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Absence of Star denotes Cases of Provincial or Small Importance. 


^ Indicates Cases of 
'!> ^ Indicate Cases of 

A 

Acknowledgment 

- See Lim. Act, S. 19 . 

Acquiescence 

- See Landlord and Tenant. 

-Essentials—Where defendants do 

not make mistake as to their legal rights 
there is no acquiescence 877a 

Adverse possession 
-Mere fact that other people are co¬ 
sharers cannot prevent acquisition of 
title by adverse possession 910c 

-Possession of parti plot of land by 

ryot is not adverse but permissible — 
Rule has no application to possession of 
abadi plots 883 

Possession of property as mortgagee 
He cannot prescribe title as absolute 
owner 8756 

Person mortgaging certain plot and 
then selling same—Vendee bringing re¬ 
demption suit and obtaining possession 
not only over the plot but also over 
another plot—Latter plot in possession 
of mortgagee under colour of mortgage 
Vendee continuing in possession of 
both plots By the ‘redemption decree 
proprietary rights in 2nd plot went back 
to proprietor’s vendor and possession of 
vendee is adverse to him 799 ( 2 ) 

"Onus lies on claimant 753a 

Decree-holder purchasing property 
at auction sale judgment-debtor remain¬ 
ing in possession—After purchase judg¬ 
ment-debtor agreeing to pay purchaser 
certain amount in satisfaction of decree 
in three years—Judgment-debtor’s pos- 


Great Importance. 

Very Great Importance. 

Adverse possession 

session for those three years is nob 

adverse 541 

-Original owner ceasing to he in 

possession—Widow and reversioners not 
taking steps to recover possession —Re¬ 
versioners will 1)0 barred by limitation 

419 (2 )a 

-Line of succession to trusteeship 

to be according to terms of wakf-deed— 
Legal heir of last trustee cannot acquire 
trusteeship by adverse possession against 
person legally entitled—Even if so ac¬ 
quired trustee would be hound by terms 

of the deed 404a 

-Male owner being away, woman’s 

name entered'in village papers—Woman 
does not hold adversely 3316 

^-Religious endowment—There can 

be adverse possession, not only as against 
the idols but over the idols themselves 

3156 

^-Donor of dedicated property can 

himself acquire title to it by adverse 
possession 315 o 

-Landlord and Tenant — Agreement 

to hold land rent-free ending—Tenant 
becomes trespasser 2116 

Agra Pre-emption Act (11 of 1922) 

-Pre-emptor can show real nature of 

alienation 8596 

-Marginal notes inserted under 

legislature’s authority can be referred to 
while exposing meaning of the sections 

636 

-Marginal notes, in Agra Pre-emp¬ 
tion Act, inserted under legislature’s 
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Agra Pre-emption Act 

authority an be referred to while ex¬ 
posing meaning of sections (FB) 536 

- S. 3— A selling his house to B for 

Bs. 175 and B agreeing to sell it back 
to A in case he sells at all, for Bs. 175 
only and to another, only if A declines 
to purchase it to that price— B then 
selling it to C, who had notice of that 
agreement for Bs. 300 notwithstanding 
A's offer for Bs. 175—Agreement was 
not void but personal contract, which 
could be enforced against C who pur¬ 
chased having notice of it— A's suit 
to enforee that agreement would not 
amount to claim for pre-emption 667 
- Ss. 3 and 5—Village of three ma- 

hals —Wajibularz of one only recording 
custom of pre-emption—Property sold 
from third mahal—No wajibularz of 
this mahal or village prior to the Act 
recording custom of pre-emption—Bight 
of pre-emption cannot be enforced 379 

- S. 4—Bight to receive malikana is 

not interest of cosharer 618a 

- S. 4 (1)—“Entitled as proprietor” 

moans having proprietary interest and 
not merely possessory title 739 a 

- S. 4 (1)—Mere fact .that person is 

recorded as cosharer and is in possession 
does not make him cosharer 413 

- S. 4 (1)—Proprietor —A person in 

adverse possession without actual title 
cannot be said to be entitled as pro¬ 
prietor to the property in his possession 
so long as his title lias not matured 
by prescription within S. 4 (l) 3006 

-S. 4 (3)-- Land includes buildings 

3666 

-5. 4 (7)—Muafi plots—Holders of 

specific muafi plots are petty proprietors 
when they do not own any land jointly 
with the cosharer in mahal in the ad¬ 
ministration of affairs of which they 
are not entitled to take a part 3856 

■-S. 4(10)—In the case of tangible 

property of Bs. 100 or upwards, mere 
mutation of names is not sale which 
can be pre-empted 5496 

S. 5 S. 5 lays down rule to de¬ 
termine whether right of pre-emption 
exists in mahal (FB) 977a 

— Ss. 5, 11 and 12—Mahal in Ss. 5 

(1), 11 and 12 applies to existing mahals 

q c (FB) 9776 

bs. 5, 11 and 12—Where there is 
wajibularz containing mention of right 
of pre-emption applicable to portion of 
mahal, tight of pre-emption should be 


Agra Pre-emption Act 

deemed to exist throughout mahal 

(FB) 977a 

- S. 5— Becord recognizing right of 

pre-emption —Wajibularz is conclusive 
evidence of custom of pre-emption 755 a 

- S. 5 (a) — Entry in wajibularz 

meaning “at transfer of one cosharer’s 
property other cosharers have right of 
pre-emption according to .rights and 
usages of religion” — Although word 
“religion” is ambiguous, yet entry could 
be interpreted as laying down rule of 
pre-emption according to Mahomedan 
Law and so could not be taken out of 

S. 5 (a) 531a 

^- Ss. 6 and 11 —Sale deed executed 

in pursuance of decree by Court is sale 
within meaning of S. 11 and as excep¬ 
tion in S. G does not apply to such sale 
deed, right of pre-emption can accrue 

in respect of it 462 

- S. 9 —A divison of village into 

six complete pattis and one joint patti 
is not perfect partition, and there 
being only one mahal an exproprietary 
tenant in any patti can resist suit for 
pre-emption against him 448 

- S. 11 —Scope—Before suit for pre¬ 
emption can be maintained, it is necessary 
to find that interest transferred is not 
only proprietary interest but also that 
of cosharer or petty proprietor 6186 

- Ss. 11 and 12 —Isolated plot—An 

isolated plot of land is pre-emptiblo 

366a 

- S. 12 —Petty proprietor lias pre¬ 
ference over cosharers if he is coparcener 
in the very interest sold 7556 

-Ss. 12 and 5—Bight of pre-emption 

recorded in wajibularz must be deem¬ 
ed to exist—Who are entitled to that 
right is to lie determined according to 

S. 12 and not wajibularz 385a 

S. 12 (3)—'Vendor Hindu widow — 

Pre-emptor claiming preference by re¬ 
lationship must not only show that ho is 
related to vendor but also that they 
have common ancestor 419(1} 

- S. 12 (3)- Sharer—Bahari is a sub¬ 
division of the mahal very much like a 
thok, which si found in eastern dis¬ 
tricts of U.P. 300r? 

-S. 13 — Persons equally entitled to 

pre-emption must pay equal considera¬ 
tion — To determine shares of joint 
plaintiffs circumstances under which 
payment is made are to be taken into 
account 953fl 



Agra Pre-emption Act 

Ss. 14 and 15 —Mere posting notice 


is not sufficient—It must be served 

. 600a 

~ S. 14 Cosharer intending to sell 
his share Other cosharer refusing to 
purchase for want of money, but not 
showing intention to reserve his right 
to pre-empt Vendee induced to pur¬ 
chase—Cosharer s refusal to purchase 
amounted to absolute refusal and he 
was estopped from claiming pre-emption, 
although no notice was given as required 

b y S. 14 5316 

S. 17 When the Court comes to 
the conclusion that the amount entered 
in the sale deed is grossly excessive 
and it is convinced that the whole of 
that amount could not have been paid 
to the vendor and there is no other 
material on the record to come to a 
definite ljnding as regards the actual 
pi ice of it, it is entitled to proceed to 
find the market value of the property 
under S. 17 of the Act 6006 

Ss. 19 and 20—Even under S. 19 


& AT & 
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does not include voidable rftrr u ugdile a <;h r 
influence, coercion or the like 7036 

S. 20—‘Indefeasible interest 1 '30D^ r - 


vendee must acquire indefeasible title— 
Ss. 19 and 20 should be consistently 
interpreted 166 

S. 19 Purchaser obtaining gift 


from Hindu father during pendency of 
pre-emption suit and becoming cosharer 
j Gift did not create indefeasible in¬ 
terest and so pre-emption suit could 
not be defeated 703a 

~7T 1® Pre-emptor having preferen- 

la a t sale All pre-emptors 

equally entitled on date of decree— 
Property must be divided equally 663 

T 1® Pre-emption suit—Ex parte 
decree passed—Vendee getting suit res- 
°rod and then acquiring interest in 
property cannot defeat suit 551 (2) 


Ss. 19 and 20 Defendant, a non¬ 
cosharer in mahal purchasing zamindari 

muse Plaintiff a cosliarer suing for 

pre-emption—Defendant obtaining gift 

of abaro after institution of suit but 
before decree-Under S. 20 the aequisi- 

™ U9t t be before suit—But 

19 Plaintiff's claim would bo 
de eatea although gift is obtained after 

‘ t™ 96 b t e has no “subsisting right 
at the time of decree (FB) 53, 

P r °P ert y in dis- 
pute to vendees is liable to be defeated 

tboy do not get indefeasible right 85H 


) t 


a 


Ss. 20 and 19 


a 


Agra Tenancy Act (2 of 1901) 

Option once exercised cannot be 
resiled from 341a 

“ S. 4 (12) (d) — No right under 4 
(12) (d) exists in respect of abadi 76a 
s. 10 Mortgage by conditional 


sale gives rise to ex-proprietary tenancy 
in sir 8646 

-S. 10 — Mere occupying land for 


many years professedly as ex-proprie¬ 
tary tenant does not confer upon a per¬ 
son ex-proprietary tenancy 498a 

S. 10—No ex-proprietary right ac¬ 


crues on the passing of a foreclosure 
decree 4986 

Ss. 17 and 22—Occupancy holding 


Diyision between joint tenants by 
common consent does not create sepa¬ 
rate holdings—Joint tenancy continues 
subject to devolution of inheritance 
under S. 22 808a 

S. 17—Occupancy holding — Ten¬ 


ants cannot carve out fresh occupancy 
tenure without consent of zamindai— 
Permissive possession is in nature of 
license 8086 

S. 20 (2)—Mortgage of occupancx 




holding not being unlawful but merely 
inoperative, mortgage of such holding 
along with other property is not wholly 
unlawful and other property will be lia¬ 
ble for whole debt 394c 

S. 47 — Tenant ejected and re¬ 


admitted Tenancy is continuous onl\ 
lorS. li When ejected tenant is re¬ 
admitted, agreement changing rent need 
not be registered 78 

S. 75- Compensation for rose trees 
Principle enunciated 3416 

S. 75 Suit is to be tried as on the 
date ol cause of action — Subsequent 


events can bo considered only in excep¬ 
tional cases 341c 

S-79— Heir of Mahomedan occu- 


Indefeasible 


> > 


pancy tenant not obtaining possession 
actual or constructive—Suit by him for 
possession against other heirs recog¬ 
nized as tenants by landlord in compro¬ 
mise in ejectment suit lies in a civil 
Court 868 

- S. 79—Suit for ejectment by real 
tenant Zamindar’s acceptance of rent 
from trespasser is not his recognition 
as tenant nor it means that the suit is 
brought through zamindar’s agency— 
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Suit can be brought within ordinary 
limitation 196 a 

- S. 87 — Abandonment by leaving 

village is question of fact depending on 
tenant’s intention 218a 

- -S. 87—Tenant leaving village for 

more than 12 years without arrang¬ 
ing to pay rent— Zamindar can prove 
abandonment without filing notice 2186 

- S. 95—Where it is deducible from 

plaint that plaintiff’s sole object is to 
obtain declaration to tenancy his suit 
is triable by revenue Court, although 
one of the reliefs asked for is such as, 
if that alone were asked, can be enter¬ 
tained by civil Court 613 

-Ss. 95 and 167 — Civil Court is 

barred to entertain suit by tenant 
based on wrong decision of Collector 
regarding boundary of his holding 4426 
- S. 146, Para. (3)—Plaintiffs suing 

for value of crops and alleging that 
crops were misappropriated shortly 
after distraint and that some time after¬ 
wards decree for arrears of rent was 
obtained, execution of which was ap¬ 
plied for by plaintiff’s arrest — S. 146 
does not apply ,so as to bring suit 
within revenue Court’s exclusive juris¬ 
diction 6696 

- S. 159 — Lambardar continuing 

to 'be lambardar after partition and 
paying revenue for years subsequent to 
partition on behalf of other cosharers 
In his suit for recovery of such revenue 
it does not lie upon him to prove prior 
collection of arrears and that he paid 
it from his own pocket 689a 

- S. 161—Suit for arrears of revenue 

by assignee of revenue only falls under 
S. 161—Suit instituted not by assignee 
from Government but by assignee of 
assignee and not for arrears of revenue 
does not fall under S. 161 — Assignee 
clearly means assignee from Govern¬ 
ment 781a 

- S. 161—Interest — No interest is 

payable under S. 161—The right of in¬ 
terest depends on contract express or 
implied or some rule of law allowing it 

296 

Ss. 163 and 164—Cosharers suing 
.lambardar for profits can join in same 
suit 668 

S. 164 A revenue Court order 
subsequent to the presentation of the 
plaint will not affect the plaintiff’s right 
to sue for the profits for the years dur- 


Agra Tenancy Act 

ing which his name was entered in the 

village record 3786 

-S. 165- - Non-lambardar cosharer 

suing another for his share of profits on 
entire rental—Defendant pleading non¬ 
collection of entire rent but failing to 
produce his account books — Court is 

in decreeing plaintiff’s whole 

702 

177—Question of proprietary 


justified 

claim 

—s. 


title a matter in issue when appeal filed 
—Subsequent abandonment of the plea 
by respondent rendering decision on it 
unnecessary—District Judge’s jurisdic¬ 
tion to hear appeal is not barred 676 
-S. 198 (2) — Previous suit in re¬ 
venue Court by malguzar to eject tenant 
,—Tenant claiming possession as servant 
of a third person—The person added as 
a defendant—State of land decided but 
no issue as to status of the third person 
—Ejectment decree passed against the 
tenant—Subsequent suit in civil Court 

third person claiming land as 
Prior decision is not res judicata 


by the 
grove- 


17 


S. 


199—Option exercised cannot 
be revoked 164 

- S. 201 (3) - Presumption arising 

under S. 201 (3) will not be removed by 
inferential decisions of civil Courts by 
reason of res judicata 378a 

-S. 201 (3) — Entries in revenue 

register are conclusive in suit for profits 
Judgment prior to years of profits does 
not operate as res judicata and should 
bo ignored 155a 

-S. 273 — Revenue Court deciding 

lease to be valid—Civil suit for avoiding 
it can lie 387 a 

-(3 of 1926)- -Retrospective effect— 

Suit instituted before but decided after 
Agra Tenancy Act (3 of 1926) — Appeal 
is governed bv old Agra Tenancy Act 

745a 

- S. 3 (11) — Tenant constructing 

well close to, but without, his holding 
—No special damage to landlord — 
Landlord has no cause of action— 

( Obiter ) 5446 

- S. 3 (15) - - Considerable portion 

containing trees sufficient to prevent 
land from being cultivated — Land con¬ 
tinues to be grove 557c 

- S. 15 —Transfer of share in mahal 

—Vendor being exproprietary tenant of 
all cosharers and not vendee alone, 
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holding cannot be relinquished in favour 

of vendee alone 803 

- S. 17 —Occupancy plot becoming 

grove can be transferred 777 c 

• -S. 20 (3) —Application—Interest of 

a permanent lessee of agricultural land, 
although declared to be transferable by 
lease, cannot be transferred, as such 
transfer is barred by S. 20 (3) 612a 

- S. 24 —Occupancy plot becoming 

grove—Bandhu can succeed as heir 

777cl 

- S. 4 4— Lambardar being entitled 

to let out lands according to S. 3 (G) is 
landholder—Lambardar ejecting person 
—Cosharers stealthily taking possession 
are liable to be ejected 869 

-S. 79 — Tenant ejected — During 

ejectment proceedings property attached 
and purchased in execution of money 
decree against tenant— Purchaser can¬ 
not in a subsequent suit by landlord 
raise the plea that the tenant being 
grove-holder could not be ejected for 
arrears of rent 159 

- S. 99— Defendant on basis of docu¬ 
ment of relinquishment claiming as 
landholder right to eject plaintiff and 
ejecting him — Plaintiff’s remedy lies 

under S. 99 656 

- Ss. 99 and 121 — Suit for declara¬ 
tion of joint tenancy and possession — 
Defendants alleging to be tenants-Suit 
lies in revenue Court (SB)571 a 

- Ss. 99 and 121 —Tenant need not 

declare that he is claiming through 

landholder (SB) 571c 

- S. 99 (1) —Perpetual lessee suing 

landholder for possession—Suit number 


undivided 


Suit involving re¬ 


demption of mortgage with regard to 
part of suit number — Civil Court is 
proper forum for suit for possession 
and two separate suits are not necessary 

616c 

-S. 103 — Zamindar can settle sur¬ 
rendered holding with any tenant 1966 
S. 110 — Tenant can construct 
well without proving any local custom 

544a 

- S. 121 (2) —L andholder is neces¬ 
sary party to suit • (SB) 57Id 

” S. 146 — Civil and revenue Courts— 
Question of tort included—Suit can be 
tried by civil Court 669d 

- S. 181 —S. 181 merely provides for 

precedence of rent claim where dis¬ 
traint is genuine—No relief is afforded 
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to third person against fraudulent dis¬ 
traint by zamindar 845 (l)a 

-S. 197 (a) - Cha racter of land 

granted for maintaining grove changed 
Ejectment is permissible--No express or 
implied abandonment is necessary. 557a 

-S. 198—On failure to recover rent, 

suit brought in civil Court Plaintiff i3 
entitled to declaration only and not to 
decree for possession 576 

- S. 198 —D suing for subtenant’s 

ejectment—Latter pleading that he was 
tenant of P —Revenue Court making P 
party and deciding that he was D s sub¬ 
tenant— P’s suit to declare his title will 
not be barred by revenue Court s deci¬ 
sion because mistake in making P party 
to suit cannot invest it with jurisdiction 
to try proprietorship between parties548 

- S. 230 —Scope — ( Sulairnan , J .) 

S. 230 is very wide and mandatory. So 
long as the suit or application specified 
in Sell. 4 can be heard by the revenue 
Court the jurisdiction of the civil Court 
is completely ousted (SB) 5716 

-S. 231—Specific section in Tenancy 

Act providing for applicability ot Limi¬ 
tation Act, S. 5—It is not intended by 
that section to exclude applicability of 
rest of Limitation Act to suits and pro¬ 
ceedings under Tenancy Act 7456 

-S. 236— One cosharer in undivided 

mahal in possession of property by col¬ 
lecting rent for coparcenary body 
Other cosharer cannot sue for joint pos¬ 
session and mesne profits in civil Court,, 
but must go in revenue Court 810 

- S. 242 (1) (a) —1 nterpretation 

“Subject matter” in S. 242 (l) (a) refers 
to subject matter of suit and not to 
subject matter of appeal 845 (2)a 

- Ss. 243 and 270—Suit for rent 

under S. 132—Defence under S. 270 that 
rent was paid in good faith to third 
person—No appeal lies to District Judge 

under S. 243 512 

- S. 248 (3)— Suit for profits against 

lambardar— Claim partially decreed 
On appeal by plaintiff District Judge 
setting aside trial Court’s order and 
remanding suit—No second appeal would 
lie against such remand 586 (2)a 

-S. 249 — No appeal lies to High 

Court under Tenancy Act from order ol 
remand bv District Judge in appeal 560 

-S. 253-No cause for interference 

arises where lower Court acts within 

jurisdiction 8986 
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S. 253 Revision High Court has 

no power of revision except under 
S. 253— Expression “such revenue Court” 
does not include District Judge—High 

Court has no power of revision of order 
by District Judge 735 

” S. 253—No revision lies to High 

Court in suits for profits decided by 
revenue Courts if valuation of suit does 
not exceed Rs. 200 because in such cases 
no appeal lies to District Judge 586 (2)5 
S. 266 Some cosharers not im¬ 
pleaded Suit though bad under S. 266, 
should not he dismissed—Plaintiff should 

be allowed to bring the cosharers on 
record g ^7 

S. 266 (1) Scope—It is wrong for 
a revenue Court to decree ejectment at 
the instance of one cosharer alone 609a 
Sch. 2 , List 2, Serial No. 2— 
A set off is not admissible in the revenue 
Court under Sch. 2 List 2, Serial No. 2 

Allahabad High Court Rules (Civil) 

Ch. 3, R. 37 Amin alone can be 
deputed to prepare map and if Court 
deputes person other than amin on 
party s prayer, it must give reasons in 
detail 4465 

Ch. 7,R. 3 Non-compliance with 

R. 3 is only irregularity merely on ac¬ 
count of which re-hearing of case can¬ 
not be asked for under Civil P. C 

S 151 4035 

Appeal 

-Memorandum insufficiently stamped 

—High Court can reject it—[But see 

A. I.R. 1923 All. 349 (1).] 75 

Arbitration 

- Award Proof of award is sufficient 
evidence of fact and validity of award 
in the absence of agreement to refer to 
arbitration 415a 

-Obiter dictum of arbitrator does not 

bind parties (FB) 4655 

;-Powers of Court —Arbitration pend- 

ing Order of Court to continue pro¬ 
ceedings, without giving time to parties, 
upon non-receipt of award up to a cer¬ 
tain date is undesirable 259 

Arbitration Act (9 of 1899) 

- S. 19 Failure in the endeavour to 
solve differences by arbitration does not 
affect the validity of the arbitration 
clause AKZn 

Arms Act (11 of 1878) 

7A 8 i 15 n P - Arms 

and Orders (1924), R. 35—Repairer of 
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Arms in possession of guns for repairs 
cannot be convicted of offence of being 
in possession of arms without license— 
Length of time of possession depends 
upon circumstances 720 

S. 19 (f) In Aligarh District, for 
prosecution under S. 19 (f), District 
Magistrate’s sanction is not necessary 69 
Ss. 19 (f) and 29 Where unlicensed 
possession is clear, previous sanction 
under S. 29 is unnecessary 68 a 

S. 29— In Aligarh District for pro¬ 
secution under S. 19 (f) sanction was ne- 
cesary only for three months after tho 
Act commenced and not subsequently 69 
“S. 30 In U. P. Officer in charge of 
Police Station is empowered to conduct 
search Officer taking action must bo 
presumed to be empowered 685 

" S. 30—When unlicensed possession 
is clear accused cannot question legality 
of search 6 g c 

B 

Bengal Alluvion and Dilluvion Re¬ 
gulation (11 of 1825) 

S. 2— Custom of “dhardhura” plea¬ 
ded Incidents of custom must also he 
pladed and proved 233 

Bengvl N. W. P. and Assam Civil 
Courts Act (12 of 1887) 

S. 17 When Court which has 
decree is abolished, it is the 
to which its business is trans- 
which is competent to execute 

677c 


passed 

Court 

ferred 

decree 


S. 22 District Judge is competent 
to transfer appeal from order under 
Criminal P. C. S. 476 to Subordinate 

Judge 774/; 

Bundelhhand Alienation of Land 
Act (2 of 1903) 

S- 4 An order under S. 4 allowing 
Local Government to determine what 
poisons are to be deemed to be agricul¬ 
turists must be deemed to have retros¬ 
pective effect 421/ 

~ ? 8 * 9 10 an d 16 Applications 

of Ss. 10 and 16 being restricted to those 
mortgages which are covered by Act, 
they cannot affect simple mortgage bet¬ 
ween members of same tribe which is 
excluded from S. 9 (T) 42 

S * 10—S. 16 is retrospective 421c 

Charitable and Religious Trusts 
Act (14 of 1920) 

~ II?* ^ District Judge is subordinate 
to High Court • 5815 
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Charitable and Religious Trusts Act Civil P. C. 

-S. 5—(Per Niamatullah , J.) —Al¬ 
leged trustee failing to institute suit for 
"which permission given under S. 5 —Dis¬ 
trict Judge passing order against him— 

He can bring regular suit for declaration 
of his private right to property or that it 
was not held in trust ( Mukerji , J. 
contra) 506a 

-S. 7—-Application to District Judge 

for advice is case 581c 

S. 12 High Court has revisional 


15 


powers under the Act 

Civil P. C. (5 of 1908) 

—S. 2 (2)—Ex parte order 
leave to apply for execution 
have the force of decree 

S. 2 (2) Order striking 


58 Id 

granting 
does not 

390a 

off objec¬ 


tion of judgment-debtor for default is 
not appealable {Obiter )—Remedy is S. 
151 or O. 47 ]23 

S. 10 S. 10 is inapplicable unless 
both subject matter and reliefs are idem 
tical Fact of one issue being in common 
would ^not necessitate stay of subsequent 
8 U ik' Matter in suit” means entire mat¬ 
ter in controversy 805 

5. 11 Suit dismissed on ground 
that a person had no right to continue 
suit cannot act as res judicata against 
hi^sons 910a 

a. 11 Finding is not conclusive if 
decree is not based on it but is made in 

spite of it 910 b 

H“~puit dismissed for want of 
cause of action is not a bar 844 

S. 11 - Nino out of 15 properties 
mortgaged, purchased by mortgagee 4 
by A and 2 still in mortgagor’s posses¬ 
sion—^ suing for redemption making 

mortgagor and mortgagee defendants— 

V on r fc taking account of liability for re¬ 
demption and deciding that certain sum 
was payable by properties in mortga¬ 
gor s possession—Decision is binding on 

mortgagor in his subsequent redemption 
-S n~_ t?* j• 8145 

senUtirr -V lndlngs arrived at in repre- 

family 6nUVe t0 bonefit of entire 

— Q 11 _ 775a 

wav of mo * . parte decree acts by 

decree j lldlcata quite as much as 

-S ii o ? n pr °P 6r contest 761(2)5 

session of of red ® mpti ° n ~ P °s- 
claimed — G n u a f m ° lfcgaged Property 

tionate contSonT “’J f ° r pr0por - 

P ty 18 not barred by res judicatl 

696a 


S. 11 Decree passed in terms of 
award without objection cannot after¬ 
wards be treated as nullity because arbi¬ 
trators had wrongly decided mixed ques- 
tion of fact and law 521a 

S. 11 Stray remark, not incorpo¬ 
rated in operative portion of award, can¬ 
not supersede previous decree 5215 

S. 11 Scope—A plea in bar can be 
allowed to succeed only where the law 
expressly provides for it or the implica¬ 
tion is so irresistible that its provisions 
are inconsistent with a contrary hvno- 
thesis ' 506/, 

^ S. 11—One member of one of two 
branches of deceased Mahomedan suing 
other members of his branch and S a 
member of other branch for partition — 
Suit property decided to belong to com¬ 
mon ancestor S then acquiring interest 
in suit property of P a member of his 
blanch ■ S with AT and Y } two more 
members of his branch bringing subse¬ 
quent suit for partition of their share — 
Although X and Y were not parties to 
loimer suit and although S was now 
suing also as assignee of P, decision in 
former suit would be res judicata in sub¬ 
sequent suit 500 

11 Sale taking place after pre¬ 
paration of tarz taqsim — Suit to set 
aside such salo will not be barred by 
res judicata nor would it be barred by 
U. P. Land Revenue Act, S. 233 (k) pro¬ 
vided suit does not disturb partition 463 
~ S. 11 — Previous redemption suit 
dismissed for failure to pay sum decreed 
for redemption does not bar subsequent 
suit lor redemption 409a 

" S. 11 Scope Any matter arising 
in a previous redemption suit which was 
dismissed for failure to pay decretal 
amount, and decided in that suit, cannot 
be reopened in a subsequent redemption 
suit 4095 

11—Title—Meaning of — Word 
Title’.* has nothing to do with the par¬ 
ticular cause of action on which party 
sues or is sued—It refers to capacity or 
interest of party 400a 

-S. 11 — Ex parte decision operates 

as res judicata 346a 

S. 11—Minor defendants are bound 
where their co-defendants had identical 
interest 3465 

S. 11—Appeal from preliminary de¬ 
cree pending — Final decree passed is 
valid 287 
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^ S. 11 -Person brought on record 
after preliminary decree as representa¬ 
tive of mortgagor challenging mortgage 
Court refusing to go behind prelimi¬ 
nary decree and passing final decree — 
Final decree will not bar suit for decla¬ 
ration that mortgage was not binding on 
hhn 2526 

vs, — S. 11 —Might and ought —Com¬ 
promise decree cannot be taken to de¬ 
cide every point that ought to have been 
pleaded though decree on merits must 

24 3d 

S. 11 Decision as to jurisdic¬ 
tion does not act as res judicata 132 
^ S. 11 Adjudication in ex parte 
proceedings operates as res judicata — 
Amount claimed as revenue or rent with 
interest decreed ex parte-~Right to re¬ 
ceive interest in subsequent suit cannot 
be res judicata Unless finding in previ¬ 
ous suit decides expressly or by neces¬ 
sary implication question of recurring 
right to receive interest, decision cannot 
be res judicata so as to entitle plaintiff 
to interest on arrears accruing due sub¬ 
sequently Interest claimed as damages 
in previous suit—Subsequent default in 
different circumstances cannot entitle 
plaintiff to damages 29 d 

^ “S. 11 Pleadings and decision in 

previous suit must be strictly construed 

Q 11 29e 

Previous suit in revenue 
Court by malguzar to eject tenant—Ten¬ 
ant claiming possession as servant of a 
third person who was added as defen¬ 
dant State of land decided but no issue 
as to status (grove-holder) of third per¬ 
son framed — Ejectment decree passed 
against tenant—Subsequent suit in civil 
Court by third person claiming land as 
grove Decision in revenue Court does 
not amount to res judicata, nor does it 
act as estoppel against third person 17 

\ a ’ n ; Expl * ^ When failure to 
plead specific cause of action is due to 

wrong view of law Expl. 4 will apply 
thoug.i it can seldom apply where such 
failure is due to plaintiff’s honest belief 
as to fact or series of facts — Sub-mort¬ 
gagee, \vrongly suing as assignee of mort¬ 
gagee -His subsequent suit as sub-mort- 
gagee will be barred by Expin. 4 4006 

- . S. — Cause of action partly 

arises where partnership is entered into 

S. 21 Scope The objection as to 


Civil P. C. IJ 

the place of suing cannot be allowel by 
an appellate Court, unless there has 
been a consequent failure of justice 

2366 

S. 2 4 (4) — Appeal—A suit trans¬ 
ferred from the file of a Court with 
Small Cause powers, the presiding Judge 
having been transferred from the place, 
to the Court of the Additional Munsiff— 
No appeal lies from its decision 50 

S. 24 (4)—Transfer of Judge trying 
Small Cause suit — Successor not in¬ 
vested with Small Cause powers — Suit 
transferred therefore to Additional Mun¬ 
siff Decision of Additional Munsiff is 
not appealable 50 

Ss.30 and 32 — Fine can be impos¬ 
ed only upon persons not appearing in 
obedience to summons to give evidence 
and required to give evidence and not 
on persons not required subsequently to 
produce evidence 850c 

S. 32 Jurisdiction to impose fine 
vested by S. 32 can be exercised only 
in manner laid down by O. 16 850a 

S. 35--\Vitnesses attending but not 
examined Still diet money can bo 
charged when defence is not disclosed 

* 0 ^ 8736 

7* " S. 35 Plaintiff finding difficulty 
in valuing his claim—lie is entitled to 
full costs 214/ 

S. 35 Costs—Either party must 
pioduce all material documents in his 
possession although other party does not 
apply for their production—High Court 
would deprive party of costs for failure 
to do so 134a 

"S. 39 Sending decree to another 
Court for execution is not itself execu¬ 
tion of it 3906 

S. 47 Consent decree on condition 
that if defendant deposited certain am¬ 
ount within certain time suit shall stand 
dismissed or else it shall stand decreed— 
Defendant depositing amount but after 
period fixed Court declaring deposit to 
have retrospective effect dismissed 
suit Court’s order not being in dis¬ 
charge or satisfaction of decree was not 
appealable—Court had no power to ex¬ 
tend time for making deposit 666 

7 47—Legal representative of 

deceased judgment-debtor asserting that 
certain property is his own and not part 
of assets of deceased in his hands—His 
objection is one under S. 47 and so it 
cannot be raised by regular suit 602 
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-S. 47 


Ex parte order granting 


leave to apply for execution does not 
have the force of decree 3S0a 

^-S. 47— {Sen, J.) — Conflict bet¬ 

ween judgment-debtors inter se—S. 47 
does not apply—( Niamatullah , J. dis¬ 
senting) 291 a 

* -S. 47—Mortgage decree — Pur¬ 

chaser of part, made defendant—He»ap- 
plying that his portion be sold last— 
Court granting application but imposing 
certain conditions—Order is not one 
relating to execution, etc, 291 6 

-S. 47—Suit against a supratdar on 

ground of damages due to his misappro¬ 
priating the property is barred 266(2) 

* -S. 47—Questions going behind 

decree and not decidable by execution 
Court—Suit raising such questions is 
not barred • 25 2c 

-S. 47—Order rejecting application 

for stay of sale is not order under S. 47 
conclusively determining rights of par¬ 
ties and is not appealable 85(1) 

-S. 55 (4) — Judgment-debtor 

failing to apply within one month— 
Option as to whether security should bo 
realized or judgment-debtor committed 
to prison lies not with decree-holder 
but executing Court 377 

S. 60 (k) — Compulsory deposit 
made in General Provident Fund is not 
attachable even after contributor’s re¬ 
tirement 417a 

-S. 91 —S. 91 is inapplicable to is¬ 
sues arising on encroachments on vil¬ 
lage roads kept open by right of ease¬ 
ment Suit lies without permission of 
Advocate General 790a 

S. 92—Constant visitors of trust 
temple, who are also close relatives of 
founder can sue for trustee’s removal 

_ 433a 

S. 92—Mere.indebtedness of trustee 

does not justify inference that he wast- 
eu money on immoral purposes 4336 
** 8. 92 Trustees’s being guilty of 

neglect of his duty in not keeping pro¬ 
per accounts is not adequate cause for 
bis removal from office 433c 

“~“S. 96 (3)—Parties agreeing that 

odgo should decide case after hearing 
. ocum Qntary evidence and making local 
investigation They further agreeing to 
accept iiis decision — Decision being vir- 
tuaUy award was not appealable 577a 

97 Appeal from preliminary 
1929 Indexes (All.)—3 & 4 


Civil P. c. 

decree pending—Final decree passed is 

valid 287 

-S. 97—Court while passing final 

decree cannot reopen questions deter¬ 
mined by preliminary decree 252a 
-S. 97—Prel iminary decree not ap¬ 
pealed against—Court cannot go behind 
it while passing final decree 65 

-S. 99—Defect of multifariousness 

not affecting merits or jurisdiction— 
Appellate Court cannot interfere 148a 

-S. 100—Finding of fact cannot be 

reversed in second appeal 885a 

S. 100—Inference from proved facts 
is question of law 875a 

-S. 100- -Proper effect of proved fact 

is a question of law * 872a 

S. 100—Finding whether right of 
easement has been acquired is a finding 
of law and can be challenged in second 
appeal 862a 

S. 100 —Proper effect of proved fact 
is question of law—Appellate Court can 
draw inference from facts admittedly 
proved 8616 

-S. 100—Legal conclusions errone¬ 
ously deduced from ascertained facts— 
There is error of law which can be chal¬ 
lenged in second appeal 7676 

-S. 100— Question of law—Suffi¬ 
ciency of evidence for holding whether 
grove land has changed character is 
question of law 5576 

S. 100—Finding whether agreement 
is intended to settle immediate trouble 
or is binding for future is not one of fact 

5136 

-s. 100— Finding 'that a public lane 

has not been narrowed down so as to 
cause damage to the residents in the 
lane is a finding of fact 504a 

—“S. 100-landing of fact can bo set 
aside when not based on admissible or 
reasonable evidence 4816 

S. 100 Whether the existence of 
other property to meet the decree is 
sufficient evidence of the genuineness of 
a transfer is a question of fact 4586 
S. 100 Point of 'law—In second 
appeal a Court will not take up a point 
of law for the satisfactory determination 
of which there is no material in the 
pleadings and judgments of the lower 

Courts 456s 

-S. 100 —Suit for damages for mali¬ 
cious prosecution—Whether there was 
reasonable and probable cause is ques¬ 
tion of fact—If lower Courts after judi- 
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cially considering evidence find against 
plaintiff, High Court cannot disturb 
finding nor can it certify case for Letters 
Patent Appeal 429 

-S. 100—Finding as to execution is 

one of fact 419 (2)5 

- S. 100— Redemption suit — Mort¬ 
gagee claiming compensation for guava 
grove of 75 trees from 7 to 11 years old 
—Lower Court finding it impracticable 
to remove trees with roots and allowing 
neither compensation nor removal of trees 
—Question being one of fact, High Court 
did not interfere 330a 

* -S. 100— Question whether pro¬ 

perty is sulka stridhan is not question 
of law pure and simple 255 

- S. 104(2) —Decree-holder objecting 

to sale by which he purchased property, 
alleging that he had agreed to purchase 
it for Rs. 500, value of property esti¬ 
mated by him and accepted by Court, 
and so if sale be held to have taken 
place as recorded by amin, then great 
loss would result to him, and Court of 
first instance dismissing his objection— 
No second appeal lies to High Court 
under S. 104 (2) as order dismissing ob¬ 
jection was under O. 21, R. 92 553 (1) 

^ -S. 105 (2)—To prevent obvious in¬ 

justice High Court can refuse to be bound 
by remand order of Subordinate Court 
though neither party can question it 

421(2) 

- S. 109 (c) —Point of general impor¬ 
tance but settled by Privy Council deci¬ 
sion—Case should not be sent up 339 a 

- S. 115 — Court deciding that it 

should proceed with suit does not decide 
case within meaning of S. 115 957a 

* -S. 115 — Where suit has been 

stayed under S. 10, Court proceeding to 
try suit even under order of appellate 
Court having no notice of order under 
S. 10 acts improperly 9575 

* -S. 115— Objection by judgment 

debtor under O. 21, R. 90 that decree- 
holders misled certain bidders by false 
representation that fictitious bids were 
offered and property was sold for in¬ 
adequate consideration— Court hearing 
judgment-debtor and dismissing objec¬ 
tion without allowing him opportunity 
to produce evidence in corroboration— 
Appeal to District Judge dismissed— 
There is material irregularity and High 
Court will interfere in revision though 


Civil P. C. 

appeal was preferred to District Judge 

793 

- S. 115 — Indispensable party not 

brought on record—Court’s act is illegal 
or materially irregular and so revisable 

761 (1) 

-S. 115— ‘Case” may mean procee¬ 
ding—Order superseding arbitration is 

revisable 743a 

- S. 115 —Court has inherent power 

to intervene and supersede arbitration 
but it can intervene only if its interven¬ 
tion is urgently necessary for ends of 
justice or to prevent abuse of process of 
law—Court not applying its mind as to 
necessity of intervention.—Court then 
acts with material irregularity and order 
can be interfered with in revision 743 b 

* —S. 115- -Permission to withdraw 

with liberty to file fresh suit under 
O. 23, R. 1—No reason given—High 
Court can interfere 683a 

- S. 115 —Decision erroneous—Still 


6835 

material 


revision does not lie 

# -S. 115 — Expression 

irregularity in the exercise of its juris¬ 
diction ” explained 683# 

- S. 115—Suit dismissed for default 

—Plaintiff appearing on same day and 
satisfying Court for his non-appearance 
— Court restoring suit on plaintiff’s ap¬ 
plication—Defendant filing application 
to revise order restoring suit—High 
Court has jurisdiction to revise order 
and plaintiff’s appearing on same day 
and giving explanation to satisfaction of 
Court is sufficient ground for restoration 

of suit 599(1) 

- S. 115—Scope — Revisional Court 

is not a Court of appeal and it is not 
every decision on a point of law or fact 
that can be corrected by the High Court 
in its revisional jurisdiction 5935 

- S. 115—Application to set aside 

sale — Certain auction-purchasers not 
shown as opposite parties—Rejection of 
application held not mere wrong deci¬ 
sion on point of law but irregularity of 
procedure justifying interference by 
High Court on revisional side 593c 

^ -S. 115—High Court has revisional 

powers under Charitable and Religious 
Endowments Act (14 of 1920), S. 12 

581# 

- S. 115—Jurisdiction—High Court 

cannot in revision correct error of judg¬ 
ment 581c 
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-S. 115—Civil P. C., 0. 47, E. 1— 

The only remedy for the applicant, to 
correct an order postponing conside¬ 
ration of an application for review is 

.revision under S. 115, Civil P. C. 375c 

-S. 115—Arbitrator appointed but 

refusing—Dispute as' to whether arbi¬ 
tration should be superseded or con¬ 
tinued— Court ordering to continue and 
appointing new arbitrator—Order is one 
deciding a case and is revisable 1446 
-S. 115 (c) — Eesult of following rul¬ 
ing illegal—High Court can interfere 

593d 

-S. 115 (1)—“Case decided”— 

Meaning explained 581a 

-S. 141 — Application for setting 

aside ex x>&rte order in execution pro¬ 
ceedings is not maintainable and S. 141 
does not operate to make 0. 9, R. 13, 
applicable to execution jn'oceedings 

485a 

-S. 144—Nothing in S. 144 can affect 

decree in another suit in respect of same 
property between the same parties 527 

-S. 145 — Security given by person 

in possession of property and profits, is 
liable for all claims of the decree-holder 
to the extent of that security 905(2) 

-S. 145—Suit against a supratdar on 

ground of damages due to his misappro¬ 
priating the property is barred 266(2) 
S. 148—Consent decreo on condi¬ 
tion that if defendant deposited certain 
amount within certain time suit shall 
•stand dismissed or elso it shall stand 
decreed—Defendant depositing amount 
but after period fixed—Court declaring 
deposit to have retrospective effect dis¬ 
missed suit—Court’s order not being in 
discharge or satisfaction of decree was 
not appealable—Court had no power to 
extend time for making deposit 666 
S. 150—When Court which has 
passed decree is abolished, it is Court to 
which its business is transferred which 
as competent to execute decree 677<? 
“ 151 Inherent jurisdiction— 

Application for setting aside ex parte 
decree if dismissed for default can be 
restored upon good cause shown 906 
~ S. 151 Court wrongly dismissing 
ouit under 0. 9, R. 8 even when pleader 
for party is present can rectify its error 

and restore suit under S. 151 811 

' 5.151 Court has inherent power 

to intervene and supersede arbitration 
but it can intervene only if its interven- 


Civu P. C. 

tion is urgently necessary for ends of 
justice or to prevent abuse of process of 
law—Court not applying its mind as to 
necessity of intervention—Court then 
acts with material -irregularity and 
order can be interfered with in revision 

7436 

-S. 151 — Court can entertain appli¬ 
cation by judgment-debtor for restora¬ 
tion of his previous application made for 
setting aside sale—Application restored 
— Order will not be interfered 721(1) 

-S. 151 —Court can under S. 151 

restore application made for restoration 

of suit 624 

* -S. 151 —To prevent obvious in¬ 

justice High Court can refuse to he 
bound by remand order of Subordinate 
Court though neither party can question 

it " 421c 

-S. 151 — Allahabad High Court 

Rules, Ch. 7, R. 3 —Non-compliance with 
R. 3 is only irregularity merely on ac¬ 
count of which rehearing of case cannot 
be asked for under S. 151, Civil P. C. 

4036 

-S. 151 —Execution—Act not provi¬ 
ding for execution of order under it — 
Inherent power should be invoked 211a 
^-S. 151 —Judgment including pro¬ 

perty of person other than judgment- 
debtor ow ing to accidental slip—Judg¬ 
ment can be corrected to avoid abuse 
of process of Court 147 

-S. 151 —Order striking off objection 

of judgment-debtor for default is not 
appealable (OLiter) —Remedy is S. 151 or 

0. 47 123 

- S. 152 —Under S. 152 Court cannot 

only correct clerical or arithmetical 
mistakes in judgments, decrees and 
orders but also accidental slip ‘or omis¬ 
sion therein and such correction can be 
made even without application by 

parties 337 

- S. 152 —Jud gment including pro¬ 
perty of person other than judgment- 
debtor owing to accidental slip—Judg¬ 
ment can be corrected to avoid abuse of 
process of Court 147 

-O. 1, R. 1—No misjoinder if two 

different sets of persons join to eject tres¬ 
passer 7906 

-O. 1, R. 1 — Cosharors suing 1am- 

bardar for profits can join in same suit 

668 

-O. 1, R. 8 —No representative suit 

can be brought without i)ermission 0 | 
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Court—Courts cannot go into merits of 
representative action unless permission 

is obtained 806 

-O. 1, R. 8 —One cosharer can bring 

renresentative suit on behalf of another 

439 5 

-0.1, R. 9—Non-joinder of parties 

does not defeat suit 439c 

-O. 2, R. 2—Redemption and con¬ 
tribution are different causes of action 

6965 

■- O. 2, R. 2—Suit by alleged 

for cancellation of gift Donor 
and suit abating under O. 22, R. 9 
suit by his legatee for possession against 
the alleged donees is not barred 306 

-O. 2, R. 2 —Government revenue of 

certain patti assigned to M and V in 
respect of S and 4 shares respectively— 
Plaintiff mortgagee of both suing /or re¬ 
covery of revenue in regard to V s share 
—Subsequent suit for recovery of re¬ 

venue with regard to M’s share is not 

barred . 29a 

- O. 7, R. 7—Suit for possession— 

Court finding that suit property was held 
by Hindu widow and transferred by her 
to defendant though without necessity 
—Court can grant declaration, though 
not asked for, that transfer was void be¬ 
yond widow’s life 555 

-O. 7, R. 10 —Suit of small cause 

nature— Defendant pleading partnership 

—Small Cause Judge finding that there 
was partnership, dismissing suit—Plaint 
need not have been returned 907 

--O. 7, R. 11—Person claiming da¬ 
mages from railway but omitting to give 
details of his claim—Omission i3 not 
sufficient to dismiss his claim 597 (2)a 

-O. 8, R. 4 —Pleading should he 

specific 721 (2)5 

- O. 8, R. 6—Sum due as • damages 

ascertainable only after protracted in¬ 
quiry cannot be set off 525 

- O. 9, R. 4 —Suit dismissed for de¬ 
fault of both parties—Application to 
restore the same dismissed—Plaintiff can 
bring a second suit on the same cause of 
action 131 

— O. 9, R. 4 Time to file application 
under R. 4 cannot be extended under 
Limitation Act, S. 5. 127 

•O. 9, R. 6—Scope—Even where a 


suit is ex parte plaintiff has to prove his 
case before he can obtain a decree 6125 
*-O. 9, R. 9 —Mortgagees fraudu- 


Civil P. C. 

default — Attaching creditors are not 
bound by dismissal 861a 

- O. 9, R. 9—Suit dismissed for de¬ 
fault—Plaintiff appearing *on same day 
and satisfying Court for his non-appea¬ 
rance— Court restoring suit on plaintiff’s 
application — Defendant filing applica¬ 
tion to revise order restoring suit — 
High Court has jurisdiction to revise 
order and plaintiff’s appearing on same 
day and giving explanation to satisfac¬ 
tion of Court is sufficient ground for res¬ 
toration of suit 599a 

-O. 9, R. 13 —Application for setting 

aside ex parte order in execution pro¬ 
ceedings is not maintainable and S. 141 
does not eperate to make O. 9, R. 13. 
applicable to execution proceedings 485a 

- O. 9, R. 13 — Defendant absent at 

the passing of final decree Decree is ex 
parte and O. 9, R. 13 applies and defen¬ 
dant has right in asking it to be set 
aside and to show sufficient cause for his 

279 

— Non-com- 


non-appearance 

-O. 11, Rr. 14 and 21 


plianco with order under R. 14 Dis¬ 
missal under R. 21 is not justified 83a 
-O. 11, R. 21 — Order of dismissal 

wrongly passed under R. 21, without 
jurisdiction—It is decree and appeal lies 

835 

- O. 15, R. 4 —Adjournment granted 

conditionally on production of evidence 
—Condition not fulfilled — O. 15, R. 4 
applies and decree is appealable even if 
suit is wrongly dismissed for default 

under O. 17, R. 2 543 

- O. 16 —Jurisdiction to impose fine 

vested by S. 32 can be exercised only in 
manner laid down by O. 16 850 a 

- O. 16, R. 1 — Examination of wit¬ 
nesses on commission though is within 
Court’s discretion, issuing summonses 
to witnesses is matter of course 449a 

#- O. 16, R. 10 (2) —Court can issue 

proclamation only when evidence or 
document is material 850d 

- O. 16, R. 12 — Order under R. 12 

can be passed only if proclamation has 
been issued or a warrant for arrest is 
issued or order for attachment is passed 

8505 

— Witness or party 
Court directing him 
- Court need not go 
of issuing summons, 


O.16, R. 12 


lently allowing suit to be dismissed for 

^ ^ * Kashmir 

Attention No../ ^ 


present in Court— 
to do certain act - 
through procedure 

proclamation or attachment of property 

to nroceed under R. 12 99 
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-o. 17, R. 2 — Adjournment granted 

conditionally on production of evidence 
—Condition not fulfilled — 0. 15, R. 4 
applies and decree is appealable even 
if suit is wrongly dismissed for default 

under 0. 17, R. 2 543 

--O. 17, R. 3—Adjournment refused 

—Plaintiff not examining even witnesses 
in attendance—Suit dismissed Dismis¬ 
sal order was on merits and so appeal¬ 
able 432 

-O. 18, R. 18 — Decision based en¬ 
tirely on local inspection should not 
be permitted except in exceptional cases 

1165 

*-O. 18, R. 18 —Judge locally exa¬ 

mining plot to see whether it was grave¬ 
yard—He in hi3 notes mentioning not 
facts as he saw but only his inferences— 
His examination is nob adequate and 
should nob be substituted for oral evi¬ 
dence 116c 

-O. 20, R. 14—(Per Sulaiman , J.) 

—Joint decree does not pass title to all 
joint decree-holders even if one pays 
amount—Rights of decree-holders will 
have to bo determined in case dispute 

arises—( Boys , /., contra) 953a 

-O. 20, R. 14 — Title to property 

accrues from date of payment — Mere 
passing of decree does not confer any 

title 9535 

*-O. 20, R. 14 (b) — Pre-emptor’s 

title to property accrues from date of 
deposit—Registration is not necessary 

237a 

^-O. 21, R. 1—Compromise decree 

—Option to pay direct or deposit in 
Court—Advantage cannot be taken of 
Courts being closed on date of payment 

207 

-O. 21, Rr. 2 and 58—Applications 

tinder these may be combined 79 a 

-O. 21, R. 2—Decree-holder disput¬ 
ing adjustment—Court can record it if 
proved 79c 

O. 21, R. 2 (2) — Payment out of 

Court — Application for recording sub¬ 
sequent payment made six months after 
previous payment attaching receipt for 
previous payment and endorsement by 
decree-holder’s pleader about acceptance 
oi subsequent payment is not applica¬ 
tion for recording and certifying pre¬ 
vious payment and is barred 674 

“O. 21, R. 15 — (Per Sulaiman , J.) 

~ Deposit of pre-emption money in 
either proceeding in execution nor 


Civil P.C. 

step-in-aid of it—0. 21, R. 15, does not 
apply— {Boys, J ., contra) 953rZ 

-O. 21, R. 16 — Transfer of decree 

to relative of judgment-debtor does 
not amount to transfer to judgment- 

debtor 792a 

-O. 21, R. 16—Notice to judgment- 

debtor is absolutely necessary Decreo 
for sale of mortgage property obtained 
against mortgagor and subsequent mort¬ 
gagee—Decree assigned Assignee ap¬ 
plying for execution but not giving 
notice of his application to subsequent 
mortgagee —Subsequent mortgagee being 
a judgment-debtor, execution proceed¬ 
ings will be .void for want of notice to 

him 437a 

-O. 21, R. 18— A in execution of his 

decree against B securing attachment 
of B’s decree against himself B then 
applying for execution of his decreo 
against A— 0. 21, R. 18 applied and 
Court could set off smaller amount due 
from A against larger amount due to A • 

502 

#-O. 21, R. 50 (3)—Ex parte order 

granting leave to apply for execution 
does not have the force of decree 390a 
-O. 21, R. 54 —Sale of mortgagee’s 

interest must be registered 161 

-O. 21, R. 54 (1)—Attachment ope¬ 
rates as prohibition against alienation 
only from date on which proclamation is 
made and copy of order affxed 8465 

-O. 21, Rr. 58 and 2—Application 

under these mav be combined 79a 

-O. 21, R. 66 — It is as much judg¬ 
ment-debtor’s duty as of decree-holder 
to see that sale proclamation is prepared 
correctly 704 

-O. 21, R. 72—Decree-holder al¬ 
lowed to purchase in full satisfaction of 
decreo must pay poundage 266(1) 

-0.21, R. 89—Application to set 

aside sale—Certain auction purchasers 
not shown as opposite parties—Rejec¬ 
tion of application held not mere wrong 
decision on point of law but irregularity 
of procedure justifying interference by 
High Court on revisional side 593c 

-O. 21, R. 90—Failure to state 

value of property does not necessarily 
amount to material irregularity S48a 
-O. 21, R. 90 - - Omission to affix 

proclamation on property itself amounts 
to material irregularity 9485 

-O. 21. R. 90—Altering date of sale 
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without notice to parties amounts to 
material irregularity 948c 

^ -O. 21, R. SO—Objection by judg¬ 

ment-debtor under 0. 21, R. 90 that de¬ 
cree-holders misled certain bidders by 
false representation, that fictitious bids 
were offered and property was sold for 
inadequate consideration —Court hear¬ 
ing judgment-debtor and dismissing ob¬ 
jection without allowing him opportu¬ 
nity to produce evidence in corrobora¬ 
tion — Appeal to District Judge dis¬ 
missed— There is material irregularity 
and High Court will interfere in re¬ 
vision though appeal was preferred to 

District Judge 7S3 

- O. 21, R. 90—Scope—Sustaining 

substantial injury by material irregular¬ 
ity is sufficient 6716 

#-O. 21, R. 92—In execution sale, 

property not mortgaged wrongly inclu¬ 
ded—Judgment-debtor ignorant of it— 
Suit to recover possession of property 
thus sold in excess—Purchaser is not 
entitled to recover money for the pro¬ 
perty—Suit is not barred either by 
O. 21, R. 92 or by Lim. Act, Art. 12 673 

^ -O. 21, R. 92 does not apply to 

confirmation of irregular sale 671 a 

-O. 21, R. 92 — Civil P. C., 

S. 104 (2) —Decree-holder objecting to 
sale by which he purchased property, 
alleging that he had agreed to pur¬ 
chase it for Rs. 500, value of property 
estimated by him and accepted by 
Court, and so if sale be held to have 
taken place as recorded by amin, then 
great loss would result to him, and 
Court of first instance dismissing his ob¬ 
jection—No second appeal lies to High 
Court under S. 104 (2) as order dismissing 
objection was under O. 21, R. 92 553(1) 

- O. 21, R. 92 —Court could not use 

its inherent powers of relief whore ap¬ 
plication to set aside execution sale was 
time barred 485 cl 

* -O. 21, R. 92 (2)—Court has to 

give notice of application to set aside 
sale—Applicant need not indicate par¬ 
ties affected by his application 593/ 

* -O. 22, R. 2—On the death of any 

plaintiff or defendant when the surviving 
plaintiffs or defendants alone can sue or 
be sued, Court will make entry to that 
effect and proceed, there being no abate- 

2? enfc ^ « 347(l)a 

^ O. 22, Rr. 3 and 4—Abatement 


Civil P. c. 

occurs only when survivors cannot suo 

alone 347(1)6 

-O. 22, R. 4 —Proceedings as re¬ 
gards taking additional evidence, under 
the direction of the appellate Court, 
pending in lower Court—One of the res¬ 
pondents dying—Application for substi¬ 
tution of names can be entertained by 
the appellate Court and not by the lower 
Court 319 

^ -O. 22, R. 9 —Suit by alleged do¬ 

nor for cancellation of gift—Donor 
dying and suit abating under R. 9—Next 
suit by his legatee for possession against 
the alleged donees is not barred 306’ 
-O. 22, R. 10— Case of assignee of 

preliminary decree comes within R. 10 
and not Rr. 3, 4 and 8 —'It is not govern¬ 
ed by Limitation Act Arts. 171 and 176 

444 

- O. 23, R. 1—Plaintiff wishing to- 

give formal proof of a document essen¬ 
tial to his success—Permission to with¬ 
draw suit should be given 133 

- O. 23, R. 1 (2) —Permission to file a 

fresh suit—Suit finally disposed—Fai¬ 
lure to comply with terms strictly bars 
second suit 692 

^ - O, 23, R. 1 (3) —Suit for ejectment 

of year to year tenant withdrawn in 
1918 without permission—Suit for eject¬ 
ment from 1924 is not barred 67 a 

O. 23, R. 2 — “Other sufficient 
ground” must be ejusdem generis with 
formal defect 683<? 

O. 26, R. 4—Examination of wit¬ 
nesses on commission though is within 
Court s discretion, issuing summonses to- 
witnesses is matter of course. 449a 

O. 32, R. 2 —Persons sued as mem¬ 
bers of firm — Minor member impleaded 
as major Decree passed in suit is not- 
bad for that reason 148^ 

O. 32, R. 3 —Costs — There is no* 
authority in the Civil Procedure Code to 
award costs personally .against a guar¬ 
dian ad litem 18rZ 

*-o. 34, R. 1, O. 1, Rr. 9, 10 (2)— 

Court should add necessary parties and 
then apply S. 22, Lim. Act, 'to see result 
on relief—No relief asked against party 
to be added O. 34, R. 1'should not be 
used to dismiss whole suit 941 

O. 34, R. 1 Attaching creditor 
has no right to be made party in mort¬ 
gage suit His attachment creates no 
lien or title 861a 
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-O. 34, R. 1—Scope—A co-mortga¬ 
gor who is not suing for redemption is a 
necessary party in a redemption suit 

814a 

##-O. 34, R. 1 — Subsequent mort¬ 

gagee paying prior mortgagee — Suit by 
puisne mortgagee — Subsequent mort¬ 
gagee cannot insist on prior mortgage 
being paid—Property can be sold subject 
to prior mortgage 296 

- O. 34, R. 1 , S. 11 — Prior usufruc¬ 
tuary mortgagee not made party in 
suit by subsequent mortgagee against 
mortgagor for possession — Decree in 
such suit cannot bind prior mortgagee 

1266 

##-O. 34, R. 3 — Defendaut absent 

at the passing of final decree—Decree is 
ex parte and 0. 9, R. 13 applies and de¬ 
fendant has right in asking it to be set 
aside and to show sufficient cause for his 
non-appearance 279 

-O. 34, R. 4—Decree under, can bo 

passed in terms cf compromise—Period 
can be extended by Court 881c 

-O. 34, R. 4 — Decree-holders aro 

bound to apply for final decree before 
proceeding to execution 8SloZ 

-O. 34, R. 4 — Scope — Appellate 

Court’s decree is last preliminary decree 
and in that decree first Court’s decree 
must be deemed to have become merged 

677/ 

O. 34, R. 4—Appellate Court con¬ 
firming lower Court’s preliminary decree 
is not hound to fix period of six months 
for repayment 677 g 

''' O. 34. R. 5—Sale effected in exe¬ 
cution of mortgage decree — Deposit by 
purchaser of equity of redemption under 
0. 21, R. 89—Right of redemption does 
not come to an end—Suit to recover the 
amount from mortgagor is not covered 
by Limitation Act, Art. 61 30Sa 

' O* 34, R. 5—Appeal from prelimi¬ 
nary decree pending—Final decree pas¬ 
sed is valid 287 

-O. 34, R. 5 — Court while passing 

final decree cannot reopen questions de¬ 
termined by preliminary decree 252a 

“ O. 34, R. 5 (2) — Plaintiff is not 

bound to describe, in his application, 
properties with respect to which he asks 
for final decree for sale unless he intends 
that particular property should be omit¬ 
ted from order of Court passing final de- 

® r ® e _ 551(1) 

'**'* O. 34, R. 6 —Preliminary mort- 


Civii P C. 

gage decree for certain amount against 
Hindu father—Sons, not parties to suit, 
subsequently obtaining declaration that 
smaller amount was binding on family 
—Final decree passed for the smaller 
amount but silent as to balance—Plain¬ 
tiff applying under R. 6 for recovery of 
balance after three years after declara¬ 
tory decree obtained by sons—No appli¬ 
cation can lie under R. G since balance 
ceased to be mortgage debt as result of 
declaratory decree—Remedy of plaintiff 
is by execution of decree for balance as 
money decree — Since right accrued on 
date of declaratory decree, application 
is barred under Limitation Act, Art. 181 

15a 

#-O. 34, R. 6—“Amount duo” means 

amount, to recover which, decree for 
sale has been passed 156 

-Q. 34, R. 8 — Refusal by treasury 

officer to take money though tendered in 
time does not amount to default 831a 


O. 34, R. 14 


to be nullity — 
money decree in 
posed mortgage - 
tion 

—O. 39, R. 




— Mortgage declared 
Mortgagee obtaining 
lieu of original sup- 
11. 14 has no applica- 

580 

1 (a) (Amended by 

- G successfully resisting 
Decree-holder getting de- 


Allahabad) 

attachment — 
claration in subsequent suit that the 
property was attachable —G applying for 
stay of execution in appeal against the 
declaratory decree — Application was re¬ 
jected—^/. Civil P. C., 0. 41, R. 5). 

115 

-O. 41, R. 2—Appeal — Memoran¬ 
dum insufficiently stamped—High Courfc 
can reject it—[But See A. I. 11. 1923 All. 
349 (1)] 75 

- O. 41, R. 4—Appellate Court can 

grant decree in favour of all plaintiffs on 
appeal by one of them 393a 

-O. 41, R. 22 — Cross-objections 

cannot be filed against pro forma co-res¬ 
pondent not interested in appeal 195a 
- O. 41, R. 22 (3) — Substitution of 

words “the party who may be affected” 
for “appellant” in R. 22 (3) does not 
give absolute right of filing cross-objec¬ 
tions against any co-respondent even not 
interested in appeal — Discretion under 
O. 41. R. 33 should not be exercised to 
allow such cross-objections—Civil P. C., 

0. 41, R. 33 195 6 

-O. 41, R. 27—Additional evidenc Q 

should not be accepted if it cannot b Q 
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used for the purpose for which it is ten¬ 
dered 375a 

- 0.41.R. 27 —Proceedings as re¬ 
gards taking additional evidence, under 
the direction of the appellate Court, 
pending in lower Court — One of the 
respondents dying—Application for sub¬ 
stitution of names can be entertained 
by the appellate Court and not by the 
lower Court 319 

-0.41, R. 31 — Scope— Order O. 41, 

R. 31 and O. 20 and the rules there¬ 
under do not apply to the Chartered 
High Courts as the rules relating to 
judgments were in force when the Civil 
Procedure Code was enacted 403a 
** o. 41, R. 33—Pre-emption suit 

alleging vendor’s want of title to part 
of property sold hut offering to pre-empt 
even whole property — Trial Court de¬ 
creeing pre-emption only as regards 
part of property — Pre-emptor submit¬ 
ting to decree but vendee in appeal 
urging that whole suit was bad for 
partial pre-emption — Although pre- 
emptor did not appeal appellate Court 
can consider claim to pre-empt whole 
property and can decree suit 393a 
-0.41, R. 33—Appellate Court can 

grant relief to defendant who could 
have but has not appealed 334 

**-O. 41, R. 33 — “ Parties ” in¬ 

clude person not party to appeal — De¬ 
cree can be passed in favour but cannot 
be passed against person not party to 

appeal 243a 

- O. 41, R. 33 — Substitution of 

words the party who may ho af¬ 
fected ” for appellant in R. 22 (3) 
does not give absolute right of filing 
cross objections against any co-respon¬ 
dent even not interested in appeal — 
Discretion under R. 33 should not be 
exercised 1956 

-O. 43, Allahabad High Court 

Court Rules, Rr. 2 and 3 —Filing of 
formal order after limitation does not 
bring appeal outside limitation so long 
formal order is filed before hearing858a 
O. 43, R.l (j)~ Scope—Appeal does 

not lie when no objection has been spe¬ 
cially allowed or dismissed by execut¬ 
ing Court 671c 

^ O. 45, R. 7 (1) (b) — Appeal by 

judgment-debtor to Privy Council — 
Decree-holder applying to attach depo¬ 
sit .by judgment-debtor for costs of 
Privy Council Idea of application be- 


Civil P. c. 

ing that decree-holder would attach and 
obtain deposited money and then be 
able to contend that judgment-debtor 
having no necessary deposit appeal 
should be dismissed—Such manoeuver 
is grossly improper and offence to 

Court 7946 

O. 45, R. 7 (1) (b) — Attachment 

of deposit discouraged * 7946 

-O. 47—Order striking off objection 

of judgment-debtor for default is not 
appealable {obiter) —Remedy is S. 151 
or 0. 47 123 

^ -O. 47, R. 1 — Newly discovered 

evidence must be believable and if be¬ 
lieved must be conclusive 5456 

- O. 47, R. 1 — A condition prece¬ 
dent for making an application for re¬ 
view, is that there has been no appeal 
preferred —• Subsequent appeal is no 
ground for refusing the application 3756 

- O. 47, R. 1—The only remedy for 

the applicant, to correct an order post¬ 
poning consideration of an application 
for review is revision under S. 115, Civil 

P. C. 375c 

- O. 49, R. 2— Scope—0. 41, R. 31 

and O. 20 and the rules thereunder do 
not apply to the Chartered High Courts 
as the rules relating to judgments were 
in force when the Civil Procedure Code 
was enacted 403a 

-Sch. 2, Para. 1 — Application for 

reference need not be signed 763 a 

sch. 2, Para. 1 Person choosing 
to remain absent is not necessarily 
person not interested—Test is whether 
he is a necessary party 7636 

Sch. 2, Para. 5 Court ordering 

name of nominee of plaintiff to be sub¬ 
stituted in order of reference for one 
of arbitrators— Defendant entitled to 
see whom plaintiff is going to appoint 
but if he acts as if nominee is legally ap¬ 
pointed and objects to award when it 
goes against him, he i3 estopped from 
questioning validity of appointment559 

Sch. 2, R. 5—Matter referred to 
named arbitrator—That arbitrator re¬ 
fusing to act Defendant supplying 
list of persons for choosing arbitrator— 
Plaintiff unwilling to proceed with 
aibitration Court appointing one from 
defendant s list as arbitrator and order- 
ing parties to any costs equally—Order 
appointing arbitrator as also to pay 
costs was illegal 144a 
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-Sch. 2, R. 5 


Arbitrator ap- 
Dispute as to 


poiated but refusing — 
whether arbitration should be super¬ 
seded or continued—Court ordering to 
continue and appointing new arbitrator 
—Order is one deciding a case and is 

revisable 1445 

-Sch. 2, R. 14 — Judge, who was 

also constituted sole arbitrator, ought 
to admit review of his judgment if much 
of what is said in his judgment is not 
to be found in operative part of it 747 a 
- -Sch. 2, R. 15 (c) — Decree passed 

in terms of award without objection 
cannot afterwards be treated as nullity 
because arbitrators had wrongly de¬ 
cided mixed question of fact and law 

521a 

‘ Sch. 2, Para. 16 — Parties agree¬ 
ing that Judge should decide case after 
hearing documentary ovidence and mak¬ 
ing local investigation — They further 
agreeing to accept his decision—Deci¬ 
sion being virtually award is not ap¬ 
pealable 577 a 

-Sch. 2, Para. 16 (2)— Parties ag¬ 
reeing to substitute local examination 
by Judge for oral evidence — Decision 
of Court is appealable 116a 

Sch. 2, R. 21 (1) — Application to 

file award Court after hearing objec¬ 
tions and concluding that award was 
lawfully made passed order that “plain- 
till s suit is decreed. The decree is to 
bo prepared according to award as pray¬ 
ed. Order is really a combined order 
and Court should not make such order 

r . A , 799 (l)a 

Companies Act (7 of 1913) 

S. 2 (ii) Articles of Association 
not mentioning auditor as officer though 
appointed at general meeting—Article 
dealing with conduct of business grant¬ 
ing indemnity to officers except as re¬ 
gards their wilful acts and defaults— 
Company suffering loss through neglect 
ol auditors—Auditors held not officers 
and not entitled to come within purview 
°i the Article 826a 

. ^ (**) Auditor deliberately pas- 

6ing over manifest illegal payments is 
t>uilfcy ot misfeasance 826c 

8 . 91-A and 91-C Agent enter¬ 
ing into understanding with third party 
* gent must disclose such understand- 

b ° h ~ 8 P^ineipal {Obiter) 875 

L* • I 1 ~~~ Secure <* creditor can 

stand outside winding up proceedings— 


•w 




Companies Act 

He must, however, obtain leave to pro¬ 
ceed from winding up Judge (FB) 3535 
S. 171 Leave can be refused 
absolutely Winding up Judge, how¬ 
ever, cannot annul secured creditor’s 
security or decree— Except in excep¬ 
tional cases leave should be refused only 
for such time as would be necessary to 
make up his mind either one way or 

ether (FB) 35Lj 

**-;S. 229— “Rules” include rules 

in sections, under Act and of practice 

(FB) 353a 

-S. 229 — Secured creditor can 

stand outside winding up proceedings— 
He must, however, obtain leave to pro¬ 
ceed from winding up Judge (FB) 3535 
Ss. 231 and 232 — Winding up 
Court cannot adjudicate upon title of 
third persons Liquidator must file re¬ 
gular suit for it (FB) 353*7 

Compromise 

-One filed in suit affects only decree 

243c 

-A compromise decree cannot be 

taken to decide every point that ought 
to have been pleaded though decree on 
merits must 243 d 

Contempt 

;-Selling property in defiance of in¬ 

junction is contempt of Court and amen¬ 
able to punishment 815 

Contempt of Courts Act (1822) 

5. 2—Article in a newspaper highly 
prejudical to a fair trial —Article also 
written with that object—Writing is a 
gross contempt of Court 81 

Contract Act (9 of 1872) 

-S. 2 (d)—Time barred debt can ho 

good consideration 657a 

-S. 18—Seller although only lease¬ 
holder professing to be owner of pro¬ 
perty—There is misrepresentation 837a 

-S. 23—No cause of action arises 

against person for merely financing ap¬ 
pellants in appeal when costs could not 
be recovered from appellants 797 

-S. 23 — No reason to show why 

non-compoundable complaint was with¬ 
drawn—Withdrawal is not unlawful for 
it may be due to the complaint being 
unlikely to succeed 4565 

-S. 23 — Void contract cannot be 

validated by parties acting on it 394 d 
*-S. 25 (3) — Defendant executing 

money bond in favour of plaintiff in 
consideration of his father’s time barred 
debt—He is liable only to extent of 
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joint family property as S. 25 (3) covers 
only case of person who would be liable 
to pay but for limitation barring suit 

586 (1) 

-S. 30—“Wagering contract” —Mere 

fact that contract is of highly specu¬ 
lative nature is not sufficient 8905 

-S. 30 —Parties agreeing to specu¬ 
late in differences—No intention of deli¬ 
very of goods — Agreement is of the 
nature of wager 134c 

-S. 39 — Contract of agency subsist¬ 
ing—Agent’s shortcomings in the dis¬ 
charge of his duties under agreement — 
Principal is liable to pay commission 
under agreement 87a- 

-S. 43 — Joint decree for costs 

against defendants — Defendants not 
taking interest in suit are exempt from 
contribution - 654 

-S. 56—Contract to do act becoming 

impossible by reason of uncontrollable 
event becomes void 837 d 

-S. 62 — Pro-note containing pro¬ 
mise to pay debt due under former pro¬ 
note wipes out old debt giving rise to 
new liability 980c 

# -S. 62 — Mere executory contract 

which has to be specifically enforced to 
procure contract and which is to be sub¬ 
stituted for old contract, would not 
supersede a registered mortgage deed by 
which interest in property has passed 

503a 

# -S. 62—Hundi embodying only 

part of contract between parties being 
inadmissible in evidence as not pro¬ 
perly stamped—S. 91 does not exclude 
evidence showing terms of whole con¬ 
tract 2546 

# -S. 64—Contract with a certifi¬ 

cated guardian is voidable—Benefit 
received must be restored 890c 

-Ss. 65 and 70—Same members of 

joint Hindu family selling property to 
M —Part of consideration applied to 
repayment of antecedent simple money 
debts and rest to repayment of antece¬ 
dent debt under usufructuary mortgage 
— Other members challenging sale and 
Couit finding that no valid transfer of 
property was made under sale-deed —M 
is not entitled to repayment of consi¬ 
deration money applied to payment of 
simple money debts but he must be al¬ 
lowed repayment of that part of consi¬ 
deration money which was applied to 


Contract Act 

payment of debt under ' usufructuary' 

mortgage 6596 

-S. 65—Suit for cancellation of 

lease granted by another—Plaintiff can¬ 
not be put on terms 387 d 

-S. 70—Person discharging liability 

of others lawfully and not gratuitously 
is entitled to compensation 834c- 

-S. 70—Suit on hundi—Hundi held 

inadmissible—Plaintiff can still succeed 
if his suit can be treated for money had 
and received or for compensation of 
monev paid to defendant’s creditor 

254 a 

-S. 73—Breach of contract—Other- 

party is entitled to interest on price as 
damages 801dT 

-S. 74 — Term “ penalty ” is not ap¬ 
plicable where parties agree to revert to- 
situation immediately prior to new 
agreement though it involves payment 
by one of greater sum than if he had 
carried out agreement 558 

-S. 74 —Penal clause in a sale deed 

when expressed in ambiguous terms 
will not be given effect to when the 
claimant thereunder does not depose 
as to the true meaning which ho under¬ 
stood by it 281a 

-S. 77—Additional sum paid for 

supplying goods under prescribed condi¬ 
tions—Additional sum is price of the 
goods 1186 

-S. 118—Sale of goods—In case of 

breach of warranty buyer may accept 
or refuse goods—Only reasonable time 
to examine goods can be allowed to him 
— If goods are kept for longer period he 
loses his right to return or refuse to pay 
price 801a 

-S. 118—Sale of goods—To claim 

compensation for breach of warranty 
notice must be given within reasonable 
time after discovery of breach 8016 
-S. 118 — Distinction between “ con¬ 
dition ” and “ warranty ” in English. 
Law is avoided in India 801c 

-S. 127 —Money partly paid and 

partly promised to be advanced to prin¬ 
cipal debtor is sufficient consideration 
for surety—Advances need not benefit 
surety 72a 

-S. 128—Security bond—Liability 

of surety for money received by mukh- 
tar in virtue of his office “ as mukhtar ” 
—Mouey received by a mukhtar con¬ 
trary to directions—Surety w’as liable 

687a. 
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--S. 128—Surety is liable for inte¬ 
rest awarded on amount embezzled as 
damages 6876 

-S. 132—Illustration—Person exe¬ 
cuting promissory note cannot he held 
in law to have position of surety 6646 

-S. 135—Defence of giving time 

contemplates subsequent contracts bet¬ 
ween creditor and debtor to extend ori¬ 
ginal contract time 664a 

S. 16C—It is duty of railway com¬ 
pany to deliver goods in accordance 
with reasonable directions of consignee 

9606 

— S. 2C5 —Certain company app oint¬ 
ing another company as managing agents 
for 20 years, incentive to do so being 
latter company’s commercial reputation 

Latter company losing its previous 
reputation hirst company terminating 
contract before expiry of 20 years—Re¬ 
solution dismissing latter company’s 
services passed at meetings held irregu¬ 
larly Irregularities not material—Dis¬ 
missal is valid—No damages can be 
claimed as loss of reputation of company 
was sufficient cause to end contract 87 d 

S. 215 — Agent entering into 
understanding with third party—Agent 
must disclose such understanding to his 
principal (obiter) 876 

: -S. 239—Where one member enters 

into partnership with strangers, there 
is no presumptien that he does so in 
representative character so as to make 
other members liable as partners—If 
they are sought to be made liable, it can 
be dono by evidence of consensus or by 
evidence to prove agency through which 
contract of partnership was brought in¬ 
to existence 536a 

-S. 239—Ag reement to share loss is 

not a necessary ingredient of partner¬ 
ship under the Act 5366 

S. 251 Two of the partners execu- 
mg pro-note to third agreeing to pay 
coitain sum to him on taking partner¬ 
ship accounts—Pro-note will not bind 
other partners 542 

~ S. 253 (10)—Hindu Law—Joint 

amily as partner—Managing member 
c ying Partnership is not dissolved 

- c 1486 

S. 254 Failure — The mere 
ailure of business does not dissolve a 

partnership 236r2 

and K in possession of 
monerty under same thikanama — In 


27 

Contract Act 

suit decree was passed jointly !• against 
N and K in accordance with their shares 
under thikanama — N paying amount 
of decree and K paying nothing —K is 
bound to contribute to extent of his 

share 7926 

Cosharers 

-One cosharer in undivided mahal 

in possession of property by collecting 
rent for coparcenary body—Other co¬ 
sharer cannot sue for joint possession 
and mesne prolits in civil Court, but 
must go in revenue Court 810 

-Suit by cosharer against lambardar 

for his share in arrears collected by 
latter for years prior to partition—Lam¬ 
bardar lias to bring all evidence in his 
possession to prove his collections — 
Otherwise it would he presumed that ho 
made collections in full 6896 

'»*-In execution of decree for eject¬ 

ment obtained without other cosharers’ 
consent one cosharer obtaining posses¬ 
sion Joint possession cannot be refused 
to other cosharers although their title 
was never denied and although such 
joint decree might result in breach of 
peace 6096 

Building on common land—One co¬ 
sharer alone can sue another for action 
prejudicial to his joint possession with¬ 
out proving special damage 3936 

-Damages—One co-tenant enjoying 

area slightly smaller than but roughly 
corresponding to what he would he en¬ 
titled on strict division — He cannot 
claim damages 324 

-Mutual relation— Cosharer zamin- 

dar, who mortgages his share to another 
cosharer, continues to be cosharer and 
can obtain peaceful possession of hold¬ 
ing unless shown to have lost this 
particular right by virtue of mortgage 

167 

-Lambardar is entitled to reason¬ 
able remuneration for collecting revenue 
if actual charges are unascertainable 

1556 

Costs 

- See Civil P.C., S. 3.5 

Court fees Act (7 of 1870) 

-S. 4—Appeal — Memorandum in¬ 
sufficiently stamped — High Court can- 
reject it—[But see A.I.R. 1923 All. 349 

(1)] 75 

-S. 7 — Plaintiff can always effect 

saving of court-fee by reducing his claim 
if otherwise permissible 308 



:28 Subject Index, 

Court-fees Act 

-S. 12—One effective way of en¬ 
forcing payment of deficiency in court- 
fees is to refuse in second appeal to bear 
counsel of that party 5776 

Criminal Procedure Code (5 of 

1898) 

-S. 54—Village Chowkidar is not 

“police” officer 935a 

-S. 83—Political Agent cannot be 

directed to produce a person in custody 

in Native State 347 (2 )c 

-S. 103—S. 103 does not apply to 

search warrant under U. P. Public Gam¬ 
bling Act, S. 5 _ 937c 

-S. 103—Search in absence of two 

or more respectable men and without 
recording grounds of belief that house 
contains prohibited liquor is irregular 

901 (2)6 

-S. 106—Conviction under S. 323, 

.Penal Code—Offence involving breach 
of peace—Taking security depends on 
probability of recurrence 3496 

- 5 . 209 ( a )— Magistrate within 

whose jurisdiction concealment is to be 
effected has jurisdiction and not one 
within whose jurisdiction precautions 
.are taken (FB) 33a 

**-S. 109 (a)-(Per Full Bench) — 

Concealing to be effected at a certain 
place—Magistrate having jurisdiction at 
that place can demand security although 
residence of the person in that juris¬ 
diction is well known: ( Boys and Pa- 

iierji,JJ., contra)— 49 a 11. 240=A. 

I R. 1927 All. 50=97 I. C. 428 a n d 
9 All. 844=A. I. R. 1927 All. 592 
=102 1. C. 503, Overruled (FB) 336 

^-S. 109 (a) —No time limit can be 

put on taking of precautions—It is to be 
determined on particular facts (FB) 33c 
-**-S. 109 (b) —(Per Full Bench) — 

“Give a satisfactory account of himself” 
'does not mean “explain what he was 
doing” at a particular time or place— 
Person’s failure to explain a person’s 
presence does not bring him within 
S. 109 (b) ( Boys and Banerji, JJ. t contra) 

(FB) 33c 

--S. 110—When charge in the notice 

under S. 110 amounts to definite and 
.specific offence, preventive sections could 
not be used 813a 

-S. 110—That “you possess a bad 

reputation in the vicinity of your 
village” is not a proper notice under 
•S. 110 and cannot be basis of order under 
this preventive section 8136 
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Criminal P. C. 

-S. 110—Notice—That you “have 

only a nominal means of livelihood 
except the proceeds of theft and bur¬ 
glary” is not a proper notice under S.110 

813c 

-S. 110 — Scope — That you “have 

been strongly suspected to have com¬ 
mitted the following burglaries” cannot 
be the ground of proceedings under 

S. 110 813d 

^-S. 110—Evidence—Admissibility 

— General repute—Merely saying person 
‘ is bad character ” does not suffice—Na¬ 
ture of the character should be given 

650a 

-S. 110—Order under S. 118, can be 

proved against a person proceeded 
against under S. 110, though the order 
is not a conviction under Evidence Act. 
S. 54, Expln. 2 650c 

-S. 110 -What S. 110 desires to 

guard against is freedom of dangerous 
man without security and not freedom 
entirely 608 

-S. 110 —Mere suspicion unless sup- 

ported by good reasons is inadmissible 
to support order under S. 110—Evidence 
of general bad character is admissible 
but its weight varies with circumstances 
of each case 599 (2) 

-S. 110 — Joint notice — A joint 

notice to show cause to more than one 
person is undesirable 273a 

# -S. 110—Previous convictions are 

relevant to show character 273c 

^-S. 110—Suspicions of theft are 

inadmissible though by police officer 

273d 

*** S. 110—Evidence of general re¬ 
pute must bo tested 273c 

v S. 117 (4)—Evidence of general 
repute though necessarily consisting 
largely of hearsay evidence is admissible 

650c 

* -S. 117—Evidence that accused is 

suspected though not evidence of gene¬ 
ral repute within the meaning of S. 117, 
is admissible to support opinion of the 


witness 650d 

S. 133, (2)—Jurisdiction of civil 

Court is barred only when the order is 
conditional but not when order is abso¬ 
lute 833 

S.133, Para. (2)—'‘Remove’' does 
not include restoring status quo 114 

S. 137—High Court can modify 
order under S. 137 220c 



Criminal P. C. 

S. 139-A—Who 


is to have exis¬ 


tence of right decided by civil Court or 
what order Magistrate has to pass is not 
stated Magistrate must, however, fix a 
date for getting the right decided 

. 709 (1) 

S. 139-A Court has discretion to 
decide whether materials are sufficient 
for not deciding question in criminal 

Comt 220 a 

S. 139-A (2)—Presence of reliable 

evidence and not bona fides are to be 
considered 2206 

S. 1S5- Court making complaints 
should devote some thought to the 
matter, frame proper charge and name 
witnesses supporting the case 905 ( 1 ) 

" s. 195 (5) Local Self-Government 
Election Rules (1925), Part. 1 , Rr. 16, 17 
District Magistrate has jurisdiction 
to hear appeal from returning officer 
under S. 195 (5), Criminal P. C. 931a 
Ss. 234, 235 and 236 — Scope 
(obiter) Ss. 234, 245 and 236 are mutu¬ 
ally exclusive {('Liter) 2026 

"7 S. 239 Same transaction ”— 
Offences under U. P. Public Gambling 
Act, Ss. 3 and 4, are complements of one 
another—Persons accused under Ss. 3 
and 4 can be tried together 937/7 

S. 239 (As amended in 1923), 

Section is exclusive—Joint trial of 
two persons in three cases of embezzle¬ 
ment or abetment ”— Trial is illegal 

_o 9Ar . . . 202 a 

a. Conviction on one or more 

charges — Subsequent application in 
icvision to inflict sentences with regard 
to others—Withdrawal of application 
amounts to acquittal on same 899 ( 2 )a 
I i 240—S. 240 applies to every 

898(2)1 

a- , , , . Whether accused preiu- 

'“i b / fa > 1 f ul ; e t0 follow provisions of 

^256 doubtful - Conviction was set 
- S. 257 (2)-Provisions are manda 4 

tory and no discretion is left to Masis 

trate-AppeHate Court can ask trial 
Court to comply where it has not been 

done with microscopic exactness 914 ( 2 ) 

-T1 Gr ? ve offence committed 

it should not be minimised to justify 
summary trial ’ 34 ^ 

3. ^bU—Summary trial in some 
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with jury’s verdict if it is perverse 
or patently erroneous—Accused charged 
under Penal Code S. 394—Guilt esta¬ 
blished by prosecution evidence — No 
evidence led to prove his innocence— 
Jury giving verdict of not guilty be¬ 
cause injury caused was trivial and 
stolen goods were not found in.accused’s 
house—Verdict held to be perverse 338 

7 ^37 (1-A) —Magistrate ordering 

accused lias stated that if he bo given 


case may he legal but not desirable 

S 307 -TT- u ^ 267(2)6 

* oU7 High Court can interfere 


pardon he would make correct dis¬ 
ci osuie of facts .... The Court there¬ 
fore tenders pardon”—First sentence 
of this Older states reason and pardon 
is not irregular 321a 

** S- 337 (1-A) Mere omission to 
record reasons is not material irregu¬ 
larity but it must further be proved 
that . such omission has occasioned 
injustice 3216 

- S. 339 (3)— Accused to whom par¬ 
don ^ was granted in one statement 
stating that he accompanied murderer 
and caught murdered’s legs while mur¬ 
derer gagged his mouth — In other 
statement ho stating that he was out 
on the night when offence took place— 
Two statements directly contradictory 

— Sanction for prosecution was given — 
No locus paenitentiae was allowed 321a 

S. 342 Evidence—Court should 

not supplement prosecution evidence by 
selecting passages from accused’s state¬ 
ment corroborating prosecution evi¬ 
dence and by rejecting others exonerat- 
mg him 

S. 353 Obstruction to polico offi¬ 
cers entering house without search 
warrant No harm beyond push—No 
ottence is committed 903 

1 r S * 397— High Court has power 
to direct separate sentences of separate 
tnals to run concurrently 585/) 

“ f S a 4 ^.r Where oflenees are dis- 
tmefc, S. 403 is no bar to prosecution 
for second offence 940a 

7 s - 403 Not framing charge under 
particular section amounts to discharge 
and not acquittal 9406 

S. 403— Where accused is acquitted 

°n • ground that lower Court has no 
jurisdiction, S. 403 does not bar second 
prosecution 940^ 

" 403 (1) and (2) — Separate 

charges except under S. 235 (1)—Ac- 
cuseu cannot be tried again after acquit¬ 
tal or conviction 899 ( 2 )c 
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S. 403 ( 1 )—Section forbids retrial 

only where a person is convicted or 
acquitted and the conviction and acquit¬ 
tal is in force 7106 

S. 423 (1) (b) (1)—Appellate Court 

•can reverse finding and sentence of 
death if there is no evidence to justify 
conclusion that there has been murder 

710a 

S. 423—Without misdirection by 
Judge or misrepresentation of jury, Court 
of revision cannot reverse jury’s verdict 

36 4 

— S. 435 —District Magistrate exer¬ 
cising jurisdiction under Election Rules 
does not act as criminal Court and no 
revision lies from his order 9316 

S. 435—Meaning of legality and 
propriety explained 587 a 

S. 435—High Court is precluded 

from interfering if finding has basis in 
some evidence 5876 

- S. 436— Revision Court cannot 

direct futher inquiry into an offence 
under S. 193, I. P. C. where the sanction 
of the Court in which that offence was 
committed is wanting 3746 

- S. 438—High Court would not go 

into merits unless there is material 
•departure from legal principles 2736 
- S. 438—District Magistrate should 

not merely forward the Prosecuting 
Inspector’s notice en bloc to the High 
Court 273/ 

-S. 438—Magistrate sentencing ac¬ 
cused to six months’ rigorous imprison¬ 
ment without considering previous 
convictions—Previous conviction being 
prior to two years and half, sentence 
was not enhanced 2706 

- S. 438—Prosecution negligent in 

bringing facts justifying enhanced sen¬ 
tence to Court’s notice—High Court 
should not enhance sentence on re¬ 
ference - 267 (2)a 

- S. 439—Court of revision cannot 

order further inquiry merely because 
<of disagreement with Magistrate’s con¬ 
clusion 588 

- S. 439—Scope—High Court refused 

to dismiss important application on a 
technical ground 347 (2)a 

-S» 439—Revision filed without ap- 

proaohing District Magistrate or Ses¬ 
sions* Court—Allahabad High Court re¬ 
fuses to hear it even after ex parte ad- 
- mission of it * 272 

- ~S. 439 —High Court can modify 


Criminal P. C. 

order under S. 137, Criminal P. C. 220a 
' v S. 446 Case against Indian ac¬ 
cused together with one European— 
Magistrate cannot assume jurisdiction 
.over Indians by discharging the Euro¬ 
pean—He must commit them to Ses¬ 
sions 84 

“ S. 476 Civil Court exercising 
jurisdiction under S. 476 does not cease 
to be a civil Court 774a 

^ S. 476-B—Court taking action 
under S. 476 not being moved by any 
party—Appeal lies under S. 476-B. 

899(1) 

-S. 476-B —No appeal lies from 

complaint made by appellate Court under 
S. 476-B 898 a 

-S. 488—Wife subjected to cruelty 

and oppression is entitled to mainte¬ 
nance even though parties belong to low 
class 950 

-S. 491 (1> —Section does not apply 

in case of person in a Native State 

3 47 (2)6 

* -S. 496—Proviso in S. 496 that 

bail can be granted only to person other 
than person accused of non-bailable 
offence is not applicable to the Court of 
Session acting under S. 498 6146 

S. 497 ( 1 ) Magistrate should nob 
refuse bail unless likelihood of accused 
absconding or terrorizing prosecution 
witnesses or committing similar or other 
serious offence 614a 

* -S. 498—Proviso in S. 496 that 

bail can be granted only to person other 
than person accused of non-bailable 
offence is not applicable to Court of 
Sessions acting under S. 498 6146 

-S. 498—A Sessions Judge has wide 

powers under S. 498 320a 

-S. 498—P rosecution of two parties 

—Member of other party released on 1 
bail—Sessions Court must consider these 
facts and applicant should be released 
on bail if there is no danger of his 
absconding 3206 

-S. 514 —Bond obtained by Court 

without jurisdiction is nullity and no 
action can be taken under S. 514 against 
accused . 914 ( 1 ) 

-S. 528—Powers given by S. 528 

should be exercised when absolutely 
necessary Notice of application for 
transfer .should be served upon opposite 
party 932 

S. 537—Illegality or irregularity 
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in search unattended by prejudice to 
accused does not vitiate trial 937 d 
S. 562 Enticing away widow of 
16 years for honourably marrying her— 
Discovery by father—Charge against 
enticing youth under Penal Code. S. 366 
—No attempt to seduce or illtreat her— 
Case held fit for criminal being treated 
as first offender 930 

Criminal Trial 

Identification—Evidence as to ought 
to be subject to close and careful 
scrutiny 9285 

Sentence — Maximum punishment 
should be awarded only in extreme 
cases Ability of accused to pay fine 
easily—Maximum fine should not be 
awarded if offence is not serious 919<? 

‘ Evidence —Appreciation of—First 
information report cannot be used as 
primary evidence of fact in dispute 916 

v. Evidence—Admissibility—A wit¬ 

ness can be permitted to say that ho 
himself suspected accused of having 
committed certain offence 6505 

-No reason to show why non-com- 
poundable complaint was withdrawn— 
Withdrawal is not unlawful for it may 
be due to the complaint being unlikely 
to succeed 4565 

- ’Duty of prosecution—Previous con¬ 
viction should be brought to notice at 
proper time 270a 

“Court s ‘duty Grave offence com¬ 
mitted It should not be minimised to 
justify summary trial 349a 

~ Particular guilty person not ascer¬ 
tained Capital .sentence may be given 

-p, _ 1605 

Evidence—Court should nob supple¬ 
ment prosecution evidence by selecting 
passages from accused’s statement cor¬ 
roborating prosecution evidence, and by 
rejecting others exonerating him 15 
Custom 

— If custom is proved to exist in 1912 
°. ows ^hat it was ancient unless 
ther o 18 contrary evidence 561/ 

Evidence-Custom of “Dhardhura” 
rleaded —Incidents of custom must also 

no pleaded and proved 233 

(Punjab)— Jats in Ballabgarh Dis¬ 
tinct Adoption— Custom of adopting an 

P T £ l8 amon 8 sfc the Jats * 0 f 

Lallabhgarh District 56D 

Damages 

No cause of action arises against 


31 


Damages 

person for merely financing 
in appeal when costs could 
covered from appellants 



appellants 
not bo re- 

797 


Setting aside—Declaration that pro¬ 
perty in possession of party to mortgage 
suit should be saved from burden of 
mortgage decree cannot be obtained by 
the party who remains absent, and 
decree is not tainted by fraud 889a 
Deed 

" Construction La Aulad” means 
issueless S63c 

Construction Language similar hut 
not identical—Document should nob be 
interpreted by language of another 

„ 9085 

Construction—“Wilful” in “wilful 

acts and defaults” is used not as a defi¬ 
nition hut as description 8265 

”7 ^Construction On partition village 
A. given to one cosharer A —Agreement 
that A should pay certain amount from 
piofits annually to other sharers and 
that the sharers had right to recover 
same from whoever was in possession 
(lor the time being) of AT—Payment re- 
gaided as Malikana” -Agreement crea¬ 
ted not mere personal liability-It was 

not only charge but created interest in 

land 737a 

~ Construction—Where a fund is in¬ 
dicated for payment of a certain allow¬ 
ance, the latter must be deemed to he a 
charge on the former 737r 

—Construction—Security bond—Lia¬ 
bility of surety for money received by 
mukhtar^ in virtue of his office “as 
rnukhtar ’ Money recoived by mukhtar 

contrary to directions — Surety was 
liable ' 6g7a 

Construction —Whether document 

in question was will 020 

— Construction -Settlement deed held 
o have intended to bind parties per¬ 
manently for future 519a 

Construction Authorities effecting 
settlement between various parties 
likely to cause serious trouble—For 
determining whether leaders entered 
that settlement in representative cha¬ 
racter, attitude of those whom they 

weie supposed to represent must be 
considered 519c 

q u ^ ons ^ ruc ^ on Hindu of Mitakshara 
► c ool executing tamliknama making his 
two wives along with himself joint 

owners of his property-Tamliknama 
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providing that neither he nor his wives 
could transfer share without consent of 
Shares not specified—Subsequently 
he executing another document purport¬ 
ing to cancel tamliknama—Tamliknama 
created tenancy-in-common and each 
was to get l/3rd share—It could not be 
cancelled by subsequent document— 
Provision prohibiting transfer was ab¬ 
solute restraint on alienation within 
Transfer of Property Act, S. 10 492 

Construction Factors for conside¬ 
ration besides wording indicated 

(FB) 465a 

Construction Forfeiture clause in 
a deed illegal Executant pardanashin 
lady made to sell her property on the 
strength of the clause—Clause must be 
enforced 2816 

-Recital — A recital in a deed of re¬ 
cent date executed by a Hindu widow 
is no evidence of the fact recited 223c 

Defamation 

- See (1) Penal Code, S. 499 ; 

(2) Tout —Defamation. 

Dismissal for default 

- See Civil P. C., O. 9, R. 4. 

E 

Easements Act (5 of 1882) 

S. 4 Suit by N to restrain M from 
preventing N from using well water— 
Well situated in ground belonging nei¬ 
ther to M nor to N—N proving right of 
easement to take -water from well— M 
interfering with right of N by enclosing 
well with wall and preventing N from 
having access to well—House of N 
formed dominant tenement and ground 
in which well stood was servient tene¬ 
ment and N held entitled to decree 
ordering demolition of construction made 

by M ' ' 779 

^ - S. 4—Residents in houses situate 

in public lane cannot sue for encroach¬ 
ments over such lane 5046 

-S. 7, Illus. (e) —S. 7 does not apply 

to land burdened with building—S. 15 
should be applied to such case—Ease¬ 
ments Act, S. 15 8856 

S. 8 Scope A tenant.can acquire 
an easement against property held by 
another tenant 8626 

-S. 15—Easements Act S. 7, Illus. 

(e)—S. 7 does not apply to land bur¬ 
dened with building—S. 15 should be 
applied to such case 8856 

S. 15 To apply 60 years rule 


Easement Act 

Government ownership must exist cn 
the date when easement is claimed 382k 

S. 15 Bye-law passed by Board 
and sanctioned by Government signify¬ 
ing the Board’s intention to let out the 
sides of roads to hawkers does not create 
Board’s ownership to those sides but 
merely extends its power of user 382c 

S. 15, Expl. 2 Right of easement 
established Failure to exercise it for 
two years prior to suit does not extin¬ 
guish it 497 

“ S. 15, Expl. 2—Mere obstruction 
is not suilicient but further acquiescence 
for one year must be prgved 382d 

S. 18 Plaintiff suing defendant 
for infringement of her right of privacy 
by certain construction—Her house al¬ 
ready overlooked from another house 
and she not showing reason why she 
did not object to being so overlooked — 
She also enduring without protest in¬ 
vasion of privacy by defendant for two 
years—She is not entitled to right of 
privacy 809 

-S. 18 —Plaintiff alleging infringe¬ 
ment of right of privacy must prove 
customary right of privacy in neigh¬ 
bourhood and that he is individually 
entitled to take advantage of such cus¬ 
tom 676 

-S. 28 (c)-Injunction for disturb¬ 
ance of easement of light can be granted 
only where damage is proved 430c 

S. 35 Injunction is not indepen¬ 
dent form of relief 4306 

S. 35 (a) ^ When'” must be con¬ 

strued to mean when and where ” 

430a 

S. 3o (a) Injunction for disturb¬ 
ance of easement of light can be granted 
only where damage is proved 430c 

Ss. 56 and 60 Riyayas in cities 
and towns, unlike in agricultural areas 
being presumed to have right of trans 
fer, licensor suing to eject transferee 
has not only to prove his ownership, 
but must prove custom, or terms of ori¬ 
ginal grant, entitling him to recover 
possession of site 494 

Equity 

~~ Court of equity cannot contravene 
direct provisions of Code to attain equi¬ 
table result nor can it excuse breach of 
mandatory rule because such breach has 
resulted in justice 4376 
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Evidence 

-Court may find evidence unworthy 

of credit*-There can be no finding un¬ 
less based on legal evidence 87 ?a 

-Where investigation of fact, is diffi¬ 
cult contemporary documentary evi¬ 
dence, if trustworthy should be prefer¬ 
red to any amount of oral evidence 545c 

-Circumstantial — Where there is 

very strong feeling between the parties 
and direct evidence on both sides is of a 
partisan character, it is safe to decide 
the case upon the circumstances and 
probabilities 18a 

Evidence Act (1 of 1872) 

S. 13 X making statement in for¬ 
mer suit that he was orphan when adop¬ 
ted—His adoption was not attacked in 
that suit on the ground of his being 
orphan—Still his statement was ad¬ 
missible in subsequent suit to prove in¬ 
stance of orphan’s adoption 5Slrf 

S. 18 Admission of party’s pleader 
whether of law or fact binds that party 
and cannot be reopened in appeal 446a 
S. 26 Statement made in presence 
of. police officer is not admissible 855 
S. 30 Statement by co-accused 
should not be accepted unless corrobo¬ 
rated in material particulars 923 >i 
S. 34 Account books to be admis¬ 
sible must be regularly kept 179/, 

“ S. 54, Expln. 2—Criminal P. C., 

11^ Order undei 8 . 118 can be proved 
against a person proceeded against 
under S. HQ though the order is not a 
conviction under Evidence Act S. 54, 
Expl n. 2 650? 

8 . 66 Pardanashin woman living 
v*ith her brother Summons served on 
brother constitutes notice such as is 
required by S. 66 680a 

S ’ 66 > Proviso (2)—Pro forma 
defendant is not necessarily '* adverse 

T 680/. 
. »*■ 68 — No attempt to prove attes¬ 
tation of mortgage deed—Document can- 
not be used as evidence qgQ 

❖-S Qf| —p- • , ^ 

, Genuineness of even un- 

f >. can be presumed 

trom its copy though such presumption 

nan only be made after careful consi¬ 
deration of circumstances—Document 

in Hwvln 10 b ° wil1 P rocluce<1 in Court 
, . n basis public adoption 
made in 1903—-It being admitted to be 

ii^Sation in IDOL, 1903 and 

. . , Jr 11 *? 0 death of testator in 1879 

to institution of suit in 1923 no sugges- 
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Evidence Act 

tion ever made that it was forgery— 
Original document proved to have been 
lost—Presumption of its genuineness 
can be made from its copy 561ft 

S. 91—S. 91 does not apply to 
agreement to refer 415ft 

* -s. 91—Hundi embodying only- 

part of contract between parties being 
inadmissible in evidence as not properly 
stamped—S. 91 does not exclude evi¬ 
dence showing terms of whole contract 

254ft 

S. 91 Bill of exchange or hundi 
does not necessarily embody whole con¬ 
tract between parties 254c 

S. 92—Party to registered sale-deed 
cannot prove contemporaneous oral 
agreement that title to portion of pro¬ 
perty sold would not pass to vendee 

c 00 578(2 h 

b. 92 Proof of subsequent adjust¬ 
ment of decree is not inadmissible 79ft 

S. 92 (4)—Mortgage suit for sale— 
Defendant pleading subsequent oral 
agreement to accept six shops worth 
Bs. 95,000 and 7,000 cash in full satis¬ 
faction of mortgage. On date of agree¬ 
ment Bs. 1 , 12,000 due on mortgage— 
Oral agreement being modification of 
original contract was inadmissible 615 
— S. 10S Date of oral mortgage not 
being paiticularly known to mortgagee) 
— No burden lies on him to prove date 

^ c 11 * 209a 

l • . 114—Where plaintiff’s delay in 

bringing suit has prejudiced defendant 
tendency of Court should bo to make 

inference against plaintiff and such in¬ 
ference should be considered in testing 
evidence actually given 561e 

S. 114 — In absence of evidence 
non-compoundable complaint is to bo 
presumed to be withdrawn and not com¬ 
pounded 456a 

—S. 114, lllus. (b) —Statement by 
( °-&coused should not be accepted unless 
corroborated in material particulars 

_ r n 928a 

o. 113— 1 erson consenting to trans¬ 
fer is estopped from claiming pre-emp¬ 
tion not only against vendor and vendee 

but also against rival pre-emptor 589(1) 

. a 15 Parties to sale deed enter¬ 
ing piece of property within Sub-Regis¬ 
trar si jurisdiction in order to give him 
lunsdiction without intending the pro¬ 
perty to pass by the deed cannot get any 
relief in Court of justice 578(2)ft 
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-S. 115 —Court ordering name of 

nominee of plaintiff to be substituted in 
order of reference for one of arbitrators 
—Defendant entitled to see whom plain¬ 
tiff is going to appoint, but if he acts as 
if nominee is legally appointed and ob¬ 
jects to award when it goes against him, 
he is estopped from questioning validity 

-of appointment 559 

-S. 115 —There can be no estoppel 

contrary to a statutory enactment 549a. 

-S. 115 —Cosharer intending to sell 

his share —Other cosharer refusing to 
purchase for want of money, but not 
showing intention to reserve his right 
"to pre-empt—Vendee induced to pur¬ 
chase—Cosharer’s refusal to purchase 
amounted to absolute refusal and he was 
estopped from claiming pre-emption, al¬ 
though no notice was given as required 
by Agra Pre-emption Act,S. 14 5316 

-S. 115 —Person, in whose favour 

three mortgages on same property were 
executed, assigning second of them to 
another—Assignee suing making assi¬ 
gnor pro forma defendant Assignor not 
disclosing third mortgage by written 
statement—He cannot sue auction-pur¬ 
chaser on his third mortgage 511 

-S. 115 — Pre-emptor expressing 

clear intention not to pre-empt and 
waving objection in unequivocal lan¬ 
guage to the property being sold Pre- 
emptor is estopped personally from pre- 

empting 453 

-S. 115 —Tenant making grave on 

abadi— Zamindar’s servants standing by 
and not objecting — That does not 
amouut to agent’s acquiescence 386c 
-S.115 —Forfeiture clause in a deed 

Illegal — Executant pardanashin lady 
made to sell her property on the 
strength of the clause—Clause must be 
-enforced 2816 

-S. 115—Fraud—Party is estopped 

'from pleading his own fraud 2376 

-S. 115 —Pveversioner relinquishing 

bis rights for consideration cannot resile 

196c 

-S. 115 — Mahomedan Law — Pre¬ 
emption—Preliminary demands as to 
all items—Pre-emptor can sue for some 

of them only 158 

-S. 116—Usufructuary mortgage — 

A usufructuary mortgagee cannot deny 
the title of the mortgagor and set up 
-adverse possession unless he actually 


Evidence Act 

leaves the holding and enters under a 
different status 3056 

* S. 157 —Guardian’s former appli¬ 
cation containing ward’s date of birth 

is admissible 550 

G 

General Clauses Act (10 of 1897), 

—S. 3 (25) — Sale of mortgagee’s 

interest must be registered 161 

General Provident Fund Rules 

# — 2 —R. 10 —Compulsory deposit made 

in General Provident Fund is not at¬ 
tachable even after contributor’s retire¬ 
ment 417a 

Government of India Act (1919), 
- S. 96-B, sub-S. 4 —Sub-S. (4) is 

not sufficiently wide to cover rules re¬ 
gulating General Provident Fund (o6i- 

ter) 4176 

Grant 

-Pension from generation to genera¬ 
tion—Predecessor of each generatien is 

Government 781c 

Guardian and Ward 

* -Certificated guardian—Powers to 

start new and speculative business are 
very limited 890a 

-Jurisdiction — District Judge ap¬ 
pointing AT as guardian—Prior to such 
appointment Y being in possession of 
minor’s property as trespasser—District 
Judge has no jurisdiction to pass any 
order against Y 597 (1) 

-Alienation—Guardian has no power 

to make gifts on minor’s behalf which 
would appreciably reduce value of 
minor’s estate 454 

Guardians and Wards Act (8 of 
1890) 

- S. 4 (2) (3) — Word ‘‘guardian” is 

of general import and includes natural 
and testamentary guardians and guar¬ 
dians appointed by Court 8796 

-S. 17 — Guardianship — Right to 

custody of minor child depends upon 
circumstances concerning welfare of 

minor 857 

# - S. 30 — Contract with a certifi¬ 

cated guardian is voidable — Benefit 
received must be restored 890a 


H 
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*-Adoption 


— Married Marwari 
Brahmin cannot be adopted in absence 
of proof of custom allowing such adop¬ 
tion 7396 

#-Adoption—Hindu authorizing wife 

to adopt by his will — Will directing 
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that boy in particular family should be 
.•adopted iu first place — Daughter’s son 
from that family adopted—Adoption is 
valid under will 561c 

-Adoption— If adoption is attacked 

•on the ground that adoptee was of 
different gotra, a special custom to the 
effect that such adoption is invalid 

must be proved 561(7 

-Alienation — Head of joint 

Hindu family cannot transfer by gift 

immovable property to stranger unless 
for spiritual benefit 854a 

-Alienation — Gift declared void— 

Compensation cannot be awarded in 
lieu of it 854c 

* -Alienation — Father—Antecedent 

debt—Alienation by father for paying 
off antecedent debt—Court cannot en¬ 
quire into prior history of the debt 

789a 

-Alienation — Alienation by father 

for necessity—Application of considera¬ 
tion need not be looked to by vendee 

789 b 

* Alienation—Suit by sons for set¬ 
ting aside sale deed executed by their 
father —Vendee never in possession of 
property—Suit is governed by Lim. Act, 

Art. 120 750(2) 

Alienation —Mortgage executed by 
father for antecedent debt neither im¬ 
moral nor illegal, being binding on son, 
decree passed against father ift suit for 
sale of mortgaged property binds son 
though he is nob party to it 553 (2) 

-Alienation—Father—Necessity for 

Us. 9,800 proved — Necessity for ba¬ 
lance of Rs. 200 should be assumed - 

5036 

"Alienation—Mortgage by father— 
Recitals in deed as to necessity are of 
little evidential value although they 
may assume value when they amount 
to i epresentation of family need or when 
owing to length of time it is impossible 
to produce other evidence 481a 

Alienation Transfer by manager, 
otherwise than for legal necessity or 
antecedent debt, if avoided by other co¬ 
parceners wholly inoperative 479a 
. Alienation- Father—Perpetual lease 
is nob in ordinary course of management 

_... . 387 b 

Alienation — Manager — Trans¬ 
feree Irom coparcenary body can chal¬ 
lenge validity of prior alienation by 
manager — Voluntary transferee of 
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equity of redemption cannot challenge 
the mortgage as his deed'would define his 
interest—Purchaser in execution, how¬ 
ever, can challenge the mortgage 2436 
-Alienation—Father — (Per Ash¬ 
worth, /.,) Necessity proved—Adequacy 
of consideration is immaterial unless 
fraud or collusion is proved—( Sulaiman , 

J. contra) 1996 

-Alienation—Father’s disability to 

alienate moveables is same as immov¬ 
ables 199c 

**-Alienation by father —■ Legal 

necessity—Money borrowed for paying 
purchase money under pre-emption de¬ 
cree is nob for paying antecedent debt 
or for legal necessity 139a 

* —Alienation by father—Mortgage by 

Hindu father for paying pre-emption 
money set aside at son’s instance 1 — 
Money can be charged on pre-empted 
property 1396 

-Alienation by widow—Recitals in 

a deed are not evidence of legal neces¬ 
sity— Representation of necessity to the 
transferee and his honest belief in it 
will be sufficient—Recitals of necessity 
are sufficient proof of .representation— 
Where sale deed is very old, detailed 
evidence of circumstances cannot bo 
expected 128 

-Alienation — Father or manager 

cannot charge joint property as surety 

72c 

-Alienation by manager—Defect in 

title by one party (e. g., Hindu manager) 
—Exchange is nob inoperative 63 (2)a 

* -Debts—Liability of sons arising 

before partition and corresponding right 
of creditor to recover money from them 
are not affected by partition to which 
the creditor is nob a party 7266 

-Debts—Decree against father is 

binding on sons 726c 

-Debt—Necessity—Loan, taken by 

certain members of joint Hindu family 
for instituting suit for declaration that 
transfer by Hindu widow is nob binding 
on them, cannot bind joint family 
property 623 

-Debts—Son’s liability—Surety ac¬ 
cepted by father for debts promised to 
be advanced—Sons are liable for princi¬ 
pal and interest 726 

* Debts—Legal necessity — Ances¬ 
tral property cannot be transferred to 
raise money to start or carry on a new 
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business even for family benefit. [But 

see A. I. B. 1928 All. 454 {F.B.)] 59 a 

-Joint family—Gift by father of 

l/8th share of entire property to a 
Brahmin richer than himself and a legal 
practitioner is not valid 865 a 

-Joint family—Gift .of portion of 

family property by fathei—Gift beyond 
authority and so invalid—Son not 
avoiding gift—Still donee cannot sue 
father’s representatives for possession 

8655 

-Joint family—Where one member 

enters into partnership with strangers, 
there is no presumption that he does 
so in representative character so as to 
make other members liable as partners 
— If they are sought to he made .liable, 
it can be done by evidence of consensus 
or by evidence to prove agency through 
which contract of partnership was 
brought into existence 536a 

* -Joint family—Manager for secur¬ 

ing economical management of family 
property taking up management of 
neighbouring property and creating 
charge on family property to secure 
honest management—Manager does not 
exceed his powers nor does ho burden 
family property without legal necessity 

4795 

-Joint family — Relinquishing equity 

of redemption 3655 

--Joint family—Sale of joint family 

property—All major members joining— 
Circumstances raising presumption of 
existence of valid necessity.not existing 
— Court cannot hold that there was 
legal necessity—Burden of proving want 
of legal, necessity is not thrown on 
minor membors challenging sale 205 

-Joint family —Trade—Manager by 

reason of having minor son is nob bound 
to continue partnership with a stranger 

199a 

* -Joint family—Trade—Strangers as 

partners with joint family—Relations 
are governed by Contract Act 199c7 
*-Joint family—Joint family as part¬ 

ner— Managing member dying—Partner¬ 
ship is not dissolved 148/, 

-Joint family—A joint family can 

become a partner in partnership business 

148c 

-Joint family—Whole joint family 

property is liable for ancestral family 
business —But minor member is not per- 
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sonally liable nor his self-acquired pro* 

perty 148/ 

^ Maintenance—Father-in-law gift¬ 
ing portion of his self-acquired property 
to one of his sons—Widow-daughter-in- 
law is entitled to maintenance out of 
such property 751 

-Partition—Father is competent in 

his lifetime to effect separation in family 
—Deed of partition giving separate 
shares to sons has effect of partition— 
Separation by metes and bounds is not 
necessary 163 d 

-Partition—Immoral debts of father 

do not create charge on family property 
—Individual property of sons acquired 
hv partition is not liable to attachment 
in execution of money decree against 

father 7755 

-Partition—Intent to defeat creditor 

— Liability of sons for father’s debts is 
not affected 726a 

-Partition — Decree against father 

after partition cannot be executed against 

sons 726 d 

^-Partition—Rule that unequivocal 

intention creates severance of status is 
inapplicable to minors 726c- 

-Partition—One member separating 

—It is for those who assert jointness to* 
prove that they continued joint or 
reunited —X separating from father and 
minor brother—Minor brother’s share^ 
though ascertained, yet not actually 
separated — Father managing minor’s 
share also—Minor’s mother already dead 
hut minor having stepmothei—Separa¬ 
tion in minor’s interest— After X’s sepa¬ 
ration, fathei 1 and minor held to have 
not continued to be joint 513a 

-Partition — One member separat¬ 
ing from the rest—Continuance of 
jointness between remaining members is 
not same as their reunion 5135 

-Partition—Declaration of inten¬ 
tion by notice does not effect separation 
when parties agree to withdraw it 170c 

-Partition—Reunion— Agreement to 

reunite must be proved—Such agree¬ 
ment can be inferred from conduct 148d 

-Partition—One member separating 

—No presumption about others remain¬ 
ing united—But their union can be 
inferred from conduct 148<j 

-Religious Endowment—Idol—Per¬ 
son not manager though in charge of 
deity cannot represent idol— Civil P.C. 
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contains no rule for su:it3 on behalf of 

idols 8S7 

--Reversioner—Suit by reversioners if 

collusive do9S not bind reversioner suc¬ 
ceeding to estate 859'" 

-‘Reversioner—Consent to alienation 

by attestation can be given only by pre¬ 
sumptive reversioner 223 d 

-Reversioner— Reversioner relinqui¬ 
shing his rights for consideration cannot 

resile 198c 

-Stridhan— Daughter’s daughter is 

preferred to daughter’s son 71 

-Stridhan—Immovable property can 

be sulka stridhan 25a 

-Stridhan—-Question whether pro¬ 
perty i3 sulka is not question of law pure 
and simple 256 

-Stridhan—Sulka—Fact of gift being 

made in contemplation of marriage does 
nob give rise to inference that it was 
price for marriage—Distinct allegation 
-and cogent evidence that gift was prom¬ 
pted by desire to benefit ‘parents in- 
-duced thereby to give girl in marriage 
ii necessary to prove character of pro¬ 
perty—Every ante-nuptial settlement is 

not sulka 25c 

-Stridhan — Sulka — Inheritonce— 

Children are excluded by parents and 
maternal relations 25 d 

-Succession—Counting of degree is 

from common ancestor according to 

Allahabad view 739 d 

Widow — Compromise — Where 
widow agrees by way of compromise 
that her husband died joint and that 
she is onfcitled only to maintcnanco, sho 
cannot be said bo represent estate and 
compromise by her doo3 not bind ’rever- 
•aioners 963/; 

-Widow—Compromise by pardana- 

shin widow not with full appreciation 
oi circumstances and not after taking 
legal advice does nob bind reversioner 

963c 

Widow No adverse possession 
. against reversioners during lifetime of 
widow 739c 

Widow Widow’s purchasing pro¬ 
perty doo9 not raise presumption that 
money has come from savings of hus¬ 
band’s property 449/; 

’Widow Original owner ceasing to 
no in possession r —Widow and rever- 

sioneis. not taking steps to recover 

possession—Reversioners will be barred 

by limitation 419 (2)a 
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^-Widow—Reversioners consenting 

after widow’s death to oral gift by 
widow in favour of stranger—Even as¬ 
suming reversioners are estopped from 
claiming possession, full proprietary 
title does not vest in donee 300a 

-Widow—A recital in a deed of re¬ 
cent date executed by a Hindu widow is 
no evidence of the fact recited 223c 

Will—Bequest made not succes¬ 
sive but alternate to that in favour of an 
unborn person is not void 1026 

-‘Will — Property bequeathed to 

widows and subsequently to R — R to be 
owner after testator’s death—After R t 
R's son to bo owner—Bub in case R died 
without son, D was to get—Widows did 
not get Hindu widows’ estate bub only 
life-interest— -R's son did nob get vested 
interest in R's lifetime but was to 
succeed only after R’s death—Bequests 
in favour of R's unborn son and D were 
nob successive but alternative 102a 

I 

Income-tax (11 of 1922) 

^ -S. 1 — Assessee can use all legal 

devices to avoid tax 919*7 

S 10 (2) (9)— Government supply¬ 
ing raw material to a company on pay¬ 
ment at a fixed rate and an additional 
sum ii profits of company exceed certain 
percentage—Additional sum paid is not 
assessable 118a 

-S. 10 (2) (7)—Obsolete machine sold 

after it broke down—-S. 10 (2) (7) still 
applies 70 

-S. 13—Assessee is entitled to de¬ 
duct from his estimated income actual, 
losses suffered, in particular year and 
amount of irrecoverable debts that should 
have been discovered in particular year 

8196 

S 22 (3)—Letter with statement 


'i' — 




of income in Hindi—Request by letter 
to Income-tax Officer bo till in income- 
tax form—Letter of request with in¬ 
come statement is sufficient return 919a 

*-S. 22 (3)—Revised return made 

before assessment is returned in due time 
—Offence committed with return under 
Cl. (2) need nob bo condoned even if 
revised return is true 919u 

-S. 24—Purchase of shares—Price 

exceeding face value paid—Excess i3 no 

loss 919flf 
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- S. 34 —Taxes on escaped income 

cannot be recovered for more than one 

year 919/ 

- S. 52 —Offence under S. 52 is com¬ 
mitted on day return made under S. 22, 

is verified by party 9196 

- S. 52—Verification of untrue state¬ 
ment is essence of offence 9l9/t 

^ - S. 66—S. 66 requires High Court 

to decide questions of law that arise in 
the case i. e., High Court is entitled to 
resettle issues” as it were and to decide 
those issues 819 a 

Interest 

-Cause of action held not accruing 

on default of payment of interest as there 
was no clear provision to that effect 

908a 

-Twelve annas per cent per mensem 

at six monthly rests is not unreasonable 
or unconsionable 59c 

Intrepretation of Statutes 

-Same moaning should be given to 

same word in different parts of enact¬ 
ment (FB) 977 d 

-Proper course is to examine language 

and find out natural meaning—Judge 
should not go outside the letter of en¬ 
actment according to its true construc¬ 
tion 850c 

-Repealing Acts— Particular inter¬ 
pretation attached to certain words, 
same interpretation should be attached 
to subsequent repealing Acts 845 (2)6 

-Construction — Where there are 

two possible constructions it is the duty 
of the Court to use the common-sense 
construction 750(1)6 

-Retrospective effect—Suit institu¬ 
ted before but decided after Agra Ten¬ 
ancy Act (3 of 1926) —Appeal is governed 
by old Agra Tenancy Act 745a 

*-Language, interpreted by deci¬ 

sions, reproduced in new Act—Judicial 
interpretation should be assumed to 
have been accepted 

-Words unambiguous — 


found in Act should not 
context 

-Section—Any section 


(FB) 625c 

- Words not 
be read into 

(FB) 625 d 

in any Act 
must be interpreted in the light of the 
rest of the Act 42Id 

-Penalty—It is seldom that an Act 

can be construed to declare something 
unlawful unless that Act provide a 
penalty for breach of the provision 

3946 




Interpretation of Statute* 

-Excise Act should be strictly con¬ 
strued 210a 

-Express words— Words especially 

important must be given appropriate- 

meaning ^ 174a 

— Marginal notes, in Agra Pre-emp¬ 
tion Act, inserted under legislature’s 
authority can be referred to while ex* 
posing meaning of sections (FB) 536' 

-Two distinct words in same sectio 

do not mean same thing (FB) 33. 

J 

Jurisdiction 

-Civil Courts—Jurisdiction of civit 

Court arises where a person derives 
benefit by fraud or collusion 845(1)6 

-Civil and revenue Courts—Liabi¬ 
lity of land to be assessed separately o*’ 
jointly; so also questions regarding, 
validity of engagement with Govern¬ 
ment and assessment and distribution of 
revenue do not come within jurisdiction 

of civil Court 798 

-Bar of—Municipal Board-Act of, 

can be questioned by a civil Court if 
power not given by law is assumed 

756(2)a 

-Civil and revenue Courts—Question 

of tort included —Suit can be tried by 
civil Court 669 d 

-Civil or revenue Court—Where a 

plaint as originally drafted would, 
clearly lie in the civil Court and subse¬ 
quently evidence showed that in regard 
to part of property for which suit is 
brought a suit might have laid in the 
revenue Court, civil Court has jurisdic¬ 
tion to grant relief for possession 6166 




— Objection to—Tenant suing pro¬ 
prietor in civil Court for determining 
boundary of his holding—Objection as 
to jurisdiction not raised in both Courts 
—High Court can allow it to he raised 
for first time 442a 

-Civil Court is barred by decision of 

revenue Court that a person is agricul¬ 
tural tenant—But when revenue Court’s- 
decree is void by fraud, civil Court can 
re-agitate the question whether he was 
grove-holder or agricultural tenant 

232a 

-Civil Court is proper Court to de¬ 
clare a decree to be void by fraud— 
Finding of revenue Court is not binding 

on civil Court 232h 
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Khaekar Tenure 

- See , Land Tenure 

L 

Land Acquisition Act (1 of 1894) 

# -Ss. 18, 19, and 20—Making of re¬ 

ference i3 act within jurisdiction of 
Collector—“ Court ” cannot go behind 
reference to see whether Collector acted 
rightly or wrongly 162a 

-S. 18 (2) (B) —(Per Mulcerji , /.), 

Limitation runs from the date of filing 
of award—Date of award is the date of 
filing award. ( Niamatallah , /., contra) 

769 b 

-S. 21 —Division of compensation 

between landlord and the occupancy 
tenant is 10 to G annas in a rupee— 
only landlord and not tenant objecting 
—Landlord is entitled to only propor¬ 
tionate share in increase 525 b 

-S. 23, Sub-S.(l) —Market value of 

land determines compensation 525a 

Landlord and Tenant 

-Rent may be assessed on portion of 

grove consisting of compact plots when 
that portion loses character of grove 

69S(1) 

-Abadi— Abandonment of site or 

house is sufficient for its reverting to 
zamindar and it is unnecessary to prove 
that tenant has given up all connexion 

with village 439a 

* Abadi—Planting of trees by resi¬ 

dents in vacant land near their houses 
is not by itself evidence of their exclu¬ 
sive possession of that land 4286 

Custom whereby agricultural ten¬ 
ants occupy abadi sites is so well known 
that it will be presumed to exist in ab¬ 
sence of proof to contrary 432d 

Zamindars can get rid of grave 
made in abadi without their knowledge 
as soon as they come to know of it 

^ ^ 386a 

' In U. P. zamindar is owner of trees 
in tenant’s land but subject to contrary 

custom 3356 

" Merger Tenant purchasing share 
in zamindari He does not become 
khudkast holder but remains only ten¬ 
ant , ' 258 

"~Abadi Tenant not authorized to 
sell house—Co3harer not authorized to 
build without other’s consent cannot 

* Uy rr . . 241 

Tenant giving up nothing as con¬ 
sideration for permission to plant trees 
Zamindar is entitled to trees. 146 


Landlord and Tenant 

-Abadi—Tenant cannot use sahan 

for building purposes 125a 

-Acquiescence—There can be no ac¬ 
quiescence where a kachcha house is 
put up in a short time costing little to 
put up or to pull down 1256 

-Abadi—Tenant occupying land in 

abadi is mere licensee—License to use 
open land is different from license to 
build—Tenant allowed to use land for 
tying cattle cannot use it for building 
purposes 7 6b 

-Landlord failing to put tenant in 

possession of part of property—Recovery 
of arrears of proportionate rent can be- 

made 52a 

Land Tenure 

-Khaekar tenure—History of Khai- 

kari-tenure, its origin, and its incidents 
and rights traced 223a 

- Permanent tenure— Succession to 

heritable permanent tenure is accord¬ 
ing to personal lav; — Allegation of spe¬ 
cial custom excluding collaterals from 
inheritance must be proved 223 b 

& -Khaekar tenure — Reversioners 

though not joint in cultivation with ten¬ 
ant or limited owner can succeed 223/ 
Lease 

-Perpetual lease by person beyond 

his powers does not entitle lessee to 
possession. (Obiter) 387 c 

Legal Practitioner 

-Admission — Admission of party’s 

pleader* whether of law or fact binds 
that party and cannot be re-opened in 

appeal 446a 

-Counsel of a company asking wit¬ 
ness whether that company was not 
biggest in that town—Counsel on oppo¬ 
site side remarking that it was also the 
most dishonest—Remark being defama¬ 
tory and uncalled for, counsel cannot 
plead privilege 214e 

Legal Practitioners Act (18 of 1879) 

## - g. 13- Refusal to take up case 

merely with intention of not appearing 
against professional brother is profes¬ 
sional misconduct—General rule for ac¬ 
cepting cases enunciated 367 

^ - S. 14 -Formalities under S. 14 

not observed—Reference is not valid 

(FB) 655 

Letters Patent (Allahabad) 

-Cl. 10 —Suit for damages for mali¬ 
cious prosecution—Whether there was 
reasonable and probable cause is ques¬ 
tion of fact—If lower Courts after judi- 
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Letters Patent 

oially considering evidence find against 
plaint ill, High Court cannot disturb 
finding nor can it certify case for Let¬ 
ters Patent appeal 429 

Limitation Act (9 of 1908) 

“Equity There is no question of 
equity in cases governed by the Limi¬ 
tation Act 677c 

“ "S. 1—Defence—There can be no 
limitation against a plea in defence 

77a 

S. 3 Scope—Appellate Court is 
viot bound to take notice suo motu of the 
4act that application made at trial Court, 
was barred by limitation 485c 

# S. 4—Period of limitation expir¬ 

ing in vacation —On Court’s reopening 
<3ay application filed in wrong Court — 
Applicant is not entitle 1 to take a 1 van¬ 
tage of both S. 4 and L4 and to tack on 
vacation to period spent in prosecuting 
application in wrong Court 67 lh 

S. 5—Reasonable diligence is the 
test 351 

-s. 5—Civil P. C., O. 9, R. 4—Time 

to iile application under R. 4 cannot be 
extended under S. 5 127 

S. 5—Court must give reasons for 
rejecting appeal 101a 

-S. 5—Delay condoned ex parte — 

The question of condoning can be re¬ 
considered at the hearing 31a 

S. 5—Discretion exercised by lower 
Court—High Court cannot interfere in 
f;he discretion 31b 

- S. 7—Joint decree for possession 

and demolishing construction, in favour 
of a major and minor—Interests distinct 
and separate—Execution application by . 
minor within three years of majority is 

not barred 267(1) 

^-3. 7—Wife of a Mahomedan pro- 

deceasing her husband —Suit by sons 
for share of her dower debt—S. 7 does 
not apply . 142b 

-S. 8—Where plaintiff is minor 

when cause of action arises time does 
not run against him until minority is 

over, 963 a 

* -S. 14—Period ot limitation expir¬ 

ing in vacation—On Court’s reopening 
day application filed in wrong Court — 
Applicant is not entitled to take advan¬ 
tage of both, S. 4 and 14 and to tack on 
vacation to period spent in prosecuting 
application in wrong Court 677b 

S. 14 S. 14 does not apply to pro¬ 
ceedings in totally different suit 101b 
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Limitation Act 

" S. 14 (2) Time spent in prosecut¬ 
ing application for execution cannot be 
excluded while counting limitation for 
application for preparation of final 
decree 677 d 

S. 18 — Where plaintiff alleges 
fraud, initial burden of proving date on 
which he acquired knowledge for first 
time is on plaintiff, but where, although 
plaintiff definitely alleges date of his 
acquiring knowledge, defendants plead¬ 
ings are evasive and do not raise specific 
issue as regards such elate, burden of 
proving date is not on plaintiff 721(2)a 

"'**-s. 18 Active concealment with 

intention to deceive is fraud within 

8. 13 213 

S. 19—Receipt can servo as proof 
of acknowledgment, though inadmissible 
as bond for want of proper stamp 98Oa 
3. 19 Clear and unconditional 
acknowledgment can itself be a founda¬ 
tion of action 980 b 

-3. 19—Person in one case in sectle : 

meat Court maintaining all along that 
he was full tenant and denying'any- 
body’s right to redeem him—But judg¬ 
ment stating that lie admitted that he 
did not get mutation of names effected 
because ho held possession as mortgagee 
—Exact statement not before Court — 
Statement did not amount 'to acknow¬ 
ledgment 332 

S. 19—Acknowledgment contain¬ 
ing admission of right to redeem— 
Mortgage held to be executed within 
period of redemption before acknow¬ 
ledgment 209b 

S. 20 One co-mortgagor, making 
payment of interest, keeps mortgage 
a live 380<x 

; — S. 21 (2) —One co-mortgagor, mak¬ 
ing payment of interest, keeps mortgage 
alive 380a 

--S. 23—Under S. 228 (b), U. P. Muni¬ 
cipalities Act 19IG, it is duty of Board 
to allow owner to connect his house 
with the main pipe — Disconnexion 
amounts to continuous breach giving 
rise to continuous cause of action 870 

-S. 26—Right of easement estab¬ 
lished—Failure to exercise it for two 
years prior to suit does not extinguish it 

497 

-Art. 11-A—Art. 11 -A does not 

apply if plaintiff is claiming on his ori¬ 
ginal title , 610a 
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Limitation Act 

^ -Art. 12—In execution sale, pro¬ 

perty not mortgaged wrongly included 
—Judgment-debtor ignorant of it—Suit 
to recover possession of property thus 
sold in excess—Purchaser is n jt entitled 
to recover money for the property—Suit 
is not haired either by 0. 2L, R. 92 or 
**by Art. 12 673 

- Art. 44 —Art. 41 applies whether 

transfer is by ordinary or certificated 

.guardian 879a 

- Art. 44—Art. 144 and nob Art. 44 

applies in case of transfer of minor’s 
property by unauthorized person 879; 

-Art. 48—No allegation of criminal 

■charge—Application of Limitation Act, 
Art. 48 cannot raise presumption of cri- 
Tuinal charge—Arts. 35 and 43-A, Pro¬ 
vincial Small Cause Courts Act were 
held not applicable 208 

-Art. 61—Where subsequent mort¬ 
gagee pays off amount of prior mortgage, 

Art. 61 applies 9 43cZ 

-Art. 61—Sale effected in execution 

of mortgagee—Dappsit by purchaser of 
equity of redemption under O. 2L. 11.89 
Right of redemption does not come to 
-an end—Suit to recover the amount 
from mortgagor is not covered by Limi¬ 
tation Act, Art. 61 309a 

;-Art. 74 — Waiver—Acceptance of 

instalment after default amounts to 
waiver 8815 

~ Art. 75—Where benefit of provi¬ 
sion as to recovery of the whole amount 
is waived, cause of action accrues on 
■each default 812 

Arls. 115 and 118—Yendoo un¬ 
dertaking to pay prior mortgage bu« 
sale deed not stating that vendee was 
to pay at sorao future time or when he 
plaase.l but stating that vendee was 
responsible for futuro interest and was 
to pay before property endangered — 
Yen lee shall be deemed to have broken 
the contract when ho undertook to pay 
or within short but reasonable time : 

< Obiter ) 121 b 

~ Art. 116 Time run 3 from date of 
bleach of contract—Whore no date is 
fixed it runs from date of deed itself 

4 . ‘ 775c 

--Art. 116—T. P. Act, S. 55 ( 2 ) 

Covenant of indemnity—Pro-emptor s 
vendee can take benefit—Case is gov¬ 
erned by Limitation Act, Art. 116 293a 

Art. 116 Contract’—The word 


Limitation Act 

contract" in Art. 116, includos an im¬ 
plied contract also 2935 

- Art. 116 —Money payable on de¬ 
mand—Right to personal decree against- 
mortgagor is barred after six years 139c 

--Art. 120-Suit by sons for setting 

aside sale deed executed by their father 
—Yendee never in possession of pro¬ 
perty—Suit is governed by Limitation 

Act, Art. L 20 7 50(2} 

^-Art. 120 —Suit for declaration of 

title by owner, against whom adverse 
entry is made in khewat more than six 
years ago, is not necessarily barred be¬ 
cause any fresh invasion of owner’s right 
may give a new cause of action 529a 
- Art. 120—Scope—Article 120 ap¬ 
plies to all declaratory suits 5295 

^-Art. 127—Suit by minor 302 b 

- Art. 132 —Suit for enforcing hypo¬ 
thecation lien—Art. 132 applies 121a 

*-Art. 142 —Art. 142 is restricted 

to cases in which relief sought is based 

on possessory title 753c 

- Art. 144—Art. 144 and not Art. 44 

applies in case of transfer of minor’s 
property by unauthorized person 879c 
'**-Art. 144—Art. 141 applies to suit 

for possession of immovable property on 

basis of title 753 b 

^- Art. 148—Redemption decree in 

favour of all mortgagors—Only some 
paying entire mortgxge money—Dying 
mortgagors recorded in revenue papers 
proprietors as to portion and mortgagees 
as to rest—Others suing them within 
60 years from original mortgage for re¬ 
covery no payment of their share? — 
Suit is not harred by limitation—Mort¬ 
gagors who paid on behalf of others be¬ 
came mortgagees while others remained 
as mortgagors 100 

- Art. 171 — Case of assignee of pre¬ 
liminary decree comes within Civil P. 
C., O. 22 R. 10 and not Rr. 3, 4 and 8 — 
It is not governed by Limitation Act, 

Arts. 171 and 176 444 

Art. 173—Scope—Under Art. 173,. 
90 days time i3 allowed to the petition¬ 
ers for review from the date of their 
knowledge but the contention that 
where the knowledge is after that period, 
there is no period prescribed by the 
Limitation Act, or Art. 181, Sch. 2, 
Lim. Act at most applies is wrong 545a 
-Art. 173—Application for review 

of order is barred if not filed within 90 

days of that order 4855 
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Limitation Act 

- Art. 174 —Payment out of Court— 

Application for recording subsequent 
payment made six months after previous 
payment attaching receipt for previous 
payment and endorsement by decree- 
holder’s pleader about acceptance of 
subsequent payment is not application 
for recording and certifying previous 
payment and is barred 674 

- Art. 176 - Case of assignee of pre¬ 
liminary decree comes within Civil P. C., 
O. 22, R. 10 and not Rr. 3, 4 and 8 - It 
is not governed by Limitation Act, Arts. 

171 and 176 444 

- Art. 181 —Application for prepara¬ 
tion of final decree is governed by 

Art. 181 677 a 

■- Art. 181 — Application for execu¬ 

tion— Giving of time to judgment-debt¬ 
or without record in the proceedings— 
Art. 182 and not Art. 181 applies 606 
-Art. 182" Application lor execu¬ 
tion—Giving of time to judgment-debt¬ 
or without record in the proceedings— 
Art. 182 and not Art. 181 applies 606 
-Art. 182— Sending decree to an¬ 
other Court for exeoution is not itself 
execution of it 3906 

^-Art. 182 —Period will run from 

amendment of decree only if original 
decree was incapable of execution 253 
## -Art. 182 (5) — Application in 

accordance with law to proper Court is 
sufficient —Bona fide intention to exe¬ 
cute need not be shown (FB) 625 a 
- Art. 182 (6) Major judgment-debt¬ 
or described as minor is party to execu¬ 
tion proceedings-Issue of notice to 

him gives fresh starting point 7956 
- Art. 182, (7), Expln. 1 — Applica¬ 
tion for execution against some judg¬ 
ment-debtors keeps decree alive against 
all — Joint liability is not affected 
though decree differentiates between 
the judgment-debtors as regards mode 
of execution 795a 

Local Inspection 

- See Civil P. C., 0. 18, R, 18 

M 

Mahomedan Law 

- Waqf— Civil Court can entertain 

application for sanction to transfer 
•waqf property—District Judge takes 
place of qazi of day of old 849 

-Pre-emption—Person immediately 

on hearing of sale saying “ I am pre- 
emptor and shall pre-empt ”—This is 

valid first demand 556 


Allahabad 

Mahomedan Law 

-Waqf—Mutawalli de facto—He has^ 

right to collect money of the trust (rent- 

of shops) 518 

— Pre-emption — Intention to pur¬ 
chase must be gathered from the words 
used and the surrounding circumstances 

at the time of demand - 459a 

-Pre-emption—Second demand has to- 

be performed within reasonable time and 
without unreasonable delay from the 
first in presence of witnesses either be¬ 
fore the vendor or the vendee or on the 

premises 459 b 

-Dower—Marriage not consumma¬ 
ted—Still dower is payable on wife’s 
death 369 

-Shia Law—Waqf — Facts insuffi¬ 
cient to prove creation of waqf 329a 

- Shia Law —Waqf—Writing is not 

necessary—Dedication can be - inferred 
from long user 3296 

# Dower—Widow’s right of reten¬ 
tion may be sold 326a 

-Widow selling husband’s property 

of which she was in possession for Rs. 
700—Her dower debt was only Rs. 51 — 
No mention of dower amount in sale- 
deed—She intended to transfer not 
merely right of retention but property 
itself and heir’s right to recover accrued 
since date of sale 3266 

-Gift of undivided share by one co¬ 
sharer to another is not invalid 312 
-Marriage— Kharch-i-pandan is per¬ 
sonal allowance 281<? 

-Waqf—T. P. Act, S. 53 does not 

infringe rule of substantive Mahomedan 
Law—Waqf executed as device to de¬ 
feat creditors is therefore invalid 277 
-Mahomedan usufructuary mort¬ 
gagee dying—Mortgage debt paid to 
one of his his heirs without concurrence 
of others—Such payment is not valid 

discharge 250a 

# -Guardianship — Brother is not 

legal guardian—If he, without being 
authorized by legal guardian assumes 
management of minor’s property, ho 
cannot impose obligations on minor ex¬ 
cept such as afford protection to his 

estate 250 b 

# -Debt secured by usufructuary 

mortgage—Property in possession of 
minor and his de facto guardian—Minor 
not competent to assent — Guardian 
cannot release property 250a 

-Waqf—Non-appointment of trustee 

from public does not invalidate 180£» 
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Mahomedan Law 

-Waqf—Permanent dedication ex¬ 
plained 180c 

* -Waqf—(Per Sen, J.) —Mere use of 

word “ waqf ” does not indicate ulti¬ 
mate dedication to poor—( Niamatul - 
lah , contra) 180d 

* -Waqf-(Per Sen , J.)—Intention 

to benefit the family exclusively—Pub¬ 
lic having no right to control—Ultimate 
benefit to poor cannot be implied— 

( Niamatullah , J., contra) 180c 

-Waqf—Validity — (Per Niamatul¬ 
lah, J.) —If the deed of waqf is other¬ 
wise valid, the intention to defeat the 
creditors of his heirs cannot affect the 
validity 180/ 

-Pre-emption — Preliminary de¬ 
mands as to all items—Pre-emptor can 
sue for some of them only 158 

-Dower—To support a claim for 

dower very satisfactory evidence is ab¬ 
solutely essential 142<x 

-Marriage —In the case of Shias the 

age of puberty begins with menstrua¬ 
tion and the presumption is that mens¬ 
truation takes place between the age of 
nine and ten years 18 b 

-Marriage — Girl adult — Father’s 

consent to marriage is not substitute 
for girl’s consent 18c 

Malicious Prosecution 

Plaintiff should not be required to 
prove that he was innocent of charge 
upon which lie was tried 878 

No positive proof of innocence is 
necessary—Case not of surmise but of 
actual seeing by complainant—Acquit¬ 
tal raises presumption of reasonable and 
probable cause 265 

Minor 

Mortgage in favour of minor can be 
enforced by him 604a 

Mortgage 

See Civil P. C., 0. 34 

Suit for redeeming usufructuary 
mortgage— Plaintiff alleging mortgage 
to be under two deeds—Admission of 
defendant that property is held by him 
as mortgagee under 12 mortgages— 
Court can allow plaintiff to succeed on 
defendants admisssion 305a 

'Redemption—Admission by defen¬ 
dant that lie is mortgagee in possession 
is acknowledgment that he is liable to 
be redeemed • 242 

Mortgage of non-transferable te¬ 
nure is valid as between mortgagor and 
mortgagee 223c 


Mortgagor and Mortgagee 

-Usufructuary mortgagor perpetually 

leasing mortgaged property and then 
selling his rights in it to mortgagee him¬ 
self — Mortgagee purchases subject tc 
perpetual lessee’s right to redeem 616a 
-(Per Boys, J.) —Mortgago with con¬ 
dition as to foreclosure—Suit by mort¬ 
gagee—Trial Court striking out condi¬ 
tion as to foreclosure and holding that 
thereupon whole mortgage was destroy¬ 
ed—Appellate Court holding that in 
spite of striking out that condition mort¬ 
gage subsisted and remanding suit—■ 
Effect of remand order is to reduce mort¬ 
gage to simple mortgage (Ashworth, J. t 
contra) 421a 

Motor Vehicles Act (8 of 1914) 

-U. P. Rules R. 32—Words “ if any 

person is injured ” in R. 32 govern 
whole clause 750(l)a 

Multifariousness 

- See Civil P. C., S. 99 

Municipal Board 

-Rules — The Muradabad rules of 

1877 were duly cancelled with the ne¬ 
cessary sanction on 27th May 1927 2016 
Mussalman Waqf Validating Act (6 

of 1913) 

-Act does not contemplate concur¬ 
rent gift to charity—If ultimate gift is 
for charity, paltriness of the income set 
apart for such purpose is immaterial 

180a 

- S. 3—“ Property ” does not mean 

mere title (Muherji and Niamatullah, 

J J. contra) ' * * (FB) 465c 

N 

Negotiable Instruments Act (26 of 

18 S1), 

- S. 4 —Person executing promissory 

note cannot be held in law to have posi¬ 
tion of surety 6646 

-S. 98 (e)— If acceptor is one of 

drawers, both drawers would be liable 
though no notice of dishonour is given— 

(Obiter) 254a 

Northern India Canals and Drain¬ 
age Act (8 of 1873), 

- Ss. 20 and 21 —Water-course 30 

years old—Presumption of agreement or 
action under the Act arises 271 

O 

Oaths Act (10 of 1873), 

- Ss. 9 and 11 — Statement on oath 

by witnesses is conclusive and binding 
on party offering to be bound by it 

759 (l)a 
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Oaths Act 

'S. 9 —Offer to decide case in accor¬ 
dance with particular witness’s deposi¬ 
tion is binding 759 (1)6 

Ss. 9 and 11 - Evidence is binding 

-against parties offering to bind 

759 (l)o 

O ccupancy holding 

-Proprietor mortgaging sir plots— 

Proprietary rights purchased by stranger 
—Purchaser treating mortgagor as ex¬ 
proprietary tenant—Mortgagee cannot 

• resist mortgagor’s tenancy rights 2316 

P 

Pardanashin lady 

-Agreement for reference and its 

legal consequences nob fully explained — 
Award though registered is nob binding 
- on her 824 

—Forfeiture clause in a deed illegal— 
Executant pardanashin lady made to 
sell her property on the strength of the 
clause—Clause must he enforced 2816 

Partition Act (4 of 1893), 

-Act must bo strictly construed 

443a 

-S. 2 —Bequest that sale should be 

held and that highest bidder among co- 
sharers may be given property is not 
.request under 4436 

- S? 4—Conditions to bo fulfilled for 

. application of S. 4 414a 

— — S. 4—One member selling his inter¬ 
est and bis portion separated—S. 4 will 
apply to the rest of house 4146 

-S. 4—Undivided family is used nob 

• In technical sense—lb means same thing 

• as “undivided family’ in Transfer of 

Property Act, S. 44 (2) 414c 

Partnership 

-No suit for recovery of money lies 

■ until amount is known 238c 
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-Two of the partners executing pro- 

note to third agreeing to pay certain 
sum to him on taking partnership ac¬ 
counts—Pronoba will not bind other 

partners 542 

Part Performance 

^-Equitable doctrine of part per¬ 

formance cannot override provisions of 
’ S. 107 or of Registration Act, S. 17 8316 
Payment under protest 

- See Contract Act, S. 70 

Penal Code (45 of I860), 

S. 43— Illegal’ —Scope and mean- 
- ing explained 9356 

- S. 53—(Per Muherji , J.) 


-.mum punishment should be awarded 
-only in extreme cases—Ability of accused 


Penal Code 

to pay fine easily—Maximum fine should 
nob be awarded if offence is not serious 

919^ 

S. 53—Sentence — The words 
that offender convicted under S. 420 
shall be punished with imprisonment 
and shall also be liable to fine,” mean 
that some sentence of imprisonment 
must be given and the Court has a dis¬ 
cretion to acid oi refrain from adding a 
fine 260 (1) 

-S. S5 — Charge of obstructing peon 

of municipality is very slight 940rZ 
-S. S6-A ccused hitting deceased be¬ 
ing attacked by him, acts in self-defence 

897 

-Ss. 99 and 103—Decoits ‘ about to 

break into house—Accused firing at 
them which caused death of one—Fir¬ 
ing was in right of private defence 

299 

-S. 177 - Ver ideation of untrue 

statement is essence of offenco 919/i 

-S. 193 —Statement designedly false 

—Accused is liable irrespective of fact 
whether statement has material bearing 
or not upon matter under enquiry 936a 
-S. 193 — Perjury committed in ad¬ 
ministrative enquiry—No appeal lies 
against order for prosecution 9366 

-S. 193—Instead of baking down the 

evidence patwavi was directed bo file 
statement according to his papers—On 
false statement pabwari is liable under 
S. 193 and not under Penal Code, S. 218 

374a 

-S. 193 •— Revision Court cannot 

direct further inquiry into an offenco 
under S. 193, I. P. C., whare the sanc¬ 
tion of the Court in which that offenco 
was committed was wanting 374^ 

S V J 

• 218—Instead of baking down 
the evidence pabwari was directed to 
file statement according to his papers— 
On false statement pabwari is liable 
under S. 193 and nob under S. 2L8 37 4 a 

-S. 221—D ubios of chowkidar ought 

not to ho confounded with bhoso of pub¬ 
lic servant—Obligation of chowkidar to 
detain nob established —Chowkidar can¬ 
not be penalized under S. 22L 935c 

-S. 302—Persons lying in wait for 

deceased with intention of boating— 
Previous enmity—Beating causing death 
—Persons held guilty of murder 

c 7 07 f 2) 

-S. 302—Person using lathi with 

fatal result in expectod fight—Know- 
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Penal Code 

ledge that the result would follow may 
be presumed 160a 

-Ss. 304, 149 and 323—Eight per¬ 
sons, none of whom carried lathies, be¬ 
ating another to death by breaking his 
ribs—It is for prosecution to prove that 
common intention was to break ribs or 
that breaking ribs was such act as they 
knew to be likely to be committed, if 
all are to be convicted under S. 304/149 

575 

-S. 304—Dispute between accused 

and another—Deceased, friend and 
partisan of other party, intervening—■ 
Accused, thinking him to have come to 
help his opponent, giving him only one 
blow with his kasi—Blow causing death 
—Offence was punishable under S. 304 

535 

-S. 366—Girl kidnapped under 16— 

Accused believing her bo he over 16— 
Accused cannot be protected 82a 

S. 366—Illicit intercourse does not 
cease to bo so merely because it is re¬ 
peated 82 b 

5. 366 —Consent of minor does nob 
prevent commission of offmees under 

S. 366-A ' 70S (2) 

—S. 366-A —When after inducement 
offender offers girl to several persons, 
fresh offence is not committed at every 
fresh offer of sale 585a 

-S. 403 — Trying to dispose of an¬ 
other’s missing bullock amounts to of¬ 
fence under S. 403 9176 

S. 411—Missing bullock found in 
possession of accused is not “stolen 
property” and accused cannot bo con¬ 
victed under S. 411 917a 

420—Sentence—The words 
that offender convicted under S. 420 
shall bo punished with imprisonment 
and shall also bo liable to fine”—This 
means that some sentence of imprison¬ 
ment must be given and the Court has 
a discretion to add or refrain from ad¬ 
ding a fine 260(1) 

7 Ss. 463 and 464—False certificate 
is not forgery 3S6a 

Ss. 463 and 464—Entry of excess 
payment in muster roll is not forged 
document 3 96b 

,, 463 and 464—Scope—The 

making of a part of a document” must 
ho the making of a part of a false docu¬ 
ment and in the making of a part of a 
document not only tho intention or pur¬ 
pose must be proved but the fact that 


Penal Cede 

the document was false must also Im¬ 
proved 39 6r, 

- S. 4 gg —(Per Mulcerji , J.) — To 

prove that certain words were defama¬ 
tory, Court must be put in possession of 
actual words used and context in which 
they were used—Court cannot accept 
mere impression of witnesses (Kina, J. 
contra) la 

-S. 4S9, Excep. 9— A European 

lady living with S as wife and subse¬ 
quently marrying him—She making at¬ 
tempts to murder her husband-Her 
father-in-law making statements that 
she was insane and likely to cause dan¬ 
ger to her husband and that she was 
’man-mad” — Father-in-law was protec¬ 
ted by Excep. 9, so far as first state¬ 
ment was concerned but nob lor his 
second statement xegarding her immora¬ 
lly 1 c 

- S. 499, Excep . 9 — Person claim¬ 
ing protection under this exception 
must have made imputation in # good, 
faith for protecting interest—Merely 
believing in good faith that imputation , 
is for protection of interest of himself 
or of someone else is not covered by (Be 
exception 

Pensions Act (23 of 1871) 


id 


n 


Ss. 4, 5 and 6— Scope of, exiJaiit&l x 

7 /> r V 

S. 12 Scope The word 
does not include grant of land revenue - 

Pleading 

■--Pre-emptor alleging vendor's want 

of title to part and alternatively offer¬ 
ing to pre-empt whole-Such alternative 

prayer is nob fatal 398/. 

Police Act (5 of 1861) 

^ S. 30 (4) — Prohibition of every 
kind of music is not covered by the word 
“regulate” 201a: 

Police Officer 

- See Evidence Alt, S. 25. 


Practice 

— Precedents Obvious error made in 
dictating tho judgment, it cannot be said 
that such is tho opinion of the High 

°°urt 89fL 

When issue cannot be reopened 
decision thereon must be accepted with¬ 
out inquiry 761(2)a 

Grounds of appeal abandoned in 
first appeal cannot he raised in second 

appeal 761(2)c 
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Practice 

-Appeal should lie to Court to which 

it lay when suit filed in spite of subse¬ 
quent change in law 756(1) 

-Arbitrator—Practice of some Judges 

■ of accepting also the post of an arbitra- 
• tor is strongly deprecated, for Civil Pro¬ 
cedure Code nowhere contemplates such 
procedure 7476 

-New plea — Appeal after retrial on 

remand — Plea of res judicata raised — 
Plea is quite competent 724 

-Subsequent events — Point not 

available before trial Court — Point 
raised in appeal on subsequent events — 
Appellate Court should send the matter 
' to trial Court for amending its order but 
should not decide it itself 699(2) 

-High Court — Appellate Court con¬ 
firming lower Courts preliminary decree 
is not bound to fix period of six months 
for repayment under 0. 34, B. 4, Civil 

P. C. 677(7 

-Jurisdiction — Civil Court holding 

suit non-entertainable by it but enter- 

• tainable by revenue Court cannot dis¬ 
miss suit but must return plaint for pre- 

• sentation to proper Court 669 a 

-Jurisdiction —Court cannot disown 

jurisdiction by assigning to suit charac- 

■ ter which plaintiff did not intend it to 
have 669c 

-Suit for pre-emption brought by 

brother of vendor — It is necessary to 
determine question if two brothers were 
joint or separate at execution of sale 
deed as member of joint family cannot 
institute suit for pre-emption on sale of 
joint family property 658 

-Pleadings — Point not alleged in 

pleadings but argument ’addressed on it 
— Defect in pleadings is not remedied 

6576 

-Jurisdiction—Where it* is deducible 

from plaint that plaintiff’s sole object is 
to obtain declaration to tenancy, his 
- suit is triable by revenue Court, although 
one of the reliefs asked for is such as, if 
that alone were asked, can be enter¬ 
tained by civil Court 613 

*-New Plea—Jurisdiction — Tenant 

suing proprietor in civil Court for deter¬ 
mining boundary of his holding —Objec¬ 
tion as to jurisdiction not raised in both 
Courts High Court can allow it to be 
i raised for first time - 442c 

-Appeal called on — Appellant going 

- to call his pleader who was arguing case 
in another Court —Case should be* stood 


over for a few minutes in order that 
parties may have their case decided on 
merits 399 

-Subsequent events — Suit is to be 

tried as on the date of cause of action— 
Subsequent events can be considered 
only in exceptional cases 341c 

-Evidence — The evidence of a wit¬ 
ness cannot be admitted .until the oppo¬ 
site party had an opportunity of cross- 
examining him 236c 

-Duty of Court — Findings of facts 

should be arrived at before law is ap¬ 
plied 170a 

-Ground of attack not raised in 

lower Court cannot be allowed 148 h 

-Costs—Either party must produce 

all material documents in his possession 
although other party does not apply for 
their production—High Court would de¬ 
prive party of costs for failure to do so 

134a 

-Subsequent events—Question of pro¬ 
prietary title—A matter in issue when 
appeal is filed—Subsequent abandonment 
of the plea by respondent rendering de¬ 
cision on it unnecessary — District 
Judge’s jurisdiction to hear the appeal 
is not barred 676 

Precedent 

-Authority —A case is only authority 

for what it actually decides (FB) 6256 

^-Full Bench case decided by 

three Judges although it may be a deci¬ 
sion of two Judges against the decision 
of a third, is always entitled ho respect 
from a Division Bench presided over by 

two Judges 593a 

# -Stare decisis does not apply when 

point raised is one of procedure and nob 
of substantive law 593# 

# -Interpretation of statute is meant 

to dispel doubts and difficulties regard¬ 
ing a particular statute and to serve as 
guide to subordinate Courts —Subordi¬ 
nate Courts must, therefore, implicitly 
follow High Court’s decisions until over¬ 
ruled 1346 

Pre-emption 

——Pre-emptor can abandon claim as 
proprietor and sue for pre-emption as a 
cosharer 780a 

-Preemptcr is liable to pay consi¬ 
deration not paid by the vendee 7806 

# -Custom of pre-emption having 

once come to end cannot be revived 662 

-Suit for pre-emption brought by 

brother of vendor—It is necessary t Q 
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"Pre-emption 

•^determine question if two brothers were 
joint or separate at execution of sale 
•deed as member of joint family cannot 
‘institute suit for pre-emption on sale of 
joint-family property 658 

-When transfer falls within defini¬ 
tion of mortgage by conditional sale, it 
is pre-emptor’s duty to show that it is 
*out and out sale—In absence of circum¬ 
stances showing that, no pre-emption 
•suit would lie 619 

-Person consenting to transfer is 

estopped from claiming pre emption not 
■only against the vendor and the vendee 
but also against rival pre-emptor 589(1) 
~—Pre-emptor expressing clear inten¬ 
tion not to pre-empt and waiving objec¬ 
tion in unequivocal language to the pro¬ 
perty being sold—Pre-emptor is estop¬ 
ped personally from pre-empting 453 
Purchaser during pendency of pre¬ 
emption suit, if a preferential claimant 
to pre-emptor, can retain property pur- 
•chased by him because pre-emptor need 
not bring suit but may acquire property 
from vendee at private sale 440 

Pre-emptor alleging vendor’s want 
of title to part and alternatively offer¬ 
ing to pre-empt whole Such alternative 
prayer is not fatal 398/; 

Court cannot inquire vendor’s title 

. . 398c 

Active concealment with intention 
to deceive is fraud within S. 18 213 


Principal and Agent 

Agent’s acquiescence—An agent’s 
acquiescence cannot be pleaded when 
the other party knows that ho has no 
authority to acquiesce 386 /j 

“ Contract of agency subsisting— 
Agent s shortcomings in discharge of 
his duties under agreement—Principal 

is liable to pay commission under agree¬ 
ment 0.7 „ 

A • O • CL 

““"Agent entering into understanding 
with third party—Agent must disclose 
such understanding to principal: ( Obiter) 

Provident Funds Act (IS of lsl^j 

? ->• 3(1)—Compulsory deposit made 

m General Provident Fund is not at- 
tachable even after contributor’s retire- 

m0n . 417 

f920) nClal In8olvenc y Act (5 of 

T Sl 4 {Dalai and King, JJ.) — S. 

| j | ^11 , i ^ ^ 1 with not 

only all questions of title and priority 
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Provincial Insolvency Act 

but all questions of whatever nature 
and the decision is a bar under S. 11, 
Civil P. C, (Sen, /.)—Title under trans¬ 
fer beyond two years cannot he enquired 
into A paper transaction can bo gone 
into though fraudulent transfer cannot 
be enquired into (FB) 105 

* S. 42 (1) (a) Where insolvent 
gives no evidence for showing that he 
was not responsible for the circumstan¬ 
ces, no order of discharge can be passed 

_ 858/; 

■ S. 42 (a) — S. 42 (a) does not stand 
in way o! discharge unless fraudulent 
acts on part of insolvent or circumstan¬ 
ces which he could have controlled are 
shown g 43 

Provincial Small Cause Courts Act 
(9 of 1887) 

S - 17 (I). proviso—Applicant not 

depositing amount due hut desirous to 
gjvo security Applicant must seek 
Court’s direction at the timo of appli¬ 
cation Evidence as to security may bo 
taken subsequently 840 

~ 23 Court of Small Causes is to 

decide whether question of title is in- 
vedvrd 8166 

och. 2, <srt. la Suit for refund of 
money under terms of a contract is with¬ 
in Art. 15 02 a 

2, Art. 15 Suit for refund 
against a person refusing to perform his 
part of contract is not barred—Contract 

^° fc S ; 39 626 
Art. 32 Suit for share of price of 

branch cut from joint tree is not barred 
under Art. 35 (2), cutting not constitut¬ 
ing mischief or theft 816a 

~ Sch. 2, Arts. 35 and 43-A — No 

a legation of criminal charge— Applica¬ 
tion of Limitation Act. Art. 48 cannot 
raise presumption of criminal charge — 
Arts. 35»and 43-A were held not appli¬ 
cable 208 

~ Sch. 2, Art. 43 (a) and Art. 35 — 

No allegation of criminal charge — Ap¬ 
plication of Art. 48, Lim. Act, cannot 
laiso presumption of criminal charge — 
Arts. 35 and 43-A were held not appli- 
cable 208 

Railways Act (9 of 1890) 

S. 54 Railway company can re¬ 
classify and re-caiculate rates when right 
is reserved in railway receipt 848 
——S. 72—E. I. Ry. Traffic Code, part 
2, R. 73 Railway company is bound to ' 
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Railways Act 

re-weigh before delivery is taken where 
there is no risk-note 960c 

-S. 72—Person suing railway com¬ 
pany for damages—Some packages con¬ 
signed to him under two 'risk-notes in 
form P> lost — Waggon containing bags 
having no lock but only tin shackle— 
Theft not on running train — Sufficient 
evidence held established to support 
finding of fact of wilful neglect and con¬ 
signee was entitled to damages 749 
#— S. 72 - Risk-note A— Shortage in 
weight is covered 124a 

- S. 72— Risk-note A — Burden of 

proof of proving misconduct on the part 
of railway’s servants is on consignor 

1246 

- S. 72 (1) — Suh-S. (l) does not exclu¬ 
de other sections of the Contract Act, in 
regard to bailment 960a 

- S. 77—“Deterioration” do93 not 

cover loss due to fall in market value 

597 (2)6 

Registration Act (16 of 1808) 

- S. 17—Shop let out to II by N —No 

lease but document styled sarkhat exe¬ 
cuted by Ii providing K hadvtaken shop 
for two years on rent and if K vacated 
shop before expiry of two years, K to 
pay rent for nnexpired portion of term 
—Sarkhat not registered Sarkhat is 
lease and being for more than one year 
and not registered it is inadmissible in 
evidence to prove claim for unexpired 
peiiod but would be admissible to prove 
damages for use and occupation 831a 

-S. 17—Award partitioning property 

though signed by parties to reference 
does not amount to partition and is not 

registerable 365a 

-S. 17—Sale of mortgagee’s in¬ 
terest must be registered 161 

- S. 28—Property not belonging to 

vendor included in sale deed for con¬ 
venience of registration but without in¬ 
tention to convey it— Registration of 
of sale deed is invalid 984 

- S. 28—Property included in sale 

deed only to give jurisdiction to Sub- 
Registrar but not intended to be trans¬ 
ferred —No valid transfer is effected 

659a 

- S. 28—Parties to 3ale deed to hood¬ 
wink the registrar entering piece of pro¬ 
perty within Sub-Registrar’s jurisdiction 
in order to give him jurisdiction cannot 
get any relief in Court of justice 

578 (2)6 
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Registration Act 

S. 49 (c) —Shop let out to K by N" 
No lease bub document styled sarkhat 
executed by K providing K had taken 
shop for two years on rent and if K 
vacated shop before expiry of two years, 
K to payment for unexpired portion of 
term —Sarkhat not registered—Sarkhat 
is lease and being for more than one- 
year and nob registered it is [ inadmis¬ 
sible in evidence to prove claim for unex¬ 
pired period but would he admissible to 
prove damages for use and occupation 

831a. 

^ -S. 50— Mere executory contract 

which has to be specifically enforced to 
procure the contract and which is to bo 
substifcuted for old contract, would nob 
supersede*a registered mortgage —deed by 
which an interest in the property lias- 
passed 503a' 

Religious Endowment 

-Intention of executant should bo 

seen and should be determined from 
language of deed, surrounding circum¬ 
stances and subsequent conduct 315a 

-Donor of dedicated property can 

himself acquire title to it by adverse 
possession 315c 

-Sons appointed managers— Praeti- * 

cally whole income given to sons as 
managers— No fixed amount allocated 
for worship—Very little effect given to 
the endowment—Endowment is illusory 

302a 

S 

Set Off 

- See Civil P. C., O. 8 

Specific Performance 

-Laches — Claim can be dismissed 

for laches of plaintiff—Burden of pro¬ 
ving delay is on the defendant 767 d 

Specific Relief Act (1 of 1877) 

- S. 8—Exchange complete — Suit is 

one for recovery of possession 63 (2)6 

- S. 9 — Person with established 

possession can bring suit on basis only 
of prior possession against person inter¬ 
fering with that possession 428a 

-S. 21(b)- Contract of service de¬ 
pendent on personal qualification cannot 
be specifically enforced 87 g 

#-S. 22—Specific performance should 

bo refused where agreement is without- 
consideration and due to fear 372 

-S. 23 (b) —Contract for sale can be 

assigned and representative-in-interesb 

can enforce it 817c 


Specific Relief Act 

S. 27 (b) A selling his house to B 
:for Rs. 175 and B agreeing to sell it 
back to A in case he sells at all, for 
Rs. 175 only and to another only if A 
declines at purchase it at that price— B 
then selling it to C, who had notice of 
that agreement for Rs. 300 notwithstan¬ 
ding A s offer for Rs. 175 — Agreement 
was not void but personal contract, 
which could be enforced against G who 
purchased having notice of it— A’s suit 
to enforce that agreement would not 
amount to claim for pre-emption 667 
“S. 35 Contract in writing being 
voidable or subsequently becoming un¬ 
lawful can be rescinded 837c 

* S. 41—Mortgage by Hindu father 

for paying pre-emption money set aside 
at son s instance—Money can be charged 
on pre-empted property 1396 

—S. 42, Proviso— (Per Mukerji, J.) 
Suit for mere declaration that idols are 
owners of certain property — Consequen¬ 
tial relief as to.appointment of trustees 
etc., not prayed for — Suit is barred. 

( Niamatullah , J. contra) 974,/ 

"7 S - 42 > Proviso—Plaintiff should be 

able to obtain consequential relief in 
•date of suit 9746 

~ S - 42 Plaintiff suing for declara¬ 
tion that he was sharer in superior pro¬ 
prietary rights and entitled to recover 
rent from defendants, inferior proprie¬ 
tors—Court finding that defendants also 
weresupenor proprietors and that plain¬ 
tiffs had agreed not to recover rent in 
pursuance of defendants agreeing not to 
recover rent from plaintiffs in another 
village Plaintiffs are not prevented 
from getting declaration as prayed for 

_^ i 691a 

“r De ? laration of a righfc which 

plaintiffs do not possess even as spes 
successionis of a reversioner cannot be 

—S 42-q - 4 . , 404/; 

cow in 42 .- Su , lfc for nghfc to sacrifice 
V in particular way is not barred 

-S 49 q 3396 

ciarafion C ° P0 ^ For a Suifc for <*e- 
Of action a may u be repeated c ^ses 

give a a l u 6aCh D6W cause ™uld 
^ c r l§bt to sue 331/7 

clar.tion that ho ... „„„ “ , " 
equity of redemption by suiyivorship 

1929 Indexes (All.) — 7 
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Specific Relief Act 

and that sale by widow was void—Suit 
for mere declaration without relief of 
redemption was not incompetent 331c 
S - 42 - Proviso— Mere declaration 
cannot be granted if consequential re¬ 
lief is not claimed Sic 

7 S 54— Injunction is not indepen- 

dent form of relief 4306 

—S.54 (e)— Parties entitled to “brit 
jajmani” agreeing to receive gifts per j 0 _ 
dicaUy — One party interfering with 
right of other party— Prepetual injunc¬ 
tion can be granted to restrain that 
party from so interfering 327 

T S. 56 (j)— Injunction should be re¬ 
fused where conduct of the claimant 
has been such as to disentitle him to 
assistance of Court 877 J 

Succession Act (39 of 1925) 

S. 120 Death of living person not 
being uncertain, interest to be obtained 
after one’s death is vested interest 102s 

^ ~ 2^ 4 Plaintiff in redemption 

suit need not produce succession certi- 
ficate g966 


Tort 


T 


Defamation— Privilege — Applica¬ 
tion containing defamatory statement 
to civil Court asking to send certain 
papers to arbitrators in suit in whicii he 
is party—Occasion on which defamatory 
statement is made is absolutely privile 

ged . 972 

Nuisance-Person founding cause of 
action upon public nuisance must esta¬ 
blish particular injury to himself bovond 
what is suffered by rest of public 767a 

•——Nuisance—Special damage — Every 

citizen having house adjoining public 
hoi ough fare has legal»rigbt to make 
reasonable user of thoroughfare along its 
length and breadth for himself, hi 3 cattle 
and his conveyance leading from his 
door to any part of highway—Width of 
thoroughfare encroached upon by defen 
dant Plaintiff unable to utilize highway 
m same manner as he used to do before 
and to turn his cart round the road— 
Special damage held to have arisen to 
plaintiff and matter held actionable 767c 

-—Defamation—Suits for damages for 
toi \ are to be decided according to 
jUooiee, equity and good conscience 214 a 

' Defamation Every infringement 
upon a man’s reputation affords cood 
cause of action 214b 
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-Defamation — Imputation of dis¬ 
honesty made against tradesman is 
actionable per se and action lies without 
any regard to intent or bona fides 214c 

-Defamation — Slander — Malicious 

intent is not essential element 214 d 

#-Defamation — Counsel of a com¬ 

pany asking witness whether - that com¬ 
pany was not biggest in that town— 
Counsel on opposite side remarking that 
it was also the most dishonest - Remark 
being defamatory and uncalled for 
counsel cannot plead privilege 214c 
Transfer of Property Act (4 of 1882) 

-Construction—Transfer of Property 

Act is to be read in the light of the 

Contract Act 394# 

-S. 2—S. 53 does not infringe rule 

of substantive Mahomedan Law—Wakf 
executed as device to defeat creditors is 

therefore invalid 277 

-S. 3—Registered agreement not to 

alienate property is not notice to vendee, 
if agreement makes no mention of speci¬ 
fic property 85(2)# 

-S. 6—Scope—S. 6 does not prohibit 

assignment of pension not granted by 
Government on political or other con¬ 
siderations 781c 

- S. 6 —Widow’s right of retention 

may be sold 326# 

- S. 6 (d)—Right to future main¬ 
tenance restricted to owner personally 
cannot be transferred — Intention of 
parties is the test and not whether a 
charge is created for the same 281c 

- S. 6 (d) — Kharch-i-pandan is per¬ 
sonal allowance 281c 

- S. 6 (e)— Right to mesne profits is 

not “mere right to sue” 63(1) 

- S. 7— Mortgage in favour of minor 

can be enforced by him t< 604# 

- -S. 8—(Per Mukerji , J.) Property,” 

does not mean mere title (Niama- 

tullah , J. contra) (FB) 465c 

- S. 8 — (Per Mukerji and Ken¬ 
dall , jj.)—Object of S. 8 is to stabilise 
title— M selling property to R his hen- 
under contract,to spend price in charities 
— B creating wakf of the properties— 
Sale in favour of B set aside— B selling 
property to defendants B s share as 
heir was dedicated and could not be 

sold (Niamatullah , J. contra) (FB) 465d 

-S. 8 — Presumably existing joint 

right in the sehdaries and a gateway in 
a mohalla passes with transfer of indi¬ 
vidual house 371 


Transfer of Property Act 

- S. 10- Hindu of Mitakshara school 

executing tamliknama making his two 
wives along with himself joint owners 
of his property—Tamliknama providing 
that neither he nor his wives could 
transfer share without consent of all— 
Shares not specified —Subsequently he 
executing another document purporting 
to cancel tamliknama — Tamliknama 
created tenancy-in-common and each 
was to get one-third share —It could not 
be cancelled by subsequent document— 
Provision prohibiting transfer was abso¬ 
lute restraint on alienation within S. 10 

492 

- S. 10 —Transfer—Deed transferring 

property but by subsequent clause im¬ 
posing condition restraining transferee- 
from transferring interest to any person 
except transferrer — Condition amounts 
to absolute restraint on right of transfer 

381 

# - Ss. 41 and 52— S. 52 becomes 

operative from institution of suit 
Institution of suit is strong proof that 
consent as required by S. 41 did not sub¬ 
sist—Estoppel arising under S. 41 can¬ 
not override imperative provisions of 

S. 52 943a- 

# - S. 41 —Auction sale is transfer by 

law and not by any person conveying 
property—Auction purchaser therefore 
does not come under S. 41 800 

-S. 41 —-Person pleading equitable 

estoppel must prove that he took reaso¬ 
nable care to ascertain that his trans¬ 
ferer had power and that he acted in 

good faith 737 d 

- S. 41— Scope— {Queary )—It is open 

to question whether, if the vendor pos¬ 
sessed lesser interest than what he sold, 
the vendee’s position would bo better 
only because he was ignorant of the real 
state of his vendor’s title. It is likewise 
open to question whether S. 41, T. P. 
Act, in terms applies to a case of this kind 

737 e 

-S. 43— One brother ostensibly sel¬ 
ling property vested in another *On date 
of transfer brother having already dis¬ 
appeared and not known to be alive 
Brother dying and property subsequently 
vesting in vendor—In a suit by trans¬ 
feree S. 43 applies 589(2) 

-S. 44 (2) — Words — Undivided 

family in Partition Act, S. 4 is used not 
in technical sense It means same thing 

as “undivided family” in S. 44 (2) 414 g 
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S. 45 —In absence of specification 
shares are presumed to be equal 817a 

*~8. 51 Transferee of immovable 
property making improvements in good 
faith is entitled to compensation on 

t v J cfcion c 85 45 

^.51 Prior simple mortgage— 
Property subsequently sold Purchaser 
a bona fide one without notice of mort- 
Purchaser rebuilding and improv¬ 
ing property which was in ruinous condi¬ 
tion In suit by mortgagee for sale of 
property, purchaser is entitled to claim 
expenses of improvements though not 
under S. 5L still on equitable principles 


^ S. 52 S. 52 becomes operative 
from institution of suit—Institution of 
suit is strong proof that consent as re¬ 
quired by S. 41 did not subsist—Estoppel 
arising under S. 41 cannot oveiride 
imperative provisions of S. 52 943a 

. 'Subsequent mortgagee pay¬ 

ing olf prior incumbrance is entitled to 
c aim chai ge - Doctrine of lis pendens 
does not apply to such case ( obiter) 9435 
o. 52 - S. 52 does not apply to exe- 

cutioo proceedings of money decree846a 

—Doctrine applies even to in¬ 
voluntary sales CA 1 ™ 

_ Q co \t !.• bJla 

• 04 Notice of pending suit is nob 

necessary cni7 

# _c CA . b015 

o. 3 4 Purchaser during pendency 

Of pre-emption suit, if a preferential 
laimant to pre-emptor, can retain pro- 
e«ty purchased by him because pre¬ 
empt or need not bring suit but may 
acquire property from vendee at private 

-C CO rn , 440 

tor K ,,'kT Tr f ns{er by judgment.deb¬ 
tor subsequent to decree of only pro¬ 
perty in possession to uncle for half of 

SS&2" 1,9 

-S tro__Q -o 0/25 

• 00 o. bi applies even where 

decree ° ther pl0perty to meet the 

rule~o7 s‘ 53 d ° 6S nofc infringe 

ule of substantive Mahomedan Law— 

7 k | executed as deviee to defeat credi 

toraw therefore invalid 277 

Court --p,~ Tr ^ nsf0r under decree of 
i ^ rine iples should be applied 
though section does not apply 

»i» “«&gSr.“‘ !r,r titr 

.'knowledge of it 8reement lf th "« » 

S. 54 —Bona fide settlement of 
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Transfer of Property Act 

doubtful claims is not transfer of pro¬ 
perty 788 a 

S. 54 Settlement of doubtful claim 

distinguished from sale 788 b 

8. 54 —In the case of tangible pro¬ 
perty of Rs. 100 or upwards, mere muta¬ 
tion of names is nob sale which can be 
pre-empted 5495 

8. 54 Sale of mortgagee’s interest 
must be registered 161 

S. 54—Price not paid — Suit for 
possession by purchaser—Court should 
decree possession conditionally on pay¬ 
ment of the price 85(2)a 

- S. 55 (i) -Sale deed nofc containing 


12 rate of interest on mortgages sold—Omis¬ 


sion is nofc fraudulent concealment 199c 
S. 55 (l)(g)—To make vendee liable 
_ for encumbrances section requires speci¬ 
fic contract in sale deed that property is 
sold subject to encumbrances 791 

— S. 55 (2) — Seller professing to 
transfer interest not subsisting commits 
breach of implied contract 8375 

** — S. 55(2) —Covenant of indemnity 
Pre-emptor’s vendee can take benefit 
Case it governed by Limitation Act, 
Art. 116 293a 

S. 56 — Provisions of S. 56 have no 
application to a case of an auction sPe 

309c 

‘ S. 58 Security bond not saying 
that it is mortgage or nofc mentioning 
the person to whom security is given 
cannot be treated as mortgage deed 

834a 

- S. 58 — (Per T?o7/<?, J) — Mortgage 
with condition as to foreclosure — Suifc 
by mortgagee Trial Court sfciking out 
condition as to foreclosure an 1 ! boiling 
that thereupon whole mortgage was 
destroyed — Appellate Court holding 
that in spite of striking out that condi¬ 
tion mortgage subsisted and remanding 
suit -- Effect of remand order is to 
reduce mortgage to simple mortgage 
(Ashworth , J\, contra) 421a 

b 8. 58 —Mortgage is transfer of 
interest in immovable property while a 
charge is not, though it is a security 281 d 
Ss. 58 and 60—Usufructuary mort¬ 
gage Rs. 150 advanced on the deed — 
Mortgagee entitled to possession in lieu 
of Rs. 100—Remaining Rs. 50 to bear 
interest at Rs. 2 per cent per month— 
Undertaking to pay entire mortgage 
money mortgagor suing for redemption 
on payment of Rs. 100 only -Mortgage 
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or is liable to pay also Es. 50 and the 
interest No express provision is neces- 

Sftry Q cq / \ 776 

. 58 (c) Mortgage by conditional 
sale is voluntary alienation 86 %a 

S. 58 (c) Pre-emption — When 
transfer falls within definition of mort¬ 
gage by conditional sale it is pre-emp- 
fcorsdutyto show that it is out and 
out sale—In absence of circumstances 
showing that, no pre-emption suit would 

lie 619 

S. 58 (c) — Definition is not self- 
sufficient Reference to Cl. (a) is neces¬ 
sary for determining if a transaction is 
mortgage 1746 

" S. 58 (c) Scope — Mortgages tak- 
ing foim of ostensible sales on certain 
conditions are alone mortgages by con- - 
ditional sale 174o* 

^ 8. (c) Meaning of ^ostensible” 

explained^ 174d 

5. 58 (c) Intention of parties is 
material for deciding whether transac¬ 
tion is sale or mortgage 174e 

^ 8. 58 (c) Tests to determine 

whether transaction is sale or mortgage 
laid down 174/ 

— S. 58 (c) —Document one—Transac¬ 
tion is not necessarily mortgage 174(/ 

S. 60 Sec Mortgage—Redemp¬ 
tion 

S. 60 Mortgagee becoming heir to 
mortgagor and inheriting portion of mort¬ 
gage, it cannot besaid that integrity of 
mortgage has not been broken 6046 
" S. 60 Mortgage money” means 
principal money and interest 411a 
S. 60 High rate of interest stipu¬ 
lated in mortgage deed is not clog 4ll6 
f r 8. 60 Previous redemption suit 
dismissed for failure to pay sum decreed 
for redemption does not bar subsequent 
suit for redemption 409a 

S. 60 Mortgagee becoming owner 
of some of the properties mortgaged— 
Mortgagor can claim redemption of 
remaining properties for proportionate 

amount 409 c 

^ S. 60 Mortgage deed providing 
that, if mortgage was not redeemed on 
expiry of mortgage period it would not 
be redeemable for further 20 years—No 
material to show design to make re¬ 
demption very difficult—-Condition was 
held not^clog on redemption 388 

S. 60—Mortgage bond — Stipula- 


Transfer of Property Act 

tion to the effect that the mortgagoir 
would not be entitled to possession* 
without redeeming prior mortgages, is- 
unavailing after a considerable lapse of 
time when the property referred to in 
the prior mortgages is not definitely 
specifiable specially when no previous' 
claim for specific enforcement of the- 
deed was made 384a 

S. 60 Suit for redeeming usufruc¬ 
tuary mortgage—Plaintiff alleging mort¬ 
gage to be under two deeds — Admission 
of defendant that property is held by 
him as a mortgagee under 12 mortgages 
Court can allow plaintiff to succeed 
on defendant’s admission 305a 

-S. 60—Decree for redemption of 

portions — Mortgagors to pay propor¬ 
tionate amount—Integrity of mortgage 
is broken * 260 (2)a- 

-S. 60 - Right of redemption exists 
until mortgage is extinguished 231a 
— S. 60 Date of oral mortgage not 
being particularly known to mortgagee- 
—No burden lies on him to prove date 

209a 

Ss. 60 and 58—Usufructuary mort¬ 
gage Rs. 150 advanced on the deed — 
Mortgagee entitled to possession in lieu 
of Rs. 100 —Remaining Rs. 50 to bear 
interest at Rs. 2 per cent per month— 
Undertaking to pay entire mortgage 
money—Mortgagor suing for redemption 
on payment of Rs. 100 only—Mortgagor 
is liable to pay also Rs. 50 and interest 
No express provision is necessary 776 

S. 62—Mortgagee cannot claim for 
repairs or rebuilding 348a 

S. 63 Re-building fallen house is 
not accession under S. 63—Remedy of 
usufructuary mortgagee is under S. 68 
if it applies to him 3 18c 

-S. 63—-Redemption suit — Mort¬ 
gagee claiming compensation for guava 
grove of 75 trees from 7 to 11 years old 
—Lower Court finding it impracticable 
to remove trees with roots and allow¬ 
ing neither compensation nor removal 
of trees —• Question being one of fact,. 
High Court did not interfere 330a 

- S. 63—Meaning of accession 3306 

-S. 65 (a)—Estoppel in Cl. (a) ope¬ 
rates not only against mortgagor but 
also against his transferee 483- 

-S. 67—Mere oral evidence regard¬ 
ing arrears is inconclusive 3846 

-S. 67 — Either of two properties 

mortgaged is ordinarily liable for whola 
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debt and mortgagee can proceed either 
against whole property mortgaged or 
any part of it 3806 

S. 67—Rights of mortgagee—Pro- 


fits in lieu of interest—Deficiency to be 
supplied by mortgagor—Deficiency due 
to mortgagee’s default need not be paid 

c co 260(2)6 

o. 68 Kebuilding fallen bouse is 
not accession under S. 63—Eemedy of 
usufructuary mortgagee is under S. 68 
if it applies to him 348c 

S. 68 (c) Deed of usufructuary 
mortgage requiring mortgagee to pay off 
prior mortgagee in possession—He fail¬ 
ing to do so and not getting possession 
He cannot require mortgagor to re¬ 
deem his mortgage before obtaining pos- 

126 c 

S. /Z (bj Money spent for preser¬ 
vation l of property from destruction can 
be added to principal — No interest is 
allowed where parties do not intend it 

should be paid 777 a 

,, S - 74 Where mortgage debt is 

paid off out of money left with subse¬ 
quent mortgagee, S. 74 is inapplicable 
intention to keep previous mortgage 
debt alive must exist 943 , 

S. 74 —Subsequent mortgagee pay- 
mg prior mortgagee — Suit by puisne 
mor gagee Subsequent mortgagee can¬ 
not insist on prior mortgage being paid 
i ioperty can be sold subject to prior 

—f „ 296a 

a.76 S. 76 does not apply to 

usufructuary mortgagee—Section applies 
only when possession is taken durin« 
mortgage and not at inception 3486 
3. 76 (d)—Mortgagee cannot claim 
repayment of money spent on necessary 
repairs 77 7h 

~ . S- 80—Subsequent mortgagee and 
subsequent purchaser together paying 
off ent're prior mortgage — Subsequent 
mortgagee gets priority over interme- 

enn ?-^°r | a u ge ? to the extenfc ° f money 
contributed by him 621 

-S. 81—Subsequent mortgagee pur- 
chasing portion of mortgage se § curity- 

1 “ 0t thr ° w whole burden of prior 

“ t fTf ° n mort § a g° r - He is only 

entitled to contribution 3096 

frn ?^"" Mor fcgage—IConfining claim 

T Pr ° perty of ^ad of joint 
y does not amount to release of 

P ™ P< V y S0 as reduce money on mort¬ 
gage by proportionate amount 889 *b 


52 

Transfer of Property Act 

S. 82 Rateable contribution is 
charge on property mortgaged and can¬ 
not be enforced against person 696c 
S. 83 Money deposited to credit. 


of mortgagees—One of them dead 
Court has jurisdiction to consider v/ho 
was mortgagee at time of application 
for withdrawal of deposit — Refusing. 

inquiry is failure of exercise of jurisdic¬ 
tion 754 

**-S. 95 Redemption decree in 

favour of all mortgagors — Only somo 
paying entire mortgage mone^—Dying 
mortgagors recorded in revenue papers 
as proprietors as to portion and mort¬ 
gagees as to rest Other suing them 
within 60 years from original mortgage 
for recovery on payment of their shares 
~ Suit is not barred by limitation— 
Mortgagors are to be paid on behalf of 
others and they became mortgagees 
while others remained as mortgagors 

. 100 

S. 100 Charge Beneficiary must 

he specifically named as person in whose 
favour charge exists 834A 

S. 100 Deed — Construction— 

Vv here a fund is indicated for payment 
oi a certain allowance, the latter must 
be deemed to be a charge on the former 

737 o 

; S. 100—Mortgage is transfer off 
interest in immovable property while 
a charge is not though it is a security 

n 281 a 

S. 106 —Representatives of tenant 
holding ovei Notice to quit is not ne¬ 
cessary 510A 

** S. 107. Equitable doctrine of 
pait performance cannot override provi¬ 
sions of S. 107 or of Registration Act, 

s * 17 ^ 831A 

S. 118 Exchange complete—Suit 
is not for recovery of possession 63 ( 2)6 

S. 118 Two separate deeds are not 
necessary 53 ( 2 ) c 

S. 119 Defect in title of one party 

(e. g., Hindu manager) Exchange is not 
inoperative 53 ( 2 )& 

Transfer of Property (Validating 
Act (3 of 1917) 

Attesting witness need not see exe- 
cutant sign it, provided executant per¬ 
sonally acknowledges his signature to 

*i im . 680c 

I rusts 

-Line of succession to trusteeship to 
be according to terms of wakf deed— 
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Trusts 

Legal heir of last trustee cannot acquire 
trusteeship by adverse possession against 
person legally entitled— Even if so ac¬ 
quired trustee would be bound by terms 
of the deed 404a 

u 

U. P. Arbitration Act (1 of 1912) 

Act does not apply in cases where 
the contract provides for arbitration in 
Calcutta 4556 

U. P. Court of Wards Act (4 of 
1912) 

S.16 —After person’s estate is taken 
over by Court of Wards he cannot con¬ 
tract debt 759(2)a 

S. 16 —S. 16 is imperative 759 (2j6 

S. 16 Notification regarding as¬ 
sumption of superinten lence relating to 
entire estate—Superintendence of only 
part of minor’s property cannot be as¬ 
sumed 759 (21c 

U. P. Excise Act (4 of 1910) 

Ss. 40 and 41 Eules under—Eules 
made in accordance with the provisions 
of Ss. 40 and 41 have the force of law 

* , 210a 

Ss. 40 and 41 —Eules under—E. 82 

Licensee taking partner does not 
amount to transfer or sublease of 
contract—Contract Act, S. 23 2106 

S. 53 Search in absence of two or 
more respectable men and without re¬ 
cording grounds of belief that house 
contains prohibited liquor is irregular 

SO 1 (2)6 

S. 60 (a) Conviction under S. 60 
(a) cannot be sustained when contents 
of bottle found in accused’s possession 
could have been changed 901 (2 )a 

■ S. 60 (a) Not ownership but 

nature of occupation of house is of im¬ 
portance in estimating whether particu¬ 
lar accused possessed excisable article— 
Cocaine discovered by police in house 
occupied by three men, two of whom 
were brothers and third their cousin — 
All carrying on same business and setting 
up same defence Each of them comes 

within S. 60 (a) 705a 

Ss. 71 and 60 (a) —Proviso in S. 71 
that no person other than actual offen¬ 
der shall be punished with imprisonment 
does not modify S. 60 (a) which makes 
possession of cocaine punishable with 
imprisonment 7056 

S. 71, Proviso — Applicability — 
Proviso as to punishment by fine applies 
only to that person who is able to show 


U. P. Excise Act 

that he is employer or principal, that he 
did not personally commit act complained 
of, and that he took all due and reason¬ 
able precaution to prevent commission 
of such act 705c 

U. P. Land Revenue Act (3 of 1901) 

-S. 2 (12) Grove recorded in Be- 

cord-of-Eights of 190L as "sir” and con¬ 
tinued to be so recorded since, is "sir” 

335a 

Ss. 40 (3) and 44—Scope—It is 

open to any one to go to the civil Court 
who is aggrieved by an order of the re¬ 
venue Court in mutation 126a 

S. 41- S. 41 includes boundary dis¬ 
putes between zamindarand tenant 442a 

S. 42 Decision in proceedings am¬ 
ounting to decision in suit under S. 95, 
Agra Tenancy Act (2 of 1901) is finaT165 

— S. 106—Division of a village into 
six complete pattis and one joint patti is 
not a perfect partition, and there being 
only one mahal an exproprietary tenant 
in any patti can resist a suit for pre¬ 
emption against him 448 

Ss. Ill and 233 (k)—Sale taking 
place after preparation of tarz taqsim — 
Suit to set aside such sale will not be 
barred by res judicata nor would it be 
barred by S. 233 (k) provided suit does 
not disturb partition 463 

S. 118—Buildings belonging to one 
cosharer before partition can be sold by 
him though site on which they stood 
was assigned to other’s share after par¬ 
tition 578 ( 1 ) 

S. 143 Assignee cannot claim in¬ 
terest 29c 

S. 175 Suit to sot aside sale for 
fraud is maintainable in case of taxed 
such as income tax and tax under Canal 

and Drainage Act 5926 

S. 233—Liability of land to be as¬ 
sessed separately or jointly; so also 
questions regarding validity of engage¬ 
ment with Government and assessment; ' 
and distribution of revenue do not come 
within jurisdiction of civil Court 798 

S. 233 (k)—By compromise made 
after preliminary decree, S becoming 
entitled to whole suit land—Compro¬ 
mise not incorporated in final decree— 

S trying to get decree amended—Parti¬ 
tion proceedings beginning— S applying 
for postponement until decree was am¬ 
ended Partition officer passing parti¬ 
tion decree S then getting decree in 


U. P. Land Revenue Act 

his favour amended—S. 233 (k) should 
not be applied 103 

S 233 (m)—Cl. (m) shuts out claim 
to set aside sale for want of jurisdiction 
of revenue authorities 592a 

U. P. Municipal Account Code 
’S. 132 (14) and (16)—Machine of 
motor car and its component parts, such 
as cylinder head will be exempted from 
octroi duty 278 

U.P Municipalities Act (2 of 1916) 

Ss. 112 (3) and 318 Order grant¬ 
ing or refusing sanction by Municipal 
Jjoard is passed under S. 318 and not 
under S. 112 (3) 912c 

~—Ss. 116 (g) and 223—Land on 

either side of road belongs to munici- 
pality 3g 2a 

j S 178— Powers of Board—Board 
has controlling voice also in cases where 
juilding was sought to lie re-erected or 
material alteration was to be made 

_q 1r _ ’ 756 (2 )b 

o. lc>3 Notice not served on ob¬ 
structor—Contract by Municipality is 

contrary to Act \§b 

~ S. 228 (b) It is duty of Board to 
allow owner to connect his house with 
he main pipe—Disconnexion amounts 
to continuous breach giving rise to con¬ 
tinuous cause of action 870 

"T ’?• 2 ,95 Contract given by muni¬ 
cipality in contravention of the Act— 
Obstructor does not incur penalty 16a 
3. 314 Court can take cognizance 
ot complaint made by person authorized 
bynoard S01 (1) 

m . 010 is not necessary that 

aggrieved person” should he party to 

Older appealed against—It is sufficient 
1 on ^ el ' affeefcs him prejudicially 912a 

- v 318 and 321—Municipal Board 

Act of, can he questioned by a civil 

<-ourt ,f p OW0r not given by law is as¬ 
sumed yeg /o\ 

- “S. 321 (1)—Order under S. 318 is 

final and cannot be questioned in a civil 

^ourt qi ... 

L( 6 Sussi ion of AduI, "» ,i “ 

__ c S 1S —Person accused under S. 4 
> urnmons not issued within one month 
om consent obtained but accused ap 

urb'Zr ' 15 d °° S n0t <l0 P>'ive Court of 
J u ri so i c fc i on 1^7 

U.P. Pubhe Gambling Act (3 of 1867) 

bs 3 and 4—Ss. 3 and 4. are com- 

Plomentsof one anotber-Persons ac- 
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U. P. Public Gambling Act 

cused under Ss. 3 and 4 can be tried to- 

—^ „ 937a 

as. 3 and 4—Conviction of accused 
under Ss. 3 and 4 separately is not ille 

gal 937 b 

— S. 5 — S. 183, Criminal P. C., does 

not apply to search warrant under S. 5 

U. P Tenancy Act (2 of 1901) ^ 7 ° 

S. 13 (b)— Tenant ejected and re¬ 
admitted—Tenancy is continuous only 
forS 11—When ejected tenant is re-ad- 

mitted, agreement changing rent need 
not be registered yg 

--S 34- Landlord cannot eject ten¬ 
ant holding by adverse possession 211c 

, hu 20 , 1 (3)— Presumption is unre¬ 
quitable if person is recorded cosharer 
at the date of the suit 32' 

Usurious Loans Act (10 of 1918) 

Act is not retrospective 59& 

~—S. 3— Scope—Mortgagor indebted 
and in urgent need of money—It can¬ 
not be inferred that mortgagees were in 

a position to dominate his will, and in¬ 
terest at Rs. 2-8-0 per cent per mensem 
compoundable quarterly held not un- 

concionable 680cZ 

Wager 

—- See . Contract Act, S. 30 

Wajibularz 

——Wazibularz of 1873 used as piece 
o evidence Its genuineness not in dis 
pute- It not being repeated in subse¬ 
quent wazibularz does not detract from 

its value 707 j 

Whipping Act (4 of 1909) 

Ss 4 and 5 Juvenile can be 
punished with imprisonment in addition 
to whipping and High Court can award 
imprisonment even if whipping is a l 
ready carried out **99/ 

~ S. 5, Exp].— Court - The word 
Court does not exclude the appellate 

^ouru ooo 

Will 322a 

~ Construction—Property bequeathed 

to w ldows and subsequently to R—R 
to be owner after testator's .death after 
li s sons to be owners—But in case R 
died without son D was to get—Widows 
did not get Hindu widow’s estate but 
only life interest—R’s son did not get 
vested interest in R’s lifetime ‘but was 
to succeed only after R’s death-Be- 
quests in favour of .R’s unborn son and D 
were not successive but alternative 102a 
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Words 

-'Deterioration” does not cover loss 

•due to fall in market value 597 (2)6 

-Title—Meaning of—Word “Title” 

fii&s nothing to do with the particular 
*cause of action on which party sues or 
is sued—It refers to capacity or interest 
of party 400a 


Words and Phrases 

-“la aulad” means issueless 963g 

Workmen s Compensation Act (8 of 
1923) 

-S. 8 —Compensation is payable only 

to dependents and not to distant rela¬ 
tion though not next-of-kin 707 (1) 
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224 


51 All 

872 

419 (2, 

116 J C 

740 

421 

19291 L J 

448 


51 All 

780 

121 1 C 

211 

429 1 

110 iC 

810 

429 

117 1 C 

019 

430 

117 / C 

618 

432 

19291 L J 

507 


•119 / C • 

569 

433 

19291 L J 

433 


117 / C 

828 

437 

117 1 C 

614 

439 

116 I C 

8l3 


10 LRARev 

282 


442 


531 


535 


115 1 C 144 
30 Cr L J 410 


530 

— v ^ 

1929A L 

J 

641 


118 1 C 


145 


51 All 


827 

541 

114 1 C 


893 

542 

1929.4 L 

J 

929 


117 I C 


108 

543 

!117 1 C 


105 

544 

115 I C 


637 


10 LRARev 

» 280 

545 

119 1 C 


99 

543 

10 LRARev 

284 

i 

US 1 C 


379 

549 : 

1929 A L 

J 

889 

1 

115 1 C 


642 

550 

1929.1 L J 

015 

1 

117 1 C 


832 

551 (1) 117 I C 


102 


1929.1 L 

J 

1097 

551 (5)! 19294 /, 

J 

861 

\ 

I 

118 1 C 


527 

| 

51 All 


882 

553 (1)115 I C 


030 

553 (2j 1929.1 L 

J 

012 


118 / C 


383 

555 

118 1 C 


381 

•350 

1929.4 L 

J 

857 

( 

115 1 C 


643 

557 

• 

117 1 C 


010 


10 LRARev 272 

1929 ALJ 894 
115 / C 639 

19291 L J 868 

H7 l C 344 

19291 L J 803 

115 1 C 644 

11 LRARev 13 

118 1 C 154 

19291 L J 8i9 

117 1 C 337 

All 853 


51 

10 

118 

30 

i 1*2 


L R ACr 100 
1 C 309 
Cr L J 903 
A 1 Cr B 80 

1929CV C 163 

'115 1 C 127 
;10 LRARev 258 
jll7 I C 107 
19291 L J 1024 

'ol All 880 
578 (I);il 6 1 C 869 
19291 L J 1151 

10 LRARev 342 
578 (2)1 18 I C 589 

580 !l929! L J 958 

L18 1C 590 
L9291 L J 911 

L21 1 C 267 
51 All 937 


Comparative Tables 


A.I.R.I Other Journals 

800 


585 


587 


588 


1929 A L J 

10 L R ACr 103 

118 1 C 384 

30 Cr L J 901 
,12 A I Cr R 92 
51 All SS8 
|19296'r C 175 

586 (1) 19294 L J 901 

119 I C 109 
51 All 983 

586 (2) 19294 L J 885 
117 I C 110 

11 LRARcv 2 

19294 L J 775 
J10 L R ACr 105 
! 117 I C 346 
J30 Cr L J 756 
jl2 AlCr R 107 
1929Cr C 176 

10 L R ACr 102 
117 I C 345 
|30 Cr L J 755 

12 4/ CrR 94 

1929Cr C 176 

589(1)19294 L J 935 
1117/6' 345 

699 (2) 118 / C 705 

19294 L J 1087 
19294 L J H29 

119 / C 98 

151 All 931 

19294 L J 769 

119 / C 103 

51 All 910 

19294 L J 798 

117 / C 98 

51 All 899 

19294 L J 859 

119 / C 95 

All 895 

111 
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Ail. R. 1929 AIl**habacU= Other Journals— (Covtd.) 

A I.R. ) O ther Journals |A.1. R. \ O ther JournalsIA.I.R. I Other JSSrSaK 
613 


1118 IC 583 

10 LRARev 356 

614 |l0 L R ACr 98 

19294 L J 927 
117 I C 99 

30 CrLJ 718 

H2 A I CrR 65 

1929Cr C 193 

615 19294 L J 924 

119 / C 107 

616 10 LRARev 346 


618 


619 

6*20 

621 


692 


593 


597 (1) 


597 (2) 


623 

624 

625 

FB 

650 

654 

655 

FB 


51 


599 (1) 117 / C 
51 All 
699 (2110 


904 
L R ACr 116 


116 I C 


30 Cr L J 


801 

6./3 

19294 L J 938 
12 A I CrR 114 


655 

657 

658 

659 
662 
663 


COO 


C01 

602 


604 

606 

605 


119290/* C 
19294 // / 

117 I C 
51 All 

118 IC 
19294 L J 
118 / C 
51 All 
19294 L / 
121 I C 
114 I C 

L II ACr 


174 

936 

347 


609 


10 
117 I C 
30 
12 


610 

612 

613 


Cr L J 

A I CrR 
1929CV C 

117 / 0 
11 LRARev 
11 LRARev 
114 / 0 

118 I C 527 
10 LRARev 360 
19294 L J 1026 


885 

660 

805 

164 

878 

1114 

394 

891 

99 

346 

756 

72 

174 

33) 

7 

35 

725 


C64 

666 

667 

668 


659 


671 

673 

674 
676 


677 

680 


683 


687 

689 

691 

692 
696 


699 (1)119 
609 [2)\ 


115 I C 
19294 L J 
119 / C 
121 / 0 
lift I C 
>19294 L J 
I C 


13Sl 750 (1)j 10204 L J 1014 

869 j i 10 L R ACr 137 

30 Cr L J 1085 
119 I C 
51 
12 


93 

386 

584 

1162 

256 


570 

All 996 
4 / CrR 337 


19290?* O 


• • 


1121 / C 

118 / C 
19294 L J 
51 All 
19294 L J 

119 I C 
1118 I C 
19294 L J 
119 / 0 
51 All 
19294 L J 

117 I C 

118 I C 

119294 L J 
19294 L J 
118 I C 
{51 All 
1929Or 0 


• • • 


223 

667 

1166 

971 

887 

109 

662 

750 

84 

920 

960 

103 

669 

1082 

983 

17 

275 

346 

1042 

712 

966 

242 


702 


703 

704 


11 LRARev 16 
119 I C 499 
(19294 L J 1111 
'51 All 990 


750 (2) 19294 L J 


19294 L J 619 
116 / 0 448 

705 19294 L J 609 

10 L R ACr 92 
30 Or L J 523 
115 I C 648 
19290r 0 289 

*51 All 747 
12 A I CrR 27 
707(1)118 IC 719 


751 

753 


754 

755 

756 (1) 


;119 I C 
i 119 / O 
|19294 L 
i i19 I C 
31 All 
lift I C 


51 All 
!118 I C 
19294 L J 
118 I C 
jlO LRARev 300 

248 


355 

1131 

90 

253 

nor. 

6 

1042 
188 
1016 
657 
664 
380 


19294 L J 

118 / O 
30 Cr L J 
j 19290/* O 
10 LRARev 367 

119 / O 252 

19294 L J 1132 
19294 L J 899 
118 I C 719 

19294 L J 80 L 

117 I C 341 

118 I C 661 

19294 L J 1127 
19294 /,/ H09 

119 I C 850 

51 All 968 

19294 /,/ U37 
19294 L J 938 

118 I C 591 

19294 /,/ 1255 

119 / C 836 

19294 L J 1098 
10 LRARev 361 
>1 All 994 

19294 L J 890 

116 I C 802 

10 LRARev 363 


10 L R ACr 144 
12 4 I CrR 381 
1929Or C 291 

707 (2) 10 LRACr 138 
19290/* O 291 
118 / O 190 
30 Cr L J 890 
12 4 / CrR 339 

709 (1)10 Ij R ACr 104 

I19290r O 293 
12 4 / CrR 102 
All 890 
CrLJ 9851775 
L R ACr 1431777 
LRACr 146 <79 
1C H 

4 I CrR 380 780 
4 I CrR 494 781 
1929Cr 0 293 

710 10 L R ACr 10SI788 


756 (2) 119 / O 
759 (l;|ll8 / 0 

19294 /, J 
19304 L J 
19304 /, / 


759 (2) 
761 (1) 
761 (2) 
763 
765 
767 
769 
774 


• f • 


51 

7C9 (2) 30 
10 
10 

119 

12 

12 


19304 /, / 
19294 L J 

19294 L J 
51 All 
19294 L J 
10 LRACr 
(111 / O 
42 AICrR 


• • • 


418 I c 
118 I C 
19294 L J 
118 I C 
19294 /, / 

11 LRARev 65 


188 

1095 

92 

223 

239 

1270 

1186 

344 

55 

121 

595 

199 

186 

42 

1120 

229 

724 


1929Cr 0 


294 


720 


12 4 / CrR 118 
121 I C 248 
30 Or L J 934 
10 L R ACr 145 
,119/0 13 

19304 L J 201 
12 4 / CrR 461 


119290/* 0 
721 (1)!19294 /, / 
.119 / O 
;5i ah 

721 (2) 192X1 L J 


724 

726 


51 

121 


All 
/ O 


119 I C 
115 / O 
19294 /, / 
119 / C 
51 All 
19294 /, / 

118 / C 
Lift I C 
19294 L J 
! 19294 /, / 

119 I 0 


923 
270 
852 
139 
1028 
833 
936 
976 
670 
663 
1091 
961 
859 I 


735 

737 

739 

743 

745 

747 


749 


119 / O 
19294 7, / 
51 4M 
121 / 0 
lift / C 
51 All 

19294 L J 
119 I C 
19294 L J 
151 All 
119 / C 
19294 L J 
;ii7 i a 
51 All 


304 
1079 
851 
901 
1153 
497 
941 
9 32 
257 
227 
1020 

970 

855 

918 

1010 

251 

803 

610 

903 


789 

790 

791 

792 

793 


118 I C 
19294 L J 
51 All 


• • « 


119 

51 

illS 

51 


/ O 
All 


• • • 


/ O 
All 


• • • 




794 

795 
797 
7 ( )3 

799 (1) 118 

799 (2)119 

800 
801 


803 

605 

806 

80ft 

S09 

810 

811 

S12 


19304 L J 
119 1 C 

118 I C 

119 I C 
118 I C 

I C 
I C 

118 / C 
19294 /, J 

119 / C 
>19304 L J 
51 All 

i 19304 /, / 
19304 L J 

118 / C 
19294 L J 

119 / O 

120 / O 
19294 /, / 
119 / O 

121 / O 


239 

1149 

1039 

1 

1033 

189 

1023 

97 

5 

*237 

837 

234 

236 

110 

718 

674 

853 

65 

1017 

284 

197 

709 

1184 

834 

558 

1163 

15 

272 
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A. I. R. 1929 Allahabadz=Other Journals 


1929 Allahabad 

{Conoid.) 


A.I.R. 

1 Other Journals I A.I.R. 

Other Journals 

813 

10 LRACr 

127 

872 

• • • 



1929.4 L J 

981 

873 

118 I C 

230 


30 Cr L J 

10^6 

875 

119 I C 

111 


119 I C 

571 

877 

• • • 



12 AICrR 

208 

878 

• • • 



1929 Cr C 

449 

879 

1929,1 L J 

1248 

814 

1929/1 L J 

90S 

881 

• • • 



119 I C 

97 

883 

• • • 


815 

,119 I C 

13 

885 

118 I C 

715 

816 

119 I C 

285 


1930.4 L J 

340 

817 

1929/1 L J 

1196 

8S7 

1929,1 L J 

1251 

819 

• • • 


939 

• • • 


824 

121 I C 

99 

890 

1929.4 L J 

1140 

826 

121 I C 

693 


51 All 

1027 

831 

1929/1 L J 

1134 

896 

119 I C 

96 

833 

19290 C 

358 

397 

192SO C 

489 


10 LRACr 

136 

893 

10 LRACr 

147 


51 All 

1025 


120 I C 

116 


12 AICrR 

292 


30 Cr L J 

1148 


121 I C 

500 


13 AICrR- 

1 

834 

1929.4 L J 

902 


19290 C 

490 


119 I C 

81 

899 (1, 

120 / C 

113 

837 

1929.4 L J 

1122 


1930,1 L J 

203 

840 

1929.4 L J 

1273 


19290 C 

491 

843 

119 / C 

16 

899 (2) 19290 C 

491 

844 

118 I C 

711 


10 LRACr 

122 

845 (1) 119 I C 

284 


1929,1 L J 

1056 

845 (2# 119 I C 

O 

sJ 


119 I C 

575 


1930.4 L J 

215 


30 Cr L J 

1033 

846 

• • • 



51 All 

977 

847 

118 I C 

240 


12 AICrR 

202 

843 

1930,1 L J 

206 

1 901 ( 1 ) 120 I C 

207 

849 

1930,1 L J 

205 


31 Cr L J 

13 

650 

1929,1 L J 

1216 


1930,1 L J 

202 


19290 C 

404 


1929 Cr C 

43J 

854 

113 I C 

235 

i 901 (2) 120 I C 

204 

855 

19290 C 

403 


3 L Cr L J 

10 


,118 I C 

46 


19290 G 

493 


10 LRACr 

141 


11 LRACr 

18| 


30 Cr L J 

S67 


13 AICrR 

131 


12 .4/0 R 

323 

903 

120 I C 

113 

857 

• • • 



30 Cr L J 

1145 

858 

119 J C 

4 


19290 C 

495 

859 

• • • 



13 AICrR 

142 

861 

• • • 


904 

10 LRACr 

151 

862 

118 I C 

225 


120 I C 

203 

864 

• • • 



31 Cr L J 

14 

865 

117 I C 

826 


19290 C 

493 

863 

118 I C 

47 


13 AICrR 

15 

869 

• . . 


905 (1)10 LRACr 

150 

870 

118 I C 

713 


120 I C 

127 


11930,4 L J 

94 

1 

30 Cr L J 

1158 


905 (1) 12 AICrR 
1929 Cr G 
905 (2) 118 I 0 


496 1931 
509 5 932 

191 


906 

907 
903 

910 

912 
914 (1) L0 
120 
31 


120 I C 
118 I C 

1930.4 1. J 

120 i a 

1929.4 L J 

121 I C 
118 I G 

LRACr 
I C 

Cr L J 

1930.4 L J 
13 AICrR 
19290 G 

914 (2) 11 LRACr 
120 I G 

30 Cr L J 
1930.4 L J 
13 AICrR 
19290 C 

916 11 LRACr 
120 I C 

31 Cr L J 
13 AICrR 
1929 Cr C 

917 10 LRACr 
•119 I C 
30 Cr L J 
1930.4 L J 


559 

667 

40 

552 

1100 

102 

710 

149 

194 

2 

199 

2 

642 
11 
123 
1155 
226 
117 
642 
6 
199 
7 
56 
644 
156 
863 
1133 
220 


919 


928 


930 


931 


13 A I Cr R 30 
192 )Cr C 64 3 
1930.4 L J 26 

120 I C 435 
31 Cr L J 88 
1929 Cr C 647 

11 LRACr 1 
13 AICrR 52 
12L I C 103 
19290 C 656 

31 Cr L J 206 
120 I C 257 
31 Cr L J 25 
11 LRACr 15 
13 AICrR 1*2 
19290 C 658 

120 I C 123 
30 Cr L J 1159 
11 LRACr 27 
13 AICrR 137 
1930/1 L J 216 


941 

9 43 

9 48 

950 


953 

957 


930 
933 
9 72 

974 


19290- C 
120 I C 
31 Cr L J 
1930.4 L J 
19290- C 


11 LRACr 

11 LRACr 
120 I C 
31 Cr L J 
1930.4 L J 
13 AICrR 
; 19290- C 

936 120 I C 

30 Cr L J 

1930/1 L J 
19290 C 

937 120 / C 

31 Cr L J 
'1930/1 L J 
13 AICrR 
11 LRACr 
19290- C 

940 120 I C 

30 Cr L J 
1930/1 L J 
11 LRACr 
19290 C 
121 I C 

1930/1 L J 

1929.4 L J 
120 I C 
1929.1 L J 
10 LRACr 

31 Cr L J 

120 I C 
13 AICrR 

19290 C 
1929/1 L J 
51 All 

1930.4 L J 

121 I C 
1929/1 L J 
1929/1 L J 
118 I C 

1929.4 L J 

120 I C 

977FB 1929/1 L J 
930 1929/1 L J 

121 I C 
934 H 9 i -C 


659 
261 

30 
148 

660 
48 

8 

205 
12 
242 
126 
663 
122 
1154 

251 
.664 
266 
35 
229 
133 
21 
665 

121 

1153 

218 

25 

669 

106 

57 

1228 

545 

1208 

153 

3 

195 

17 

593 

1049 

998 

235 

97 

1169 

1233 

657 

1201 

443 

1212 

1279 

108 

255 


Not© Cases not bearing parallel references against them are not reported elsewhere . 
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ALL INDIA REPORTER 


1S29 ALLAHABAD 


I. L. R. ALPHABETICAL INDEX 

of cases reported in 

I. L. R, 5L ALLAHABAD' 

WITH REFERENCES TO THE PAGES OF 

The All India Reporter 


• «• 


• • • 


» • t 


Bibi ... 


• • • 


• ♦ 




• • • 


• i « 


• • • 


• • • 


• • • 


• • « 


[139 Cases] 

Names of Parties 

Abdul Aziz v. Abdul Rahim 
Abdul Jalil Khan v. Ohaidullah Khan 
Abdul Wahid Khan v. Radha Kishen 
Achhaibar Singh v. Rajraati 

Akramunnisaa Bibi v. Musfcafaunnissa 
Altaf Begam v. Brij Narain 
Amarjifc Upadhiya v. Algu Chau bo” 

Angan Lai v. Saran Bihari 

Anrup Misir v. Ram Harakh 

Anwar Khan v Muhammad Khan” 

Asa Ram v. Kararn Singh 
Awadh Bihari v. Eahiman 

Bachchi Lai v. Dohi Din 
Baijnath v. Dhani Ram 
Baijnath v. Dhani Ram 
Baikunth Nath v. Jai Kishun 
Balbhaddar Prasad v. Bitto 
Banke Bihari v. Brij Bihari 

Bank Sk°innei Pel India Limited On Liquidation) v 

Banky Lai v. Raghunath Sahai .’” 

Bans! Ram v. B. N. W. Railway ... 

Bas <eo N aram v. Muhammad Yusuf 

Bhagwan Das v. Zamunad Husain 
hagwan Das Lachmi Narain v B. N. Ry 
hola Nath v. Raghunath Das Mithan Lai 

Chandrika Rai v. Srikant Rai 
Cbandu Mai v. Darbari Lai 

Dasami Sahu v Psivam ql_ i 

a inpLu v. iaiam ohameshwar 

\V Chand v. Sbeo Prasad 

1929 Indexes (All .)—9 


• • • 


• • • 


• • • 


• • 


• • 


• • 


• • 


1. L. R. pp. a. 

I. R. pp. 

• • • 

752 192S 

• A 291 

• • • 

PC 675 „ 

PC 228 

• • $ 

957 „ 

A 

i 5 81 

• • • 

802 „ 

if 

483 

• • • 

595 „ 

// 

238 

• • • 

612 „ 

if 

281 

1 * • 

478 „ 

it 

. 71 

• • • 

799 „ 

it 

503 

• • • 

998 „ 

it 

953 

• • • 

FB 550 „ 

If 

105 

* • • 

98.4 

1/ 

586 

• • • 

644 „ 

If 

279 

• • • 

629 1929 

A 

300 

• t • 

886 „ 

it 

577 

• • • 

904 „ 

if 

747 

• • • 

441 „ 

if 

449 

• • « 

1016 „ 

it 

754 

• • • 

Fanny 

519 „ 

tf 

170 

• • • 

494 „ 

if 

161 

• • • 

FB 188 1928 

A 

561 

• • « 

460 1929 

A 

124 


285 1923 

A 

617 

• » • 

986 1929 

A 

676 

• • • 

895 „ 

if 

597 

• • • 

1010 „ 

tf 

74 3 

• • • 

899 1929 

A 

597 

• • • 

981 „ 

tf 

592 

• • • 

621 1929 

A 

315 

• • • 

910 „ 

tf 

593 
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I. L. R. Alphabetical Index, 1929 Allahabad 


Names of Parties 


I. L. R. 

pp. 

A. I. R. 

pp. 

Ejaz Ahmad v. Saghir Bano 

• • • 

• • • 

850 

1930 

A 

287 

Emperor v. Ajudhia Prasad 

• • • 

• • • 

467 

1928 

A 

752 

v. Banarsi Das 

• • • 

• • • 

483 

1929 

A 

84 

v. Bhagat Ram 

• • • 

• • • 

489 

tr 

if 

114 

v. B ha iron Prasad 

• • • 

• • • 

377 

1928 

A 

756 

• v. Blian Dob 

• 9 • 

• • « 

463 

ft 

tt 

696 

v. Bihari Lai 

• • • 

• • • 

338 

ft _ 

tf 

588 

-v. Col. Bholanath 

• • • 

• • • 

313 

1929 

A 

1 

v. Duli Chand 

• • • 

• • • 

1025 

if 

it 

833 

v. Fateh Singh 

• • • 

• • • 

603 

if 

it 

320 

v. Gaya Prasad 

• 

• • S 

• • • 

465 

1928 

A 

745 

v. Ismail 

• • • 

• • • 

747 

1929 

A 

705 

v. Janeshar Das 

• • • 

• • • 

544 

it 

tt 

202 

v. Jwala 

• • • 

• • • 

470 

1928 

A 

754 

v. Kumera ... 

• • • 

• • • 

275 

1929 

A 

650 

v. Manni Lai Awasthi ... 

• • • 

• • • 

459 

1928 

A 

682 

v. Mansa Singii 

• • • 

• • • 

996 

1929 

A 

750 

v. Mewa Lai 

• • • 

• • • 

540 

it 

tt 

349 

v. Narbada Prasad 

» • • 

• • • 

864 

1930 

A 

38 

v. Neur Ahir 

• • • 

• • • 

408 

1928 

A 

755 

v. Prag Datt 

• • • 

• • • 

382 

if 

ft 

765 

v. Ram Lai ... 

• • • 

• • • 

663 

1929 

A 

273 

v. Shanker Singh 

• • • 

• • • 

485 

if 

ft 

201 

v. Sis Ram ... 

• • • 

• • • 

888 

if 

tf 

585 

Faqir Chand v. Harkishun Das ... 

• • • 

• • • 

908 

1929 

A 

599 

Gargi Din v. Debi Charan 

• • • 

• • • 

1017 

1929 

A 

805 

Ghamandi Nath v. Babu Lai 

• • • 

• • • 

977 

tf 

if 

899 

Govind Singh v. Manglu 

• • • 

• • • 

990 

if 

if 

703 

Gurdial Singh v. Arjun Singh 

• • • 

• • • 

882 

if 

H 

551 

Hansraj v. Official Liquidators, Dehra Dun 
Electric Tramway Co., Ltd. ... 

Mussoorie 

• • • 

... FB 

695 

1929 

A 

353 

Hanuman Prasad Singh v. Mathura Prasad Singh 

... FB 

303 

1928 

A 

472 

Hanwant Rai v. Chandi Prasad ... 

• • • 

# 

• • • 

651 

1929 

A 

293 

Hira Lai v. Piari Lai ... 

• • • 

• • • 

51 

1928 

A 

505 

Hukum Singh v. Surajpal Singh ... 

• • • 

• • • 

672 

1929 

A 

337 

Imtiaz Bibi v. Kabia Bibi 

• • • 

• • • 

878 

1929 

A 

602 

Jagannath Sahu v. Chhedi Sahu ... 

• • • 

• • • 

501 

1929 

A 

144 

Jagdeo Singh v. Kesho Prasad Singh 

• • • 

• • • 

1020 

tr 

it 

735 

Jagdish Prasad v. Hoshyar Singh 

• • • 

... FB 

136 

1928 

A 

596 

Jaggo Bai v. Utsava Lai 

• • • 

... PC 439 

1929 

PC 

166 

James Skinner v. R. H, Skinner ... 

• • » 

... PC 

771 

tt 

PC 

269 

Jamna Prasad v. Muhammad Zahiruddin 

• • • 

• • • 

658 

if 

A 

366 

Johari Mai v. Balmakund 

• • • 

• • • 

926 

if 

u 

669 

Joti Prasad v. Sri Chand 

• • • 

• • • 

237 

1928 

A 

629 

Juggi Lai Kamalapat v. Swadeshi Mills Company, Ltd. 

.... PC 

182 

1929 

PC 

11 

Jugul Kishore v. Banwari Lai 


• • • 

1053 

ft 

A 

791 

Kalika Prasad v. Ajudhia Prasad 

• • • 

• • • 

780 

1929 

A 

421 

Kali Prasad v. Parmeshwar Prasad 

• • • 

• • • 

487 

it 

it 

127 

Kalyan Das v. Jan Bibi 

• • • 

• • • 

454 

it 

ft 

12 

Kanhaiya Lai v. Girwar 

• • • 

• • • 

1042 

if 

it 

753 

Karimullah v. Rameshwar Prasad 

• • • 

• • • 

344 

it 

ft 

774 

Khaimnnissa Bibi v. Oudh Commercial Bank, Ltd. 

• • • 

610 

ft 

it 

287 




1. L. R. Alphabetical Index, 1929 Allahabad G7 


Names of Parties 

I. L. R. 

PP. 

A. I. R, 

PP. 

Kiran Koomar Banerji v. Baij Nath 

• • • 


402 

1928 A 

607 

Kishan Sarup y. Brijraj Singh 

• • • 


932 

1929 A 

726 

Rishen Sahai v. Raghunath Singh 

• • • 


173 

tf If 

139 

Kundan Lai v. Bhikari Das, Ishwar Da3 

• • • 


530 

If ft 

251 

Kunj Bikari v. Bindeshri Prasad ... 

• • • 


527 

If If 

207 

Lai Chand v. Ram Chandar 

• C • 


842 

1929 A 

462 

Lalta Prasad v. Chunni Singh 

• • • 


59 4 

" If 

385 

Lalta Prasad v. Pur an Lai 

• • • 


974 

1930 A 

286 

Madan Lai v. Gajendrapal Singh 

• • • 


575 

1929 A 

243 

Mahadeo Bharthi v. Mahadeo Rai 

• • • 


805 

if if 

506 

Mahadeo Prasad v. Khubi Ram ... 

• • • 


1023 

if ir 

793 

Mangali Prasad v. Babu Ram 

• • • 


659 

a if 

365 

Mauji v. Bhagole 

• • • 


872 

if if 

419 

Mirza Mai Bhagwan Das v. Rameshar 

• • • 


827 

n if 

536 

Misri Lai v. Gopi Cbaran 

• • • 


114 

1928 A 

538 

Muhammad Inayat Ali v. Emperor 

• • • 


892 

1929 A 

367 

Muhammad Shafiq Ahmad v. Muhammad Mujtaba 

• • • 


30 

1928 A 

660 

Murli v. Ghammar 

• • • 


61 

1930 A 

22 

Musharraf Begam v. Sikandar Jahan Begam ... 

• • • 


40 

1928 A 

516 

Nathu v. Babu Ram ... 

• • • 


758 

1929 A 

399 

Naubat Lai v. Mahadeo Prasad ... 

• • • 


606 

tf ir 

309 

Paras Ram Singh v. Raj Kumar Singh 

• • • 


760 

1929 A 

498 

Piare Lai v. Jhabba Lai 

• • • 


994 

ft it . 

668 

Pokhpal v. Lai Madho Ram 

• • • 


897 

1930 A 

302 

Punjab Sugar Mills. Co. v. Lachhman Prasad 

• • « 


1046 

tf It 

77 

Rad hoy Shiam v. Mewa Lai 

• • • 


506 

1929 A 

210 

Rahim Bakhsh v. Bachcha Lai 

• • • 


509 

it u 

214 

Ram Autar v. Ghulam Dastgir 

• • • 


589 

if it 

250 

Ramdin JIazari Lai v. Mansaram Murlidhar... 

• • • 


1027 

a if 

890 

Rameshar Prasad v. Ghisiawan Prasad 

• • • 


820 

i' n 

531 

Ram Gopal v. Tulshi Ram 

• • • 

FB 

79 

1928 A 

OIL 

Ram Kali v. Khamman Lai 

• • • 


1 

if if 

422 

Ram Kishun v. Lalta Singh 

• • • 


346 

• • 

if u 

1)21 

Ram Raj Tewari v. Sheoraj Saifchwar 

• • • 


968 

1929 A 

663 

itam Saran Das v. Bhagwat Prasad 

• • • 

FB 

41L 

n u 

53 

Ram Sarup v. Ram Richhpal 

• • • 


920 

if tt 

621 

Ram Sunder Lai v. Lachhmi Narain 

• • • 

PC 

430 

// PC 

143 

Rikhab Kumar v. Trivedi Sc Co. ... 

• • • 


874 

u A 

455 

Riaal Singh y. Baljit Singh 

• • • 


890 

" tt 

709 

Rohan Lai v. Collector of Etah ... 

• • • 


765 

n it 

525 

Rukia v. Mewa Lai 

• • • 


63 

1928 A 

746 

Rustam Khan v. Janki 

• • • 

% 

101 

tt tf 

467 

Sahdeo v. Budhai 

• • • 

FB 

853 

1929 A 

571 

nakina Begun v. Harnam Singh ... 

• • • 


971 

if if 

618 

Saraswati Trading Corporation, Ltd., In the matter of 

• • • 


406 

1928 A 

675 

Secretary of State for India v. Alladin 

♦ • • 


291 

if tt 

735 

Secretary of State for India v. Har Charan Das 

• • • 


845 

1929 A 

417 

i ecretary of State for India v. Murli Manohar 

• • • 


399 

1928 A 

670 

S ub Chandra v. Lachmi Narain ... 

• • • 

PC 

686 

1929 PC 

243 

Shyam Lai v. Badri Prasad 

• • • 

1039 

„ A 

789 

Skinner v.Naunihal Singh 

• • • 

PC 

367 

C 

158 

'.buraj Mai y. Shankar ... 

• • • 


885 

„ A 

600 


68 


I. L. R. Alphabetical Index, 1929 Allahabad 

Names of Parties IIP 


Suraj Narain v. Sukhu Ahir 
Toshanpal Singh v. District Judge of Agra 
Udit Narayan Singh, Raja v. Mubarak Ali ... 
Vakil of Azatngaib, In the matter of 
Wajid Ali Khan v. Pu ran Singh ... ... 

Yudhishter Lai v. Fateh Singh ... 

Zal im Singh v, Raghunandan 


• • • 




I. L. R. pp. A. I. R. pp. 

164 1928 A 440 


• • • 


386 1928 A 582 


... PC 359 1929 PC 75 

... FB 76 1928 A 439 

... PC 267 1929 PC 58 


901 1929 A 721 
604 1929 A 379 


• • f 


LIST OF CASES OVERRULED AND REVERSED 

1929 ALLAHABAD 


Abdul Jalii Khan v. Obedullah Khan, Reversed in AIR 1929 P O 999 

(1921) 43 All. 416=19 A.L.J. 227 . 

=A. I. R. 1921 All- 165=62 I. C. 

725. 

Emperor v. Bhairon, (1927) 49 All. Overruled in A. I. R. 1929 All 33 (P B ) 
240=25 A. L. J. 94=7 L. R. A. ' 

Cr. 183=A. I. R. 1927 All. 50=27 
Cr. L. J 1116=97 I. C. 428. 

Emperor v. Himayathullah, (1927) 49 
All. 844=25 A. L. J. 679=8 A. 1. 

Cr. R. 102=8 L. R. A. Cr. 106=A. 

1. R. 1927 All. 592=28 Cr. L. J. 

567=102 I. C. 503. 


A. I. R. 1929 All. 33 (E.B.). 


THE 


ALL INDIA REPORTER 

% 

1929 

ALLAHABAD HIGH COURT 


, 'A * A I R 1929 Allahabad 1 

Mukerji and King, JJ. 

Bhola Nath —Appellant. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 306 of 1928, De¬ 
cide:! on 12t!i July 1928, from an order of 
Sq 83. Judtfe, Bareilly, D/- 18th Feb. 1928. 

* < a ) Penal Cod?, S. 499 — (Wr 

Mukerji J.) To prove that certain words 
were defamatory, Court must be put in pos- 
sessmn o j actual words used and context in 
which they were used—Court cannot accept 
mere impression of witnesses (Kina, J. 

CO Hi f Clf , 

ire tho question aris-s 
as to wha.lv;r th« words us;ii were intended 

to harm or had the effect of harming tlm re- 

no- mrU. of° t ""J 84 b ° PUt in P-session 
n i words used but also of the 
coil,. \u in Which they were used, iu order tn 

hud th ) intention and the effect of the words 
and th C ° Urt f W ° Ul(1 aCCOpfc instoa d of the words 

nd he context, the “ impression left on the 
minds of the witnesses” it will be yielding 
its duty to witnesses with the result that the 
accused person will have no b^n^fit G f th * 

(°l“ J C b m°T, itS ‘ jlf : Rv:n « Bravo. 

v 4 1 • W, ltd. on. [p 3 q 2 j 

(b) Criminal Trial _ ^ 

by°»-lt" t 0t SUPpU:i " r ' t P r °««u"ion evidence 

ra ,„, c"orrobo P r aS » Sa:!eS fr ° m accU5eds =d*te- 
end by reject * , pr ° ,ecuti °" ^videnc 
Criminal P.’c ‘ S 34^" eXOnera ‘ in S ^im 

evfd e , „f. M Vo7’th^“ If th ° r3 b0 n ° sufficie ^ 

vag uen ; s 8 f 0 0 V h t L COnVlCtion or if ^om the 
Court is not- *‘ n pr 1 os ; cutlon evidence the 
not be open to the r d V' act on >*» it should 

prosjeution evidence bv A° “ Upplement tho 

statement of th« ^ selecting, out of the 

which might corroborate 8 1 h P 3 rso n ’ P?-age. 

deuce and to reject thrw the P rosecufc,o n evi- 
exonerate the accused passages w *? ich go to 
. v D , „ CU80d P erson * [P 5 C 1] 

(c) Penal Code S 4QQ c « 

M ’X£\r M *-” - * sr 
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quently marrying him—She making at¬ 
tempts to murder her husband —Her father- 
in-iaw making statements that she was 
insane and likely to cause danger to her 
husband and that she was 4 man-mad — 
father-in-law was protected by Excep. 9 so 
far as 1 st statement was concerned but not 

tor his second statement regarding her im¬ 
morality. 

W ife of certain Hr. Thomson became an in¬ 
timate lriend of certain militarv officer S R,i- 
pu: by caste, while he was ut Allahabad, and 
afterwards m the lifetime of her husband the 
two met secretly. On the death of Mr. Thom¬ 
son the two mit openly and began to live as 
husband and wife. One illegitimate child 
also was horn. When the officer was posted 
au Que,ta she too foHowed him there. There¬ 
after S was sent to Moradabad for his train- 
nig, having been transferred to the political 

reMv ri T| U b T,le11 fc,1G two w ere married sec- 
l “!'• All c* head of the training institution 
ha\ mg come to know that S was living with 
a European lady who was reputed not to he 
his wife pressed for disclosure of their rela- 

di 0 scTos ,P , an( ?n th ; filCt of , lllarriag0 was at last 

!ni d; A hereupon 6 was reverted to re¬ 
gular military department. In the meantime 
the couple was not living a happv life and it 
‘ ls fo ‘ jn rt fc hat the wife had made sever.il 
attempts ether for suicide or for murder of 

^j r hu . s ] h ‘ in(L The coupie then went to Delhi 
where the father of S was living, and then 
again returned to Moradabad. The father of 
6 thm worn, to Moradabad and interviewed 

H ie ^ 3ad of . fc} ^ training institution and also 
the District Magistrate. During the inter¬ 
view he defamed wife of S firstly by saying 

k K AT ° Un u° Un u miud therefore* 

wM T , her husband . ™d secondly 

that she was of loose moral character and 

the word used was a man-mad”. She then 

complained for defamation : 

Held : that the first statement though defa¬ 
matory was covered by Excep. 9 to S. 499 
inasmuch as the statement was made in 
good faith and for the prosecution of his son’s 
in teres,. While the second statement was 
not meant to serve any useful purpose and 
there was no justification for charging the 
complainant with sexual immorality. It did 
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not, tlnrafora, co .115 within the operation 
of Excap. 9. [P 7 C 1] 

(d) Penal Code, S. 499, Excep. 9—Person 
claiming protection under this exception 
must have made imputation in good faith 
for protecting interest—Merely believing 
in good faith that imputation is for protec¬ 
tion of interest of himself or of some one 
else is not covered by the exception. 

Exception 9, S. 499 only means that a 
man who makes an imputation in good faith 
and makes that imputation for the protection 
of the interest of himself or of any other per¬ 
son is outside the operation of S. 499, I. P. C. 
There is no justification for reading the ex¬ 
ception as meaning that if the person making 
the imputation believes in good faith that lie 
has been acting for the protection of the in¬ 
terest of himself or any other person, he is not 
liable : 3 .1//. 8lo,-Api)r. [P 8 C 1] 

Motilal Nehru and Nehal Chand —for 
Appellant. 

Sailanath Mukerji and Surendra 
Nath Vanna —for Respondent. 

Mukerji, J. — The appellant, Col. 
Bholanath, has been convicted of the 
offence of defamation under S. 500, 
I. P. C., and has been sentenced to pay 
a fine of Rs. 500. The prosecution was 
started on two complaints filed by his 
own daughter-inTaw, Mrs. Bisheshafnath, 
in the following circumstances. The 
complainant was married to one 
Mr. Thomson, a well-known and wealthy 
manufacturer of tiles etc. carrying on 
business at Allahabad and Cawnpore. She 
came to be introduced to the family of 
the appellant, while he was stationed at 
Allahabad, and there, at Allahabad, she 
met the son of the appellant, Lt. Bishe- 
sharnath. According to the complaint 
filed on 26th June 1927 (the first com¬ 
plaint) the complainant and Bishesher- 
nath grew to be intimate friends. 
Mr. Thomson removed to Cawnpore per¬ 
manently and then the complainant and 
Bishesharnath often met secretly. On 
the death of Mr. Thomson the parties 
met openly, and according to the com¬ 
plainant herself the two began to live 
as husband and wife from December 1924. 
Bisheshar Nath was posted to Quetta, 
and, at his request, the complainant went 
to live with him there, with her illegiti¬ 
mate baby, of whom Bishesharnath 
was the father. The baby died in Quetta, 
and thereafter Bishesharnath was sent 
to Moradabad for his training, having 
been transferred to the Political Depart¬ 
ment. The complainant lived with 
Bishesharnath there and passed for a 
friend of Bishesharnath’s mother. The 


Roman Catholic priest at Moradabad to 
whom the complainant used to pay visits 
deprecated her living with Bisheshar¬ 
nath without her being married to him. 
Bishesharnath changed his religion, and 
adopted the Roman Catholic Christian 
faith. Then, the two were married, sec¬ 
retly, at Moradabad in August 1926. The 
fact of the marriage was kept secret, the 
reason being, according to the complai¬ 
nant this. It was feared that the dis¬ 
closure of the fact Qf the marriage would 
affect adversely the employment of Bishe¬ 
sharnath in the Political Department. 

It is, however, a fact that according to 
either a will or a deed executed by the 
late Mr. Thomson, his widow could enjoy 
the income of the estate, amounting to 
Rs. 4000 to 6000 a month, for her life, 
subject to loss of the income, on remar¬ 
riage. The marriage was kept secret, 
and the income from the estate of Mr. 
Thomson was enjoyed by the complai¬ 
nant. In December 1926 Mr. Stewart, 

I. C. S., the head of the Training In- 4 
stitution, having come to know that 
Bishesharnath was living with a Euro¬ 
pean lady, who was reputed not to he his 
wife, pressed Bishesharnath to disclose 
the nature of relationship that existed 
between the two. In spite of further 
attempts at concealment, the fact of the 
marriage was disclosed in December 

1926. On 14th March 1926, a telegram 
was received from the Government, by 
the Training College authorities, direct¬ 
ing the reversion of Bishesharnath to the 
regular Military Department. This seems 
to have upset him considerably. Frantic 
efforts were made by him to obtain in¬ 
tercession of friends and high officers. 

The appellant and his son were not on 
good terms, yet Bishesharnath and his 
wife went to Delhi, where Bisheshar¬ 
nath’s father was, in order to see him. 

This was on or about 19th March 1927. 
There, at Delhi, Bishesharnath obtained 
an interview with the Viceroy, but noth¬ 
ing came out of it. The couple then 
returned to Moradabad. On 27th March 

1927, Col. Bholanath arrived at Morada¬ 
bad, and stopped at the dak bungalow. 

The previous day he had wired to Mr. Abu 
Mohammad, an officer of the Provincial 
Service, who was then in charge of the 
Training Institution, Mr. Stewart having, 
in the meantime, left Moradabad, on 
leave. Mr. Abu Mohammad brought Col. 
Bholanath to his own house, and sent for ** 
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Bishesharnath. The latter ’and his wife 
both came. They had a talk with Mr. Abu 
Mohammad, and they left. Mr. Abu 
Mcfhammad then took the appellant to 
the house of Mr. Collett, the District 
Magistrate. Col. Bholanath had some 
talk with him, and then on his way back 
to the house of Mr. Abu Mohammad Col. 
Bholanath saw the Superintendent of 
Police Mr. Field and then left for Delhi 
the next day. 

It is said for the prosecution that dur¬ 
ing his interview with Mr. Abu Moham¬ 
mad and Mr. Collett the appellant de¬ 
famed the complainant by stating that 
she was of unsound mind and likely to 
murder her husband, that she was of 
loose character, ‘man-mad’ and had a 
very bad reputation for being immoral at 
Cawnpore and at Allahabad. 

It is on these two charges that the 
prosecution was based. For the prosecu¬ 
tion Mr. A. P. Collett and Mr. Abu 
Mohammad and a few more witnesses 
were examined, as also the complainant. 
The appellant made his statement before 
the Committing Magistrate and the Ses¬ 
sions Judge. He examined two witnesses. 

The learned Sessions Judge found that 
the prosecution witnesses failed to give 
the exact words, which, it is said, 
defamed the complainant. This, he 
thought, did not aflect the prosecution, 
adversely, because, he thought, Col. 
Bholanath 

to all intents and purposes, admitted the 
offences with which ho had been charged.” 

Then the learned Judge discussed the 
statement of the appellant and arrived 
at the conclusion that Col. Bholanath did 
make a statement as to the want of 
sanity of the complainant to the extent 
of alleging that his son’s life was not 
safe at her hands. Then the Judge ex¬ 
pressed his belief that the statement was 
made in good faith” but not within 
the meaning of the definition of that 
expression as given in the Indian Penal 
^ode, that he acted on the statement of 
his son and that he was not justified in 
doing so, without further inquiry. The 

Judge accordingly convicted the appel¬ 
lant on the first count. 

On the second count the learned Judge 
tound that whatever might be the charac- 

ter°t the complainant, the imputation 

alter the marriage, could servje nobody’s 
purpose and the information given to 
Messrs. Collett and Abu Mohammad 


brought the appellant outside Excep. 9, 
S. 499, I. P. C. 

While I am not prepared to lay down, 
as a universal proposition, that in no 
case where the actual words used have 
not been proved, a conviction for defa¬ 
mation, by word of mouth, cannot be 
maintained, it must be conceded that in 
majority of eases it should be so. Defa¬ 
mation is defined as follows : 


xiiuBvuL uy-woras . 

lishes any imputation concerning any person 
intended to harm, or knowing or having rea¬ 
son to believe that some such imputation 

will harm, the reputation .is sa jd 

to defame that person.” 

When the question arises as to whe¬ 
ther the words used were intended to 
harm or had the effect of harming the 
reputation, the Court must be put in 

possession not only of ' the words used, 

but also of the context in which they 
were used, in order to find the intention 1 
and the effect of the words. If the Court' 
should accept, instead of the words and 
the context, the “ impression” (of the 
woids used, and of the general conversa¬ 
tion) left on the minds of the witness”, 
it will be yielding its own duty to wit¬ 
nesses with the result that the ' accused 
person will have no benefit of the opi¬ 
nion of the Court itself. The observa¬ 
tions of their Lordships of the Privy 
Council, in the case of Rainy v. Bravo 
(1), at p. 295 and subsequent pages are 
highly relevant to this case. In the case 
itself, a retrial was ordered on the ground 
that the principal witness Metzer, at¬ 
tempted to state the words used in the 
note destroyed (containing the libel), and 
not merely his impression of the purport. 

In this particular case, it will he re¬ 
membered, the conversation between the 
appellant and the two witnesses took 
place on 27th March 1927. No record 
of the conversation was made at the 
time, nay, no notes were ever made 
None of the witnesses say that .they made 
an entry of the substance of the conver¬ 
sation in their diary. The witnesses 
were examined on 19th July 1927, some 
4 months after the conversation. It 
would, therefore, be difficult for the wit¬ 
nesses to give any coherent and cogent 
narrative of the interview. Let us com¬ 
pare the evidence actually given by the 
two witnesses whose honesty and in¬ 
dependence is above suspicion. 

(1)' [1872] 4 P. C. 287 = 20 W. B. 873 =T27 
L. T. 249. 
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Mr. Collett’s statement, in the exami¬ 
nation-in-chief, is very short. The rea¬ 
son evidently is that he did not re¬ 
member, as he himself says, most of the 
conversation that passed between him 
and the appellant. In his examination- 
in-chief he said : 

“He (the appellant) said she (the complai¬ 
nant) was not in her senses or words to that 
effect and spoke of her as a woman of loose 
character.” 

In cross-examination he said, “ that 
was the purport of his conversation.” He 
could not give the sequence of the con¬ 
versation, what preceded and what fol¬ 
lowed these statements. After this I 
may safely say that his evidence affords 
little assistance to the Court. That 
Mr. Collett has a poor recollection of 
what passed in the interview will be 
clear from the following facts. Col. 
Bholanath’s whole case is that he was 
anxious for the safety of his son at the 
hands of his wife, and that was why he 
sought assistance of the witnesses Messrs. 
Abu Mohammad and Collett, the autho¬ 
rities at the place, although they were 
utter strangers to him. While he 
said that that was the object of 
his visit and while "Mr. Abu Mohammad 
supports him on this point, Mr. Collett 
has not the slightest recollection, on this 
important subject. He says, 

“ I cannot sav whether he (the appellant) 
was anxious for his son’s safety. ” 

According to Mr. Abu Mohammad 
when the appellant saw, at the witness’ 
request, "Mr. Collett, he (the appellant) 

repeated almost the same allegation* 
against the complainant and said he was anxi¬ 
ous about his son’s safety. ” 

As to the complainant’s moral charac¬ 
ter, Mr. Collett simply remembers that 
Col. Bholanath mentioned her as a 
woman of loose character. He, however, 
has a definite recollection that Cot. 
Bholanath mentioned that his son had 
been living with the complainant before 
their marriage. The complainant, how¬ 
ever, charges the appellant with having 
said something more or less definite and 
mre serious. 

# 

Coming to Mr. Abu Mohammad, the 
witness says not a word about the appel¬ 
lant having spoken to him about the 
mental condition of his daughter-in-law. 
On the other hand, he says that he does 
no remember that the appellant ever 
mentioned that the complainant was 
insane. As to her moral character Mr. 
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Abu Mohammad certainly gives'his own 
impression of the interview and not the 
words used, except the word “man-mad” 
as having been used by the appellant. 
The witness does say that he understood 
Col. Bholanath as having said that the 
complainant was of a bad character and' 
that her bad character was wellknown at 
Cawnpore and at Allahabad. We have 
to remember that the second complaint,, 
which complained of the attack said to- 
have been made on her character was- 
filed on 28th October 1927 after the com¬ 
plainant had seen Mr. Abu Mohammad 
at Bijnor. It was on an information 
supplied by the witness himself, several 
months after the occurrence that the 
complaint is based. In the circum¬ 
stances, it would be unsafe to base a con¬ 
viction on the unaided memory of the 
witness. 

I am of opinion that there was ample 
justification for the Court below for dis¬ 
carding the prosecution evidence and for 
considering whether there were sufficient 
materials on the admission of the appel¬ 
lant to justify a conviction. 

This brings me to a consideration of 
the law relating to the statement of the 
accused person, viz,, how far it can be 
used against him. 

It is established law that when a pre¬ 
vious statement of a party is put into 
the evidence against him, as an admis¬ 
sion made by him, you must tender into 
evidence the whole of it, including the 
portion which goes in his favour. In 
order to understand what the person 
meant, you must consider the whole of 
that statement. This will not preclude 
you from finding, on the basis of evidence 
on the record, how far the statement is 
correct and how far it is untrue ; see 
Phipson’s Manual of Evidence, 3rd edn. 
p. 79. The same principle will apply 
where the statement is made in the 
course of the trial, whether it be a civil 
or criminal trial. I need hardly point 
out that the statement under discussion, 
is not the same thing as a' deposition 
given in the case, by a party, for the 
purpose of furnishing evidence in it. 
Such being the genral law, let us con¬ 
sider the law as laid down by the Cri¬ 
minal Procedure Code as regards the 
statement of an accused person. 

There is no provision, in the Indian 
law, by which an accused person may 
give his sworn testimony in support of 
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his case. Indeed, the S. 342, Criminal 
P. C.- prohibits the swearing of an ac¬ 
cused person. The purpose and use of 
the examination of the accused person is 
laid down in the Criminal Procedure 
Code and no one has a right to travel 
•outside it. The rule says that the ac¬ 
cused person may be questioned, from 
time to time, by the Court, during the 
progress of the inquiry or trial for the 
purpose of enabling him to explain the 
•circumstances appearing in the evidence 
•against him. It further lays down that, 
"for the same purpose, the Court shall 
examine him after the evidence for the 
prosecution has been closed. 11> is clear 
that the examination of the accused 
person is not meant to supply any defici¬ 
ency that there may exist in the prosecu¬ 
tion evidence. 

As to the use of the statement 
•the S. 342 simply says the Court, 

may take the same into con¬ 
sideration. ” This is purposely wide. 
The Court is invited to come to the pro¬ 
per conclusion by taking into considera¬ 
tion not only the evidence adduced for 
the prosecution and defence (if any) but 
also the statement of the accused person. 
If the. statement of the accused person 
satisfactorily explains the prosecution 
evidence, there can he no conviction. If 
the statement as also the defence evidence 
{if any) do not rebut the prosecution evi¬ 
dence, and the Court feels justified in 
acting on the latter, it will convict. It 
is clear and follows from what has gone 
before that, if there be no sufficient evi¬ 
dence for the conviction, or, if from the 
vagueness of the prosecution evidence, 
the Court .is not prepared to act on it, 
jit should not be open to the Court to 
supplement the prosecution evidence by 
^selecting, out of the statement of the ac¬ 
cused person, passages, which might cor¬ 
roborate the prosecution evidence and to 
jreject those passages, which go to exone¬ 
rate the accused person. Cases on the 
principle enunciated above are numerous 
and the following may he usefully read : 

King-Emperor v. Bliutanath Ghosh (2) 
Abilullah Ravuthcin , In re (3) and the 
cases cited there. 

If, on the whole of the statement of 
the accused person, taken together, his 
puilt is est ablished, and his plea, say, of 

(2) [190S] 7 C. W. N. 345. 

(3) [1916] 39 Mad. 770=2 M. L. W. 939= 
30 I. C. 447=(1915) M. W. N. 413. 


acting in self-defence or of the case fall¬ 
ing within any of the general or special 
exceptions are not made out on the facts 
admitted, there cannot he any bar to a 
conviction, simply because the prosecu¬ 
tion evidence, by itself, would not have 
secured a conviction. Let us take this 
example : 

A is charged with murder. The pro¬ 
secution evidence is vague and not con¬ 
clusive. A on being questioned makes 
the following statement 

“ The deceased, two days before the murder, 
insulted me, in 'open market, by abusing me 
and by beating me with a shoe. On the day 
of occurrence, I found him returning to his 
house alone and I struck him with a lathi, he 
fell from the high ground on which he stood 
and thereby broke his head. ” 

w 

The medical evidence, let us suppose, 
points to only one lathi blow on the back 
of the deceased and is consistent with 
the accused’s statement. Can the accused 
person he convicted of murder ? Let us 
assume, there is no eye-witness worthy 
of belief and the Court is bound to dis¬ 
believe the witnesses. I suppose it 
would he impossible to convict A of 
murder. But A may surely be held guil¬ 
ty of causing simple hurt, on his own 
statement. He has nothing to complain 
of, if his whole statement be accepted 
and he is convicted on it. He need not 
have made a statement, but having made 
one, he may be held guilty, on it. 

In this view of the law, I proceed to 
examine the statement of the appellant. 

The appellant was examined by the 
Committing Magistrate on 22nd Decem¬ 
ber 1927. He was again examined before 
the Court of Session. On 22nd December 
1927, the appellant stated that he never 
described the complainant as a woman of 
unsound or unbalanced mind, that he did 
say that his son’s life was in danger at 
her hands, and that he criticized the 
moral character of the complainant ad¬ 
versely, hut only in so far as it affected 
him and his family. He denied that ho 
used the words “ man-mad. ” 

So far as the complaint is that the ap¬ 
pellant stated that the complainant was 
insane, fit for a lunatic asylum, we have 
already shown that the exact words used 
are not known. Mr. Collett, gives only 
his “ impression, ” and Mr. Abu Moham¬ 
mad does not remember anything like 
that as having been mentioned before 
him. The appellant denies that he ever 
made any such statement. In the cir- 
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cumstances there can be no conviction 
for defamation -on the'ground that the 
appellant called the complainant as a 
woman of unsound mind, etc. 

The second imputation, which is really 
connected with the earlier charge of hav¬ 
ing called the complainant of unsound 
mind, is that the life of her husband was 
not safe in the hands of the complainant, 
and that she was likely to murder her 
husband. For this, there is ample rea¬ 
son to suppose* that the appellant beli¬ 
eved in good faith that such was the 
case. In bringing this matter before the 
two witnesses Messrs. Abu Mohammad 
and Collett the appellant acted in the 
protection of his son’s interest, and 
therefore did not commit the offence of 
defamation. 

The complainant would make us be¬ 
lieve that before the telegram arrived on 
14th March 1927, reverting her husband 
to the military career and before she and 
her husband went to Delhi on 19th or 20th 
March she and her husband were on the 
best of terms. This is not true. Her 
suggestion that it was the parents of her 
husband, who alienated her husband’s 
affection from her, is not true. Bisheshar 
Nath has not given his evidence, and we 
cannot expect others to know much about 
the domestic affairs of the complainant 
and her husband. Still there is ample 
material on the record to establish that 
the complainant’s story about her and 
her husband’s living a peaceful and 
happy life is not true. The complainant 
and her husband returned from Delhi 
on 20th March or thereabout, and the 
latter left the former, finally, on 12th 
April. According to the complainant 
the trouble arose between the two dates, 
and the final separation came on 12th 
April. Let us see if it is so. Accord¬ 
ing to the appellant, when his son visited 
Delhi on or about 20th March 1927, 
Bisheshar Nath told him that he and his 
wife had been living a“ cat and dog 
life. ” This statement receives support 
from several sources. The complainant 
herself says : 

“ My husband’s behaviour between January 
and March 1927 almost killed me.” 

If this was so, it is not right and true 
that Bishesharnath and his wife were 
living happily till their visit to Delhi on 
19th March or 20th March 1927. Mr. 
Collett says that at one time he gave ad¬ 
vice to the complainant to go to Cawn- 


pore and she did go. From Cawnpore 

she brought a nurse or an old servant, and 

Mr. Collett told Bishesharnath that as 

there was then a third party, it would be 

easier for them to live together. Accord- 
£ • 

ing to the complainant he did not go to 
Cawnpore, after 20th March 1927, till 
13th April, the day after her husband had 
left her. Thereafter, she and her husband 
did not live together. It follows, the in¬ 
cident, Mr. Collett speaks of, must have 
taken place before 19th March. Further, 
Mr. Collett tells us that before Col. 
Bholanath saw him, Mr. Beatty, the Dis¬ 
trict Judge, came to him and told him 
that there was a row at the house of the 
complainant, and Mr. Collett understood, 
from what Mr. Beatty told him, that the 
row was because either the complainant 
was going to commit suicide oY was going 
to murder her husband. Again, Mr. Col¬ 
lett says, lie wrote one or two letters to 
Mr. Shakespeare (said to be a son-in-law 
of the complainant) about the affairs of 
the complainant and her husband, and 
Mr. Shakespeare wrote back that the offi¬ 
cials at Moradabad were interfering too 
much in the matter. This would go to 
show that the trouble between the com¬ 
plainant and her husband was of a longer 
standing than the former would make out. 
Lastly, Col. Bholanath says that his son 
told him that the complainant had once 
borrowed a razor from a bar bar. The 
complainant admits that she did borrow 
one, but she says that she did so later, 
in April 1927. If so, how could the ap¬ 
pellant come to know of the episode of 
the razor from his son on or about 19th 
March ? There cannot be any manner of 
doubt that about 19th March 1927 the 
couple were living a very unhappy life 
and Bishesharnath did tell his father 
that he apprehended danger to his life. 

The learned Sessions Judge thinks that 
Col. Bholanath should not have believed 
Bishesharnath for he was an undutifuL 
son. Bishesharnath fell into the bad gra¬ 
ces of his father owing to his intimacy 
with the complainant, and, if it was 
against her that he was then complaining 
there would be every reason for Col. 
Bholanath to accept his son's story as 
true. We have already shown that Bis- 
hesharnath’s story about the unhappy life 
was, as a matter of fact, true. Thereafter, 
the appellant learnt from his bearer that 
while at Delhi, the complainant has 
tried to purchase a revolver. This fact is 
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now admitted and the explanation of the 
complainant that the husband wanted the 
revolver is untrustworthy. Col. Bhola- 
nath says that his wife was entirely up¬ 
set, and this fact is amply proved by the 
incident that Col. Bholanath made an in¬ 
quiry and found that the story of the at¬ 
tempt at purchase of a revolver was true. 
He made a report to the police-station. 
The report is on the record and is Ex. F. 
It was made on 22nd March 1927. In it,. 
Col. Bholanath stated that the com¬ 
plainant, on account of her bad temper, 
had several times threatened to kill his 
son. The man who took down the report 
states, in cross-examination, that the ap¬ 
pellant was at the time of making the 
report “much disturbed”. Thereafter Col. 
Bholanath saw Mr. Stewart, who was 
then at Delhi, on his way home. Mr. 
Stewart told him that he did not see his 
son when leaving Moradabad. He (Mr. 
Stewart) then wired to Moradabad in¬ 
quiring if Bishesharnath was there. No 
reply having been received from Morada¬ 
bad, Col. Bholanath wired to Mr. Abu 
Mohammad that he was leaving for 
Moradabad. All this is ample evidence of 
honest behaviour and good faith on the 
part of Col. Bholanath. No further in¬ 
quiry was needed ; see Abdul Hakim v. 
Tej Chander (4). 

Col. Bholanath’s anxiety was only to 
take away his son from his wife and to 
place him out of danger. If this was so 
he was bound to tell Mr. Abu Mohammad, 
the head of the institution in which the 
son was being trained and to tell the Dis¬ 
trict Magisrate all his fears and to seek 
his and Mr. Abu Mohammad’s aid. At 
about the end of his cross-examination, 
Mr. Collett realized and admitted that 
the visit of the appellant to him could 
have been only as a District Magistrate, 
and not as a mere third party. Col. 
Bholanath’s visit to the Superintendent 
of Police points to the same conclusion. 
The imputation complained of, in the cir¬ 
cumstances, namely the life of Bisheshar- 
nath was not safe in the hands of his 
wife, was amply protected by Excep. 9, to 

S. 499, I. P. C. 

Next comes, what is, virtually, the 
second charge. The complaint is that the 
appellant told the witnesses Messrs. Collet 
and Abu Mohammad that the complainant 
was of loose character, “man-mad” and 
ha d very bad r eputation for being im- 

(4) [18S1J 3 All. 815=(1681) A. W. N. 81. 


moral at Cawnpore and at Allahabad. Col. 
Bholanath states : 

“I criticized the complainant’s character so 
far as such character affected me adversely as 
a father-in-law. What I said was that we were 
Rajputs, whose chief pride was that we never 
mixed our blood. That I belonged to the old 
school and that I did not approve of mixed mar¬ 
riages, that the complainant was older than my 
son, that she had been married twice before and 
had two lots of children, the eldest of whom 
was that older than my boy, that she had lived 
in adultery with my son during the lifetime of 
her second husband, the late Mr. Thomson and 
in open immorality at Allahabad, Cawnpore 
and Quetta with my son. That a woman of 
that character cannot be tolerated in a Rajput 
and Hindu family as a daughter-in-law. I 
made these remarks as this affected me ad¬ 
versely as a father-in-law, and as far as it af¬ 
fected my son and my family generally”. 

This statement there can be no doubt, is 
a clear and honest statement of what was 
actually said by the appellant to the wit¬ 
nesses Messrs. Abu Mohammad and Collett. 
This speaks before the Court a good deal 
more than the witnesses could possibly do 
from their memory. Undoubtedly, the 
statement made by Col. Bholanath to the 
witnesses was a defamatory statement and 
came within the purview of S. 499,1.P.C. 

If the case came within any of the 
Exceptions of the S. 499, I.P.C., it would 
be for the appellant to show that it did 
come. No doubt if the evidence for the 
prosecution afforded any assistance to the 
appellant, in proving that he came with¬ 
in one of the exceptions to S. 499, he was 
welcome to take advantage of any such 
evidence. Their is, however, not much 
to be found in the prosecution evidence 
which can be of assistance to the appellant. 

It was argued on behalf of the appel¬ 
lant by Pandit Moti Lai Nehru that the 
statement came within the Exception. 9 to 
S. 499, I. P. C., and he asked us to read 
the exception as bearing the following 
meaning. An imputation which would be 
otherwise defamatory would not be defa¬ 
mation if it was made in good faith, and 
the person making the imputation believed 
that he was making it for the protectioa 
of his own interest or the interest of any 
other person. He referred to S. 79,. 
I. P. C., as supporting his argument. I 
have considered the point carefully, and I 
am of opinion that the contention is not 
sound. 

The expression “good faith” is defined 
in S. 52, I. P. C., as follows : 

‘‘Nothing is said to be done or believed in 
good faith which is done or believed without 
due care and attention.” 
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u W H1 bp noticed that the expression 
good faith can be used both in con¬ 
nexion with something done’ and in con¬ 
nexion with something ‘believed.’ For 
example in S. 300, Excep. 3, the ex¬ 
pression good faith” has been used in 
connexion with a belief. The expression 
is found ^ in Excep. 9, in connexion 
with an act . Further, the expression 
good faith” has been used only once. I 
can, therefore, read the Excep. 9, as 
meaning only this, that a man who 
makes an imputation in good faith and 
makes that imputation for the protection 
of the interest of himself or any other 
person is outside the operation of S. 499, 
|L P. C. There is no justification, in . my 
(Opinion,for reading the Exception as mean¬ 
ing that if the person making the impu¬ 
tation believes in good faith that he has 
jbeen acting for the protection of the inter¬ 
est of himself or any other person, he is 

not liable. It will be a question of law, 
and not of fact for decision, in a parti¬ 
cular case, by the Court, whether the man 
making the imputation in good faith was 
or was not acting for the protection of the 
interest of himself or any other person. 
This view in no way militates against 
the view taken in the case in Abdul 
Hakim v. Tej Chander (4), cited above. 

That being my reading of tiie law, the 
question is whether Col. Bholanath had 
any interest of himself or of his son to pro¬ 
tect, in making the imputation against the 
complainant. It will lie noticed that Col. 
Bholanath. himself gives no explanation 
as to the circumstances in which he made 
the imputation, quoted at length above. In 
the statement of Mr. Abu Mohammad, we 
have got a single sentence, which might 
or might not furnish us with a clue as to 
what led Col. Bholanath to make the im¬ 
putation. Mr Abu Mohammad says : 

It was to justify this refusal that ho at¬ 
tacked her character.” 

The refusal referred to was as to Mrs. 
Bishesharnath being received by the ap¬ 
pellant as his daughter-in-law. It may 
be that there was some suggestion on be¬ 
half of the witnesses Messrs. Collett and 
Abu Mohommad or of one of them that 
the appellant should accept the com¬ 
plainant as his dcughter-in-law, the mar¬ 
riage being a hard fact. Or it may be 
that Col. Bholanath, in stating how he 
was afraid of the complainant’s pos¬ 
sible violence towards her husband, 
could not restrain himself and came out 
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with a story as to the complainant’s past 
life. If we take the most charitable view 
of the appellant’s case (as to which, how¬ 
ever, there is no evidence) the appellant 
ga\ e out the past history or supposed 
past history of the complainant’s life to 
satisfy what must be taken as idle curi¬ 
osities of the witnesses, Messrs. Collett 
and Abu Mohammad. It was enough to 
tell those gentlemen that the appellant’s 
son's life was in danger at the complain¬ 
ant s hand. The alleged past history of 
the complainant’s life could not, in any 
wa y. justify a conclusion that she was of 
a violent temperament, and it was unsafe 
for Bishesharnath to live with her. As! 
it turns out, the imputation made by the 1 
appellant served nobody’s purpose, and 
the appellant is not entitled to come 
within Excep. 9, S. 499, Penal Code. 

The result of my deliberations, there¬ 
fore, is that while the first charge cannot! 
be sustained, the second charge cannot be! 
refuted. 

Like the learned Session Judge, who 
tried the case, I have every sympathy for 
Col. Bholanath, in his distress, but I 
have to administer the law, and he has, 
certainly, been found having done some¬ 
thing which the law did not permit him 
to do. 

For the appellant, his counsel has not 
urged anything about the sentence. The 
reason is perfectly clear. The appellant 

cares little for the amount of fine inflicted 
on him. What he cares for is a convic¬ 
tion. Having regard, however, to the 
circumstances of the case, and to the fact, 
that on one of the two counts the appel¬ 
lant has been acquitted, I think it right 
and proper, though Unasked, to reduce the 
sentence to the sum of Ks. 250. 

King, J. —I concur in the proposed, 
order, which is the outcome of our previ¬ 
ous 'consultations, but consider it desir¬ 
able to state my reasons independently. 

The accused is charged with having 
made certain defamatory statements to 
Mr. Collett, the District Magistrate and 
to Khan Bahadur Syed Abu Mohammad, 
Deputy Collector, on 27th March 1927. It 
is convenient to split up the charge into 
two separate parts or charges. 

The first charge is that the accused 
stated that the complainant was of un¬ 
sound mind and likely to murder her hus¬ 
band. If the accused spoke of the com¬ 
plainant as a lunatic with homicidal ten' 
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dencies, his remarks were obviously high 
ly defamatory. 


There is no evidence that the accused 
described the complainant as positively 
insane in the sense of being a fit subject 
for detention in a lunatic asylum. The 
accused never suggested that any action 
should be taken against her under the 
Indian Lunacy Act. Mr. Collett deposes 
briefly, without any amplification or ex¬ 
planatory details, that the accused stated 
that the lady was “not in her senses.” 
The accused admits making this state¬ 
ment and explains that in referring to the 
lady s eccentric conduct in jumping into 
a river, and trying to buy a revolver, and 
so forth, he stated that this was not the 
conduct of a woman in her senses. I am 
prepared to accept this explanation, as 
Byed Ahu Mohammad who was present at 
the interview, deposes that he has no re¬ 
collection of any allegation of insanity 
against the lady. Evidently the accused 
made no imputation of insanity in suffi¬ 
ciently definite terms to justify a convic¬ 
tion for defamation on that ground alone. 
He did, however, mention that the lady 
had on certain occasions behaved like a 
person out of her senses, so much so that 

'he feared that his son s life was in danger 
at her hands. 

I may here remark that in my opinion 
it is unnecessary to prove the exact words 
used by the accused for the purpose of 
supporting a conviction for oral defama- 
j tion. It is sufficient to prove the purport 
or substance of the defamatory imputa¬ 
tions. No honest witness would profess 
to remember the exact words used by a 
person who has been speaking for even 15 
minutes.. At the most he may remember 
some striking phrase or expression. But 
a witness’ failure to recall the exact 
words used, or the exact context in which 
they were spoken, is immaterial, provided 
that he can give a sufficiently clear ac¬ 
count of the purport of the defamatory 
lemarks. Although the. learned counsel 
or the appellant argued that no convic¬ 
tion could be sustained unless the exact 
words were proved, he was unable to 
<}uote any authority for his proposition, 
and I am not prepared to accept it. En¬ 
glish rulings on the English law of libel 
seem beside the point when the task be- 

Q >r0 <nrf * s a PP l V the provisions of 
V 499, . I. P. C., to a case of alleged 
defamation by spoken words. 

The next question is whetheV the ac- 
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cused represented that the lady was likelv 
to murder her husband. According to Syed 
Abu Mohemmad the accused stated that 
he was anxious about his son’s safety, and 
that the complainant was “a dangerous 
woman, and it was a source of great 
anxiety to his parents that Bisheshar 
Nath should continue to live with her. 
The accused represented the dangerous 
position his son was in, and requested 
Mr. Collett’s help as District Magistrate. 
Mr. Collett does not remember whether 
the accused said that the complainant was 
likely to commit murder or suicide or 
whether the accused was anxious about 
his son s safety, but says that the accused 
came to see him in his capacity as Dis¬ 
trict Magistrate. In view of the expla¬ 
nations given by the accused it is clear 
that Mr. Collett’s memory is at fault, and 
that Syed Abu Mohammad is right in 
stating that the accused represented that 
the complainant was a dangerous woman 
and that he was anxious for his son's 
safety if he continued to live with the 
complainant. The accused frankly ad¬ 
mits : 

I did say to Mr. Collect that my son's life 
\%as in danger at the complaint’s hands. The 
reason I went to Mr. Collect wa*s that I feared 
for my son’s safety, and I must have made 
some statement of that kind though 1 do not 
remember the exact words.” 

The accused explains that he had good 
reason to fear for his son’s safety. His 
son saw him at Delhi on 20th March 
1927, and stated that he and the com¬ 
plainant had been leading ‘a cat and dog 
life for some time, and he was always in 
fear of some sort of violence at her hands. 
He mentioned that the lady had tried to 
throw herself into a river at Moradabad. 
He also mentioned that she had roused 
his suspicions by getting possession of a 
razor. After hearing all this, the accused 
got information that the complainant had 
tried.to buy a revolver from Manton’s at 
Delhi. He verified this fact by personal 
inquiry at Manton’s'establishment. Then 
for the first time he became seriously 
alarmed. He made a report at the police 
station on 22nd March that the com¬ 
plainant had several times threatened to 
kill his son, and that she had tried to buy 
a revolver from Manton’s. His son and 
the complainant had meanwhile returned 
to Moradabad, but the accused failed to 
get any news of his son for several days. 
Even a reply paid telegram failed to bring 
an answer. The accused and his wife 


10 Allahabad Bhola Nath v. Emperor (King, J.) 1929 


were by this time in a state of frantic 
anxiety about their son’s safety, and on 
26th March the accused went to Morada- 
bad, and on the following day he poured 
forth his worries and apprehensions first¬ 
ly to the Khan Bahadur and then to Mr. 
Collett, the District Magistrate. 

I believe this explanation to be sub¬ 
stantially correct. Bisheshar Nath made 
similar statements about his wife’s ec¬ 
centric and suspicious behaviour, and 
about his fears for his own safety, both 
to Mr. Collett and to the Khan Bahadur. 
It is certain that the accused was genui¬ 
nely anxious for his son’s safety and that 
was the reason why he approached the 
District Magistrate. The learned Ses¬ 
sions Judge also accepts this view but 
holds that the accused did not make the 
imputations against the complainant ‘ in 
good faith” (in the technical sense of 
those words), because he should not have 
acted upon information given by his son 
without verification. 

I think this is putting an unreasonably 
strict interpretation upon the require¬ 
ments of “good faith.” Bishesharnath 
had no doubt tried to conceal his immoral 
connexion and subsequent marriage with 
the complainant from his father. He is 
no George Washington but after all he is 
a commissioned officer, and I do not un¬ 
derstand why his father should be ex¬ 
pected to disbelieve every word he says. 
Evidently he had convinced his father 
that his life was in some danger. But it 
was the complainant’s attempted purchase 
of the revolver that brought things to a 
climax. The accused verified this fact 
for himself and took it as a striking con¬ 
firmation of his darkest suspicions. In 
all the circumstances was his belief un¬ 
reasonable ? I am not at all satisfied 
with the complainant’s explanation of the 
revolver incident. When an officer wants 
a service revolver he would not usually 
ask his wife, who is utterly ignorant of 
fire-arms, to write and order it. With¬ 
out Bishesharnath’s evidence this point 
cannot be cleared up, but I am doubtful 
whether the complainant did not try to 
get a revolver on her own account. The 
complainant is shown to be liable to out¬ 
bursts of hysterical excitement. Mr. Be¬ 
atty speaks of seeing her in a state of 
great excitement and talking incoherent¬ 
ly, and the Khan Bahadur describes her 
as “ not of unsound mind but excit' 
able.” She had a miscarriage in March 


1927 which may have affected her 
mental condition at about that time. 
The morbid sentimentality which 
she displayed with regard to this 
miscarriage suggests a temporary loss of 
mental balance. If a woman in that* 
state of mind tries to get possession of ^ 
revolver one might reasonably fear that 
she is contemplating some desperate act 
of violence. 

The mere fact that the accused inter¬ 
viewed the head of the training school, 
and the District Magistrate, and the 
Superintendent of Police at Moradabad 
raises an inference of his sincerity and 
his genuine fear for his son’s safety. He 
undoubtedly made the imputation, which 
we are now considering, for the protection 
of his interests and his son's interests. 

If one puts a very strict construction 
upon “good faith,” one might well hold 
that Father Jucundus and Mr. Beatty 
were also guilty of defamation. Father 
Jucundus had been present at some quar¬ 
rel between Bisheshar Nath and his wife- 
and was so frightened that he rushed to 
implore Mr. Beatty’s help, representing 
that Bisheshar Nath’s murder at his 
wife’s hands was imminent. Mr. Beatty 
went and. told Mr. Collett as District 
Magistrate that the complainant was re¬ 
ported to be likely to murder her husband. 
No one doubts that Father Jucundus and 
Mr. Beatty acted honestly and for the 
sole purpose of averting an anticipated 
murder. But did they act “with due 
care and attention?” Did not Father 
Jucundus at least act somewhat precipi¬ 
tately? One must not exact a standard 
of caution and attention higher than 
could be reasonably expected of an average 
person placed in the same situation. 

Having regard to all the facts of this 
case I hold that the accused did state that 
the complainant was likely to murder 
her husband, or words to that effect, but 
the accused is entitled to the protection 
of Excep. 9, S. 499. 

Lastly we have to consider the second 
charge, namely the imputation that the 
complainant was of loose character, man- 
mad” and had a very bad reputation for 
being immoral at Cawnpore and Alla¬ 
habad. 

Mr. Collett ‘says the accused spoke of 
the lady as a woman of loose character 
and mentioned that his son had been 
living with her before their marriage. 
The KhUn Bahadur deposes that tho 


1929 Bhola Nath v. 

accused spoke of her as a woman of a very 
bad character and stated that she was 
wellknown for her bad reputation in 
Cawnpore and Allahabad. The accused 
certainly called her “man-mad”. I take 
this expression as a popular rendering of 
the technical term nymphomaniac. 

The accused admits stating that the 
lady had lived in adultery with his son 
during the lifetime of her second husband 
and in open immorality with him at 
Allahabad, Cawnpore and Quetta. He 
does not admit that he called her “man- 
mad or that he charged her with im¬ 
moral conduct with other men. 

^ I have no hesitation in accepting the 
Khan Bahadur’s evidence that the ac¬ 
cused used the expression “man-mad”. 
It is a very unusual expression, and that 
is probably the reason why the witness 
remembered it. 

The charge is, therefore, proved and 
partly admitted. There is no clear proof 
that the accused spoke of the complain¬ 
ant’s misconduct with men other than 
Bisheshar Nath. So we must take it 
that he referred only to her ante-nuptial 
misconduct with his son although the 
expression man-mad would seem to 
have a wider significance, and the defence 
made an ill-advised attempt to prove the 
complainant s misconduct with other men. 

The complainant denies adultery with 
Bishesharnath during Mr. Thomson’s 
lifetime, although they were admittedly 
intimate friends and she admittedly be¬ 
haved in a manner likely to rouse suspi¬ 
cion. Soon after Mr. Thomson’s death 
in 1924, the couple admittedly lived as 
husband and wife, and she bore at least 
one illegitimate child to him although 
they were not married until August 1926 
when the complainant behaved in this 
way. I do not think she had much cause 
for complaint if her father-in-law told 
the District Magistrate the truth about 
her i. e. that she was guilty of ante¬ 
nuptial misconduct with her husband. 
Although the statement is defamatory, 
its publication would at the most, amount 
only to a very petty offence. The ex¬ 
pression man-mad” however, is highly 

defamatory, and this greately aggravates 
the offence. 

I agree with my learned brother that 

r accuse d cannot claim the benefit 
of Lxcep. 9, with reference to this 

-^be accused, when speaking to 
le District Magistrate, had no justifica- 
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tion for charging the complainant with 
sexual immorality. The District Magis¬ 
trate could only take action for the pur¬ 
pose of averting an*apprehended murder 
or suicide. For that purpose iie might 
use his influence to effect a temporary 
separation between husband and wife. 
From the District Magistrate’s point of 
view it was quite irrelevant whether the 
complainant was sexually moral or im¬ 
moral. The imputation of immorality 
cannot be held to have been made for the 
protection of any one’s interest. The 
conviction on the second charge must, 
therefore, he upheld. I agree that a fine 
of Bs. 250 will meet the case. 

Although my learned brother and I have 
arrived at the same conclusion, we have 
done so on somewhat different grounds, 
and for that reason I have thought it 
necessary to write a separate judgment. 

He holds that 

there was ample justification for the Court 
below for discarding the prosecution evidence 
and for considering whether there were suffi¬ 
cient materials on the admission of the appel¬ 
lant to justify a conviction.” 

I must respectfully dissent from this 
view since in my opinion the prosecution 
evidence established aprima facie case on 
both charges. 

If the prosecution evidence is to be 
discarded, as not making out even a 
prima facie case, then I am doubtful 
whether the appellant could be rightly 
convicted merely on his own admissions, 
as my learned brother seems to have done. 
He laid emphasis on the well-known 
statutory provision that an accused person 
should only be questioned for the purpose 
of enabling him to explain any circum¬ 
stances appearing in the evidence against 
him. But if the prosecution evidence is 
discarded as worthless, then there was no 
justification for questioning him at all. 
There was nothing calling for an explana¬ 
tion. I quite agree that 

the examination of an accused person is- 
not meant to supply any deficiency that may 
exist in the prosecution evidence”. 

Bearing this in mind, I have not been 
able to follow the line of reasoning adop¬ 
ted by my learned brother in finding both 
charges proved, merely on the strength of 
admissions elicited by questions which, 
ex hypothesi, should never have been put 
to the accused. The ruling in Abibullah 
Havuthan , In re (3), which he has cited 
seems to be an authority for holding that 
a conviction based on such grounds would 
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not he justified. Nevertheless he agrees 
in acquitting on tlie first charge, not 
because the defamatory satements are not 
proved, hut because they are covered 
by Excep. 9. He agrees in convic¬ 
ting on the second charge because the de¬ 
famatory statements are proved and are 
not covered by Excep. 9. I may remark 

that I accept his interpretation of that 
exception. 

The appellant’s case was argued before 

. ^ ^ ^ a most able and 

eminent counsel, yet he made no sugges¬ 
tion that any questions had been im¬ 
properly put to the accused on the ground 
that there was no prima facie case for 
him to answer. In my opinion there 
would have been no justification for 
making such a suggestion. 

Regarding the use which is to lie made 
of the statement of an accused person in 
Court, I think it is difficult to make any 
useful general observations. Due con¬ 
sideration must of course lie given to 
every part of the statement, hut the 
Court must exercise its judgment and 
common sense in accepting or rejecting 

any part of the statement as true or 
untrue. 

S.n./r.k. Order accordingly. 
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Sen and Weir, J.J. 

Kalyan Das —Plaintiff—Appellant. 

v. 

Jan Bibi and another —Defendants— 
Respondents. 

. Second Appeal No. 151 of 1926, De¬ 
cided on 8th August 1928, from a decree 
of District Judge,, Benares, D/- 28th 
March 1925. 

& Transfer of Property Act, S. 51 — 
Prior simple mortgage — Property subse¬ 
quently sold — Purchaser a bona fide one 
without notice of mortgage—Purchaser re¬ 
building and improving property which was 
in ruinous condition—In suit by mortgagee 
for sale of property, purchaser is entitled to 
claim expenses of improvements though not 
under,S. 51 still on equitable principles. 

The Transfer of Property Act is not exhaus¬ 
tive and does -not exclude any equitable 
principle such as may regulate the’rights 'and 
liabilities of the parties in a case not specially 
provided by the legislature. [P 14 C 2] 

One F mortgaged his property (a katcha 
house in a dilapidated condition) to one A' in 
August 1914. It was subsequently mortgaged 
to A. In A's deed there was no mention of 
Al*.s mortgage. In 1915 after F's death, his 
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sons sold the house to J. J's deed also made 
no mention of K’s mortgage. J took with his 
sale-deed all previous title-deeds of F and .4*5 
mortgage. K's mortgage deed was not deli¬ 
vered. J subsequently rebuilt the house, 
which was in a collapsed condition at an ex¬ 
pense of Rs. S00. In 1925 K brought a suit 
on his mortgage. J , who was also made a 
defendant, contended that under S. 51, T. P. 
Act, the house could not be sold without 
paying him Rs. 800. 

Held : that J not being a person evicted 
and K as prior simple mortgagee, having only 
a right to sell the property for the recovery of 
his mortgage dues, not being a person having 
a better title, S. 51 did not in terms apply, 
hut the rule of equity upon which S. 51 is 
based should be extended to the case of J and 
upon that basis the house should be sold con¬ 
ditionally on payment of Rs. 800 to J. 

[P 14 C 2] 

Peary Lai Banerji —for Appellant. 

Kailas Nath Katju —for Respondents. 

Sen, J . —This is a plaintiff’s appeal 
which arises out of a suit for recovery of 
Rs. 1,080 by enforcement of a mortgage, 
dated 28th August 1914, executed by one 
Faqire Lobar in favour of the appellant. 

The mortgage was to secure a debt of 
Rs. 135. The mortgagor was indebted 
to the plaintiff under two earlier bonds, 
dated 22nd January 1911, and 18th April 
1912, and the amount due to the mort¬ 
gagee under these prior mortgage bonds 
together with interest amounted to 
Rs. 119. Rs. 6 were paid for expenses 
relating to the .completion and registra¬ 
tion of the document in suit and Rs. 10 
were received before the Sub-Registrar. 

A tiled katcha house was mortgaged to 
secure this debt. 

The stipulated rate of interest was 
Rs. 2 per mensem with monthly rests. 
The suit was instituted on 30th June 
1925. The plaintiff claimed interest at 
Rs. 2 per mensem with annual rests. 

The property mortgaged originally be¬ 
longed to Bhano and Manohar, who had 
purchased the same from one Mahesh 
Shukul under a sale-deed, dated 20th 
January 1908. Bhano and Manohar sold 
the house to Faqire under an instrument, 
dated 20th November 1909 (Ex. A) for 
Rs. 150. Faqire mortgaged this property 
in favour of Kalyan Das on 28th August 

1914 (Ex. 4). He next mortgaged the 
property to Arjan Sahu on 12th January 

1915 for Rs. 138 (Ex. E). Faqire having 
died his sons Sheo Japat and Ram Japat 
sold the house to one Sri Kishun on 22nd 
October 1915 for Rs. 99. The sale-deed 
recites that the house has collapsed and . 
is in ruins, that there is no person will- 
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iag to pay more than Rs. 99, that the 
vendors are hard pressed for money and 
that therefore they execute the sale deed 
in favour of Sri Kishun for this amount. 
On 1st December 1916 Sri Kishun sold 
the house to Mt. Jan Bibi for Rs. ’ 200. 
He handed over to the vendee some of 
the earlier title-deeds, namely, his own 
sale-deed, dated 22nd October 1915 
(Ex. B) and the sale-deed dated 20th 
November 1909 under which Faqire had 
purchased this property from Bhano and 
Manohar, as also the mortgage in favour 
of Arjun Sahu, dated 12th January 1915. 

There were two defendants in the 
suit, of whom Ram Japat, the son of 
the mortgagor, did not contest the suit. 
The suit was registered by Mt. Jan Bibi, 
defendant 2, upon a variety of grounds. 
It was pleaded that the mortgage was not 
genuine ; that it was without considera¬ 
tion ; that the interest charged was penal 
and excessive ; that the contending defen¬ 
dant was a bona fide purchaser for value ; 
that she had rebuilt the house at a cost 
of Rs. 1,000 and that the plaintiff was 
not entitled to have the property sold in 
enforcement of his mortgage without 
paying to the vendee Rs. 1,000 as com¬ 
pensation for improvements made by her 
which she was well entitled to under 
S. 51, T. P. Act. 

The trial Court held that the execution 
and consideration of the mortgage bond 
were duly proved ; that no neglect was 
brought home to the plaintiff for not hav¬ 
ing asked for all the title-deeds relating to 
the house from Faqire ; that the defendant 
believed in good faith that she was the 
absolute owner of the house; that she 
spent, at least, Rs. 800 in rebuilding and 
improving the house and was entitled 
to the protection afforded by S. 51, 
T* B. Act ; that the rate of interest 
was exorbitant and that the plaintiff 
was not entitled to more than Rs. 2 
per mensem simple interest. The trial 
Court^ gave the plaintiff a decree for 
Rs. 460 and provided that defendant 2 
was entitled to recover Rs. 800 from the 
sale proceeds and the balance, if any, 
was to be paid to the plaintiff. 

The defendant submitted to the decree. 
The plaintiff preferred an appeal. The 
learned District Judge affirmed the finding 
of the trial Court that the defendant had 
spent about Rs. 800 in reconstructing 
the house; that she belived in good 
faith that she was absolutely entitled to 


the property and that she was therefore 
entited to the benefit of S. 51, T. P. 
Act. The Court further held that : 

“ the question of interest lay solely between 
the plaintiff and defendant 1, the mortgagor 
and the mortgagee. No third party had any 
right whatever to come in and urge that the 
rate of interest was'excessive or penal. This 
finding must, therefore, be reversed, and the 
rate of interest will stand as claimed. ” 

The defendant not havig filed any 
cross-appeal or cross-objection, the finding, 
of the Court below as regards the rate of 
interest must stand. 

The lower appellate Court further 
provided that the plaintiff was entitled 
to sell the property conditionally on pay¬ 
ment of Rs. 800 to Jan Bibi. 

The present case illustrates one of the 
grossest forms of usury. The principal 
sum secured by the mortgage was Rs. 135. 
Out of it Rs. 119 represented the princi¬ 
pal and interest due on the prior bonds, 
dated 22nd January 1911 and 18th April 
1912. The rate of 'interest due under 
the earlier bonds ‘was Rs. 2 per men¬ 
sem. There was a stipulation in the 
moitgage bond in suit that the mortgage 
was not redeemable before the expiry 
of six years. The plaintiff now claims 
to recover Rs. 1,080 by‘a sale of the mort¬ 
gaged property. 


In 1914 when the mortgage was exe¬ 
cuted in favour of the plaintiff, his secu- 
iit\ was limited to ci k&tchi tiled house 
presumably in a dilapidated condition. 
After the purchase by defendant 2 the 
property has been improved and its 
value considerably enhanced. No at¬ 
tempt -whatsoever was made by the 
plaintiff mortgagee to secure to himself 
the title-deeds relating to the house. 
The defendant on the other hand, had 
secured the original sale-deed dated 20th 
November 1909, and the subsequent title- 
deeds. It is significant that there is no 
mention of the plaintiff’s mortgage in the 
subsequent mortgage-deed executed by 
Faqire in favour of Arjun on 12th January. 
1915. Nor is there any allusion to it in 1 
the sale deed in favour of Sri Kishun 
dated 22nd December 1915. S. 51, T. P 
Act provides that : 


,wnen the transferee of immovable property 
makes any improvement on the property, 
believing in good faith -that he is absolutely 

«v ‘ le A, feh T t0 ’ u and he is subsequently 
evicted therefrom by any person having a bet¬ 
ter title, the transferee has a right to require 

the person causing the eviction, either to have 
the value of the improvement estimated and' 
paid or secured to the transferee, or to sell! 
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In's interest in the property to the transferee 
at the then market value thereof, irrespective 
of the value of such improvement.” 

Section 51 is based upon the principle 
that he who seeks equity must do equity. 
It must distinctly he kept in view that 
cases founded upon the equitable rule of 
estoppel are beyond the purview of S. 51. 
The rule of estoppel referred to above has 
been stated by Mr. Justice Storey in his 
Equity Jurisprudence, First English Edi¬ 
tion, para. 1237 at p. 8G1 : 

“If the true owner stands bv and suffers im- 
provements to ho made on estate, without 
notice of his title he will not bo permitted in 
equity to eniich himself by the loss of another; 
hut the improvements will constitute a lien on 
the estate.” 

It cannot he said that the prior mort¬ 
gagee is the true owner who has stood by 
and it is doubtful if the rule of equitable 
estoppel can he extended to his case. As¬ 
suming that S. 51, T. P. Act, applies to 
the case of simple mortgagee seeking to 
enforce his mortgage, no question arises 
as to whether he has been sufficiently 
vigilant in safeguarding his own title or 
in asserting his right with reference to 
the property covered by the mortgage 
security. It is the subsequent transferee 
who has put up improvements and has 
to prove her good faith. The true rule 
has been stated by Dart to he that; 

“when a purchaser for value is evicted in 
equity, under a prior title, he will be credited 
with all moneys expended by him in neces¬ 
sary repairs or permanent improvements ex¬ 
cept improvements made after ho has dis¬ 
covered the defect of title and will be debited 
with the rent which he has received” (Dart 
7th Edn., p. 014). 

This view seems to he in accord with 
the rule of law enunciated in Mill v. 
Hill (1). In the case of Thalcur Chunder 
Paramanich v. Ramdhone Bhutlacharji 
(2). Sir Barnes Peacock, C. J., is re¬ 
ported to have observed as follows: 

‘‘We think it clear that, according to the 
usages and customs of this country, buildiugs 
and other such improvements made on land do 
not, by the mere accident of their attachment 
to the soil, become the property of the owner of 
the soil and we think it should be laid down 
as a general rule that, if he, who makes the 
improvement, is not a mere trespasser, but is 
in possession under any bona fide title or 
claim of title, he is entitled either to remove 
the materials, restoring the land to the state 
in which it was before the improvement was 
made, or to obtain compensation for the value 
of the building if it is allowed to remain for 
the benefit of the owner of the soil—the option 

(1) [1851]3 H. L. C. 823. 

(2) 6 W. R. 229. 


of taking the building or allowing the re¬ 
moval of the material, remaining with the 
owner of the land in those cases in which the 
building is not taken down by the builder dur¬ 
ing the continuance of any estate he may pos¬ 
sess.” 

The defendant does not appear to have 
acted either on the assumption of a risk 
or under circumstances of doubt relating 
to the security of her title. Registration 
does not per se amount to notice. There 
are no circumstances disclosed by the 
present case which entail an obligation 
upon the defendant to search the registry. 

The crucial question in the case is: Did 
the defendant reasonably and honestly 
believe that she was absolutely entitled 
to the property at the time when she 
put up the new building? If the defen¬ 
dant erroneously but honestly believed 
that she was absolutely entitled to the 
property conveyed to her by Sri Kishun 
and that she was not a trespasser or an 
assignee from a trespasser and that she 
had not a limited interest in the pro¬ 
perty and was not a tenant, she was justi¬ 
fied in spending money upon improve¬ 
ments by reason of the principle underly¬ 
ing S. 51, T. P. Act. The Transfer of 
Property Act is not exhaustive and doesf 
not exclude any equitable principle suclr 
as may regulate the rights and liabilities 
of the parties in a case not specifically 
provided by the legislature. It is doubt¬ 
ful how far S. 51, T. P. Act is .in terms 
applicable to the facts of the present 
case. Mt. Jan Bibi has not been evicted 
from th« premises by a person having a 
better title. It cannot be said that a prior 
simple mortgagee seeking to enforce the 
mortgage has a better title to the 
property. Nor can it be said that Mt. 

Jan Bibi is a person evicted from the' 
premises by reason of the institution of 
the suit although she might ultimately! 
be evicted at the instance of the auction' 
purchaser. In construing S. 51, T. P. 

Act, this Court has to adhere to the' 
natural and etymological meaning which 
can be assigned to the words 1 2 ‘evicted 
therefrom by any person having a better 
title.” Mt. Jan Bibi not being a person 
evicted and, the plaintiff as prior simple 
mortgagee, having only a right to sell the 
property for the recovery of his mortgage 
dues, not being a person having a better 
title, S. 51, T. P. Act does not in terms 
apply, but the rule of equity upon which 
S. 51 is based, may very well lie extended 
to the case of Mt. Jan Bibi and upon that, \ 
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basis the decree of the Court below may 
very well be affirmed. 

In view of all the circumstances of the 
case the learned Judge was justified in 
ordering the plaintiff to pay the costs of 
improvements as a condition precedent to 
bring in the mortgage property to sale. 
I would therefore dismiss this appeal 
with costs. 

Weir, J.-I agree. 

R-K. Appeal dismissed. 
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SULAIMAN, AG. C. J., AND WEIR, J. 

Chotey Lal —Plaintiff—Appellant. 

v. 

Laiq Sinrjh —Defendant—Respondent. 

Letters Patent Appeal No. 58 of 1926 
Decided on 25th May 1928, from a judg 
ment of Pullan, J., D/- 4th May 1926. 

& & (a) Civil P. C., O. 34, R. 6 — Prelimi 
nary mort?a^e decree for certain amoun 
against Hindu father—Sons, not parties tc 
suit, subsequently obtaining declaration tha 1 
smaller amount was binding on family — 
Final decree passed for the smaller amount 
but silent as to balance—Plaintiff applying 
under R. 6 for recovery of balance aftei 
three years after declaratory decree obtainec 
by sons—No application can lie under R. 6 
since balance ceased to be mortgage debt at 
result of declaratory decree—Remedy oi 
plaintiff is by execution of decree for ba¬ 
lance as money decree—Since right accrued 
on date of declaratory decree, application 
is barred under Limitation Act, Art. J81. 

A suit was brought for sale on the basis of 
a mortgage-deed executed by a Hindu father, 
and a preliminary deoree was passed on 13th 
January 1020 for Rs. 573. The sons of the 
mortgagor were not parties to the suit. They 
subsequently brought a suit for a declaration 
that the debt was without legal necessity and 
was not binding on the family property. Their 
suit was decreed on 24th July 1920, the Court 
holding that the mortgage debt was good to 
the extent of Rs. 420-3-0. After this decree 

the sons were made parties to the final decree 

in the mortgage suit which was passed on 
7th May 1921 for Rs. 429-3-0 only. There was 
no reference in this final decree to the plain¬ 
tiff s right to recover the balance of the 
amount allowed to him under the preliminary 
decree On 15th April 1924, the plaintiff filed 
an application under O. 34, R. 6, praying for a 
personal decree for the balance of the amount 
against the mortgagor. 

Held: that the effect of the declaratory 
decree obtained by the sons was to confine 

•o 0 aoo'o OU famil y property to 

Rs. 429-3-0 only and that the balance of the 

thTi>H inH \° b6 / m °rtgage-debt and hence 
the plaintiff had under O. 34, R. 6, no right to 

rocoser the balance of the amount. 

[P 15 C 2 P 16 C 1] 


Held further : that the right of plaintiff to 
recover the balance must be by execution of 
the decree for the balance, treating it as a 
simple money decree. [P ig q 2] 

Held also : that since the right to recover 
the balance personally from mortgagor ac¬ 
crued to plaintiff when the declaratory decree 
in favour of the sons was passed on 24th July 
1920, and on that date it must be deemed to 
hflve been settled that his remedy for the 
balance was against the mortgagor personally. 

The application which was made more than 
three years after that date for execution of the 
personal decree was barred under Art. 181 
Lim. Act. [P i G 'o x j’ 

# (b) Civil P. C„ O. 34, R. 6—“Amount 
due” means amount,to recover which, decree 
for sale has been passed. 

Rule G contemplates the insufficiency of the 
net proceeds of the sale to pay the “amount 
due” which expression means the amount, to 
recover which a decree for sale has been pre¬ 
viously passed. [p iq c 

M. L. Agarwala —for Appellant. 

Judgment. —This is an execution ap¬ 
peal by the plaintiff decree-holder. The 
suit was brought for sale on the basis of 
a mortgage-deed executed by a Hindu 
father, and a preliminary decree was pas¬ 
sed on 13th January 1920, for Rs. 573. 
The sons of the mortgagor were not par¬ 
ties to the suit. They subsequently 
brought a suit for a declaration that the 
debt was without legal necessity and was 
not binding on the family property. 
Their suit was decreed on 24th July 
1920, the Court holding that though the 
principal sum was for necessity, it was 
not proved that there was necessity for 
the high rate of interest charged. Ac¬ 
cordingly it held that the mortgage-debt 
was good to the extent of Rs. 429-3-0. 
After this decree the sons were made 
parties to the final decree in the mortgage 
suit which was passed on 7th May 1921, 
for Rs. 429-3-0 only. There was no re¬ 
ference in this final decree to the 
plaintiff’s right to recover the balance of 
the amount allowed to him under the 
preliminary decree. 

On 15th April 1924, the plaintiff filed 
the present application styling it as one 
under O. 34, R. 6 praying for a personal 
decree for the balance of the amount 
against the mortgagor. This application 
was contested, and has been dismissed by 
both the Courts below. Their order has 
been affirmed by a learned Judge of this 
Court. 

The effect of the declaratory decree 
obtained by the sons undoubtedly was to 
confine the charge on the family property! 
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to Rs. 429-3-0 only. The balance of the 
amount ceased to be a mortgage-debt. 

Although, therefore, the original suit 
had been instituted within six years of 
the execution of the mortgage-deed, 
so that the personal remedy had not be¬ 
come barred we cannot hold that the 
plaintiff has under 0. 34, R. 6, a right to 
recover the balance of the amount. That 
rule contemplates the insufficiency of the 
inet proceeds of the sale to pay the 
amount due,” which expression, in our 
opinion means the amount’, to recover 
j which, a decree for sale has been pre¬ 
viously passed. 

In this view, the application did not 
lie under 0. 34, R. 6 to recover the 
balance, as this balance ceased to be a 
charge on the property, and it cannot be 
said that the sale-proceeds have proved 
insufficient to pay this amount. The 
right of the plaintiff to recover the 
balance must, therefore, be by execution 
of the decree for the balance, treating it 
as a simple money-decree. 


It is unfortunate for the plaintiff that 
when the final decree came to be passed, 
he did not ask the Court to re-affinn his 
right to recover the balance by incor¬ 
porating it in this decree also. That 
such a procedure would not have been 
improper is patent, as it is possible that 
the sons’ suit may be brought more than 
three years after the preliminary decree 
for side, in which case it would be unjust 
to hold that the plaintiffs’ right to re¬ 
cover the amount personally against a 
mortgagor would be extinguished by the 
lapse of three years from the decree. The 
fact, however, remains that the final 
decree did not make any provision for 
the realization of this money. The plain¬ 
tiff, therefore, cannot in execution of the 
final decree of 7th May 1921, realize this 
amount. He can only fall back on his 
preliminary decree. The right to recover 
this certainly accrued to him when the 
declaratory decree in favour of the sons 
was pissed on 24th July 1920, and on 
that date it must be deemed to have 
been settled that his remedy for the 
balance was against the mortgagor per¬ 
sonally. The present application is made 
' more than three years after that date, 
and even treating it as an application for 
execution of the personal decree under 
S. 47,-Civil P. C., it is barred by the 
three years’ rule under Art. 181, Lim. 
Act. 


The appeal accordingly must be ai ; - 
m i s sed. 

In view of the special circumstances of 
this case, we direct that the parties 
should bear their own costs of this ap¬ 
peal. 

D.B./r.k. Appeal dismissed. 
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Dalal, J. 

Clihitaria and others —Applicants. 

v. 

Municipal Board , Bindraban— Oppo¬ 
site Party. 

Criminal Ref. No. 434 of 1928, Decided 
on 27th August 1928, made by District 
Magistrate, Muttra, D/- 1st May 1923. 

(a) U. P. Municipalities Act, S. 295— Con¬ 
tract given by Municipality in contraven- 
t«oii of the Act—Obstruction does not incur 
penalty. 

The words “ under this Act ” in S. 295 have 
the significance that the Municipal Board 
must have acted according to directions given 
in the Act. No contract arbitrarily given by 
the Municipality in contravention of the pro¬ 
visions of the Act can render obstruction there¬ 
of liable to penalty. [p 17 C 1 ] 

(b) U. P. Municipalities Act, S. 193— 
Notice not served on obstructor—Contract 
by Municipality is contrary to Act. 

If a person obstructed in constructing adrain 
aver the land of another does not take action 
under S. 193 of the Act and no notice is issued 
to the person obstructing, a contract given by 
the Municipality to construct a drain is con¬ 
trary to the terms of the Act. [P 17 C 1] 

K. N. Larjhate —for Applicints. 

S. C. Das —for Opposite Party. 

M. Waliullah —for the Crown. 

Judgment. The Municipal Board per 
mitted one Gangu to construct a drain in 
Mo hall a Kishoripura within the Munici¬ 
pal limits of Bindraban. While the drain 
was being constructed by a contractor of 
the Municipality on the application of 
Oangu, Gangaram and Mt. Koka preven¬ 
ted the contractor from working on the 
ground that the land which was being 
dug up for the construction of the drain 
belonged to them. These two persons 
and one Chhitaria were prosecuted under 
S. 295 for obstructing a person employed 
in contract with the Board in the per¬ 
formance of his duty. They were convic¬ 
ted by a Magistrate and the District 
Magistrate has made this reference for 
the setting aside of the conviction on the 
ground that the contract-was not given 
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according to the Act. It was argued hero 
on behalf of the Municipality that it is 
not the business of the Court to enquire 
into the antecedents of the contract. This 
argument is incorrect. It is definitely 
stated in S. 295 that the obstruction 
should be of a person employed under con¬ 
tract with the Board under this Act. The 
;words “ under this Act ” have the signi¬ 
ficance that the Municipal Board must 
have acted according to directions given 
in the Act. No contract arbitrarily given 
|by the Municipality in contravention of 
the provisions of the Act can render ob¬ 
struction thereof liable to penalty. 

The next question is whether the con¬ 
tract was given under the Act. It was 
argued on behalf of the Municipality that 
the contract was given under S. 192 and 
that the provisions of S. 193 did not apply. 
This argument also is incorrect. It is 
definitely stated in para. 2 of S. 192 that 
if a person is obstructed in constructing a 
drain over the land of another that per¬ 
son should take action under S. 193 of the 
iAct. Gangu was directed to construct a 
drainage under the land of Ganga Ram 
and it was his duty to take action under 
, 193. No such action was taken. No 

notice was issued to Ganga Ram. The 
;contract given by the Municipality there¬ 
fore was contrary to the terms of the Act. 

r inally, it was questioned whether 
janga Ram was the owner of the lane 
through which the drainage was to be con¬ 
structed. There is a report of the Secre¬ 
tary that the lane was not of the Munici¬ 
pality but the private lane of some per¬ 
sons who objected to the construction of 
the drain. Having regard to this report 
the presumption is that the lane by the 
sideot which Ganga Ram’s house is situ- 

ated as is shown in the plan on the record 
belongs to Ganga Ram. 

The reference is accepted. The con- 

firs «»»""-s 

K ' Reference accepted. 
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Civil P. C., S. 11 Previous suit in revenue 
Court by malguzar to eject ten an l—Tenant 
claiming possession as servant of a third per¬ 
son who was added as defendant—State of 
land decided but no issue as to status (grove- 
nolder) of third person framed—Ejectment 
decree passed against tenant — Subsequent 
suit in civil Court by third person claiming 
land a7 grove—Decision in revenue Court 
does not amount to res judicata, nor does it 
act as estoppel against third person—A^ra 
lenancy Act (2 of 1901), S. 19G (2). 

U > the malguzar had brought a suit in reve¬ 
al r ourt for ejecting his tenant JI. S. was 

added as a defendant on his own application. 

, resisted the suit on the ground that he was 
looking after the land on behalf of S, who had 
the right of a grove-holder. No issue was 
framed as to whether S had the rights of a 
grove-holder. It was found that the land was 
neither agricultural land nor a grove, and an 
ejectment decree was pissed against M. S then 
brought a suit in civil Court against U for pos¬ 
session of the grove. 

Held : that the finding as to the state of the 
land in the previous suit could not be res judi¬ 
cata m the subsequent suit (whether Shad 
rights of a grove-holder at the time of his 

SU,t '* [P IS C 2] 

HtUl further , that the revenue Court not 

being competent to try the subsequent suit, the 

finding of the revenue Court could not amount 
to res judicata. [p q 2 j 

o Held further , that S would not be barred b V 

estoppel as the decree granted by revenue 

Court was merely to eject M and a decree in 

favour of 6 would not in any way affect that 
decree. . [p lg c 2] 

S. N. Gupta for Bhagwati Shankar — 
for Appellants. 

K. N. Katya for Respondent. 

Judgment.-- This is a second appeal 
by the plaintiffs-appellants against an 
order, in appeal, of Mr. Norton, the 
learned District Judge of Jhansi, dismis¬ 
sing the suit of the plaintiffs for posses¬ 
sion of a grove No. 704 of mauza Ku- 
thonda in Jalaun District. The sole 
ground on which the lower appelate Court 
has proceeded is that the matter is res 
judicata between the parties on account 
ot previous litigation in the revenue 
Courts. The previous litigation consists 
of a suit for ejectment brought by the 
present respondent Rao Sahib Udaibir 
Singh against one Mulu as his non-occu¬ 
pancy tenant of less than 12 years stand¬ 
ing. The present respondent granted a 
lease to Mulu and in the same year in 
which he granted the lease he brought a 
suit for ejectment against Mulu. That 
suit for ejectment was dismissed by the 
Assistant Collector but was decreed in 
appeal by the Commissioner on 12th July 
1922. During the pendency of the suit 


Sibt Ahmad v. Amina Khatoon 


1929 


18 Allahabad 


in the Court of the Assistant Collector 
ithe present appellant applied to be made 
i party. The revenue record is not be¬ 
fore this Court hut it appears to me that 
the Assistant Collector allowed the name 


of the present appellant to he added as a 
defendant on the analogy of the provision 
of S. 198, Act 2 of 1901. The plea of 
Mulu was that he was looking after the 
land as a grove on behalf of the present 
appellant who was his master. S. 198, 
Act 2 of 1901, allows a third party to he 
added if the alleged tenant pleads that 
he is a tenant of that third party. In 
the present case tlie alleged tenant did 
not plead that he was tenant of the third 
party hut that he was the servant of third 
party. It would also have been possible 
for the revenue Court to have added the 
present appellant as a party under the 
general provisions of the Civil Procedure 
Code, 0.1, 11. 10. But whether the re¬ 
venue Court purported to act under 
S. 198, Act 2 of 1901, or under the gene¬ 
ral provisions of the Civil Procedure Code, 
1 consider that sub-S. 2, S. 198, would 
limit the decisions of the revenue Court 
in so far as such decisions concern the 
rights of the person added as a defendant. 
That sub-section states : 

“ The decision of the Court on such question 
shall not affect the right of any person enti¬ 
tled to the rent of the holding to establish his 
title by suit in the civil Court.” 

The next point to which attention may 
he invited is that the plea of the present 
appellants that they have the rights of a 
grove-holder in this number as against 
the present respondent who is the zirnin- 
dar of the entire village was not one of 
the three issues framed by the Assistant 
Collector. Those three issues were. 

(1) Whether the relation of landlord and 

tenant exists between the plaintiff and defen¬ 
dant 1 (i. e., Mulu) ? . . 

(2) Whether the land in suit is agricultural 

land or grove ? . . 

(3) Whether the plaintiff is entitled to eject 

the defendant (meaning Mulu, defendant 2) ? 

The third point to which’attention may 
he invited is that the learned Commis¬ 
sioner specifically states in his julgment 


in appeal : „ , „ . 

“ Regarding issue 3 I find that appellant 

is entitled to eject Mulu, respondent 1 who is 

his tenant. But he is not entitled under th3 

Tenancy Act to eject Sridhar and Ramdin who 

appear to be trespassers and not tenants.” 

It was argued for the respondent that 
on issue 2 the learned Commissioner 


found : 

“ I find that the land in suit is neither agri¬ 
cultural land nor a grove.” 


But such a finding in regard to the! 
state of No. 704 in the year 1921, cannot 
possibly be res judicata in the present 
suit which is whether the appellant had 
got the rights of a grove holder in No. 704 
in 1924. 

The fourth point to which attention 
should be directed is that under S. 11, 
Civil, P. C. the issue which is res judi¬ 
cata must have been decided ‘ in a Court 
competent to try such subsequent suit.” 
The revenue Courts are not competent to 
try the present suit. Therefore the find¬ 
ing of the revenue Court cannot amount 
to res judicata. The learned counsel for 
the respondent admitted that the finding 
of the learned District Judge that this 
suit was barred by res judicata could not 
J:>e upheld. He advanced the argument 
that the suit of the plaintiff appellant 
might he barred by estoppel because a 
decree if granted to him would affect the 
decree granted by the revenue Courts. 
It appears to me that the decree granted 
by the revenue Court was merely that 
Mulu should be ejected from No. 701. A 
decree granted to the plaintiff in the pre¬ 
sent suit would not in any way affect the 
decree granted by the revenue Court on 
appeal. Accordingly I allow the appeal 
with costs and remand the suit for deci¬ 
sion by the lower appellate Court on the 
other issues. 

D.B./R.K. Appeal allowed . 
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Lindsay and Banerji, JJ. 

Sibt Ahmad and another —Defendants 
—Appellants. 

v. 

Amina Khatoon — Plaintiff—Respon¬ 
dent. 

First Appeal No. 497 of 1926, Decided 
on 24th February 1928, from decision of 
Sub-Judge, Budaun. 

(a) Evidence—Circumstantial. 

Where there is very strong feeling between 
the parties and direct evidence on both sides 
is of a partisan character, it is safe to decide 
the case upon the circumstances and probabi¬ 
lities. [P 22 C 2J 

(b) Mahomadan Law—Marriage. 

In the case of Shias the age of puberty 
begins with menstruation and the presumption 
is that menstruation takes place between the 
age of nine and ten years:26 W.R.Civil Rulings 
26 (P.C.), Ref. [P 23 C 1] 
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(c) Mahomedan Law—Marriage—Clirl adult 
—Father’s consent to marriage is not substi¬ 
tute for girl’s consent. 

Where the girl has become adult at the time 
of the nikah, the conseat of her father could 
uot take the place of her own consent which 
under the Shia law is essential for validity of 
the marriage. [P 24 0 1] 

(d) Civil P. C., O. 32, R. 3—Costs. 

There is no authority in the Civil Procedure 
Code to award costs personally against a guar¬ 
dian ad litem: 3 Mad. 263, Ref. [P 25 C 2] 

It. S. Pandit and Sarkar Bahadur 
Johari —for Appellants. 

A. M. Khwaja , T. A. K. Shericani and 
Mahmudullah —for Respondent. 

Lindsay, J.— -The suit which has given 
rise to this appeal was brought by a Mu¬ 
hammadan lady, Bibi Amina Khatun, in 
order to obtain a declaration that a cere¬ 
mony of nikah which is said to have taken 
place on 22nd September 1917, between 
her and defendant 1, Sibt Ahmad, wa3 not 
{lawful and binding and that the relation 
of husband and wife did not exist between 
defendant 1 and herself. Defendant 1, 
Sibt Ahmad, was impleaded as a minor 
'under the guardianship of his grandfather, 
Wazir Ahmad. 

During the hearing of the appeal some 
-question was raised as to the age uf this 
defendant who is the appellant beforo us. 
It was suggested that since the decision 
of the case in the Court below Sibt 
Ahmad had become of full age. We 
thought it proper in these circumstances 
to send for Sibt Ahmad and to exxmine 
him upon oath. He was not examined in 
the Court below. Sibt Ahmad has not 
appeared before us and has made a state¬ 
ment which we accept, namely, that ho 
was born in the month of May 1910. This 
information, he says, he has got from his 
mother. We hold, therefore, that Sibt 
Ahmad, not having yet attained the age 
of 18 years, is still a minor and is pro¬ 
perly represented in these proceedings by 
his legal guardian, his grandfather, Wazir 
Ahmad. Defendant 2 impleaded in the 
suit was Maulvi Qasim Hasan, who is the 
father of the plaintiff. He was a pro¬ 
forma defendant. 

In substance the defence to the suit was 
that the ceremony of nikah which had 
taken place between the plaintiff and de- 
• fendant 1 was a valid ceremony, and that 
the plaintiff was not entitled to the de¬ 
claration sought. We may notice here 
that a plea of limitation was raised in 
■the Court below and decided in favour of 


the plaintiff. This plea has now been 
abandoned and it is not denied that the 
suit for declaration was brought within 
time. The Subordinate Judge gave a 
decree in favour of the plaintiff and now 
in appeal we are asked to hold that the 
judgment and decree of the Court below 
are wrong, to find that there was a valid 
and binding ceremony of marriage between 
the plaintiff and defendant 1 and that, 
therefore, the suit ought to be dismissed. 

Before we go on to discuss the issues 
which have to be determined in this ap¬ 
peal we think it proper to say something 
of the history of the family to which the 
parties belong. Wazir Ahmad, who ap¬ 
pears in this litigation as the guardian ad 
litem of the minor defendant Sibt Ahmad, 
had two' sons, Qasim Hasan the elder, who 
is the father of tlie plaintiff, and Ibn 
Ahmad the younger who is now dead. It 
is admitted that the plaintiff, Amina. 
Khatun, was born on 24th November, 
1904 and consequently at the time this 
nikah took place in September 1917 she 
was close on 13 years of age. Amina 
Khatun had a brother named Abdul Hafiz 
who is slid to have died in or about the 
year 1919 or 1920. 

It is admitted that before September 
1917 Wazir Ahmad had totally disin¬ 
herited his son Qasim Hasan, the father 
of the plaintiff, by making a gift of ail 
his property to his younger son Ibn 
Ahmad. According to what is set out in 
the written statement this gift was made 
because Wazir Ahmad was displease 1 with 
what is called the “misconduct and high¬ 
handedness” of his eider son. We have 
no particulars of this miscon luct but we 
can have little doubt after a perusal of 
the oral and documentary evidence in this 
case that Wazir Ahmad was led princi¬ 
pally to execute this deed of gift because 
his son Qasim Hasan was married to a 
Shia lady. Wazir Ahmad himself is a 
rigid Sunni to whom the Shia creed is 
obviously abhorrent. This is made plain 
from some of the correspondence on re¬ 
cord. It is also equally clear that Qasim 
Hasan’s wife, Mt. Ashraf Bano, is a 
staunch Shia and that she and her father- 
in-law have never been on good terms. The 
state of Wazir Ahmad’s feelings towards 
this lady may be gauged from the langu¬ 
age of a letter which was dictated by him 
to one Basit Ali and which was sent to 
his son Qasim on 8th December 1917. It 
is alleged in this case and has also been 
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deposed to by certain witnesses that after 
Qasim Hasan had been married to this 
lady his father Wazir Ahmad tried to 
convert the lady blit failed. Wazir Ahmad 
himself denies this but from the evidence 
before us we think it highly probable that 
some attempt was made to bring over Alt. 
Ashraf Bano to the Sunni faith. However 
that may be, it is manifest that Ashraf 
Bano and Wazir Ahmad were hostile to 
each other. 

We have also proof upon the record 
that Wazir Ahmad was anxious about the 
faith of the two children of Qasim Hasan. 
There can, we think, be no doubt that it 
was his desire that they should be 
brought up as Sunnis. Abdul Hafiz, the 
son of Qasim Hasan, disappointed this 
hope declaring himself to be a Shia some 
time in 1916 or 1917 at a time while his 
father Qasim Hasan was employed as a 
Deputy Collector at Fyzabad. 

Having totally deprived Qasim Hasan 
of his right to inherit any of his property 
it seems to have occurred to Wazir 
Ahmad to repair what he had done by 
arranging two marriages, namely, one 
between the plaintiff and Sibt Ahmad, 
the son of Ibn Ahmad, and the other bet¬ 
ween Qasim Hasan’s son, Abdul Hafiz, 
and Mt. Zohra, the daughter of Ibn 
Ahmad, and there can be no doubt that 
proposals to this effect were made both 
to Qasim Hasan and to Ibn Ahmad. On 
this point we have the evidence of a wit¬ 
ness, Mujbahid Uddin, at p. 18 of the 
record; moreover, the fact is admitted by 
Wazir Ahmad himself in his deposition. 
Certain correspondence which is on the 
record, bearing date, June 1917, shows 
how these negotiations went on and also 
shows that at that time Qasim Hasan was 
most unwilling to give his daughter in 
marriage to Sibt Ahmad; it further ap¬ 
pears that his wife was very strongly 
opposed to any such union. 

Qasim Hasan has been examined in this 
case and from his own statement and 
from what appears from the letters which 
were written by him he was evidently 
between two fires at the time mentioned 
above. He was, we think, anxious about 
the property, that is to say, he wanted, if 
he could, to put his children in the way 
of succeeding to some of the property 
which had been gifted away by Wazir 
Ahmad to his younger son, Ibn Ahmad. 
On the other hand, his letters disclose 
that he was anxious for the happiness of 
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his daughter. One objection which he 
had to the marriage was on the ground of 
disparity of age. He pointed out that th& 
girl was between five and six years older 
than Sibt Ahmad. This statement re¬ 
garding the disparity of age seems to have 
been challenged in the Court below but,, 
as we have said above, it now appears 
from the sworn statement of Sibt Ahmad 
that he is, as a matter of fact, some five 
years and six months younger than the 
plaintiff. 

However reluctant Qasim Hasan was 
in June 1917, to allow a marriage to take 
place between his daughter and defendant 
1, it appears that before the month of 
September 1917 he was won over by the 
solicitations of his father and became 
willing to allow the double marriage to 
take place, that is to say, the marriage 
between the plaintiff and Sibt Ahmad and 
the other marriage between his son Abdul 
Hafiz and the daughter of Ibn Ahmad 
called Mt. Zohra. The result of all this 
was that in September 1917, the two 
brothers, Qasim Hasan and Ibn Ahmad, 
with their families proceeded to the 
family house at Budaun where they ar¬ 
rived on 22nd September. On the night 
following their arrival, that is to say, the 
23rd (not the 22nd as stated in the plead¬ 
ings) a ceremony of nikah was performed 
as between the plaintiff Amina Khatun 
and Sibt Ahmad. The other proposed 
nikah for which also preparations seem 
to have been made at the same time was 
put off on the allegation that Abdul Hafiz 
was then not of sufficiently good cha¬ 
racter. 

As regards this part of the case, we 
have every reason to believe that Ibn 
Ahmad was not really willing to marry 
his daughter to Hafiz and was only pre¬ 
tending to consent to this union, and we 
are satisfied that it was at his instance 
that the marriage which was fixed to take 
place simultaneously with the marriage- 
of the plaintiff was postponed at the last 
moment. We have on record a letter, 
dated 21st September 1917, written by 
Ibn Ahmad to his father which indicates 
to us clearly that Ibn Ahmad intended to 
get his weaker-minded brother into the 
presence of his father after the parties 
had arrived at Budaun and was deter¬ 
mined to exert his influence to have the 
marriage put off as it eventually was. 
Ibn Ahmad is dead and we cannot have 
his version of the affair but his letter 
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-speaks for itself as does also a letter 
written by Wazir Ahmad on 8th Decem¬ 
ber 1917 in which he speaks of Ibn 
Ahmad holding the feet of Qasim’s wife 
and putting his head on her feet. 

After the nikah had been celebrated 
between the plaintiff and defendant 1 the 
boy Abdul Hafiz was taken away from his 
father and made over to the custody of 
Ibn Ahmad with whom he lived for some 
time. The object of his being so made 
over is stated to have been in order that 
his character might be reformed. It ap¬ 
pears that Ibn Ahmad sent him to school 
and also had religious instruction given 
to him by a maulvi. This was obviously 
done with the intention of making Abdul 
Hafiz a Sunni for, as we have already 
pointed out, sometime before this he had 
openly declared himself to be a Shia. The 
end of this arrangement was that Abdul 
Hafiz ran away and died at Jubbulpore in 
1919 or 1920. 

After 23rd September 1917, the plain¬ 
tiff and her mother remained for a few 
weeks at Budaun. ' There is a dispute as 
to where they were staying all this time. 
For the defendant it is said that they 
were staying at the house of Wazir 
Ahmad. Ashraf Bano, however, and the 
plaintiff both say that they left the house 
of Wazir Ahmad and went to the house 
of Ashraf Bano’s brother. Indeed Mt. 
Ashraf Bano and her daughter both de¬ 
clare that they left the house of Wazir 
Ahmad on the morning of 23rd September 
1917, and were not in Wazir Ahmad’s 
house at the time the ceremony of nikah 
was performed. According to Ashraf Bano 
she was utterly opposed to the marriage 
of her daughter with Sibt Ahmad and she 
stated in the Court below that having 
argued with Wazir Ahmad all night and 
having refused to assent to the marriage 
she left the house early the next morning 
with her daughter. 

Having left Budaun the plaintiff and 
her mother joined Qasim Hasan at Mirza- 
pore where he was employed at that time 
as a Deputy Collector. The correspon¬ 
dence on the record shows that just before 
‘Christmas 1917 Ibn Ahmad managed to 
get the plaintiff and her mother to Alla- 
. habad. This was not effected without a 
great deal of opposition. The letters go 
to show that the girl and her mother 
were brought to Ibn Ahmad’s house at 
Allahabad at the instance of Wazir 
Ah mad who had received some informa¬ 


tion that a brother of the plaintiff’s 
mother, a Shia, had been staying with the 
family at Mirzapore. It appears, more¬ 
over, that at this time plague was raging 
in Mirzapore and Qasim Hasan either 
persuaded or compelled the girl and her 
mother to go to Ibn Ahmad s house at 
Allahabad where they remained till early 
in February 1918. There are certain 
letters on the record which show that the 
plaintiff ’s mother was complaining to her 
husband that she and her daughter were 
living very unhappily at the house of Ibn 
Ahmad and finally Qasim sent a man to 
Allahabad who took the plaintiff and her 
mother away. 

It may also be mentioned here that 
during this stay at Allahabad the cor¬ 
respondence shows that the plaintiff 
Amina Khatun was being taught her 
prayers with difficulty and that Ibn 
Ahmad was most unwilling to allow her 
to go away to Mirzapore because, 
as he said, her religious instruction would 
be interrupted. This matter about the 
religious instruction is important in 
connexion with another matter presently 
to be mentioned. 

Some time after February 1918, Qasim 
Hasan gave up service in the United 
Provinces and went off to take up some 
employment in the Hyderabad State. The 
girl went with him and did not return at 
any time thereafter to the house of Ibn 
Ahmad. From correspondence which took 
placp between Qasim Hasan and his father 
after this departure to Hyderabad it ap¬ 
pears that' efforts were being made to 
bring the girl Amina Khatun up in the 
Sunni faith and we think that there can 
be little doubt that Qasim Hasan, in order 
to please his father, was trying to get the 
girl to adopt the Sunni creed. It is plain 
to us that amongst other things he made 
her a disciple of a Sunni divine named 
Maulvi Abdul Bari. 

We know very little of what took place * 
between the years 1918 and 1925, but in 
the latter year Qasim Hasan seems to have 
got very ill and to have come to Delhi. 
There he was in poor health and circum¬ 
stances and required medical attendance. 

He was trying to get pecuniary assistance 
from his father or his brother’s widow 
Mt. Ume Khudiaja, out of the profits of 
some property which belonged to his 
mother in which he claimed to have a 
share. The money seems to have been 
refused and in the end Qasim Hasan exe- 
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exited a deed of waqf of his share of this 
property of his mother's. After this the 
present suit was lodged on 24th Novem¬ 
ber 1925. 

One of the first questions which arose 
for determination in the Court below was 
what was the religion of the plaintiff, 
Amina Khatun. In the plaint she des¬ 
cribed herself as following the Shia faith. 
This was denied on behalf of the defence. 
It was alleged that Mt. Amina before her 
marriage and after her marriage was a 
Sunni. Evidence was produced on both 
sides on this question and the Subordi¬ 
nate Judge eventually came to the conclu¬ 
sion that Amina Khatun was and is a 
Shia. 

The question is vitally important in 
this case. As regards the validity of the 
marriage the case of the plaintiff must he 
decided according to her personal law and 
on the question of the validity of nikah 
there is a very marked difference between 
the Sunni and the Shia law. 

We have therefore to examine the find¬ 
ing of the learned Subordinate Judge on 
this point. The question, as he says, was 
what was the creed of Mt. Amina Khatun 
before this ceremony of nikah took place. 
It is not now questioned that a marriage 
between a Shia and a Sunni is not in¬ 
valid. It could not, therefore, he pre¬ 
tended that the nikah which took place 
in September 1917, between these two 
parties was for this reason not legally 
binding. The validity of the nikah how¬ 
ever depends both upon the religion and the 
age of the plaintiff at the time the cere- 
money took place. There was before the 
Subordinate Judge a conflict of evidence 
regarding the plaintiff’s religion. Some 
ladies were examined to show that Mt. 
Amina Khatun said her prayers in accor¬ 
dance with the Sunni ritual. This evi¬ 
dence, as the Subordinate Judge remarks, 
is of a vague nature and the women who 
professed to have seen the girl at her 
prayers were not questioned as to the 
exact difference in ritual. One lady 
named Mt. Aijaz Batul stated that she 
knew Amina Khatun was a Sunni because 
she said her prayers with folded hands 
but as the learned Subordinate Judge 
states Shia women can also say their 
prayers in the same posture and conse¬ 
quently the statement of Aijaz Batul, even 
if it be taken as true, is by no means con¬ 
clusive evidence to show that Amina Kha¬ 
tun was at that time a Sunni. 


In cases of this kind oral evidence, 
such as we find on the present record, 
is of very little value. There can be no 1 
doubt that there is very strong feeling' 
between the parties and that the direct 
evidence on both sides is of a partisan 
character. We think, we are on safer 
ground in deciding the case upon the cir¬ 
cumstances and probabilities. 

We would refer, in the first place, to 
the letter written by Ibn Ahmad to his 
father on 4th February 1918. This was 
written at the time that Qasim Hasan 
had sent a man from Mirzapore to Alla¬ 
habad to bring away the girl and her 
mother. In this letter Ibn Ahmad writes: 

“I had no intention to send them at this time 
because it was with difficulty that the namaz 
was taught to her and she had been made to 
remember the first “ para.” Now whenever 
they all will come here subsequently they will 
he taught from the very banning. So long as 
they do not live here permanently (i. e., conti¬ 
nuously) for some time all the efforts shall re¬ 
main fruitless.” 

We think the Subordinate Judge was 
entitled to rely very strongly on this pas¬ 
sage and to come to the conclusion that 
the meaning of this passage is that the 
girl was being taught to say her prayers 
in some way she had not been accustomed 
to do before. It would hardly have been 
possible to write in this way about a girl 
who had already learned to say her pray¬ 
ers in Sunni fashion and the Subordinate 
Judge, therefore, concludes that before 
this time the probabilities are that she 
said her prayers as a Shia and that at the 
time of the nikah she was as a matter of 
fact a Shia. The girl was examined in 
the course of the trial in the Court below 
and there she made an admission that she 
had once said tabarrah. The meaning of 
tabarrah is w’ell-known. It is the impre¬ 
cation which the Shias use against the 
Sunnis and we think it certain that no 
Mahomed an who was really a Sunni would 
ever admit having pronounced the ta¬ 
barrah. 

We have referred above to what took 
place after the girl was taken away to 
Hyderabad and there seems to be little 
doubt, as we have already said, that her 
father Qasim Hasan in order to oblige 
Wazir Ahmad, was trying to bring the 
girl up as a Sunni and it was for that- 
purpose that he got her made a murid or 
disciple of Maulvi Abdul Bari. All these 
facts indicated to the Subordinate Judge 
and they indicate to us that if all this 
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trouble was being taken to teach Amina 
Khatun the elements of the Sunni faith 
she must have had another faith before 
that, namely, the faith of a Shia. If we 
consider these facts in relation to the pro¬ 
babilities of the case the conclusion that 
the plaintiff was a Shia at the time of the 
nikah is strengthened. We have already 
pointed out that her mother is admittedly 
a rigid Shia who has clung pertinaciously 
to her belief. It is not too much to sup¬ 
pose that in her childhood the girl would 
be much in the company and under the 
influence of her mother and it is highly 
probable therefore that Mt. Ashraf Bano 
would bring up her child in the Shia 
faith. So far as we can see, Qasim Hasan 
did not count for anything in this matter. 
He apparently is a man of weak charac¬ 
ter and we do not think that he made any 
attempts at any rate before the nikah, to 
interfere with the religious bringing up 
of Mt. Amina Khatun. 

Having considered the circumstances of 
the case and the probabilities we are of 
opinion that the Subordinate Judge was 
entitled to find that the plaintiff was a 
Shia before the nikah. We have no doubt 
that the Subordinate Judge’s finding on 
this matter is correct. We have, there¬ 
fore, to apply the Shia law in order to 
ascertain whether this ceremony of mar- 

i ’ . wb * cb was Performed in September 
iyi7, is binding on the plaintiff. That 
the ceremony was performed is a matter 
which is not denied. 


Tlie next matter to be determined i 
whether at the time of the nikah the gir 
was. of full age, that is to say, had sh 
attained the age of puberty and if she ha< 
attained that age what would be the effec 
of her father representing her as guardiai 
at the ceremony of nikah ? There can b 
no doubt that Qasim Hasan did give sane 
tion on behalf of the girl to the marriag, 
but the Subordinate Judge has found tha 
no sanction was obtained from the gir 
erself There is clear evidence on tin 
record that her permission (Izn) was no: 
as<ed before the ceremony was carriec 
through. We have therefore to considei 
what is the Shia law relating to the age 

‘statedTh^ • T . h u Subordinate J ndge has 
,stated that in the case of Shias the age oi 

'under i WitH menstruation and 

; Mvif be ^ bia law the presumption is 
Cut mens truatio n takes place between 

i ® a k, e ° f nine and ten years. There 
seems to be no doubt that this is the law 


as laid down in the Sharaya-ul-islam. We 
might also refer in this connexion to a 
case which was - decided by their Lord- 
ships of the Privy Council in the year 
1873, the case of Malka Jahan Saheba v. 
Muhammad Asghari Khan (l). If, there¬ 
fore, there were no evidence of age in the 
case it would under this law be presumed 
that Mt. Amina Khatun had attained the 
age of puberty long before this nikah took 
place. We know the age of the girl defi¬ 
nitely. She was, as we have said, born 
on 24th November 1904, and, therefore, 
she was all but 13 years of age when the 
nikah took place. 

The Subordinate Judge has made a 
careful analysis of certain direct evidence 
bearing upon this point. The plaintiff 
herself, her father, her mother and a Ha¬ 
kim named Fazal-ul-Rahman all say that 
menstruation had begun before the year 
1917. As against this the defendants put 
forward the statement of another Hakim 
named Fuzail Ahmad. We agree with 
the Subordinate Judge that this man’s 
evidence is of no value. Over and above 
this, all wo think, it is in accordance with 
probabilities that the girl should have 
begun to menstruate before September 
1917. There is the authority of works on 
medical jurisprudence. We may refer to 
the new edition of Lyons jurisprudence 
edited by Mody in which it is said that 
the rule in India is that girls begin to 
mentsruate between the ages of 12 and 14. 
Having regard therefore to all the cir¬ 
cumstances, we are of opinion that this 

girl had attained puberty before Septem¬ 
ber 1917. 

There being no pretence that her con¬ 
sent to the marriage was formally asked 
for before the ceremony took place, the 
presumption would be that the nikah was 
invalid and does not bind the plaintiff. 

It was argued, however, in the Court below 
and has been argued here that although 
the girl may not have given any formal 
consent to this marriage nevertheless her 
subsequent conduct amounts to evidence 
that she accepted the marriage and ought 
to be deemed a consenting party. In this 
connexion the Subordinate Judge has en¬ 
tered upon a long discussion regarding the 
nature of the consent which was given by 
the girl s father. He has come to'the 
conclusion that Qasim Hasan was decei¬ 
ved into agreement to this marriage by 
a promise made to him by Wazir Ahmad 

(l) 26 W. R, Civil Rulings 26. 
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that in the event of the marriage taking 
place half of the property which had been 
gi\ en away to Ibn Ahmad would he res¬ 
tored to him, Qasim Hasan. We] think 
any discussion of this question is really 
|superfluous because if the girl had be¬ 
come adult at the time of the nikah the 
consent of her father could not take the 
iPlace of her own consent which under the 
'Shia law is essential. 

We have, therefore, to consider whether 
there is before us any reliable evidence 
from which it could reasonably he in¬ 
ferred that Amina Khatun assented to 
this marriage. 

In the plaint it was stated that it was 
only 2i years before the suit was brought 
that Amina K hi tun came to have know¬ 
ledge that any ceremony of nikah had been 
performed. It was admitted, however, in, 
the plaint that there had been rumours 
that a nikah had taken place. The story 
which was put forward in evidence on be¬ 
half of the plaintiff was to the effect that 
her father had kept both the plaintiff 
and the plaintiff’s mother in ignorance of 
the fact that a ceremony of marriage had 
been performed and that this matter only 
came to the knowledge of the plaintiff 
and her mother by reason of a letter 
which was written to the plaintiff’s 
mother some years before the suit by 
her brother. The Subordinate Judge has 
disbelieved this part of the case and we 
disbelieve it too. We have already re¬ 
ferred to the conflict regarding what took 
place on the night of 23rd September 
1917. We have on.one side the plaintiff 
and her mother swearing that they were 
not in Wazir Ahmad’s house at the time 
this ceremony was performed, on the 
other hand, we have detailed evidence to 
show that both the plaintiff and her 
mother were in the house, that the girl 
was dressed in bridal dress, that her 
father came in and informed her about 
the marriage, that the girl did not refuse 
to agree to the marriage but rather that 
she conducted herself in a manner to indi¬ 
cate that she was a willing party. The 
learned Subordinate Judge has characte¬ 
rized this evidence given on behalf of the 
defence as extravagant and improbable 
and on this point also we are in agreement 
with him. We feel that having regard to 
the relations of the parties we could not 
accept evidence of this kind which to our 
minds bears marks of elaboration and 
fabrication. We are quite prepared to 


believe that the girl and her mother re¬ 
mained for a few weeks in the house of 
Wazir Ahmad after this nikah had taken 
place and we cannot for a moment believe 
that either the girl or her mother were 
ignorant that such a ceremony had been 
performed. But while we are prepared to 
go so far, we are not prepared to hold that 
an> conduct of the girl can he pointed to 
so as to justify the conclusion that he 
ever gave her consent or was willing to 
he married to defendant 1. The fact "that 
she and her mother remained or were 
detained in the house of Wazir Ahmad 
for a fortnight after the ceremony took 
place is no evidence whatever that she 
was a willing party to the marriage. 

Then we are referred to what took place 
in Allahabad in the month of December 
1917 and January 1918. We have already 
referred to the events of that time and 
have stated how it is proved that the 
plaintiff and her mother were brought to 
Allahabad to the house of Ibn Ahmad 
very much against their will. For the 
defence it is said that the girl was there 
treated as a bride, that is, as the daughter- 
in-law of Ibn Ahmad and that some sort 
of a party was given by way of celebra¬ 
tion of the nikah. Here again we feel we 
cannot rely upon the direct evidence to 
this effect given on behalf of th£ defen¬ 
dant. It is impossible to doubt from 
the correspondence on the record that 
Mt. Ashraf Bano was most unwilling to 
come to Allahabad and was most unhappy 
in the house of Ibn Ahmad and knowing 
that she was bitterly opposed to any 
marriage between her daughter and Ibn 
Ahmad’s son we find it difficult to believe 

that during her stay of five or six weeks 

in Allahabad this lady would in any way 

be party to any demonstration intended 
to indicate that Amina Khatun was the 
wife of Sibt Ahmad. 

In this connexion we would refer to the 
letter written by Ibn Ahmad to his father 
on 7th January 1918. In this Ibn Ahmad 
writes as follows : 

My Bhabi Jahn Sahcba (i.e., sister-in-law), 
has since the date of her arrival been thinking 
of going away from this place as early as pos¬ 
sible. Accordingly she has been finding out 
various excuses for this purpose.’ 1 

We have no doubt therefore that 
Alt. Ashraf Bano and her daughter were 
very unwilling to remain at the house of 
Ibn Ahmad. We have referred already to 
the attempts which were being made 
during this period to teach Amina Kha- 
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tun the Sunni ritual of prayer. Our con¬ 
clusion is that it is impassible for us to 
find that any conduct of the plaintiff 
during the period just referred to affords 
any indication of her acceptance of the 
position of being the married wife of 
Sibt Ahmad. 

We have already pointed out that after 
February 1918, the girl went off with her 
father to Hyderabad and we have no evi¬ 
dence of any conduct during the period 
between her going to Hyderabad and the 
time the suit was brought which would 
indicate that she was a consenting party 
to thfe marriage. It is true of course that 
the girl did not during this time take any 
active steps for the purpose of repudiating 
the validity of a nikah and it has been 
argued that in view of the great delay in 
bringing the suit the relief sought by her 
ought to be refused, it being within the 
discretion of the Court to withhold sucli 
relief. On the other hand, there is the 
•consideration that the girl all this time 

was living with her father and in the 
•circumstances it is not to be expected 
that she could have taken any action 
independent of him. 

The letters from Qasim Hasan to his 
father written from Hyderabad indicate 
that he was still trying to establish 
friendly relations between his father and 
himself and for that purpose lie was re¬ 
presenting that the plaintiff was being 
taught the Sunni faith. It would, in our 
opinion, have been quite impossible for 
this girl to have taken any active steps at 
an earlier stage in order to obtain the 
declaration she is seeking in this suit. It 
is likely enough that the suit was brought 
after Qasim Hasan had quarrelled again 
with liis father and had made a wakf of 
the property to. which he claimed to be 
entitled as an heir of his deceased mother. 
However that, may be, we are of opinion 
that the record does not afford any reliable 
evidence to show that Amina Khatun 
was ever willing to marry defendant 1 or 
has ever been willing since the ceremony 
■was performed to acknowledge that she is 
lawfully wedded to him. We have come 
therefor# to the conclusion that the Sub- 
oidinate Judge’s judgment and decree 
must be maintained except in one parti¬ 
cular now to be noticed. The Subordinate 
Judge in decreeing the plaintiff’s suit 
made W 7 azir Ahmad, the guardian ad litem 
ot defendant 1 personally liable for the 
costs of the suit. It is complained in the 
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memorandum of appeal that the Court 
below was wrong in awarding costs perso¬ 
nally against Wazir Ahmad. We think 
effect must be given to this plea. We 
cannot find any authority in the Civil 
Procedure Code to award costs personally 
against a guardian ad litem and we may 
refer in this connexion to a decision of the 
Madras High Court, Narasimha Ran v. 
Lakshmipati (2). 

The decree of the Court below there¬ 
fore will be varied by directing that the 
costs of the suit will be borne by defen¬ 
dant 1. With this modification in the 
decree of the Court below we dismiss this 
appeal with costs to the plaintiff-respon¬ 
dent. 

D -P. _ Appeal dismissed. 

(2) [1881] 3 Mad. 263. 

* A. I. R 1929 Allahabad 25 

Kendall and Niamatcjllah, J-J. 

Bhola Ram —Plaintiff—Appellant. 

v. 

Dhani Ram —Defendant—Respondent. 

Second Appeal No. 190 of 1926, Deci¬ 
ded on 7th June 1928, from decree of 
Addl. Dist. Judge, Cawnpore, D/- 6th 
January 1926. 

# (a) Hindu Law—Stridhan — Immovable 
property can be sulka stridhan. 

It may 1)3 that in ancient days when sulka 
stridhan was first recognized only articles of 
comparatively small value were the subject of 
it but given all other conditions there appears 
to be no reason why a woman may not acquire 
immovable property in the same manner rfnd 
subject to the same conditions as would be 
annexed to moveable property. [P 27 C 1] 

^ (b) Civil P. C., S. 100—Question whe¬ 
ther property is sulka stridhan is not ques¬ 
tion of law pure and simple—Hindu Law. 

The question whether certain property is 
sulka stridhan or not is not a question of law, 
pure and simple. Unless evidence is led to 
show the circumstances under which the gift 
was made and that it was intended to he the 
price of the bride or given to the girl for servi¬ 
ces mentioned in the texts, the property cannot 
answer the description of Sulka. [P 27 C 2] 

(c) Hindu Law—Stridhan—Sulka—Fact of 
gift being made in contemplation of mar¬ 
riage does not give rise to inference that it 
was price for marriage—Distinct allegation 
and cogent- evidence that gift was prompted 
by desire to benefit parents induced thereby 
to give girl in marriage is necessary to 
prove character of property—Every ante¬ 
nuptial settlement is not sulka. 

The fact that the gift was made in contem¬ 
plation of marriage does not necessarily give 
risa to the inference that it was tha price for 
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marriage. To attract the application of spe¬ 
cial rules of succession to sulka it must be dis¬ 
tinctly alleged and proved by cogent evidence 
that the property given to a Hindu girl was of 
that character, the gift having been prompted 
by a desire to confer pecuniary benefit, im¬ 
mediate or ultimate, on the parents who have 
been thereby induced to give her in marriage . . 
lu the present advanced stage of society every 
ante-nuptial settlement or gift cannot be 
classed as sulka. [P 28 C 1, 2] 

(d) Hindu Law — Stridhan—Sulka—Inheri¬ 
tance— Children are excluded by parents and 
maternal relations. 

The essential charateristic of sulka is that 
the lady’s own children are absolutely exclu¬ 
ded by her parents and other maternal rela¬ 
tions, in the matter of inheritance. [P 28 C 1] 

K. N. Katju —for Appellant. 

Tcj Bahadur Sapru and P. N. Sapru 
—for Respondent. 

Judgment.— The circumstances which 
led to the institution of the suit out of 
which the present second appeal by the 
plaintiff has arisen are as follows : 

Mt. Saro Kunwar who originally 

v_J %r 

owned the property in dispute — shares 
in two villages in Hamirpur District— 
made a gift of the same by a deed dated 
the 12th June 1891, to Mt. Budhia Kuar, 
then aged 10, about eleven days before 
the latter’s marriage with Baldeo Prasad, 
a man of fifty and a brother of Mt. Saro 
Kuar who appears to be a lady possessed 
of extensive properties. It was due to 
her position and efforts that an unequal 
match of that kind was agreed to by the 
bride’s parents who were themselves of 
limited means. Accordingly the mar¬ 
riage was celebrated and in due course 
mutation of names was effected in favour 
of Mt. Budhia Kuar. She died as a 
childless widow on 16th March 1912, 
Baldeo having predeceased her. On her 
death mutation of names was effected in 
favour of Mt. Saro Fuar, who later on 
made a gift of it to Dhani Ram, the de¬ 
fendant-respondent by a deed dated 21st 
August 1913, The plaintiff instituted 
the present suit on 5th March 1913, 
claiming the property as the nearest re¬ 
versioner of her husband Baldeo, and, 
therefore, heir to her stridhan as the pro¬ 
perty in dispute is alleged to be. 

The defence raised a number of pleas. 
It was denied that the property in suit 
was the stridhan of Mt. Budhia Kuar, in 
which she could have a heritable interest. 
It was alleged to have been granted to 
her as maintenance for life, so that on the 
death of Mt. Budhia Kuar, the grantor Mt. 
Saro Kuar could take possession as full 


owner and make a gift of it to the defen¬ 
dant. The plaintiff’s relationship with 
Baldeo was denied. The marriage of Mt. 
Budhia Kuar with Baldeo was said to 
have been performed in an unapproved 
form with the result that her stridhan 
could not in law devolve on her hus¬ 
band’s reversioners. Mt. Budhia Kuar’s 
death was alleged to have occurred on a 
date more than 12 years before the in¬ 
stitution of the suit which was said to be- 
barred by limitation on that account. 

Both the lower Courts found against 
the defendant on all the pleas set out 
above, holding that the plaintiff was the 
nearest reversioner of Baldeo when Mt. 
Budhia Kuar died, that the marriage in 
question was in the approved form, that 
the property in dispute was the stridhan 
of Mt. Budhia Kuar and not a mere 
maintenance grant for life, and that the 
plaintiff’s suit was within limitation. But 
the lower appellate Court while agree¬ 
ing with the first Court, which had 
decreed the claim, on all the questions in 
controversy dismissed it on a finding 
that the property granted to Mt. Budhia. 
Kuar was her sulka stridhan, devolving, 
according to a rule of descent peculiar to 
such property, on her mother Mt. Dulari 
Kuar who survived her daughter. The 
plaintiff has preferred this second appeal. 

Woman's estate technically called stri- 
dhan in Hindu Law is of various kinds. 
The name of each class of stridhan is 
suggestive of the mode of acquisition or 
of the motive by which the donor was 
actuated; one of the classes of stridhan is 
known as sulka which has been defined to 
include property given to a woman before 
or after her marriage by husband’s re¬ 
latives. In his Hindu Law of Marriage 
and Stridhan, 4th Edition, Sir Guru Das 
Banerjee quotes the following passage 
from well-known works : 

“Tho trifle which is received by a woman 
as the price or reward of household labour, of 
using household utensils, of keeping beasts of 
burden, of watching milch cattle, of preserving 
ornaments of dress, or of superintending ser¬ 
vants, is called her perquisite (sulka).” (p. 294). 

“The term ‘gratuity* (sulka) means that for 
the receipt of which a girl is given in 
marriage.” (p 1 299). 0 

‘‘The term sulka, or fee, is explained as hav¬ 
ing two meanings. It either means according 
to the definition of Katyayana. “whatever has. 
been received as a price of workmen on houses, 
furniture and carriages, milk vessels and orna¬ 
ments” or it means, according to the text of 
Vyasa, “what is given to bring the bride to her 
husband’s house.” The former of these mean- 
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ings is thus explained : what is given to a 
woman by artists constructing a house or exe¬ 
cuting other work, as a bribe to send her hus¬ 
band or other person (of her family) to labour 
on such particular work, is her fee. It is the 
price (of labour) since its purpose is to engage 
a (labourer)” (pp. 309-310). 

Sir E. J. Trevelyan in his work on 
Hindu Law (E. 2, p. 436) has the follow¬ 
ing : 

“According.to the more usual view, this was 

the gratuity for the receipt of which a girl 

is given in marriage. It was originally paid 

to the father as the price of the bride, but 

when that was forbidden the father received it 

for the bride, and it became her property as her 
dowry.” 

The reason why such property follows 
a peculiar rule of inheritance is thus 
given by another learned author : 

‘The reason is that originally it belonged to 
the parents, but later on, it was declared to be¬ 
come the bride’s stridhan; and this rule of 
succession appears to be a compromise bet¬ 
ween the original and the liter view.” (Sarkar 
on Hindu law p. 734, odn. G). 

The learned advocate for the appellant 
lias contended that no immovable pro- 
perty given to a girl can be her sulka 
which is limited to trifling gifts of cash 
or ornaments such as may be regarded as 
her perquisite/ It may be that in 
ancient days when this class of stridhan 
was first recognised only articles of com¬ 
paratively small value were the subject 
of it but, given all other conditions, there 
appears to be no reason why a woman 
may not acquire immovable property in 
the same manner and subject to the same 
conditions as would be annexed to move- 
able property. No authority has been 
quoted in support of his contention and 

we are unable to give effect to it. The 

main argument addressed to us on be¬ 
half of the appellant is, however, based 
on two grounds, (l) that the learned 
Additional District Judge has made a 
new and inconsistent case in dismissing 
the plaintiff’s claim on a finding that the 
property in dispute was sulka stridhan of 
Mt. Budhia Kuar and (2) that having re¬ 
gard to the evidence adduced in the case 
Uio property in dispute has not been 
established to be her sulka. We are of 
opinion that both of these grounds should 

b ® ll P lie ld for reasons to be presently 
stated. J 


That it was put forward for the 

l llne ^ n ar gument before the lower appe 
late Court can admit of no doubt. That 
!s quite inconsistent with the defen 
pleaded m the written statement 


maintained in the petition of appeal be¬ 
fore the lower appellate Court is equally 
clear. The plaintiff’s allegation in para. 2 
of the plaint that the property in dispute 
was the stridhan of Mt. Budhia Kuar was 
denied unreservedly in para. 1 of the writ¬ 
ten statement. Para# 3 of the latter 
again emphasized that it Was by “no 
means” stridhan of that lady. If it had 
been the intention of the defendant to al¬ 
lege it to be sulka, the appropriate reply 
would have been to admit that it was- 
stridhan with the qualification that it 
was of the sulka class. On the contrary 
it was alleged to be held by her as main¬ 
tenance for life so that it was not heri¬ 
table at all, either by her husband’s col¬ 
laterals or by her mother. At the trial 
of the suit a sum of Rs. 2,500 was said to* 
have been paid as price of the bride and,, 
therefore, the marriage was characterized 
as in the unapproved form. There was* 
no suggestion that the property in dis¬ 
pute had been given as part of the price* 
so as to make it sulka. In the grounds 
of appeal before the lower appellate Court 
all the pleas urged at the trial were em¬ 
bodied, maintaining that neither Mt- 
Saro Kuar, the donor, nor Mt. Budhia, 
Kuar, the donee, had more than a life- 
interest. Every question raised in the- 
pleadings was decided by the lower appel¬ 
late Court in favour of the plaintiff. The 
learned Additional District Judge thought 
that 

“being a point of law, it could be raised in. 
appeal and so I heard the parties on it.” 

It is not a question of law, pure and 
simple. Unless evidence is led to show 
the circumstances under which the gift j: 
was made and that it was intended to be; 
the price of the bride or given to the girl! 
for services mentioned in the texts, the 
property cannot answer the description i 
of sulka. Parties could have adduced 
oral evidence on the question if it had 
been raised at a proper stage. The reci¬ 
tals in the deed of gift fall far short of 
the requirements of the case and on the 
contrary tend in the opposite direction- 
We think the appellant’s grievance that 
he has been prejudiced by the introduction- 
of a controversy not warranted by the- 
pleadings is well-founded. 

Though the learned Additional District. 
Judge professed to treat the question as. 
one of law he proceeded to refer to some,* 
circumstances and even to the oral evi¬ 
dence of Mt. Dulari Kuar in proof of the. 
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'fact that there was an agreement bet¬ 
ween the parents of Mt. Budhia Kuar 
■and Mt. Saro Kuar under which the latter 
was made to part with the property as 
price of the bride. He thought that the 
recitals in the deed of the gift afford 

“a clear indication that the property was to be 
■ given to Budhia Kuar in consideration of 
marriage and as an inducement for it.” 

Ex facie the deed purports to have 
been executed.by Mt. Saro because 

“Baldeo Prasad is her own brother who had 
lived with her from his childhood and was 
then about to be married to Mt. Budhia Kuar 
. . . and, therefore, for the maintenance and 
comforts of the last named who would be the 
•executant’s bhawaj (brother’s wife)” 

the gift in full ownership was made to 
enable the donee to remain in possession 
like the executant {misi mere) with 
powers of “sale, mortgage and gifts, etc.” 
In the absence of a clear issue raised and 
tried it is not permissible to impute an 
intention to the donor by a resort to spe¬ 
culative theories, however plausible. The 
recitals of the deed above quoted clearly 
bear out another theory, viz., that out of 
regard for Baldeo Prasad a provision was 
made for his family and children, and as 
it was expected that in the ordinary 
course of nature Mt. Budhia Kuar would 
survive her husband for very long and 
might have young children to bring up, 
it was on the whole desirable that deed 
should be executed in her favour. That 
Baldeo Prasad would also be supported 
out of the income of the property must 
have been present to her mind. It is 
'highly improbable that Mt. Saro Kuar 
intended the property to be sulka, of 
iwhich the essential characteristic is that 
the lady’s own children are absolutely 
excluded by her parents and other mater¬ 
nal relations in the matter of inheritance. 
Mt. Saro Kuar could not have intended 
such a result, and could not, therefore, 
have intended to give the property as 
sulka. She makes it clear that the donee’s 
estate in the gifted property would be 
the same as her own. The fact that the 
gift was made in contemplation of mar¬ 
riage does not necessarily give rise to the 
inference that it was the price of mar¬ 
riage. To attract the application of spe¬ 
cial rules of succession to sulka it must 
be distinctly alleged and proved by cogent 
evidence that the property given to a 
IHindu girl was of that character, the gift 
having' been prompted by a desire to con¬ 
fer pecuniary benefit, immediate cr ulti¬ 


mate, on the parents who have been 
thereby induced to give her in marriage. 
In the present advanced stage of society 
every ante-nuptial settlement or gift' 
cannot be classed as sulka. The learned! 
Additional District Judge quotes a pas¬ 
sage from the evidence of Mt. Dulari, 
mother of Mt. Budhia Kuar, to support 
his view that the gift was meant to be in 
consideration of marriage. It runs thus: 

“I had taken Rs. 2,500 from Saro Kuar for 
the marriage of my daughter; and for the 
maintenance of Budhia I had got Saro Kuar 
make a gift of two villages to her (daughter) 
because her (Budhia’s) husband (rather would 
be husband) was an old man.” 

It should be borne in mind that this 
statement was elicited from her to show 
that the marriage was in an unapproved 
form. The Court of first instance disbe¬ 
lieved it and the lower appellate Court 
did the same, observing it in another place 
of the judgment: 

“It was also urged that the marriage was not 
performed in an approved form in that Mt. 
Dulari Kuar was paid Rs. 2,500 as considera¬ 
tion of marriage. The lower Court did not be¬ 
lieve the evidence on that point and I agree 
with it.” 

The only manner in which the two 
findings of the learned Judge can be re¬ 
conciled is tiiat the first half of the 
sentence of Mt. Dulari s evidence previ¬ 
ously quoted is to be disbelieved and the 
second half is to be accepted. Even on 
this assumption the gift unlike the 
Rs. 2,500 was not stated to be the con¬ 
sideration of marriage. We have entered 
at length on a discussion of the circum¬ 
stances founded on by the learned Judge 
to demonstrate the injustice resulting to 
the plaintiff, who himself could not lead 
evidence on a question of fact not raised 
but subsequently sought to be established 
by evidence of a dubious and inconclusive 
character. 

In the view of the case which we have 
taken the decree of the lower appellate 
Court cannot be sustained. It is accord¬ 
ingly discharged and that of the Court of 
first instance is restored. The defendant- 
respondent shall also pay the costs of the 
plaintiff-appellant incurred in the lower 
appellate Court and in this Court. 

D.B./r.K. Decree reversed, 
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Niamatullah, J. 

Maharaj Singh and others — Appel¬ 
lants. 

v. 

Sri Baja Suryapal Singh — Respon¬ 
dent. 


Second Appeal No. # 450 of 1926, De¬ 
cided on 4th July 1926, from decree of 
Dist. Judge, Agra. 

(a) Civil P. C., O. 2, R. 2 — Government 
revenue of certain patti assigned to M and 

V in respect of 8 and 4 shares respectively 
—Plaintiff mortgagee of both suing for re¬ 
covery of revenue in regard to V’s share — 
Subsequent suit for recovery of revenue 
with regard to M's share is not barred. 

The Governmsnt ravaiiua of a village had 
been assigned to a class of persons who 
collected it from the landholders liable to pay 
the same. M was an assignee to the extent 
of 8 shares in patti No. 6. Similarly V was 
entitled to 4 shares. Plaintiff was the mort¬ 
gagee of both the aforesaid persons entitled in 
that capacity to collect the revenue of their 
respective shares. Plaintiff brought a suit 
for recovery of revenue due in respect of the 
four shares belonging to V and subsequently 
brought a suit for recovery of revenue due in 
respect of the 8 shares belonging to M. 

Held : that the plaintiff, had a separate cause 
of action for each of the two suits, claiming 
as he did under two different titles, reliefs in 
respect of two distinct properties. If M and 

V had brought separate suits no question as 

to relinquishment under 0. 2, R. 2, could 
arise. It cannot likewise arise if their mort¬ 
gagee who happens to be the same person 
brings such suits. * [p 30 C lj 

(b) Agra Tenancy Act (2 of 1901), S., 151 — 
Interest. 

No interest is payable under S. 1G1. The 
right of interest depends on contract express 
or implied or some rule of law allowing it • 
A. I. R. 1018 P. C. C3, Foil. [P 30 C 1] 

(c) U. P. Land Revenue Act, S. 143—As¬ 
signee cannot claim interest. 

Under S. 143, no interest is to be paid to 
the Government on arrears of revenue. The 
assignee of the Government revenue is in no 
better position : 23 All. 5, Foil. [P 30 C 1] 


*(d) Civil P. C., S. 11—Adjudication in 
ex parte proceedings operates as res judicata 
Amount claimed as revenue or rent with 
interest decreed ex parte—Right to receive 
interest in subsequent suit cannot be res 
judicata Unless finding in previous suit 
ecides expressly or by necessary implication 
question of recurring right to receive in¬ 
terest decision cannot be res judicata so as 
0 entitle plaintiff to interest on arrears 

a:cruing due subsequently—Interest claimed 

as damages in previous suit — Subsequent 
efault in different circumstances cannot 
entitle plaintiff to damages. 

Where an issue of law or fact is raised and 
decided ex parte it is settled law that the ad¬ 


judication will operate as res judicata but 
where a certain amount is claimod as revenue 
or rent for certain years with interest and i.s 
decreed ex parte in terms of the prayer all the 
requirements of the rule of res judicata are not 
necessarily fulfilled in a subsequent contested 
suit in which the plaintiff’s right to receive 
interest is specifically in question. Unless 
the finding in the previous suit expressly or by 
necessary implication decides the question of 
a recurring right to receive interest as dis¬ 
tinguished from a mere award of the interest 
claimed for the arrears in respect of tHe years, 
then in suit the previous decision cannot ope¬ 
rate as res judicata so as to entitle the plain¬ 
tiff to receive interest on arrears of revenue or* 
rent accruing due subsequeutly though he is 
not, apart from res judicata, so entitled. 

[P 30 C 2] 

If in the previous suit the interest was 
claimed as damages and the Court decreed as 
such it can have no greater effect than to 
establish the plaintiff's right to interest by 
way of damages for the default then in ques¬ 
tion. A subsequent default under different, 
circumstances will not necessarily entitle the 
plaintiff to damages. If expressly or by neces¬ 
sary implication the plaintiff’s recurring right, 
was affirmed or negatived so as to make such 
recurring right a matter directly and substan¬ 
tially in issue the decision will operate as res. 
judicata even though the causes of action in 
the two suits may be different : 1G Cal. 300 
(F.B.) ; A. I. R. 1922 Fat. 303 ; and 2G Bom 
25 J Poll. [P 30 C 2 ; P 31 C 1J 

4q( e ) Civil P. C., S. 11—Pleadings and 
decision in previous suit must be strictly 
construed. 

A plea in bar of legal rights should be given 
effect to only on strictly construing the plead¬ 
ings and the decision in the previous suit. 

[P 31 Cl] 

Banna Lai and Brajmohan Lai Lave 
—for Appellants. 

S. K. Dar and N. P. Asthana — for 
Respondent. 

Judgment. —This appeal has arisen 
out of a .suit brought by the plaintiff- 
appellant for recovery from the defendant 
oi the Government revenue of which the 
plaintiff is the assignee. The Court of‘first 
instance, an Honorary Assistant Collector, 
dismissed it as barred by the provisions 
of O. 2, R. 2, Civil P. C. The lower ap¬ 
pellate Court decreed the claim with 
interest disagreeing with the first Court 
ar regards the plea of bar created by 
O. 2, R. 2, Civil P. C. The defendant 
has preferred this second appeal which 
raises two questions viz., (l) whether the, 
suit is barred by O. 2, R. 2, Civil P. C. 
as held by the Court of first instance and 
(2) whether the plaintiff-respondent is 
entitled to interest on arrears of revenue. 

It appears that the Government revenue 
of the village has been assigned to a class 
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of persons who collect it from the land¬ 
holders liable to pay the same. Mano- 
har Lai is an asssignee to the extent of 
-eight shares in patti No. 6. Similarly 
Venkateshwar is entitled to four shares. 
Plaintiff is the mortgagee of both the 
aforesaid persons and entitled inthat capa¬ 
city to collect the revenue of their res¬ 
pective shares. Plaintiff brought a suit 
for recovery of revenue due in respect of 
the four shares belonging to Venkatesh- 
\var and subsequently brought the suit 
.giving rise to the present appeal for re¬ 
covery of revenue due in respect of the 
eight shares beloging to Manohar Lai. 
The view taken by the learned District 
Judge is so manifestly correct that I do 
not propose to deal with the question at 
|any length. The plaintiff has a separate 
cause ot action for each of the two suits, 
claiming, as he does under two different 
j titles, reliefs in respect of two distinct 
'properties. If Manohar Lai and Ven- 
ikateshwar had brought separate suits no 
iquestion as to relinquishment under 0. 2, 
R. 2, Civil P. C., could arise. It cannot 
likewise arise if their mortgagee who 
happens to he the same person brings 
such suits. This ground of appeal must, 
therefore fail. 

On the second question the appeal 
must succeed. The learned District 
Judge concedes that no interest is pay¬ 
able under S. 161, Tenancy Act 2 of 1901. 
The right to interest depends on contract 
express or implied or on some rule of law 
allowing it ; Kalyan Das v. Maqbul- 
,Ahmad (1). S. 143, Land Revenue Act, de¬ 
clares that no interest is to be paid to 
the Government on arrears of reve¬ 
nue. The assignee of the Govern¬ 
ment revenue is in no better position : see 
Ghandi Prasad v. Mahendra Singh 
(2). It is a debatable question whe¬ 
ther an interest by way of damages 
can be awarded to an assignee of the 
Government revenue. It is not neces¬ 
sary to decide this question as it was not 
raised in the lower Court and I have not 
been asked to award interest as damages. 
The claim to interest is based on the 
.ground that in a previous suit between 
the parties relating to the eight shares 
in respect of which revenue is now 
claimed, interest had been claimed and 
an ex-parte decree was passed. The 

(1 A. I. R. 1918 P.C. 53=40 All. 497 (P.C.). 

(2) [1900] 23 All. 23 All. 5=(1900) A.-W. N. 

173. 


liability of the defendant to pay interest 
is said to he res judicata. The learned 
District Judge has upheld the plea of 
res judicata and decreed interest. 

Where an issue of law or fact is raised 
and decided ex-parte it is now settled 
law that the adjudication will operate as 
res judicata but where a certain amount 
is claimed as revenue or rent for certain 
years.with interest and is decreed ex 
parte - in terms of the prayer all the 
requirements of the rule «of res judicata 
are not necessarily fulfilled in a subse¬ 
quent contested suit in which the plain¬ 
tiff’s right to receive interest is specifi¬ 
cally in question. Unless the finding in 
the previous suit expressly or by neces-! 
sarydmpiication decides the question of a 
recurring right to receive interest as dis¬ 
tinguished from a mere award of the 
interest claimed for the arrears in respect 
of the years then in suit the previous 
decision cannot operate as res judicata; 
so as to entitle the plaintiff to receive 
interest on arrears of revenue or renti 
accruing due subsequently though he is 
not, apart from res judicata, so entitled. 

It is not ascertainable from the pro¬ 
ceedings of the previous suit whether in¬ 
terest was claimed under some alleged rule 
of law or as damages. If it was claimed as 
damages and the Court decreed as such 
it can have no greater effect than to es¬ 
tablish the plaintiffs right to interest by 
way of damages for the default then in 
question. A subsequent default und.er 
different circumstances will not neces¬ 
sarily entitle the plaintiff to damages. 

A Full Bench of the Calcutta High 
Court had 'held in ModJiusudan Shaka 
v. Brae (3) that a mere statement of an 
alleged rate of rent in a plaint in a rent 
suit in which an ex-parte decree has been 
obtained, is not a statement as to which 
it must be held that an issue within the 
meaning of S. 13, Civil P. C., was raised 
between the parties so that the defendant 
is concluded upon it by such decree. 

“ Neither a recital in the decree of the rate 
of rent alleged by the plaintiff, nor a declara¬ 
tion in it as to the rate of rent which the 
Court considers to have been proved, would 
operate in such a case so as to make that mat¬ 
ter a res judicata, assuming that no such de¬ 
claration were asked for in the -plaint as part 
of the substantive relief claimed, the defen¬ 
dant having a proper opportunity of meeting 
the case. ” 

This has been consistently followed in 
that Court in numerous subsequent* deci- 

(3) [1839J 16 Cal. 300 (F.B.). 
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sions. The Patna High Court has taken 
the sxm$ view. In Pitamber Chowdhri 
v. Rahmat Ali (4) it was held that : 

“a previous decree for cess does nob operate as 
res judicata, inasmuch as a cass is a recurring 
charge.” 

The case of Vishnu Vasudeo v. Ram- 
ling Bhichling (5) proceeds on the same 
principle. In some of the Calcutta cases 
certain observations have too broadly put 
the proposition that an ex-parte decree 
in respect of specified years can in no 
case operate as res judicata in a subse¬ 
quent contested claim. It depends 
largely on the terms of the pleadings and 
the decision in the previous suit. If 
expressly or by necessary implication 
the*plaintiff’s recurring right was affirmed 
or negatived so as to make such recurring 
right a matter directly and substantially 
in issue the decision will operate as res 
judicata even though the causes of action 
in the two suits may be different. A 
plea in bar of legal rights should be given 
effect to only on strict construction of the 
pleadings and the decision in the pre¬ 
vious suit. The previous ex-pirte decree 
jin question in the case before me does 
not lead to the conclusion that the plain¬ 
tiff's recurring right to receive interest 
was expressly or by necessary implication 
directly and substantially in issue or that 
it was finally heard and decided. The 
decree of the lower appellate Court is 
modified so as to disallow the plaintiff’s 
claim to interest. It is maintained in 
all other respects. Under the circum¬ 
stances of the case parties are directed to 
pay their own costs of this appeal. 

D.B./r.K. Decree modified. 

U) A. I. R. 1922 Pat. 303=1 PatT^l8. 

<5) [1902] 26 Bom. 25=3 Bom. L. R. 450. 
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Weir, J. 

Ram Charan Lal and others — Defen¬ 
dants—Appellants. 

v. 

Ghafoor and others —Plaintiffs — Res¬ 
pondents. 

Second Appeal No. 210 of 1926, De¬ 
cided on 5th June 1928, from decree of 
Dist. Judge, Bareilly, D/- 2nd Dec. 1927. 

(a) Limitation Act, S. 5—Delay condoned 
ex parte The question of condoning can be 

reconsidered at the hearing. 

Where an order admitting an appeal iand 
condoning the delay is made ex parte, a Court 
has jurisdiction to reconsider the question 


when the appeal comes for hearing: A. I. R, 
1917 P. C. 179, Foil. [P 32 C 1] 

(b) Limitation Act, S. 5—Discretion exer¬ 
cised by lower Court — High Court cannot 
interfere in the discretion. 

Where a lower appellate Court has exercised 
its discretion to extend or refuse to extend the 
period of time allowed for filing an appeal 
the High Court has no jurisdiction to decide 
whether the Court was or was not right in re¬ 
fusing to extend the time: 9 A. L. J . 292,- Foil. 

[P 32 C 1] 

Uma Shankar Bajpai iovJwala Pro- 
sad Bhargava and Rama Kant Malaviya 
—for Appellants. 

Mushtaq Ahmad —for Respondents. 

Judgment. —In this case it was ob¬ 
jected before the lower appellate Court 
that the appeal was not in time; and 
sustaining the objection, the Court dis¬ 
missed the appeal. The facts are that 
the judgment in the suit was delivered 
on 29th May 1925. The month of June 
was vacation, and the Court did not re¬ 
open till the 6th July on which date a 
memorandum of appeal was filed with a 
copy of the judgment but without any 
copy of the decree against which the 
appeal was taken. On the 10th July an 
order was passed allowing tiie appellants 
time up to the J51h July for obtaining 
and filing a copy of the decree. On the 
11th July the appellants applied for a 
copy of the decree, which was not deli¬ 
vered to them till the 16th July. In the 
meantime the appellants had obtained a 
further extension of time up to the 21st 
July, on which date they presented a 
copy of the decree. The next material 
date is 27th July 1925, on which date 
the following order was passed: 

“As parentage of the parties has been filed in 
English and a report by the office regarding 
sufficiency of Court-fees has been made, it is 
ordered that it be registered in the register of 
appeals and notice fixing 18th August 1925, be 
issued to the respondents for filing a vakalat- 
naina, and the lower Court record will be sent 
for when necessary.” 

When the case came on for hearing 
before the District Judge of Bareilly on 
2nd December 1925, he dismissed the ap¬ 
peal on a preliminary objection that it 
was not in time. He held that there was 
no reason why the appellants should not 
have obtained a copy of the decree at the 
same time as they obtained a copy of the 
judgment of the trial Court. Accordingly 
he decided that the appellants had failed 
to show any good cause for their delay, 
and he refused to exercise the discretion 
vested in him under S. 5, Lim. Act, to 
extend the time for filing the appeal. 
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Two points have been urged before uie by 
counsel for the respondents. First 
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even it the order of 27th July 1925, be 
tilcen as an order admitting the appeal 
and condoning the delay, that order was 

made ex parte and the learned District 
Judge had jurisdiction to reconsider the 
question when the appeal came before 
him. In support of this contention the 
cise of Krishnasami Panikondar v 
Ham as ami, Chcttiar (l), is cited. That 
was a case in which a Division Dench of 
the High Court of Madras reconsidered, 
when the case came before it, the deci¬ 
sion ot the single Judge extending the 
Period of limitation under S. 5, Lim. Act, 

and their Lordships of the Privy Council 
observed that’: 

‘the Division Binch had jurisdiction to re¬ 
consider the sufficiency of the cause shown 
and to do this at the hearing of the appeal”. 

I do not think that the order of 27th 
JuD 1925, was intended to be an order 
extending the period allowed for tiling 
the appeal. 1 think that it was intended 
that the question, whether the time 
should he extended or not, should be de¬ 
cided when the appeal came on for hear¬ 
ing; hut, even if the order had been in¬ 
tended to extend the time, I think that 
the learned District Judge had jurisdic¬ 
tion to decide whether the discretion to 
extend the period for tiling the appeal 
was or was not rightly exercised, be¬ 
cause, if that extension was granted, it 
was granted ex parte and without giving 
the respondent any opportunity to state 
his side of the case. The second point 
taken by counsel for the respondent was 
that no appeal lies from an order of a 
Court exercising its discretion to extend 
or refuse to extend the period of time 
allowed for filing an appeal. In sup- 
poit ot this lie has cited the case of 
Bikram Singh v. Narain (2), and two 
earlier decisions of this Court referred to 
and followed in that case. The decision 
is binding on me and I, therefore, hold 
that I have no jurisdiction to decide whe¬ 
ther the learned District Judge was or 
was not right in refusing to extend the 
itirae. This appeal is accordingly dis¬ 
missed with costs. 

If counsel for the appellant desires 
leave to appeal under the Letters Patent 
I shall grant it. 

_ Appeal dismissed. 
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Dalai,, J. 

Ala!khan Siiujli —Appellant. 


Respon- 


(1) A. I. R. 1917 P. C. 179 — 41 Mad. 412=45 
I. A. 25 (P.C.). 

(2) [1912] 9 A. L. J. 232=14 I. C. 59. 


V. 

Gulab Singh and another — 
dents. 

Second Appeal No. 925 of 1925, Decided 
on loth and 16th December 1927, from a 
decree of Dist. Judge, Meerut. 

U. p . Tenancy Ac t. S . 201 (3)-Presum P - 
tion is unrebuttable if person is recorded co¬ 
sharer at the date of the suit. 

The presumption under S. 201 (3) is unr- 

hufefcable ,f a plaintiff is a recorded cosharer 
on idle date of the institution of the suit. But 

! !f J® U t °l such . ;l corded cosharer on 
° th - su 't he cannot sue for the 
! u llr,ng wh,ch his name was wrongly 
recorded * [P83C1] 

P. L. Banerji for Appellant. 

Ad • P. Asthana for Respondents. 

Dalai, J—[ have some difficulty in 

coming to a decision in this case without 
further evidence. The plaintiff sued for 
the recovery of profits for the year 1237 
f. a fli- lt i3 certain that the basis of his 

title was unsound and he had really no 

title to the property. He purchased' the 

. ’"*3 ^ ^ ^ ir Singh who 

was prior to the institution of the suit 

declared not to he the owner of the pro- * 
perty, and the sale in favour of the plain- 
tilts, was specifically declared to he null 
and void by a civil Court, The difficulty 
however, is that at some time or other 
the plaintiff Malkhan Singh’s name was 
recorded in the revenue records. I have 
no information whether such a record 
existed on the date of the institution of 
the present suit on 29th July 1923 or not. 

It the plaintiff s name did exist in the 
record he was entitled to sue under the' 
presumption enjoined by S. 201 (3), Ten¬ 
ancy Act. It has been held by a Full 
Dench ot this Court in Durcja Prasad v 
Kuer Hazari Singh (1) that the pro- 
sumption is not rebuttable. If so even 
a previous civil Court decree declaring the 
transfer in favour of the plaintiff to he 
void will not deprive him of his right to 
sue. Of course it will not be necessary 
to prove that the plaintiff’s name did not 
exist.in the record for the year in suit. 

Ine information really wanted is whe¬ 
ther on the date of the institution of the 
suit the name existed or not. Having 
regard to t he ruling in the case of Muba- 

(D ‘AMI] 33 All. 790=11 T7C. 11G=3 A. L 
J. 102o. 
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r ak Fatima v. Muhammad Wuli Khan (2) 
what I take the law to be as laid down 
by the rulings of this Court is that the 
presumption is unrebuttable if a plaintiff 
is a recorded cosharer on the* date of the 
institution of the suit. But if he is not 
such a recorded cosharer on the date of 
the institution of the suit he cannot sue 
for the period during which his name 
was wrongly recorded. It is certain here 
that all the time that the plaintiff’s name 
was recorded, it was wrongly recorded 
and not on the basis of a legal title. If on 
the date of the institution of the suit, 
29th July 1923, the plaintiff’s name was 
on the record, my opinion is that the suit 
will have to be decreed. 

An issue is remitted to the Court of th e 
Assistant Collector to report to this Court 
whether on 29th July 1923 the plaintiff’s 
name was recorded in the khewat or not- 
Return shall be made within three 
months. On receipt of the return ten 
days shall be allowed to parties to object. 
Both pirties shall be entitled to produce 
evidence oral and documentary, in the 
Court of trial. 

A.L./r.K. Appeal allowed. 

1 . R. 1922 AlTTIoV=44 All. 413. 

* * A. I. R. 1929 Allahabad 33 

Full Bench 

SULAIMAN, Ag. C. J., AND BOYS, BANERJI, 

Kendall and Weir, JJ. 

Emperor —Applicant. 

v. 

Phushai and another — Opposite 
Party. 

Criminal Revn. No. 776 of 1927, Deci¬ 
ded on LOth July 1928, against the judg¬ 
ment ot the Sess. Judge, Benares. 

* (n) Criminal P. C., S. 109 (a)—Magis¬ 
trate within whose jurisdiction concealment 
is to be effected has jurisdiction and not one 

within whose jurisdiction precautions are 
taken. 

ilaiman, Aj.C, J .—The rop3tition of the 
expression ‘within the loctl limits of such 
Magistrate’s jurisdiction’ in S. 109, sub-Cl. (a) 
is by no inians superlluous. Its use is neces- 
aary t° specify that it is not the Magistrate 

w,t hln who80 jurisdiction the precautions are 
taken but the Magistrate within whose juris¬ 
diction the concealment is to be ellocted who 
baa power to demand security. [P 31 C 2] 

ff wiV b L Cr / ! nlin,ll . Pl s - 109 («MP«r 

Full Bench) Concealing to be effected at a 
certain place Magistrate having jurisdic- 

1929 A/5 & 6 


tion at that place can demand security al¬ 
though residence of the person in that juris¬ 
diction is well known: (Boys and Banerji , J J. 
contra). 4.) Ail. 240 —A. I. Li. 1927 Ail. 50=97 
I. C. 428 and 49 All. 844=.4. I. li. 1927 All . 592 
=102 I. C. 503, Overruled. 

If a person is concealing his presence in a 
part ot the territorial limits of the jurisdiction 
he is necessarily concealing his presence with¬ 
in that jurisdiction also. Therefore if a man 
is taking precautions anywhere in order to 
conceal his presence, and that concealing is to 
be effected within the jurisdiction of a Magis¬ 
trate who receives the information, such 
Magistrate has power to demand security even 
though the residence of the person informed 
against within the jurisdiction is well-known : 
49 All. 240=A. 1. R. 1927 All. 50 = 97 1. C. 
428 and 49 All. 844=A. 1. R. 1927 All. 592 
— 102 1. C. 503, Overruled. [P'36 G 1] 

# (c) Criminal P. C,, S. 109 (a)—No time¬ 
limit can be put on taking of precautions— 
It is to be determined on particular facts. 

Sub-section (a) cannot be interpreted too 
literally so as to necessitate the continuance of 
taking precautions till the information is re¬ 
ceived by th3 Magistrate. No time-limit can 
be put on the taking of precautions. In overy 
case it would be a question of fact whether tho 
circumstances justify the inference that ho has 
been taking precautions to conceal his pre¬ 
sence and that there was the intention to 
commit an otfenco : 27 C. L. J. 382 and A. I. R. 
1923 Cal. 616, Di>s. from. [P 36 G 2, P 37 G lj 

(d) Interpretation of Statutes—Two dis¬ 
tinct words in same section do not mean 
the same thing. 

J er Sulaini'in, Ag. C. J .—When two distinct 
words are used in the same section, the ordi¬ 
nary rule of construction is that they do not 
mean identically the same thing. [P 37 G lj 

# # M Criminal P. C., S 109 (b) — (Per 

Fil l Bauch) “Give a satisfactory account of 
himselt’’ does not mean “explain what he 
was doing’’ ac a particular time or place — 
Fail ure to explain a person’s presence does not 
bring him w.chin S 109 (b) (Boys aud B mer- 
ji , JJ. contra). 

If tho words “give a satisfactory account of 
himself” are given the meaning “explain vv/iat 
ho was doing” or “explain iiis conduct” at 
any particular time or placj, it would make 
th» scopj ot 8. 109 (b) too wide. On such an 
extend :a interpretation of the expression a 
man could be bound over merely bjcause he 
does not discharge tho burden o; satisfying a 
Magistrate as to his conduct at a particular 
time or place. Tho legislature did not con¬ 
template such an extension of its scope. Tne 
expression is somewhat akin to tho other expro- 
sion used in the same clause, namjly “wno 
has no ostensibe means of subsistence.” If a 
man is unable to explain bis course of conduct, 
as distinct from failure to explain a momen¬ 
tary behaviour, he may very well come under 
the clause, but a man’s failure to explain his 
presence does not bring him within the sect¬ 
ion. 8 A.L.J. 1097 ; 17 A. L. J. 432 ; and 891 ; 
Bel. on. [P 37 G 2J 
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Sulaiman, Ag. C. J.— Thefactsof this 

case have been clearly found by tne 
Courts below and cannot be doubted. The 
police received information that a number 
of persons were hiding themselves on a 
dark night at about midnight in a mango 
grove outside the abadi of a village with 
a view to commit some offence. When 
the police went to the grove they found 
four persons sitting there, who, on being 
challenged, tried to run away. They were 
chased and two of them, the present ac" 
cused, were captured. They had house¬ 
breaking instruments (jemmies) with 
them. When caught, they first gave wrong 
names and addresses, and then later on 
disclosed their real identities. They are 
residents of the same sub-division. 
They were called upon to show cause un¬ 
der S. 109, Criminal P. C. The Magis¬ 
trate came to the.conclusion that the case 
fell under S. 109, sub-Cl. (a) and deman¬ 
ded security. The learned Sessions Judge, 
following the recent pronouncements of 
this Court, held that that sub-section was 
inapplicable. The Government have ac¬ 
cordingly filed a revision from that order. 

In the case of Emperor v. Bhairon (l) 
it was remarked that it is an entire mis¬ 
take to read that sub-clause as applying 
to any person who takes steps to conceal 
himself in the sense of concealing his 
presence in the way in which a criminal 
conceals his presence, when he goes in 
the dark, or by a deserted road, or by 
some other secret means to commit a 
crime in his own neighbourhood; that it 
was not intended to deal with anybody, 
either a habitual resident or a person 
well-known in the neighbourhood, tryiig 
to conceal himself, and that the offence 
contemplated is that of a person, proba¬ 
bly, though not necessarily, coming 
from outside the jurisdiction into the 
Magistrate s jurisdiction for some nefari¬ 
ous purpose, and taking precautions to con¬ 
ceal the fact that he is present in that 
jurisdiction. 

This case was explained in the case of 
Emperor v. Himayatullah (2), and it 
was stated that Bhairon s case (l) cannot 
be said to have laid down that a person 
must go into the district from a place 
quite outside, and that a person living 
within the territorial jurisdiction of a 
Magistrate who takes steps to conceal that 
he is there, namely, by removing himself 

‘ (1) A. I. R. 1927 All. 50=49 All. 240. 

(2) A. I. R. 1927 All. 592=49 All. 844. 


from one part to another and disguising 
his identity or hiding his person, may be 
within the section. 

Two arguments appear to have appeal¬ 
ed to the learned Judges. Firstly, that 
the expression “within the local limits of 
such Magistrate’s jurisdiction” is part of 
the predicate to conceal his presence”; 
and, secondly, that it it is impossible to 
attribute to that expression a direction as 
to the jurisdiction of the Magistrate over 
the offence, because for that purpose the 
words would be superfluous, the jurisdic¬ 
tion being clearly established by other 
provisions. 

It will be convenient to consider the 
second argument first. Proceedings un¬ 
der S. 109 are preventive in their nature 
and do not relate to any substantive 
offence. Ss. 5 and 177, which confer ju¬ 
risdiction, deal with offences and are in¬ 
applicable. No doubt under S. 12, sub- 
Cl. (1) the local areas, within which 
Magistrates have to exercise their powers, 
are defined by the Local Government and 
under S. 36 all Magistrates have the 
powers conferred upon them under the 
third schedule and Sch. 3 (No. 5) em¬ 
powers a First Class Magistrate to require 
security for good behaviour under S. 109. 
But if the territorial jurisdiction of the 
Magistrates over proceedings under 
Ch. 8 had been separately fixed, there 
would have been no necessity to repeat 
similar expressions in all the relative 
sections. That expression occurs in 
S. 107, sub-S. (2), Ss. 108 and 109, Cls. (a) 
and (b) as well as S. 110. What is still 
more noteworthy is that S. 107, sub-S. (2) 
expressly provides that proceedings shall 
not be taken unless the person informed 
against is within the local limits of such 
Magistrate’s jurisdiction. Had that pro¬ 
vision been already laid down by other 
sections of the Act, there was no neces¬ 
sity to specify it there particularly. 
Similarly S. 108 emphasizes the presence 
of the person within the local limits of 
the Magistrate’s jurisdiction, who, within 
or without such limits, does the act 
mentioned therein. 

It seems to me that the repetition of 
that expression in S. 109, sub-Cl. (a) was 
by no means superfluous. Its use was 
necessary to specify whether it is the 
Magistrate within whose jurisdiction 
the precautions are taken, or the Magis¬ 
trate within whose jurisdiction the, 
concealment is to be effected, who should 
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have power to demand security. Obvi¬ 
ously it is the Magistrate last mentioned 
who is authorized. Had the intention 
been otherwise, the sub-section would 
have been worded as “any person is, with¬ 
in the jurisdiction .... taking precau¬ 
tions. . .” The ordinary rule of grammar 
is that an adverb of place should refer to 
the nearest verb and not to the one more 
remote. 

To say that the expression “within the 
local limits of such Magistrate’s jurisdic¬ 
tion” is a part of the predicate “to con¬ 
ceal his presence” is, I would say with 
great respect, using ambiguous language, 
inasmuch as it does not clearly bring out 
the point which causes a difference of 
opinion, namely, whether the expression 
is an adjectival'clause qualifying the noun 
presence” or an adverb of place modify¬ 
ing the verb “to conceal.” If it is the 
former, it would mean concealing the 
fact of his being present nside the juris¬ 
diction, while if it is the latter, it would 
mean that the act of concealing his pre¬ 
sence must be within the jurisdiction. 
The former construction narrows consi¬ 
derably the scope of the sub-section, for 
which there seems to be no justification. 
In ordinary grammar an expression indi¬ 
cating a place is treated as an adverb of 
place modifying the nearest verb in the 
•sentence, and not as an adjective qualify¬ 
ing a substantive noun. 

tt is clear that a man may be conceal¬ 
ing his presence with a view to commit 
an offence, and yet he may not be conceal¬ 
ing the fact that he is within the juris¬ 
diction of a Magistrate. A common illus¬ 
tration would be that of a person, who is 
known to be a resident of a sub-division, 
and who secretly at night hides himself 
in a field close to a house with a view to 
commit burglary when the chaukidar falls 
asleep. He may continue this process 
night after night so long as the opportu¬ 
nity does not offer itself to him. He is 
certainly concealing the fact of his pre¬ 
sence inside the field, which is situated 

within the jurisdiction of the Magistrate, 
and yet lie is in no way concealing the 
tact that he is present within the juris¬ 
diction. On the other hand, if the con¬ 
cealment of a man’s presence is in a part 
ot a larger area, there is undoubtedly a 
concealment in the larger area also. 

I concede that the expression “ conceal¬ 
ing his presence ” is not identical with 

concealing himself. A man may not con. 


ceal his presence at a place and yet ho 
may conceal his identity. For instance, 
a man well-known as Sir John Wilson, 
may go to a new place where nobody re¬ 
cognizes him and may put up at a fashion¬ 
able hotel under the name Mr. Wilson. 
He cannot be said to be “ concealing his 
presence ” though he is without doubt 
concealing his “ identity. ” On the other 
hand, the giving out of a false name by a 
man in conjunction with other circum¬ 
stances, for example, when he disguises 
himself, or hides himself, or when it is 
his duty to disclose his identity, or ab¬ 
sence from residence, as in the case of 
criminals ordered to notify their residence 
under S. 565, Criminal P. C., may amount 
to concealing his presence. ” 

To pub a narrow construction on the 
section would make it practically useless 
except in cases where persons come from 
outside the jurisdiction. So long as a 
criminal leads no one to believe that he 
has left his residence, he would be quite 
safe in concealing his presence as much as 
he likes. As a matter of practice crimi¬ 
nals under surveillance, who go from place 
to place, generally take good care to re¬ 
port their arrivals at the police stations, 
except when they go out at night for the 
purpose of committing an offence during 
that night. On this narrow construction 
the only conceivable case possible, to 
which the sub-section would be appli¬ 
cable to people residing within the juris¬ 
diction, would be when a man has left his 
known residence without intimation and 
has moved to another place within the 
same jurisdiction and is in hiding there. 
Such cases are rare, and when they do 
occur, the intention is not so much to 
commit an offence, as to avoid arrest. 
Thus for practical purposes the sub-section 
would be useless so far as criminals living 
within the jurisdiction are concerned. In¬ 
deed in Himayatullah’s case (2) it was 
remarked that a man, who is deliberately 
preparing to commit a burglary and when 
caught by the police admits his intention, 
cannot be dealt with under the provisions 
of the section. The commonest form of 
cases is when criminals from one village 
go secretly at night to another village 
and remain in hiding in the house of a 
comrade in order to go out later at night 
and commit burglary. On the narrow 
view of the section such persons could 
continue the process night after night 

with impunity. Another difficulty, would 



36 Allahabad Emperor v. Phuchai (FB) (Sulaiman, Ag. C. J.) 1929 


be that the police cannot always keep an 
eye on all the citizens every day and find 
out their whereabouts. So long there¬ 
fore as the police have not become aware 
that a particular individual has left his 
house, and are not led to believe that he 
has left the jurisdiction, he can conceal 
his presence with a view to commit an 
offence without any fear. 

Another extraordinary result would 
follow from the limited construction in 
the following way. A thief may come 
from one sub-division and conceal his pre¬ 
sence in another suh-division. He is ob¬ 
viously concealing the fact of his presence 
within the jurisdiction of the Sub-Divi¬ 
sional Magistrate in charge of the second 
sub-division and can be tried by him ; 
but as the jurisdiction of the District 
Magistrate extends over the whole dis¬ 
trict, the man is not concealing the fact 
of his presence within the jurisdiction of 
the District Magistrate, that is, his pre¬ 
sence within the district. He has never 
intended to leid any one to believe that 
he has left the district itself. The Dis¬ 
trict Magistrate would therefore not have 
power to try him, although the Sub-Divi¬ 
sional Magistrate would. In my opinion 
if a person is concealing his presence in a 
part of the territorial limits of the juris¬ 
diction he is necessarily concealing his 
Ipresence within that jurisdiction also. 

I therefore think that if a man is tak¬ 
ing precautions anywhere in order to con¬ 
ceal his presence, and that conceding is 
to be effected within the jurisdiction of a 
Magistrate who receives the information, 
such Magistrate has power to demand 
security even though the residence of the 
persoi informed against within the juris¬ 
diction is well-known. 

Now remains the argument which has 
found favour with the Calcutta High 
. Court, namely, that the act contemplated 
by the sub-section is one which is con¬ 
tinuous and not a momenta-y one. In 
the case of Rashu Kabiraj v. Emperor (3) 
Shamsul Huda, J., considered that Cl. (a) 
referred to a continuous act an.1 did not 
apply to a case where there was a momen¬ 
tary effort at concealment to avoid detec¬ 
tion or arrest. Indeed he went to the 
length of saying that Cl. (a) cannot apply 
to the case of a person brought under 
arrest, as such person cannot be said to be 
taking precautions to conceal his presence. 

(3) [1918] 27 C.L.J. 332=41 I.C. 64fe22 C. 

W.N. 163. 


Another Bench of the same High Court 
accepted that view, holding that the 
clause did not apply to a case where there 
is a momentary effort at concealment to 
avoid detection or arrest. Piru v. Em¬ 
peror (4). 

Taking the language of the sub-section 
literally, one might at first sight think 
that the taking of precautions should con¬ 
tinue till the time when the information 
is received, but a too literal interpretation 
would lead to an absurd result. In view 
of the other provisions of the Act it is 
clear that such a narrow coustruction can¬ 
not be accepted. S. 55, sub-Cl. (1) (a) 
authorizes a police-officer to arrest any 
person found ” taking precautions to- 
conceal his presence within the local 
limits of his police station under circum¬ 
stances which afford reason to believe that 
he is taking such precautions with a view 
to commit a cognizable offence. S. 60 
requires the officer to produce the person 
before a Magistrate without necessary 
delay. We also find that a person who- 

I. 

may be ordered to show cause under S. 109 
may actuilly be present in Court (S. 113),. 
or may be in the custody of a police officer 
(S. 114). Similarly S. 11/ allows the 
order to show cause, being made against a 
person who is present in Court or who is 
brought before a Magistrate. It is thus 
clear that the sub-section cannot be in- 
terpretel too literally so as to necessitate 
the continuance of taking precautions till 
the information is received by the Magis¬ 
trate. 

I must concede that the use of the pre¬ 
sent continuous tense “ is taking ” is un¬ 
happy. But I have no doubt that it is 
intended to be comprehensive enmgh to 
cover the present perfect tense “ h is 
taken ” or “ has been taking. ” The diffi¬ 
culty in holding that it is not a momen¬ 
tary but a continuous act that is contem¬ 
plated, would be where to draw the line. 
Is the act continuous when it lasts for 
one hour, one night, one week or more? 
Does it become continu dus if it is repeited 
once, twice, thrice or more ? Again a m in • 
may never conceal himself in the day 
time but may take precautions to coiceal 
his presence night after night. Would 
the continuity be broken beciuse there 
was no conceilment during the day ? Fur¬ 
thermore, the section is a preventive sec¬ 
tion intended to frustrate the designs of a 
criminally minded person before they are 

(4) A.I.R. 1925 Cal. 616. 
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carried out. If the idea of continuity 
were pushed far enough, an arrest at the 
very outset of the preparation would be 
impossible, as the police would always 
have to wait till the designs have gone on 
for some time and have been persisted in. 
ft seems to me that no time-limit can be 
put on the taking of precautions. In 
every case it would be a question of fact 
whether the circumstances justify the 
inference that he has been taking precau¬ 
tions to conceal his presence and that 
there was the intention to commit an 
offence. 

None of the Courts below have applied 
sub-S. (b). The learned Government Ad¬ 
vocate also has aot relied on this sub-sec¬ 
tion. In no reported case that I know of 
has it ever been held that if a man cannot 
explain his presence at a particular point 
of time or place, he is a parson who can¬ 
not give an account of himself within the 
moaning of this sub-section. Cl. (a) uses 
the words conceal his presence etc. ” 
Cl. (b) uses the expression “ give an ac¬ 
count of himself. ” When two distinct 
words are used in the sirae section, the 
ordinary rule of construction is that they 
do not mean identically the same thing. 
I therefore do not think that the two 
words “ presence ” and “ himself ” are 
interchangeable, and that the inability to 
give an account of himself is the exact 
equivalent of the omission to explain his 
presence at a particular time and place. 
The force of the word ** cannot ” is also 
to indicate utter inability. It has not 
the same meaning as “ does not ” or “ did 
not. ” If a man proves that he is a resi¬ 
dent of the neighbourhood, and is a man 
of substance, he must be said to be able 
to give a satisfactory account of himself, 
although he is not able to, or does not, 
give any convincing explanation why on 
a particular dark night he was found 
prowling about in a lonely place. 

I do not see any force in the argument 
that because under S. 54 (l) the police 
oan arrest any person having in his pos¬ 
session without lawful excuse an imple¬ 
ment of house-breaking, therefore such a 
man’s case must fall under S. 109 (b) if it 
cannot fall under any other section. A 
man may be living openly at his residen¬ 
tial house, he may have possession of an 
implement of house-breaking which he 
may keep in a box in the house, and he 
may fail to discharge the burden of prov¬ 
ing that he has lawful excuse for keeping 


it. And yet I fail to see how such a man 
can be said not to “ givo a satisfactory 
account of himself. '* 

If we give to the words “ give a satis¬ 
factory account of himself ” the meaning 
explain what he was doing, ” or “ ex¬ 
plain his conduct ” at any particular time 
or place, we would make its scope too 
wide. The section would become appli¬ 
cable to a man who does not leave his 
house, and as to whom there is no proof 
that he is concealing his presence, and 
even no proof that he is making any pre¬ 
paration for committing a crime, but who, 
when questioned by the police, cannot 
explain any particular conduct of his. 

The section does not say that the failure 
to give a satisfactory account of one’s self 
must be accompanied by other suspicious 
circumstances which suggest that he may 
be contemplating a crime. On such an 
extended interpretation of the expression 
a man could be bound over merely because 
he does not discharge the burden of 
satisfying a Magistrate as to his con¬ 
duct at a particular time or place. I 
do not think that the legislature con¬ 
templated such an extension of its scope. 
To my mind the expression is somewhat 
akin to the other expression used in the 
same clause, namely “ who has no osten¬ 
sible means of subsistence. ” Of course, 
if a man is unable to explain his course 
of conduct, as distinct from failure to 
explain a momentary behaviour, ho may 
very well come under the clause. 

I am not aware of any case where a 
man’s failure to explain his presence, has 
been held to bring him within the sec¬ 
tion. The cases referred to in King - 
Emperor v. Bhairon (l) mostly fall 
under sub-Cl. (b) and the opinions ex¬ 
pressed therein support my view. 

In Sharif Ahmad v. Emperor (5) the 
police were expecting a gang of thieves 
to visit the city, and a little before mid¬ 
night 7 or 8 men were seen coming in. 
from the side of a jungle. They were 
pursued and the accused along with some 
others was arrested after a lathi fight. 

Chamier, J. held that there was no 
evidence that he was concealing his pre¬ 
sence within the jurisdiction and so Cl. (a) 
was inapplicable. As to Cl. (b) the 
learned Judge remarked : 

The Magistrate seems to have required 
him to furnish security because he could not 
gQt a satisfactory account of himself (see 

(5) L19JL1] 8 A. L. J. 1097=12 I. 0. 304 = 12 
Cr. L. J. 586. 
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Cl. (b), S. 100, Criminal P. C. The applicant 
is a peon in the employ of the Municipality. 
His place of residence and occupation were 
well-known. It seems to me that he is not a 
person of whom it can be said that he was 
unable to give a satisfactory account of him¬ 
self. 


Similarly, in Ghulam Jilani v. 
Emperor (6), the three accused were met 
on the road in Meerut by the police, who 
were expecting the arrival of men of bad 
character. Close to that place a jemmy 
was found. Tudball, J., remarked : 

“ The applicants gave an explanation of 
themselves and as a matter of fact it has been 
established that they are well-to-do and res- 

pectable residents of the city of Delhi. 

The present applicants clearly do not come 
within Cl. (a) as it was not alleged that they 
were taking precautions to conceal their pre¬ 
sence with a view to committing an offence .... 
as account they gave of themselves was cor¬ 
rect and the poiice of Delhi have reported that 
these three present applicants are persons who 
are well-to-do and of good character. In these 
circumstances I do not think that S. 109, can 
apply to them.” 

Again, in Laltu v. Emperor (7), the 
accused was arrested along with a number 
of persons in a lane at night. The Ma¬ 
gistrate found that Laltu had not given a 
true explanation of his presence on that 
night at that spot. Having ascertained 
that Laltu resided within the jurisdiction 
oHhe Magistrate, Piggot, J., remarked : 

‘ I am quite satisfied that it cannot be said 
of Laltu that he could not give a satisfactory 
account of himself within the meaning of 
S. 109 (b), Criminal P. C.” 

In this case also it had not been sug¬ 
gested before the Magistrate that the 
accused had been trying to conceal his 
presence. 

Following the principles underlying 
the decisions of such experienced Judges, 
I hold that Cl. (b) is wholly inapplic¬ 
able. I have already expressed the opi¬ 
nion that Cl. (a) applies. 

Boys, J .— Phuchai and Buddhu were 
called upon by a Magistrate under S. 109 
(a), Criminal P. C., to give security. In 
appeal the Sessions Judge held that he 
was bound by the decision in Emperor v. 
Bhairon (l) that S. 109 (a) was not ap¬ 
plicable to such a case, and, accepting 
the appeal, discharged the sureties. The 
decision in question was in fact also fol¬ 
lowed in Emperor v. HiviayatuUah (2). 
The first case was a decision of Sir Cecil 
Walsh, the then Acting Chief Justice, 

(G) [1919] 17 A. L. J. 432=31 I. C. 1G1~^~20 
Cr. L. J. 401. 

(7) [1919] 17 A. L. J. 891 -= 52 I. C. GO = 20 
Cr. L. J. 572. 


and Pullan,J. The later decision was 
also by Walsh, J. sitting with Banerji, J. 
The Local Government has filed an 
application in revision based on the- 
single ground 

that the learned Sessions Judge has erred 
in refusing to bind down the accused under 
S. 109, Criminal P. C.” 

The facts are simple. The police re* 
ceived information that a number of per¬ 
sons were hiding themselves in a grove 
near a village. The result of the raid 
made on these men was that Phuchai and 
Buddhu were captured while the others, 
escaped. Phuchai and Buddhu were each 
found to be in possession of a “ sabri’V 
i. e., a jemmy. Both of them at first 
gave false names and addresses but sub¬ 
sequently gave out their correct names 
and addresses. They were sent up for 
security to he taken under S. 109, Crimi¬ 
nal P. C. The Magistrate found that, in 
view of the fact that Phuchai and Buddhu 
were found on a dark night at about mid¬ 
night in a mango grove outside the abadi 
with house-breaking implements and 
that when challenged by the constables 
they tried to run away and that on being 
caught they first gave incorrect names 
and addresses in order to hide their 
identities, fully convinced him that 

“ it has been established beyond doubt that 
the accused were taking precautions to con¬ 
ceal their presence within the local limits of 
my jurisdiction and that they were doing so 
with a view to commit some offence.” 

He had further carefully examined the 
defence set up and gave his reasons for 
rejecting it. He held the case to fall 
under S. 109 (a) and accordingly dem¬ 
anded security. In Emperor v. Bhairon 
(l), the case relied on by the learned 
Sessions Judge in allowing the appeal,, 
the facts were, as the learned Sessions 
Judge correctly says, very similar. Three 
persons who were Pasis by caste were 
found late at night outside a house in a 
village close to which they themselves 
lived, and a house-breaking implement 
was found upon one of them. When chal¬ 
lenged they ran away and were caught 
and gave false names. Briefly the learned 
Judges held that the words “ within the 
local limits of such Magistrate’s jurisdic¬ 
tion” are part of the predicate “ to con¬ 
ceal his presence.” In other words, they 
held that before S. 109 (a) could be ap¬ 
plied it must be found that the person 
-to beheld liable was not merely ‘ con¬ 
cealing his presence” but concealing his 
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presence within the local limits of the 
Magistrate’s jurisdiction. It is contended 
on behalf of the Crown that the words 
“ within the local limits of such Magis¬ 
trate’s jurisdiction” are applicable to 
the words “ any person” or to the words 
“ taking precautions” or to the word 

conceal” and that the clause should be 
interpreted as if it read that “ any person 
within the local limits of such Magis¬ 
trate’s jurisdiction is taking precautions 
to conceal his presence” or as “ that any 
person is taking precautions within the 
local limits of such Magistrate’s jurisdic¬ 
tion to conceal his presence” or “ to con¬ 
ceal within the local limits of such Ma¬ 
gistrate’s jurisdiction his presence”. The 
question, then, for decision is whether 
on the one hand Cl. (a) is applicable if 
the person is found within the juris¬ 
diction” taking precautions to conceal his 
presence, or if the person is found “ tak¬ 
ing precautions within the jurisdiction” 
to conceal his presence, or if the person 
is found taking precautions to “ conceal 
within the jurisdiction” his presence, or 
whether on the other hand it is neces¬ 
sary for the Crown to prove that the 
person was taking precautions to conceal 

his presence within the jurisdiction.” 

It may be conceded that the phraseo¬ 
logy is not as clear perhaps as it might 
be. I should have been myself inclined 
to agree with Walsh, J., and Pullan, J., 
that the words arejfree from ambiguity” 
and to have decided the case in accor¬ 
dance with the view taken by them in 
Emperor v. Bhairon (l) without hesita¬ 
tion but the fact that this revision has 
been filed at the instance of the Local 
Government and the discussion which 
followed at the hearing of the revision 
are sufficient to show that the meaning 
of the clause is not as clearly expressed 
as it might be. The fact appears to be 
that the grammatical meaning of the 
whole phrase depends in the case of each 
interpreter upon the exact pauses he 
makes between or emphasis he lays on 
each particular portion of the whole 
phrase. And we must, therefore, look 
outside the phrase itself for aid in its in¬ 
terpretation. I will, therefore, : proceed 
to give my reasons for holding that the 
view taken in Emperor v. Bhairon (l) 
and followed in Emperor v. Himaya- 
tullah (2) is the correct one. 

There can be no doubt that prima facie, 
apart altogether from the language used. 


the legislature may well have had in 
view either or both of two purposes. 

Firstly, it would obviously be reason¬ 
able for the magistracy to desire power 
and for the legislature to confer that 
power to control the actions of a man 
whose conduct was open to suspicion and 
who, whether his ordinary residence was 
outside the jurisdiction or inside it, was 
concealing the fact of his ‘ presence 
within the jurisdiction”. A Magistrate 
may rightly want to be in a position to 
control, if necessary, persons who are 
found hiding the fact that they are “ pre¬ 
sent within his jurisdiction” and when 
the conduct of such persons further gives 
reasons for supposing that they are con¬ 
templating the commission of an offence, 
the legislature might naturally be ex¬ 
pected not to overlook the desirability of 
giving that power of control by the tak¬ 
ing of security. This case, in the view 
that I hold and for which I will give my 
reasons, is provided for in S. 109, Cl. (a). 

Secondly, it would equally obviously 
be unlikely that the legislature would 
omit to notice and provide for the desir¬ 
ability of giving the magistracy power 
to control a man whose conduct was open 
to suspicion even though the man might 
be able to urge that his actual present 
place of residence within the jurisdiction 
and ordinary legitimate occupation with¬ 
in the jurisdiction were well-known. 
That is the present case before us. The 
Crown has contended that this also is 
provided for by S. 109, Cl. (a), and has 
not addressed us on the question whether 
the case is not provided for by S. 109, 
Cl. (b). The defence has contended that 
it does not come within Cl. (a) and would 
of course gladly accept the Crown’s fai¬ 
lure to press upon our attention Cl. (b). 
In my view Cl. (a) does not cover the 
case but Cl. (b) does ; the legislature 
had in contemplation both purposes and 
has provided for both. 

To consider first Cl. (a). In the 

first place, we have the use of 

the word presence” (concealing his pre¬ 
sence). The section does not say * con¬ 
cealing himself.” It may be suggested 
that there is no very great difference, but 
to my mind there is a difference. The 
word presence” itself suggests the idea 
of presence in some particular locality,” 
or at some particular time. In the pre¬ 
sent case there is no question of presence 
at any particular time. 



40 Allahabad Emperor v. Phuchai (FB) (Boys, J.) 1929 


Next, we find the phrase “ is taking 
precautions” which suggests the idea of 
continuity. This latter consideration has 
been noticed in cases to which I shall 
presently have to refer. 

In the earlier Codes we find in the Act 
25 of 1861 and 10 of 1872 the expres¬ 
sions “ vagabonds”, “ arrest of vaga¬ 
bonds”, found lurking within the limits 
of such station”, lurking within his 
jurisdiction”, phrases not ordinarily ap¬ 
plicable to a person who is known to be 
residing in the jurisdiction and whose 
residence is known. So far then as in¬ 
dications are to be found in the history 
of tho provision the interpretation put 
on the present S. 109 (a) in Emperor v. 
Bhairon (1) finds some support. 

Next, I will consider the scheme of the 
present Code which was called in aid of 
his argument by the learned Government 
Advocate but which upon examination 
I find repels rather than supports tho 
view that he asks us to take. His con¬ 
tention was that in all the sections of tho 
Code whether dealing with offences or 
dealing with the prevention of offences, 
we find words referring to tho territorial 
jurisdiction of the Magistrate or of tho 
police officer and that they were inserted 
for the purpose of giving him territorial 
jurisdiction. That proposition, however, 
is not correct. A Magistrate is autho¬ 
rized to exercise certain powers by Sell. 
3, and he is declared by 8. 36 to have 
those powers. But neither S. 36 nor 
Sch. 3 give any indication within what 
territorial limits he may exercise those 
powers. For that we have to look to 
S. 12. S. 12 (2) declares that any Ma¬ 
gistrate may exercise the powers given 
to him throughout the whole of the dis¬ 
trict except so far as the Local Govern¬ 
ment or the District Magistrate, subject 
to the control of toe Local Government, 
may have defined his local jurisdiction. 
By these sections the Magistrate has got 
his powers and his local jurisdiction 
defined. There were, however, cases in 
which doubt might arise. The sections 
already quoted would clearly be sufficient 
in cases where the offender, the offence 
and its consequences, etc., were all with¬ 
in the local jurisdiction of the Magistrate. 
But in particular cases the Magistrate 
needed further guidance. He finds that 
he has the powers and he has the local 
jurisdiction, but can he exercise those 
powers only when the offence, the 


offender, the consequences, etc., are all 
within his jurisdiction, or is it sufficient 
to give him jurisdiction that the offender 
is within his local jurisdiction or that 
the offence was committed within his 
local jurisdiction or that the conse- 
queuces ensued within his local jurisdic¬ 
tion, etc.? To guide him on this point 
it was necessary in particular cases to 
insert words indicating the special con¬ 
dition necessary to the existence of his 
jurisdiction. 

Therefore, in particular cases, where 
doubt might otherwise arise, we have 
his powers limited by such qualification 
as If any person within the jurisdic¬ 
tion ” or ‘ If any person does so and so 
within the jurisdiction.” Similarly 
without the addition of some such words 
it would not be possible to say in regard 
to the prevention of offences whether it 
was sufficient that the offender was with¬ 
in the jurisdiction or whether it was 
sufficient that the offence was expected 
to be committed within the jurisdiction, 
etc. Now let us see how the legisla¬ 
ture dealt with this question in S. 108. 
The governing factor might be the place 
where the person was who disseminated 
solitious matter, or it might be the place 
where tho dissemination occurred. The 
legislature directed the Magistrate to be 
governed by the consideration of tho 
place where the person might bo and not 
by the consideration where the disse¬ 
mination took place. It therefore 
worded S. 108 ** there is within the 
limits of his jurisdiction any person.” 
This rendered it beyond doubt that at 
any rate the person must be within the 
jurisdiction, and it was sufficient if he 
was within tho jurisdiction. Why, 
then, in dealing with S. 109, if the 
legislature hid meant tho governing 
factor to he the fact that the person was 


or was not concealing himself within the 
jurisdiction, should it not hive similarly 


slid tint ” any person within tho local 
limits ” or taking precutions within 
the local limits ” or ‘ precautions to con¬ 


ceal within the limits.”? As the person 


and the act of concealing will be pre¬ 
sumably in the same place the natural 
thing to have said, if that was the inten¬ 
tion of the legislature, would have been 
any person within the local limits.” 
Take again S. 110. We similarly find 
‘ any person within the local limits.” 
I have not made any reference to S. 107 
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because it is not possible to draw any 
conclusion therefrom and it will serve 
no useful purpose to lengthen this judg¬ 
ment by entering into a detailed discus¬ 
sion of that section. The words in S. 
107 of 1882 were somewhat similar to 
the words in S. 109 (a) of the present 
Code. But there the punctuation was 
different and the interpretation was 
different from either of those which are 
supported in the present case. To clear 
the matter the disturbing words were 
left out of the clause altogether and a 
complete new sub-section was enacted 
with special conditions. Lastly, I am 
unable to find any single case in which 
S. 109 (a) has received the interpretation 
which the Crown would ask us to give 
it. In Sharif v. Emperor (5) the facts 
were as follows : 

The police expected a gang of thieves 
to visit the city. A little before mid¬ 
night 7 or 8 men were seen coming in 
from the jungle and were pursued. They 
ran to a certain shop and a lathi fight 
followed. Subsequently the accused was 
arrested at the shop with a lathi in his 
possession. Accused was an octroi chap- 
rasi. The order initiating the proceed¬ 
ings showed that 

action was taken against tho accusod on 
the ground that they were habitual thieves 
and robbers and were taking precautions to 
conceal their presence within the limits of tho 
Magistrate’s jurisdiction.” 

The Magistrate (Trial Court) demanded 
security apparently under S. 109 (b) 

because the accused could not ** give a 
satisfactory account of himself.” The 

District Magistrate on appeal said that 
the accused 

prowls about at night and is a companion 
of scoundrols and that ho bolts from tho police 
and is armed with and uses a lathi.” 


Chamier, J., held : 

“ The Magistrate seems to think that the 
words give a satisfactory account of himself 
nmam satisfy tho Magistrate that ho spend: 
is time or at least his leisure hours in a satis 
actory manner. I cannot agree.” “ Theri 
is no evidence that tho applicant was takini 
precautions to conceal his presence withii 
io Magistrate’s jurisdiction 
ie applicant is a peon in t*he emplo’ 
of tho Municipality. His place of rosi' 

, occupation were woll-known.’ 
Whether there was ground for taking actioi 
against the applicant under any other section 
I cannot say. But it seems to me that thi 

proceedings taken under S. 103, Criminal P. C. 
cannot be supported." 

It seems clearr 

that where a 
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and occupation were well-known, it could 
not be held th it ho 

‘‘was taking precautions to conceal his pre¬ 
sence within tho Magistrate’s jurisdiction” 

although he might be prowling about afc 
night with scoundrels armed with and 
using lathis. The only inference from 
this is that S. 109 (a) does not apply 
where the presence of the accused within 
the Magistrate’s jurisdiction was not 
being concealed. All the other elements 
were there, the lurking at night in com¬ 
pany with scoundrels armed with lathis. 

In Bashu Kahiraj v. Emperor (3), a 
dealer whose presence and residence with¬ 
in the Magistrate’s jurisdiction was well- 
known, was caught about midnight in a 
lane with two others who were in pos¬ 
session of a house-breaking implement 
and gave a false explanation of his pre¬ 
sence at the time and place in question. 
It was held by Teunon, J., (with "some 
hesitation”) and Shamsul Iluda, J., fol¬ 
lowing Sharif Ahmad v. Emperor (5) 
and Emperor v. Satish Chandra (8) and 
B'zuja v. U. (9) that the case did 
not come within either Cl. (a) or Cl. (b), 
S. 109, Shamsul Huda, J., added that in 
his opinion Cl. (a) refers to a continuous 
act.” And further that 

‘‘clause (a) cannot apply to tho case of a per¬ 
son brought undor arrest, as tho accused was, 
for, it cannot be said of such a person that ho 
is taking precautions to conceal his presence.” 

With this second conclusion as to the 
consequence of the arrest of the accused 
I do not find myself in agreement and I 
do not find that it has been since ac¬ 
cepted in any other case and I do not there¬ 
fore think it necessary to discuss it 
further. The correctness of the first con¬ 
clusion is, of course, in no way depen¬ 
dent on the correctness of the second. 

In Laltu v. Emperor (7) referred to in 
the later Allahabad case, Emperor ▼. 
Bhairon (1) Piggott, J., said : 

I havo ascertained that Laltu resides with¬ 
in tho jurisdiction of the Joint Magistrate bo- 
foro whom proceedings were taken. I do not 
think it is possible to apply the provisions of 
S. 103. 

The reference by Piggott, J., to having 

ascertained that Laltu resided within the 

jurisdiction of the Joint Magistrate can 

have only one meaning in reference to 

Cl. (a) and his finding that S. 109 did not 
apply. 

In Pirn v. B. (4), Mukerji, J., agreed 
wi_th_S hamsul Huda, J., quoted above, 

(8) [1912] 39 Ca 1. 450=15 C. L. J. .396=13~L 
0. 913=16 C. W. N. 499. 

(9) [1872] Ratan Lais’ Crim. Rep. 3. 
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that the act of concealment referred to 
was a continuous act such as “passing 
under a false name” (not merely giving a 
false 'name once but “passing” under a 
false name which is quite a different 
thing), or “taking precautions to conceal 
presence or identity at a place amounting 
to continuous course of conduct” is what 
is meant by this clause.” 

I n Bambirick v. Emperor (10) Miller, 
C J., held that the act of concealment 
need not necessarily he continuous, but 
there must be facts. 

“indicating a desire to hide the fact that the 
accused is present within the local limits of 
the Magistrate’s jurisdiction.” 

The view of Miller, C. J., as regards 
continuity is not really in conflict with 
that of Shamsul Huda, J. and Mukerji, J., 
for it is clear that a person may be ar¬ 
rested at the very beginning of that, if it 
had continued would have been a con¬ 
tinuous act. It is not necessary to prove 
that the act had been continuing for some 
time. A person might come inside the 
jurisdiction and be concealing himself and 
intend to continue concealing himself, 
and be caught at the outset. The act of 
concealment is nonetheless a continuous 
act in the sense used by Shamsul Huda, 
J., and Mukerji, J. It is quite different 
from the momentary or short lived act of 
a person who does not mean to go on con¬ 
cealing his presence and is only doing so 
for the purposes of the particular house¬ 
breaking etc., on which he is then bent. 

These cases were followed by the cases 
Emperor v. Bhairon (l), and Emperor v. 
Himayatullah (2) already referred to. 
I have been unable tc find any case in 
which the contrary view has been taken. 
I am, therefore, of opinion on the inter¬ 
pretation of the section standing by itself 
on a consideration'of the history of the 
section, and after studying the scheme of 
the Act, that S. 109 (a) is only applicable 
where the person is concealing' “his pre¬ 
sence within the jurisdiction,” and I find 
support for that view in all the cases 
that I have mentioned, and, I can find no 
case to the contrary. 

I would make it clear that I do not 
hold that the person must be a stranger 
to the jurisdiction. All that is necessary 
is that he should be concealing ‘‘his pre¬ 
sence within the jurisdiction.” He may 
be a stranger who has come from outside 
and is hiding himself within the jurisdic- 

(10) A. L R. 1926 Pat. 569. 


tion or he may be a person whose ordi* 
nary residence is within the jurisdiction 
but who is hiding himself elsewhere 
within that jurisdiction. This latter 
case is illustrated in Emperor v. Satish 
Chandra (8). There a man whose ordi¬ 
nary residence was well-known to be 
within the jurisdiction had absconded be¬ 
cause of a warrant out against him. He 
left the jurisdiction, but on the warrant 
being cancelled he returned, unknown to 
the authorities, and concealed himself in 
his residential house, only going out* at 
night. So far then there was a conceal¬ 
ing of his “presence within the jurisdic¬ 
tion” and the case under S. 109 (a) failed 
against him only because on the facts it 
was held that there was no proof that he 
was intending to commit an offence. 

But in my view the matter does not 
end here. If it did so end it would mean 
that there was no means indicated by the 
legislature for a Magistrate to deal with 
the case of a man whose ordinary resi¬ 
dence and occupation within his jurisdic¬ 
tion were well-known and who had not 
left that residence or occupation but who 
was (e. g.) temporarily out during the 
night on a house-breaking expedition. If 
such an untoward result followed from 
holding that S. 109 (a) was not applica¬ 
ble it would not be a ground for bolding 
S. 109 (a) applicable in face of other con 
siderations, but it would be a grouud for 
pausing and again re-considering whether 
those considerations were really valid. 
But as I have said, in my view, the 
matter does not end with S. 109 (a). The 
Government Advocate did not ask us to 
hold that the case could be brought with¬ 
in S. 109 (b). He apparently accepted 
some decisions on the interpretation of 
that second clause in which, it is sug¬ 
gested, the view was taken that it was 
applicable only to cases where the per¬ 
son could not give a satisfactory account 
of himself ‘‘generally.” Counsel for the 
defence naturally was prepared to accept 
that view and contended that his client 
could not be touched under either Cl. (a) 
or (b). I am myseLf unable to agree 
that Cl. (b) is not applicable. Mention 
in this connexion has been made of two 
or three cases, but I do not think any of 
those cases support a refusal to apply Cl. 
(b) to the present facts. All that Cha- 
mier, J., did in Sharif v. Emperor (5) 
was to refuse to apply Cl. (b) to a case 
where the Magistrate seemed to think 
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that Cl. (b) justified calling upon a per¬ 
son to satisfactorily account for his lei- 
jsure time. Whether Cl (b) applied or 
(not to the particular facts was purely a 
'question of fact in the particular case. 
Similarly Ghulam J Haiti v. Emperor (6), 
to which I have been referred, dealt so 
far as Cl. (b) is concerned, purely with a 
question of fact, and similarly, so far as 
Cl. (b) was concerned, the case Laltu v. 
B. (7). In Piru v. Emperor (4), it was 
held that the accused who had been 
charged under CL (b) had in fact given a 
satisfactory account of himself. So far 
as Mukerji, J.,seems in that case to have 
suggested that under Cl. (b) a person has 
to account for his “presence within the 
jurisdiction” I am not able to see the jus¬ 
tification for that gloss. The word, “there 
is within such limits a person” are quite 
different to the wording of Cl. (a), and 
repel rather than suggest the idea that 
the person is in any way being called 
upon to account for his “presence within 
the jurisdiction” except in so far as that 
may be part of the general evidence under 

CL (b). 

None of these cases seems to me to 
carry any real and considered suggestion 
or support to the proposition that the pre¬ 
sent case does not come within CL (b). It 
is obviously true that CL (b) does not 
justify broadly calling upon any person to 
satisfactorily account for how he spends 
his leisure,but if there is a definite evi¬ 
dence that he lias been caught spending a 
portion of that leisure in a manner giving 
riso to grave suspicion and cap give no 
satisfactory account of the incident, I am 

unable to see why CL (b) should not 
apply. 

I can see no justification for limiting 
the plain, natural and unambiguous mean¬ 
ing of the word, cannot give a satis¬ 
factory account of himself.” If a house¬ 
holder catches a man in his garden in the 
middle of the night armed with a jemmy 
arm that man cannot explain what he was 
doing at that hour of the night armed 
with a jemmy in somebody else’s garden, 
surely it is. not. using language in any 
other than its simple straightforward sense 
to say that he cannot give a satisfactory 
account himself.” Those words do not re- 
er to his domestic relations or his nor¬ 
mal daylight orthodox occupations, but 
require him to give a satisfactory account 
of himself in relation to the«circumstances 
which led up to his being called upon for 


an explanation. Can a man possibly be 
said to do otherwise than fail in giving a 
satisfactory account of himself who has 
to say: 

“I admit I was caught at night in the garden 
of so and so’s house armed with a jemmy ; I 
decline to explain what I was doing there, ” 
(or he gives a futile explanation) “but in the 
day time I am a most respected member of. 
society.” 

I would, therefore, hold that the facts 
found would fully justify us calling upon 
the person to furnish security under S. 
109 (b) and that such security might have 
been called for from Phuchai and Buddhu. 

Before concluding I would refer to ono 
further argument which may properly be 
adduced in support of the conclusion at 
which I have arrived. It was remarked 
by one of the members of this Bench at 
the hearing that one would expect to find 
the Magistrate able to take security in 
cases where the police officer had been 
empowered to arrest under Ss. 54 or 55. I 
would prefer to state the proposition 
similarly but more widely and, if I may 
say so, more accurately. One would ex¬ 
pect to find that where a police officer 
has been empowered to arrest under 
Ss. 54 or 55, the Code would make 
provision for the trial and punishment 
of the person for a substantive offence 
where the circumstances indicated that a 
substantive offence had been committed, 
and that where the circumstances under 
which the arrest took place only indicated 
the intention to commit an offence, one 
would expect to find the Code providing 
for the Magistrate being able to take secu¬ 
rity. Now we are not immediately con¬ 
cerned with cases where the accused has 
been arrested on the ground that the cir¬ 
cumstances indicated that he had com¬ 
mitted an offence. So we may state the 
proposition simply thus, that we should 
expect to find that, where the circum¬ 
stances under which the accused had been 
arrested, suggested that the person had 
been intending to commit an offence the 
Code would provide for the Magistrate 
taking security. With the proposition' 
so stated I entirely, of course, agree. It 
would be futile to give the police officer 
power to arrest if no further action could 
be taken. S. 54, sub-S. (l), clause 
“Secondly” and S. 55, sub-S. (l), Cls. (a),, 
(b) and (c) deal with circumstances where 
security for the prevention of an offence 
is desirable, and in regard to which we 
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'words, conduct that renders a man liable 
to arrest by the “thanadar” under S. 55, 
Criminal P. C., becomes blameless under 
S. 109 in the eyes of the Magistrate. I 
do not believe that such an anomalous, 
indeed absurd, result can have been in¬ 
tended by the legislature. Nor do I 
think that the difficulty can be met by 
arguing that as soon as the person con¬ 
cerned leaves bis ordinary place of resi¬ 
dence and begins to conceal himself, 
concealing bis presence within the juris¬ 
diction of the Magistrate” begins. 

So far as the Magistrate’s jurisdiction 
is concerned it makes no difference whe¬ 
ther the person crosses the boundary into 
another tliana, or merely hides in a grove 
near his own village. If in the one case he 
is concealing his presence within the juris¬ 
diction of the Magistrate, he is doing the 
same thing in the other case too; and the 
distinction between “ concealing his pre¬ 
sence within the jurisdiction of the Ma¬ 
gistrate ” and ‘ concealing himself ” dis¬ 
appears or at any rate is too subtle to be 
of any practical value. 

One other case has been suggested 
which would be covered by Cl. (a) 
If the narrower interpretation were to be 
accepted, viz.: that of a man who is well- 
known within the jurisdiction of the Ma¬ 
gistrate, who leaves it openly, and then 
returns secretly and proceeds to conceal 
his presence there. The facts that he 
openly proclaimed his departure, that die 
did actually depart, and that he secretly 
returned, might no doubt be considered to 
be a series of precautions taken to conceal 
the fact of his presence within the juris¬ 
diction. But such a case would be very 
exceptional and it might forcibly be ar¬ 
gued that the precautions were not all 
taken “ within the jurisdiction of the Ma¬ 
gistrate ” in that they involved leaving 
that jurisdiction. I cannot persuade my¬ 
self that Cl. (a) was intended to cover 
this exceptional case, and that it does not 
cover the case of a man whose residence 
and occupation are well-known, but who 
takes precautions to conceal himself with 
a view to committing an offence. I would 
therefore accept the revision. 

Weir, J .—The following are the facts 
of this case: 

The station officer of Rohanya received 
information on 30th December 1926, that 
a number of persons were hiding them¬ 
selves near the abadi of village Dewatpur, 

in order to commit some offence.” The 


Station Officer thereupon sent five cons¬ 
tables to arrest those persons. The cons¬ 
tables found the two respondents along 
with others in a mango grove near De¬ 
watpur village at about 12 o’clock at night 
at the time when according to one witness, 
the moon had risen. The men who were 
in the grove fled, and all except the two 
respondents got away. When the two res¬ 
pondents were captured each of them had 
a sabari (a house-breaking implement) 
and a lathi. They at first gave false 
names and addresses to the police who 
arrested them but, when -brought to 
Rohanya Police Station, they gave their 
correct names and addresses. They 
both live within the limits of police sta¬ 
tion Mirza Murad, which is contiguous 
to Police Station Rohanya, both the sta¬ 
tions being within the limits of the juris¬ 
diction of the Magistrate before whom 
they were brought. The Magistrate held 
they had been concealing their presence 
with a view to committing a crime and 
had been doing so within the local limits 
of his jurisdiction. He accordingly made 
an order under S. 109 (a), Criminal P. C., 
requiring them to give security for good 
behaviour; but his decision was reversed 
by the Sessions Judge of Benares, who 
followed two decisions of this Court, 
namely, Emperor v. Bhairon (l) and Em¬ 
peror v. Himayatulla (2). The question 
which we have to decide depends on the 
interpretation of S. 109 (a), Criminal P.C. 
That section provides that a Magistrate 
of the first class may require any person 
to show cause why he should not be 
ordered to give security for good behavi¬ 
our if the Magistrate received informa- 
that that person, 

is taking precautions to conceal his presence 
within the local limits of such Magistrate’s 
jurisdiction, and that there is reason to believe 
that such person is taking such precautions 
with a view to committing any offence.” 

In the two decisions which I have cited 
it was held that the words, “ within the 
local limits of such Magistrate’s jurisdic¬ 
tion ” are an adjectival phrase qualifying 
the word, presence, so that the section 
would not apply to any person who at¬ 
tempted to conceal his presence at any 
particular spot within the local limits of 
the Magistrate's jurisdiction, unless he 
was attempting to conceal himself in 
order that the local authorities should not 
be aware whether he was within or with¬ 
out the local limits, i. e., was endeavour¬ 
ing to prevent the local authorities from 
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being aware of the fact that he was any¬ 
where within the local limits of the juris¬ 
diction. The Government Advocate asks 
us to place another interpretation upon 
the words ** within the local limits of 
such Magistrate’s jurisdiction,” namely, 
that they do not qualify the noun, pre¬ 
sence, but indicate the locality within 
which the act of attempted concealment 
must have taken place, in order to give 
the Magistrate jurisdiction to deal with 
the case. 

Two arguments have been advanced on 
behalf of the respondents. First, that 
the words ‘ is taking precautions to con¬ 
ceal etc.” indicate a continuous course of 
action and not merely one isolated act of 
attempted concealment. In support of 
this view two authorities have been 
quoted to us. In the first of these, Beshu 
Kaviraj v. Emperor (8) it was held by 
Shamsul Huda, J., that S. 109 (a) 

refers to a continuous act and docs not, 

therefore, apply to a caso.where 

there is a momentary effort at concealment to 
avoid detection and arrest,” 

and also that 

“ clause (a) cannot apply to the case of a per¬ 
son brought under arrest ” (as the accused in 
that case was) ” for it cannot be said of such a 
person that'he is taking precaution- to conceal 
his presence.” 


The other Judge who heard tlie case 
Teunon, J., said that he had 44 with som< 
hesitation ” arrived at the conclusion tha 
the facts did not bring the case within th 
provisions of S. 109 of the Code. Tin 
facts were that at midnight thepetitione 
and two other persons were in a lane it 
the town with house-breaking imple 
ments; that when the petitioner was seer 
by the police he ran away and when ar 
rested remained silent. The same opi 
nion was expressed by another Bench o 
the Calcutta High Court in Pint v 
Emperor (4). The facts of that case were 
in some respects similar to those Iasi 
mentioned. The appellant was loitering 
on Strand Road, at 3 a. m. and endea 
voured to hide himself when he saw * 
constable coming. There was no evidence 
to suggest that he was hiding, or'attempt 
ing to hide, at the time when the consta 
hie first saw him, or that he was doing sc 
with a view to committing any crime 
and, therefore, his case was clearlv 
outside S. 109(a); but Mukerji, J., one o 

the two members of the Bench whicl 
heard the appeal, said: 

o, 1 al ?° a | re ® in the view expressed 
Shamsul Huda, J., in the case of Reshu Kavi 


raj v. Emperor (3) that Cl. (a) of S. 109 rcfors 
to a continuous act and does not apply to a 
case where there is a momentary effort at con¬ 
cealment to avoid detection or arrest. In mv 
opinion, passing under a false name of taking 
precaution to conceal one’s presence or iden¬ 
tity at a place amounting to a continuous 
course of conduct is what is meant by the 
clause. Moreover, such precautions for the 
purpose of concealment must be taken with a 
view to committing an offence.” 

If a man merely hides himself in order 
to avoid arrest, I think that the case does 
not come within the scope of Cl. (a); but 
it seems to me that, in the two cases 
which I have cited, too much stress was 
laid on the use of the present tense in 
S. 109 and on the necessity of establish¬ 
ing something in the nature of a continu¬ 
ous course of conduct before any person 
can be brought within the purview of 
Cl. (a). Under S. 55 (a) a Sub-I nspector 
may arrest without a warrant any person 
‘ found taking precautions to conceal his 
presence within the limits of his station;” 
so that a man who is brought before a 
Magistrate may have been arrested in 
consequence of having taken such precau¬ 
tions, and I do not see why the jurisdic¬ 
tion of the Magistrate should be ousted 
by the fact that the man has been arrest¬ 
ed, especially as S. 114 read along with 
S. 112 of the Code clearly shows that a 
Magistrate may take action under S. 109 
against a person who is “ in custody,” be¬ 
cause he is empowered by S. 114 to issue 

a warrant directing the officer in whose 
custody the person concerned is, to bring 
him before the Court. 

As to the question whether the con¬ 
cealment must be continuous, I think 
that if it is begun and kept up with the 
object of committing a crime, it comes 
within the ambit of Cl. (a). A man may 
conceal his presence in various ways. 
He may endeavour to hide himself 
from sight, so that his presence 
cannot he perceived at all, or he may 
endeavour to conceal his identity either 
by adopting a disguise or by giv¬ 
ing a false name ; and, if he does this, 
not merely in order to avoid arrest, hut 
with a view to being able to carry out a 
.plan to commit a crime, I think it could 
h© said of such a person that he was 

taking precautions with a view to com¬ 
mitting an offence.” If the attempted 
deception is part of a scheme or plan, I 
do not see how the length of time which 
elapses before the concealment is dis¬ 
covered, can be material. In the view 
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which I take, it is not the length of time 
luring which the concealment lasts, but 
the object which prompts the con¬ 
cealment, that determines whether the 
concealment is or is not such as to come 
within the purview of S. 109 (a). 

I now turn to consider the point on 
which the arguments addressed to us 
chiefly centred, namely, whether the 
words within the local limits of such 
Magistrate’s jurisdiction,” qualify the 
noun, “ presence,” so as to restrict Cl. (a) 
of the section to what I may call, for the 
sake of brevity, a “ within-the-local- 
limits ” presence, or whether they indi¬ 
cate the place where the concealment 
must take place in order to give the Ma¬ 
gistrate jurisdiction. If sub-S. (a), ins¬ 
tead of using the words, “ to conceal his 
presence,” had used a synonym, such 
as “ to hide himself,” there could 
bo no doubt that the words, “ within 
the local limits,” would refer to the 
verb. But since the signification of the 
words to hide ” would not be wide 
enough to cover all possible ways in 
which a man might seek to prevent the 
police or a Magistrate from being aware 
that he was in the neighbourhood or a 
pirticular place, I think that the words, 

to conceal his presence,” were used to 
cover all the methods of concealment 
which f have indicated above; because, in 
my view, the word “ presence ” in 
Cl. (a) connotes two things, actu il 
bodily presence and indentity, so that 
a man who adopts a disguise or gives 
a false name or makes arrangements 
to cause people to believe that be is 
somewhere he is not, attempts to con¬ 
ceal his presence just as much as if he 
hides in a cellar, where nobody cm pos¬ 
sibly see him. It was said in the two 
cises decided by this Court, and which I 
have already cited, that if the words, 
within the local limits,” are attached 
to the verb, they are unnecessiry, because 
a Magistrate can only exercise his powers 
within the local limits of his jurisdiction. 
To this, I think, two answers may be 
given. First, that if the words are otiose 
then Cl. (b) of S. 109 shows that the 
legislature was quite cipibleof using the 
words otiosely and ex-abandunti caute'a , 
because they would not be required in 
Cl. (b) any more than in Cl. (a); but I 
do not agree that the words are unneces¬ 
sary. They are used in Ss. 10/, 108 and 
110, all of which sections are in pari 


materia with the section which I am 
considering, and I think that they are ne¬ 
cessary for the purpose of showing which 
of two Magistrates should have jurisdic¬ 
tion in cases which might quite easily oc¬ 
cur. Thus, if a man hid himself within one 
jurisdiction with a view to committing a 
crime in another, it might be a question 
which of the two Magistrates could take 
action against him. It has been said 
that the words, “within the local limits,” 
taken in their context in this section, 
naturally accompany and qualify the noun 
presence, and indicate what I have called 
a within-the-local-limits of the jurisdic¬ 
tion” presence. If this were so, the 
similar words in S. 55 (a) ought to be 
given the same meaning, and the Criminal 
Procedure Code would thus deal with 
three classes of presences each fitting, as 
it were, inside the other, like those sets- 
of boxes which are sold by vendors of 
toys in India, namely, a “within-the- 
Magistrate’s jurisdiction” presence, and 
then, inside, that, a ‘ within-the-police- 
station-limits” presence, and then inside 
that again, actual presence upon some 
particular spot. The result of this would 
be to introduce a kind of sliding scale of 
presences, discrimin iting in favour of the 
local badmash. I think that Cl. (a) 
applies equilly to all persons who by 
attempting to cjnceal their presence with 
a view to committing an offence, have 
shown that they are a danger to any 
member or members of the public. I do 
not, however, attempt to disguise from 
myself the fact that, on account of their 
place in the section, the words, within 
the local limits,” are susceptible of either 
of the two interpretations which I have 
indicited, and that, if the ambiguity had 
been p”esent to the mind of the legislature 
when the Act was pxssed, the legislature 
could have chosen some other expression 
which would have indicated its meaning 
more clearly. 

Thus, if a “ within-the-local-limits” 
p^eseioe hid been intended, it would 
hive bee i unnecessary to use the word, 
preseice, at all: the obvious expres¬ 
sion to use would have been, conceal 
the f ict that he is within the local 
limits” or “conceal the fact that he is 
anywhere within the locil limits, where¬ 
as if the second meaning, which, as I 
have siid, I believe to be the correct in¬ 
terpretation, had been intended, it would 
have been better to have said, taking 
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precautions within the local limits of 
such Magistrate’s jurisdiction to conceal 
his presence.” I believe that the latter 
is the correct interpretation both for the 
reasons which I have already given, and 
for this additional, and, to my mind, 
cogent reason that it gives to the words, 
. within the local limits,” the same mean¬ 
ing as they have in S. 109 (a) namely, 
that of an adverbial phrase denoting place 

the place where an act is done—instead 
of giving them an adjectival meaning 
qualifying the noun, presence, in such a 
way as to make the section work unevenly 
in the case of persons who are equally to 
blame and equally dangerous to the 
community. 

I now turn to consider certain decisions 
of Judges of this Court which are said to 
support the view taken in the two cases 
which I have already cited, namely, 
Emperor v. Bhairon (l) and Emperor 
v. Himayatullah (2). The first of these 
cases is Sharif Ahmad v. Emperor (5). 
In that case Chamier, J., held that a 
Municipal chaprasi, who was alleged “to 
piowl about at night and be a companion 
of scoundrels and to bolt from the police 
and go about armed” could not be re¬ 
quired to give security uuder S. 109 (b) 
as being unable to give a satisfactory 
account of himself. Chamier, J. said: 

The Magistrate seems to think that the 
words, give a satisfactory account of himself 
mean, satisfy the Magistrate that he spends his 
time or at least his leisure hours in a satis¬ 
factory manner. I cannot agree.” 

The facts were that six or seven men 
were seen coming in from the jungle. 

1 hey were pursued and ran to a shop 
where some lathi blows were exchanged, 
onariti Ahmad and some others were 
subsequent^ arrested at the shop. No 
doubt Chamier, J. said that there was no 
evidence that the accused “was taking 
precautions to conceal his presence with¬ 
in the Magistrate’s jurisdiction”, but 
that would have been true on either of 

he interpretations of the section. The 
next case is Ghulam Jilani v. Emperor 
6) d^ded by Tudball, J. In that case 

met hvH ?. nd tW0 other P™s were 
Meernf h f 6 P °l 1C ? 011 the road between 
noli™ Clt y ^nd the railway station. The 
pohce bad been informed that a raid 

th ® town was contemplated by men 
of bad character, and had made prepara 

ho a H,!;?" 01 " 01 °« being arrested 

the appel ants gave their names, and it 
urned out that they were well-to-do and 
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respectable residents of Delhi. The evi¬ 
dence against them was that somewhere 
close to the place where the police met 
them, a burglar’s jemmy was fouud lying 
on the ground. In delivering judgmeut 
Tudball, J., said: 

. “The persons contemplated in the section,” 

i. e., S. 109, ‘‘are persons taking precautions to 
conceal th 3I r presence within the local limits 
of the Magistrate’s jurisdiction or persons who 
nave no ostensible means of subsistence and 
who cannot give a satisfactory account of 
themselves.” 

In Emperor v. Bhairon (l) this pas¬ 
sage from the judgment of Tudball, J., is 
quoted, and it is observed that although 
the learned Judge was only quoting the 
ipsissima verba of the section, yet, read 
in the context in which that quotation 
occurs, it appears that he dwelt upon the 
scope and ambit of the section in the 
sense which we are satisfied that it bears. 

T tiie context in the judgment 
of Tudball, J., shows that he was not 
thinking about the effect of the section as 
interpreted in Emperor v. Bhairon (l), 

at all, because the very next words in his 
judgment are: 

with i n P nTV aPP ! iCantS Clear 'y do not come 
within LI. (a) as it was not alleged that thov 

were taking precautions to conceal their pre¬ 
sence with a view to committing an offence." 

.. S ° l 1 . ittl f was Tudball, J. thinking of a 
within-the-local-limit” presence, that in 
paraphrasing Ci. (a), he makes no men- 
t*°n °f the words, “within the local 
limits. The last decision is Laltu v 
Emperor (7). The judgment in it is very 
brief and the facts are stated very shortly 
Piggott, J. says: 

"the applicant was arrested by certain police 
officeis along with a number of other persons 
in a lane in the city of Cawnpore under what 
were undoubtedly suspicious circumstances ” 

He points out that the Magistrate ’of 

Cawnpore called on the applicant to give 

security because he had not given a true 

explanation of his presence on the night 

in question at the spot where the police 

arrested him. The learned Judge then 
says: 

“I have ascertained that Laltu resides with¬ 
in the jurisdiction of the Joint Magistrate 
before whom proceedings were taken.” 

and adds 

I do not think it possible to apply the pro¬ 
visions o S 10), Criminal P. C., to the state of 
facts set forth above. 

If that very careful Judge had meant 
that even if Laltu had been found in 

hiding with house-breaking instruments 

the fact that he resided within the juris¬ 
diction of the Joint Magistrate would 
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have been a complete excuse. Provided 
that his residence was known then, I 
think he would have said so. But the 
case was really one under Cl. (b), S. 109, 
and all that Piggott, J., decided was that 
on the principle laid down by Chamier, J. 
in the case to which I have referred, it 
could not be said of Laltu that ho could 
not give a satisfactory account of himself 
within the meaning of S. 109, Cl. (b), 
Criminal P. C. 

A case which was not cited before us 
in argument, but which was referred to 
in one of the decisions of the Calcutta 
High Court with which I have already 
dealt, is that of Satish Chandra Sircar 
v. Emperor (8). In that cise the appli¬ 
cant who appears to have been connected 
with an anarchist agitation and a con¬ 
spiracy to commit dacoitv, had returned 
to his father’s home in Calcutta on 9th 
August 1911. On 12th August it was 

reported that he was concealing himself 
to avoid observation, and he was ordered 
to give security under S. 109. The facts 
which were proved against him were, 
that he secluded himself in the day time 
and went out at night for exercise. The 
learned Judges who decided the case said 
that the prosecution had not made out 
that the applicant was taking any parti¬ 
cular steps to conceal himself for the 
purpose of committing any offence, and, 
on revision, they set aside the order 
against him, remarking that the whole 
of Cl. (a) must be read together, and the 
object of the concealment must be with 
a view to committing some offence. They 
do not appear to have discussed, or even 
to have thought of, the distinction bet¬ 
ween a presence within the jurisdiction, 
and presence at a particular place. 

I now turn to the facts of the case 
before us. The two respondents were 
obviously concealing their presence, not 
specially with the object of preventing 
the police from detecting them, but in 
order to escipe observation by anybody, 
until an opportunity should occur for 
committing some crime of the nature of 
house-breaking. The fact that they were 
armed with lathis and had house-breaking 
implements with them shows that they 
were concealing themselves with the 
object of committing a crime. I think 
that they came within the scope of 
S. 109 (a) and that the learned Magis¬ 
trate’s decision was right. 

After I had written my judgment I 


had the advantage of reading that of 
Boys, J. I do not dissent from the view 
taken by him of the effect <of Cl. (b), 
S. 109, but, as the present case was urged 
on Cl. (a), and as I am satisfied that the 
latter clause applied, I prefer to base my 
judgment upon it. 

By the Court (Boys and Banerji, 
JJ., dissenting). The order of the Ses¬ 
sions Judge of 4th June 1927, allowing the 
appeal and discharging the sureties on the 
ground that S. 109 (a) did not apply to 
the facts of the case was wrong. S. 109 
(a) did apply to the facts of the case. It 
is, however, unnecessary to pass any 
further order in view of the fact that the 
period of one year for which the Magis¬ 
trate ordered the accused to furnish 
security has now elapsed, and there is 
nothing to indicate that the accused have 
given any further cause in the interval 
for calling upon them to furnish security. 
To this extent the application in revision 
is allowed. 

II.K. Application partly allowed. 
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Lindsay, J. 

Bam Charan Banwari Lal —Applicant. 

v. 

Kishori Lal Bam Sarup —Opposite 
Party. 

Civil Revn. No. 16 of 1928, Decided on 
27th March 1928. 

Civil P. C., S. 24 (4)—Appeal—A suit 
transferred from the file of a Court with 
Small Cause powers, the presiding Judge 
having been transferred from the place, to 
the Court of the Additional Munsif—No ap¬ 
peal lies from its decision. 

A suit was being tried in the Court with 
small cause powers. Before the suit was de¬ 
cided, the Judge was transferred. He was suc¬ 
ceeded in office by a Judge not invested with 
the powers of a Small Cause Court Judge. The 
suit therefore was transferred to the Court of 
the Additional Munsif who finally decided it. 
The Additional Munsif having decided the 
case an appeal was filed. 

Held : that no appeal lies as S. 24 (4) did 
apply, and the Court of the Additional Munsif 
must be treated as a Small Cause Court : 5 

All. 274, Fell.: 27 C. L. J. 461, Ref.: 31 Cal. 
1057, Dis-i. from. [P 51 C 1] 

Shambhu Nath Seth —for Applicant. 

Kailas Chandra Mital—iov Opposite 
Party. 

Judgment. —This is an application 
for revision under S. 115, Civil P. C., and 
the ground taken is that the judgment 
and decree of the lower appellate Court 
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are nullities because no appeal lay to the 
Additional Subordinate Judge. 

The facts of the case are as follows : 
The firm of Rim Charan, Ban war i Lal, 
•who are the applicants here brought a 
suit against another firm carried on in the 
name of Kishori Lal, Ram Sarup. The 
suit was for the recovery of Rs. 386 odd 
and was filed in the Court of Mr. Zia-ul- 
Hasan,who was the Subordinate Judge of 
Farrukhabad with Small Cause Court 
powers to try suits of a value not exceed¬ 
ing Rs. 500. 

Before the suit could be decided Mr. 
Zia-ul-Hasan was transferred from Far- 
rukhabad to Cawnpore. He was succeeded 
in office by Mr. Shankar Lal, a Subordi¬ 
nate Judge, but it so happened that Mr. 
Shankar Lal was not invested with the 
powers of a Small Cause Court Judge. It 
became necessary, therefore, for some 
arrangements to be made to. effect the dis¬ 
posal of the suits which had been filed in 

Mr. Zia-ul-Hasan’s Court as Small Cause 
Court Judge. The suit with which we 
are concerned now was transferred first 
to the Court of the Munsif of Farrukha- 
bad and subsequently to that of the Addi¬ 
tional Munsif who finally decided it. The 
order for the transfer of the case was 
made apparently by the learned District 
Judge. I find endorsed on the order-sheet 
of the suit which is now before me an 
order over the sign iture of Mr. Shankar 
iij il indicating that the case was being 
sent to the Court of the Munsif of Far- 
rukhabad in accordance with an order of 
transfer passed by the District Judge. 

The Additional Munsif having decided 
the case, an appeal was filed and in the 
lower appellate Court the ground was 
taken that regard being had to the pro¬ 
visions of S. 24, Civil P. C., no appeal 
lay. S. 24 (4) lays down that a Court 
trying any suit transferred or withdrawn 
undue this section from a Court of Small 
Causes shall, for purposes of such suit, be 
deemed to be a Court of Small Causes. If 
that sub-section applies to the present 
ease, and I think it does, then it 

j‘ s °!?« that the Additional Munsif who 
'decided the suit as the trial Court, must 

be treated as a Court of Small Causes, and 
i ere would hawe been no appeal agiinst 

* nis decision. 

*h ha * b f 0Q suggested that there is 
nothing to show that the suit was trans- 

.fened under the provisions of S. 24 (4) 

but it appears to me that there is no 


other authority under which the District 
Judge could have transferred the case. 

The Judge of the lower appellate Court 
before whom this question of jurisdiction 
was raised came to the conclusion that 
S. 24 (4) could not apply because, as he 
says the Court of Small Causes had ceased 
to exist as soon as Mr Zia-ul-Hasan had 
given over charge and left the district. 
Consequently the Judge says that at the 
date the order of transfer was passed 
there was no Court in existenco. If that 
be so the question might very'well be 
asked how was it possible for the District 
Julge to transfer a case from a Court 
which did not exist to a Court which did 
exist. That was the question which was 
asked in the case of Kauleshar Rai v. 
Dost Mohammad Khan (I). That case is 
exactly in point here the facts being ex¬ 
actly the same. The learned Judges were 
of the opinioii that a suit transferred 
un:ler circumstances similar to those with 
which I am now concerned was a suit 
finally tried by a Judge who was a Small 
Cause Court Judge. In the course of their 

judgment their Lordships observed as 
follows : 

“it was contend id for th 2 plaintiff that fch 2 
suit was not withdrawn from a Court of Small 
Causes as that Court had gone out of existenco 
at the tmi3 of the Judge’s order ; but this 
argument is without force. The suit was on 
the register of a compjtent Small Cause Courc 
which was in existence when the suit was law¬ 
fully instituted therein. If the suit was not 
withdrawn from what Court was it withdrawn? 
Not from that of the late Subordinate Jud^ 
on whoso register the suit as a matter of fact 
had never been entered and could not legally 
have been entered as an original suit under 

the mandatory provisions of S. 15, of the Pro¬ 
cedure Code.” 


This case has never been dissented from 
as far as my knowledge goes except in the 
case of Dulal Chandra Deb v. Ram Na- 
rain Deb (2J but this latter case in turn 
has been dissented from by another Bench 
of the Calcutta High -Court whose judg¬ 
ment is to be found in Madhusitdan Gove 
v. Behari Lal Gope (3). 

The decision of the lower appellate 
Court that it had jurisdiction to enter- 
tain. this appeal is erroneous. In my 
opinion it is clearly established that the 
Court had no such jurisdiction, and that 
being so, effect must be given to this ap¬ 
plication for revision. 


1 allow the application and set aside 

tjie Mecree of th e lower appellate Court 

(1) [1883] 5 All. 274. ~ --- 

(2) [1904] 31 Cal. 1057. 

(3) [1918] 27 C. L. J. 461=44 l. C. 881 
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The decree of the Court of first instance 
is restored. The applicant is entitled to 
his costs both in this Court and in the 
lower appellate Court. 

N.K./r.k. Application allowed. 
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Dalal, J. 

Pir Bakhsh and another —Plaintiffs— 
Appellants. 

v. 

Rameshwar Nath — Defendant — Res¬ 
pondent. 

Second Appeal No. 393 of 1926, Deci¬ 
ded on 9th July 1928, from decree of 
3rd Sub-Judge, Moradabad, D/- 2ist De¬ 
cember 1925. 

(a) Landlord and Tenant—Landlord failing 
to put tenant in possession of part of pro¬ 
perty—Recovery of arrears of proportionate 
rent can be made, 

Whore the landlord had not put the tenant 
in possession of one shop altogether and in 
possession of two of the shops only partially, 

Held: that ho was entitled to a decree for 
recovery of arrears of proportionate rent: 46 
Cal . 956, Diss. from.: A. I. R. 1922 Cal . 153, Ref . 

[P 52 C 2] 

(b) Civil P. C., O. 8, R, 6-Sum due as 
damages ascertainable only after protracted 
inquiry cannot be S 2 t off. 

A set-off of a sum due to a party by way of 
damages which are not ascertained but could 
be determined only after a protracted inquiry, 
cannot be allowed under the provisions of the 
Code. [P 52 C 2] 

K. N. Laghate —for Appellants. 

S. N. Seth for Respondent. 

Judgment— The plaintiff sued for 
possession of four shops and for arrears 
of rent at the rate of Rs. 100 a year for a 
certain period of time. The suit was 
resisted. The question’of possession is of 
no importance now,'because possession has 
been decreed and that decree Mr. Sham- 
bhu Nath Seth on behalf of the respon¬ 
dent does not contest now. The claim 
for rent was disallowed on the ground 
that the plaintiff had not put the defen¬ 
dant in possession of one shop altogether 
and in possession of two of the shops only 
partially. The defendant further claimed 
a set-off which was decreed. It is argued 
that the decree is contrary to the pro¬ 
visions of 0. 8, R. 6, Civil P. C. I am 
not in agreement with the Calcutta case 
quoted by the two subordinate Courts, 
Manindra Chandra Nandi v. Narendra 
Chandra Lahiri (l). Fletcher, J., i n 

~~ (1) [1919] 46 Cal. 950=52 I. C. 13=23 CTw 
N. 585. 


delivering the judgment of the Court has 
applied certain technical rules of English 
Law to India. Another Bench of the 
Calcutta High Court in Nagendra Chan¬ 
dra Lahiri v. Manindra Chandra Nandi 
(2) was doubtful as to the application of 
the English principles of law to Indian 
conditions. There is no ruling on the 
subject of this Court, and if the plaintiff 
had sued for the recovery of arrears of 
proportionate rent, I would have decreed 
it. . The suit, however, was one for the 
entire amount of rent, and even in the 
grounds of appeal here no desire is expres¬ 
sed of recovering proportionate amount 
of rent. In this Court also the full rent 
is claimed on the ground that the defen¬ 
dant well knew the plaintiff’s want of 
title to one shop and to portions of two 
other shops and that the defendant was 
speculating in the matter. According to 
the plaintiff, the defendant knowingly 
took the lease and was prepared to pay r 
the sum of Rs. 100 in spite of the want 
of the title of the plaintiff to some of the 
shops. •a.These allegations have not been 
proved. The case of the plaintiff', there¬ 
fore, as put forward by him is not proved, 
and I refuse to remand the suit at this 
stage for determination of the propor¬ 
tionate rent due to the plaintiff. The 
plaintiff’s suit for rent, therefore, fails 
here also, though for reasons different 
from those given by the two subordinate 
Courts. 

Next as to the set-off, the appeal must 
succeed. Under the provisions of O. 8, 

R. 6, Civil P. C., the defendant in a suit 
for recovery of money can claim to set-off 
against the plaintiff ’s demand any ' ascer¬ 
tained sum ” of money legally recoverable 
by him from the plaintiff In the pre-, 
sent case the defendant desired a set-off 
of a sum due to him by way of damages 
which was not ascertained but could be 
determined after a protracted inquiry.; 
Such a sum of money cannot be set-off'; 
under the provisions of the Code already 
quoted. Tne lower appellate Court ought?! 
not to have ordered any inquiry into the 
matter. 

In the result I decree the appeal for the 
sum of Rs. 205-10-0 with proportionate 
costs of all the Courts. The rest of the ap¬ 
peal is dismissed with proportionate cost 
of all the Courts. The objection by way of 
appeal is dismissed because the ground 1 
was not pressed and the ground 2 cannot 

(2) A. I. R. 1922 Cal. 153=49 Cal. 1019. 
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succeed when I refuse to grant a set-off. 
The decree of the lower appellate Court 
as regards the Rs. 205-10-0 is reversed 
and the decree of the trial Court in that 
particular substituted. 

d.b./r.K. Appeal partly allowed. 
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Full Bench 

Boys, Kendall and King, JJ. 

Afterwards 

Mukerji and Sen, JJ. 

Bam Saran Das —Defendant—Appel¬ 
lant. 

v. 

Bhagwat Prasad and another —Plain¬ 
tiff and Defendant—Respondents. 

Second Appeal No. 804 of 1926, Deci¬ 
ded on 15th November 1928, from a 
decree of Addl. Dist. Judge, Meerut, D/- 
2nd March 1926. 

# (a) Agra Pre-emption Act, (1922) Ss. 19, 
and 20—Defendant, a non-cosharer in mahal 
purchasing zamindari house—Plaintiff a co¬ 
sharer suing for pre-emption—Defendant ob¬ 
taining gift of share after institution of suit 
but before decree—Under S. 20 the acquisi¬ 
tion must be made before suit—But under 
S. 19 plaintiff’s claim would be defeated 
although gift is obtained after suit because 
he has no "subsisting right” at the time of 
decree. 

Where purchaser acquires interest in the 
mahal after the institution of suit for pre¬ 
emption by cosharer but before decree is passed 
he can under S. 19 defeat pre-emptor’s suit by 
means of such acquisition. 

Defendant purchased a zamindari house at 
a time when he was not a cosharer. Plaintiff 
who was a cosharer, brought a suit for pre¬ 
emption. After the institution of the suit but 
prior to the passing of the decree the defen¬ 
dant obtained a gift of a share in the mahal. 

Held: that S. 20 as it is worded would only 
entitle the defendant to rely on an acquisition 
made prior to the date of suit, because the 
words "no suit for pre-emption shall lie” are 
sufficient and clear indication that judgment 
upon the rights of the parties must be passed 
on the basis of the facts existing at the date of 
the suit. The marginal note of the section also 
clearly indicates that the acquisition must 
have been made “prior to suit”. S. 20 would 
not therefore help the defendant. A. I. R. 

1 ? 2 ? ; 1? I\ 661 ' \ Lot A ppr.). But ho would defeat 
j)lamtiff s claim under S. 19 because the words 

subsisting right of pre-emption” in S. 19 must 
l ’ e understood in the same sense in which they 

W t er ?«S? dc ]? tood before fche passing of the Act 
° f f T h °, plainti h ad no “subsisting 

T!£ ht . at dafcc of fch o decree. Hence plain¬ 
tiff will not succeed in his suit because his 
right for pre-emption was defeated by the 


defendant’s gift of a share of the mahal boforo 
decree: A. I. R. 1926 All. 749, Ref. 

[P 55 C 1 2, P 56 C 1] 
(b) Interpretation of Statutes—Margi¬ 
nal notes, in Agra Pre-emption Act, inserted 
under legislature’s authority can be referred 
to while exposing meaning of sections—Agra 
Pre-emption Act, (1922). 

The question whether a marginal note can 
be referred to for an exposition of the meaning 
of a section depends upon whether the note has 
been inserted by or under the authority of the 
legislature. The marginal notes in the case of 
Agra Pre-emption Act being inserted under the 
authority of the legislature, can be referred to 
while interpreting the sections of that Act. 
Claydon v. Green, (1868) 3 C. P. 511, Dist. 26 
All. 393 (P. C.), Ref. [P 56 C 2, P 58 C 1] 

N. C. Vaish —for Appellant. 

Banna Lai —for Respondents. 

Boys, J .—The following question has 
been referred to the Full Bench: 

“Whether on a true interpretation of Ss. 19 
and 20 Agra Pre-emption Act of 1922 the defen¬ 
dant vendee can defeat the plaintiff’s right of 
pre-emption, which undoubtedly existed at the 
date of the institution of the suit, by acquisi¬ 
tion of an interest equal or superior to plain¬ 
tiff’s in the mahal after the institution of the 
suit but prior to the passing of the decree by 
the first Court?” 

The reference to S. 19 in the question 
is inserted in manuscript after the refer¬ 
ring order was typed. This subsequent 
insertion we note only because the dis¬ 
cussion of the question in the referring 
order is confined to the effect of S. 20 of 
the Act, and no opinion has been ex¬ 
pressed in that referring order in regard 
to the effect of S. 19. 

We have, however, manifestly to con¬ 
sider both sections. In the present case 
the facts are that Ramsarup on 26th 
March 1924, sold a zamindari house to 
the defendant Ramsaran Das who at the 
time of the sale was not a cosharer. 

On 25th March 1925, Bhagwat Prasad 
by virtue of his right as a cosharer 
brought a suit for pre-emption against 
Ramsaran Das, the vendee, and Ram¬ 
sarup, the vendor. On 7th April 1925, 
that is subsequent to the filing of the 
suit, but prior to the decree, Ramsaran 
Das, the defendant vendee, obtained a 
gift of a share in the Mahal. It will be 
noted that this suit was brought under 
the Agra Pre-emption Act of 1922, and 
one of the questions, in fact the main 
question, with which we are concerned is 
whether the Act altered the law as it is 
admitted to have previously existed. 

Both Courts decreed the plaintiff’s suit 
repelling the defendant’s contention that 
he could defeat it because he had become 
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a cosharer before the decree by virtue of 
the gift to him. 

The defendant has appealed and on his 
behalf it has been contended that by 
virtue of S. 20 of the Act of 1922 a subse¬ 
quent gift to him after the filing of the 
suit but before the decree defeated the 
plaintiff s right and the suit should have 
been dismissed. Reliance appears to have 
been placed on behalf of the defendant on 
S. 20 throughout, and his counsel did not 
apparently intend to rely at all on S. 19 
until reference to that section was made 
by the Court at the hearing before us. 
This will no doubt also account for the 
fact that the applicability of S. 19 is not 
discussed in the referring order, and that 
mention of that section only finds subse¬ 
quent place in the question referred. The 
explanation of this is probably to be found 
in the fact that S. 20 was interpreted in 
a sense to-some extent favourable to the 
defendant in Qudratminissa Bibi v. 
Abdul Rashid (1). No attention appears 
to have been directed to the fact that that 
case is also authority for the proposition 
that S. 19 must also be interpreted in a 
sense favourable to the defendant even if 
S. 20 would not help. 

As the case now is before us for judg¬ 
ment we have to consider the effect of 
both sections. It is admitted on all sides 
that according to the previously existing 
law a gift to the vendee, though subse¬ 
quent to the date of suit, would, if prior 
to the decree, defeat the right of the 
plaintiff-pre-emptor and his suit would 
have to bo dismissed. That is how the 
law undoubtedly stood before the passing 
of the Act of 1922. A reference has been 
made in the referring order to the view 
expressed by me in Haji Sultan v. A:la- 
situ (2). I decline to give the reference 
to the report of that judgment in the 
Allahabad Law Journal which contains 
three printer’s errors which render the 
judgment unintelligible. In that judg¬ 
ment I referred, to the fact that the cur- 
sus curiae in defendant’s favour involved 
a departure from the ordinary principle 
that a plaintiff’s right should be deter¬ 
mined by the state of affairs existing at 
the date of suit. I said: 

“There is obviously something to be said in 
support of this departure from the ordinary 
rule of regarding the date of suit as the crucial 
date, but it is a dangerous departure. I 
think that its extension to further cases is one 

(1) A. I. R. 1926 All. 661=48 All. 616. 

' (2) A.I.R. 1926 All. 749=48 All. 689. 


to which I should be very loath to assent 
without full consideration. These observa¬ 
tions are only necessary because I want to 
guard against the suggestion that anything; 
and everything that oocurs subsequent to the* 
date of a suit may similarly be taken into 
consideration. I agree with the order pro¬ 
posed.” 

I have quoted this passage in full 
because the remarks are referred to in the- 
referring order as throwing doubt on the- 
cursus curiae. It is, however, apparent 
from the passage that I have quoted that 
though I disliked, and I may add would 
not have been a willing party to the 
establishment of such a cursus curiae, I 
acknowledged that it already existed and 
agreed to follow it. It is quite a diffe¬ 
rent matter that we have got to consider. 
The case before the Court in Haji Sultan 
v. Alasitu (2) was a case prior to the Act 
of 1922, and we had not got to consider 
in that, nor did I consider in that, the 
effect of the new Act of 1922 which was 
not applicable to the case then before us,, 
or the question whether that Act amen¬ 
ded the law or codified it as already 
existing. 

To turn now to the Act itself. The 
defendant relied, as I have said, on S. 20. 
He contended that there was nothing to 
show that S. 20 was intended to alter 
the law, and that it covered not only 
acquisitions prior to the suit but also 
acquisitions subsequent to the date of 
the suit. S. 20 reads, so far as is material 
for the present case: 

“No suit for pre-emption shall lie where the 
purchaser .... has acquired an indefeasible 
interest in the mahal which, if existing at the 
date of the sale or foreclosure, would have 
barred the suit.” 

It was contended that because the 
words prior to the institution of such 
suit” did not appear in the second por¬ 
tion of the section and did find place in 
the first portion subsequent to the word. 

has” where it first occurs, therefore it 
must be taken that the omission of those 
words in the second portion indicates 
that the second portion was intended to- 
protect the vendee even though the in¬ 
terest he had acquired was acquired sub¬ 
sequent to the date of the suit. In Qud- 
rat-un-nissa Bibi v. Abdul Ilashid (1), 
the contention 

“that S. 20 permits a defence only when 
prior to the institution of the suit a purchaser 
has transferred property or has acquired an 
indefeasible interest in the Mahal” 

was rejected. It is, however, in my opi~ 
nion, manifest that the words : 
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“No suit for pre-emption shall lie.” 

are sufficient and clear indication that 
judgment upon the rights of the parties 
imust be passed on the basis of the facts 
existing at the date of the suit. That the 
section might, grammatically speaking, 
have been more happily worded is beyond 
doubt, but it is equally beyond doubt that 
as worded it will only entitle the defen¬ 
dant to rely on an acquisition made prior 
to the date of suit. 

Counsel for the defendant-appellant 
then, practically upon the insistence of 
the Court that he could not succeed rely¬ 
ing upon S. 20, but might succeed pos¬ 
sibly relying upon S. 19, fell back upon 
that section. The next question, then, is 
whether S. 19 has altered the law as it 
existed before the Act of 1922, or whether 
it still permits the defendant to fall back 
upon the acquisition of an interest bet¬ 
ween the suit and the decree as defeating 
the pre-emptor’s right. The material 
words in S. 19 are: 

No decree for pre-emption shall b 3 passed 
in favour of any person unless he has a sub¬ 
sisting right of pre-emption at the tima of the 
decree.” 

Prior to the passing of the Act it is 
admitted that the plaintiff pre-emptor 
would in face of the authorities have had 
no subsisting right”. It is clear that 
the Act was an Act intended 'to consoli¬ 
date and amend the law” (see the pre¬ 
amble). But it is also beyond doubt that 
if the law was clearly established in one 
sense by a well-known cursus curiae, we 
cannot conclude that there was any in¬ 
tention to alter the law unless that in¬ 
tention was clearly expressed. If the law 
has not been altered then the plaintiff 
pre-emptor had no “subsisting right” at 
the date of the decree ; his right had been 

defeated by the gift to the vendee prior 
to the decree. 

How then can he be said to have lost 
his . subsisting right”- by anything ap- 

p ? a . n “? * rom tlie Act. I suggested* to the 
plaintm-respondents’ counsel, and he of 
course accepted the argument, that pos¬ 
sible inference might be drawn from the 
wording of S. 20. That section makes it 
clear that the acquisition of an interest 
prior to the date of suit barred the plain- 

tiff-pre-emptor’s right. It might not un¬ 
reasonably .be argued that the failure to * 

m tha t section the defeat of the 
plain tiff-pre-emptor’s right by an acquisi¬ 
tion subsequent to the date of suit, em¬ 
bodying the law as previously existing, 


suggests an inference that the legislature 
did not intend to embody that portion of 
the law previously existing that subse¬ 
quent acquisition would defeat the plain- 
tiff-pre-emptor’s right, and by the omis¬ 
sion intended to indicate that the rights 
of the parties should be governed by the 
general principle that judgment must lie 
passed on their rights as existing on the 
date of suit. There is something to be 
said for this contention, but I agree 
that it is too slight a foundation on which 
to base the conclusion that the legis¬ 
lature intended to amend the law and 

that the plaintiff-pre-emptor’s subsisting 
light must be held to have been defeated. 
Similarly there is an apparent want of 
proper sequence in the rights of parties 
at the date of suit being declared in a 
section which follows that declaring the 
rights of parties at the date of the decree; 
and from this it is suggested that an in¬ 
ference may be drawn that S. 19 was in¬ 
tended to deal with the loss of rights by 
a change in disposition of the pre-emptor 
and S. 20 with the loss of the pre-emptor’s 
rights by a change in the position of the 
vendee. But here agiin the foundation 
is too slight upon which to found, even 
with the aid of the inference with which 
I have just above dealt, the conclusion 
that the legislature intended to alter the 
law. It appears to me therefore that, 
tnough I still unwillingly subscribe to 
the view that a pi.lintiff’s right can be 
defeated by something done subsequently 
to the date of suit by the ven.lee, I must 
hold that the legislature knew what the 

law was prior to the Act as est iblished 

by the cursus curiae, and that if it had 
intended to amend that law it would 
have done so in express words. 

As the law stands a plaintiff may go 
into Court with absolute honesty and 
stating absolutely the whole true facts 
and may have an undoubted right to a 
decree, and then after he has incurred 
possibly much trouble and expenditure, 
the defendant by securing a gift to him¬ 
self of a small share - in the mahai may 
render the bona fide expenditure of time 
and money incurred by the plaintiff fruit¬ 
less. That is, however, a question of 
what is expedient and proper and not 

an answer to the question how the law 
stands. 

I would hold, therefore, that S. 20 is ! 
not concerned with the effect of acquisi¬ 
tions subsequent to the date of the suit 
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but that the law as laid down in S. 19, 
Act 2 of 1922, is that a defendant •vendee 
can by obtaining a gift to himself of a 
share in the mahal subsequent to the date 
jof suit and prior to the decree defeat the 
|plaintiff-pre-emptor’s right. With this 
answer I would return the reference. I 
may add that since writing this judgment 
I have had the advantage of seeing the 
judgment of King, J., and I agree with 
him in the view expressed therein as to 
the right of the Court to consider in the 
case of this Act at any rate the marginal 
notes to the sections. 

King, J —- I agree with Boys, J., that 
the plaintift s right to a decree for pre¬ 
emption has been defeated by the provi¬ 
sions of S. 19, Agra Pre-emption Act, 
1922, and not by the provisions of S. 20. 
As the reasons which lead me to the same 
conclusion are not precisely identical with 
his, I think it desirable to state my views. 

In this case the plaintift had a right of 
pre-emption up to the date of the institu¬ 
tion of the suit. After tflfe institution of 
the suit, but before the passing of the 
decree, the purchaser (defendant l) ac¬ 
quired in the mahal an indefeasible in¬ 
terest which gave him a right of pre¬ 
emption equal or superior to that of the 
plaintiff. The question is whether in 
these circumstances the plaintiff’s right 
to a decree for pre-emption was defeated 
under S. 19 or S. 20 of the Act. 

The object of the Act, as stated in the 
preamble, was to consolidate and amend 
the law relating to pre-emption. It is 
important, therefore, to bear in mind the 
previous law when we have to construe 
the provisions of the Act. 

It is admitted that under the law ad¬ 
ministered before the commencement of 
tbe Act no plaintiff in a pre-emption suit 
could obtain a decree unless he could show 
a subsisting right of pre-emption, firstly 
at the date of the sale, secondly, at the 
date of the institution of the suit, and 
thirdly at the date of the decree. In the 
present case the plaintiff had a right of 
pre-emption up to the date of the institu¬ 
tion of the suit, but he had no subsisting 
right of pre-emption, in the sense in which 
that expression was understood in the 
previous law, at the date of the decree, 
because the purchaser had by that time * 
acquired a pre-emptive status equal or 
superior to that of the plaintiff. The 
plaintiff therefore would not have been 
entitled to a decree under the previous law. 


The appellant (the purchaser) contends 
that the same rule of law holds good under 
the present Act. I think his contention 
is correct, but the ground upon which he 
bases his contention is wrong. In the 
Courts below the purchaser relied entirely 
on S. 20 of the Act in support of his con¬ 
tention. His learned counsel adopted the 
same attitude before the Division Bench 
which made this reference. The result 
was that in the referring order there is 
no discussion of the question whether 
S. 19 does not govern the decision of the 
appeal. It was assumed that S. 20 was 
the only section applicable. It is difficult 
to understand why the appellant’s learned 
counsel failed to rely upon S. 19 when he 
could have quoted the most recent rulings 
of this Court in support of his contention. 
In any case, it is clearly necessary for us 
to consider the effect of S. 19 as well as 
of S. 20. 

I agree with the view expressed by 
Boys, J., and by the Referring Bench 
that S. 20 does not help the appellant. 
The relevant words of that section read 
as follows : 

“No suit for pre-emption shall lie where tho 

purchaser.has acquired an indefeasible 

interest in the mahal which, if existing at tho 
date of the sale, would have barred the suit.” 

The mere fact that the words ‘prior to 
the institution of such suit,” which occur 
in the first portion of the section, can¬ 
not grammatically be read into second 
portion, does not, in my opinion, affect 
the result, although I agree that the 
meaning might have been better expres¬ 
sed. I think the section enacts the old 
rule that the plaintiff must have subsist¬ 
ing right of pre-emption at the date of the 
institution of the suit. The section men¬ 
tions certain events which would bar the 
institution of the suit, and I take it as 
referring necessarily only to events that 
have taken place before the institution. I 
do not see how the institution of the suit 
can be said to be barred by an event that 
has not taken place before the institution. 

To my mind the language of the section 
clearly applies only to the acquisition of 
an interest before the institution of the 
suit. 

If any doubt remains, it should be set 
at rest by a reference to the marginal 
note. The question whether a marginal| 
note can be referred to for an exposition 
of the meaning of section depends upon 
whether the note has been inserted by, or 
under the anthority of, the legislature.' 
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This principle is apparent 'from the 
reasons given in the leading case Clay don 
v. Green (3) which lays down the old 
rule, observed by the Courts in England, 
that marginal dotes ought not to be relied 
on interpretting an Act of Parliament. 

“At the time when that Act (the Alehouse 
Act, 1828 (9 Geo. IV C. 61) passed, the par¬ 
liament Roll had no marginal notes, or punc¬ 
tuation, nor were the statutes separated into 
sections. We cannot, therefore, look at the 
marginal note for an exposition of the meaning 
of the section. Indeed it is difficult to see 
how the marginal notes could ever be used in 
the construction of Acts of Parliament, seeing 
they are not put there by the legislature or as¬ 
sented to by them.” 

It seems that since 1849 marginal 
notes do appear on the rolls of Parliament 
and there has been some conflict of judicial 
opinion whether marginal notes may be 
referred to when the true meaning of sec¬ 
tion of an English statute enacted after 
1849 is in doubt. The conflict of opinion, 
however, arises solely from the uncer¬ 
tainty existing in the minds of the Judges 
on tlie point whether the marginal notes 
can be considered to have been inserted 
with^the assent of the legislature. All 
the English rulings which I have seen re¬ 
ferred to on this point clearly imply, or 
expressly hold, that marginal notes can be 
referred to for the purpose of interpreta¬ 
tion if they can be regarded as inserted 
or assented to, by the legislature. It 
would indeed be quite unreasonable, in 
my opinion, to take the contrary view. 

The question then arises how far the 
marginal notes in the Agra Pre-emption 
Act can be regarded as inserted, or assen¬ 
ted to, by the legislature. The answer 
depends upon the practice followed by the 
U. P. Legislative Council in matters of 
legislation at the time when the Act was 
passed. On this point I am able to speak 
lom personal knowledge, having been a 
member of the U. P. Legislative Council 
in •the capacity of Legal Remembrancer 
or Deputy Secretary or Secretary of the 
Legislative Department for several years, 
including the period when this Act was 
passed. I speak of the practice followed 
during the term of office of the first Presi¬ 
dent of the Reformed Council. In the 
first place, every bill is drafted with mar¬ 
ginal notes. The practice of inserting 
marginal notes is expressly required by 
ie ins ructions issued by the Government 
ol lmUa^fo 1 - statutory drafting, and has 


iV [f >26- ] lft 3 T C 'r?-^ 11 at 519=37 Tj. J. C. P* 
-26-18 L. T. 607=16 W. R. 1126. 


been in force in this province for many 
years. Every bill is therefore introduced 
in the Council with a marginal note an - 
nexed to each clause. Even at the first 
stage, when the general principles of a 
bill are under discussion, I have known 
a non-official member of the Council to 

criticize severely the drafting of a bill 
owing to a mistake in a marginal note. I 
merely mention this fact as showing that 
the members of this Council do not con¬ 
sider marginal notes to be outside the 
sphere of their criticizrn. 

When the bill is referred to a select 
committee of the Council, the committee 
invariably consider the marginal notes 
along with the clauses and make such 
amendments in the marginal notes as they 
think fit. The practice of the Council 
differs in this respect from the practice 
of the House of Commons. Finally, when 
the Bill is taken into consideration in the 
Council the marginal notes are not ordi¬ 
narily read out and formally passed by 
the Council along with the clauses, but 
amendments to marginal notes, and the 
insertion of new marginal notes form the 
subject of formal motions and resolutions. 

I would lay stress upon this fact as show¬ 
ing that the marginal notes are con* 
sidered, and are assented to expressly or 
tacitly, by the Council. The following 
extracts from the official report of the 
proceedings of the U. P. Legislate ve'Coun- 
cil will serve to prove that the practice 
during the period under consideration, 
was as I have stated. Two of the extracts 
relate to the Agra Pre-emption Bill itself, 
and two to a more recent Bill: 


Mr. C. M. King: I propose substituting “Ex- 
c usion of pre-emption in respect of certain 
alienations.” for the present marginal note (of 

8 > A S ra Pre-emption Bill.) The amend- 
ment was put and adopted. The motion that 

fi o n the Bl 1 as amen( led to stand part of 

the Bill was put and adopted. (V 0 1. 9 n 496 
1st November 1922).” ’ P * ° 

Mr. C. M King: I further move that in the 

Bilif-LR t0 L J' “ { ° f , fchc Agra Prc -emption 

Bill) after the word mahals” the words “or 

pro v i cled for because wo have 

provided for the right of pre-emption in ‘vil¬ 
lages as well as in mahals. The 1 motion was 
put and adopted. The motion that Cl 5 as am- 
ended do stand part of the Bill was put and ad- 

° P, 'Vr A/V' 15 ^ 14fc h Dccomher 1922).” 

IT raW 

words^W Vi 6 ' V 0 ,';f s K ‘ 1Sub0rdinafc0 J ^ge'° U tho 

agreed to Cl A'* b ° lnscrted "’ Amendments 

part of the R u d ° d ’ ° rdcred to sta " d 

part of ‘he B,I 1 (Gth March 1925 Vol. 22, p. 485). 

low ; R,W \ BenneU:Iniove that the fol- 
8 marginal notes be inserted against the 
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paras. 1 and 2 respectively of Cl. 48 (of the 
Oudh Courts Bill) “Bar of redemption suits 
when mortgage executed before the 13th Feb¬ 
ruary 1844” and “Redemption suits not hatred 
where fixed term for redemption had not ex¬ 
pired before 13th February 1856. “ Amendment 
agreed to, Cl. 48 as amended, ordered to stand 
part of the Bill. (7th March 1925 Vol. 22, 
p. 506). ” 

Further examples may be found in 
Vol. 22 at pp. 479 and 505. 

The practice of the legislature, in res¬ 
pect of marginal notes, being as shown 
above, I think it is clear that the mar¬ 
ginal notes of the Agra Pre-emption Act 
must he regarded as inserted in the Act 
with the assent and authority of the Le¬ 
gislative Council. I think they may be 
treated as parts of the Act to the same 
extent as the headings of chapters, or the 
headings of groups of sections. They can 
therefore, properly be regarded as giving 
a contemporanea expositio of the meaning 
of a section, when the language of the sec¬ 
tion is obscure or ambiguous. I do not 
think that this view conflicts with the 
dictum of their Lordships of the Privy 
Council in the case of Balraj Kunwar v. 
Jagatpal Singh (4) 

“It is well settled that marginal notes to the 
section of an Act of Parliament cannot be re¬ 
ferred to for the purpose of construing the Act. 
The contrary opinion originated in a mistake, 
and v it has been exploded long ago. There 
seems to be no reason for giving the marginal 
notes in an Indian Statute any greater autho¬ 
rity than the marginal notes 'in an English 
Act of Parliament.” 

I take this to mean that no reason had 
been shown to their Lordships for ascrib¬ 
ing to the marginal notes of Indian statute 
any greater authority than could be as¬ 
cribed to the marginal notes of an act of 
Parliament, and therefore they were not 
prepared to ascribe any greater authority 
to the former. Very likely no such reason 
could have been given. The Indian 
statute under consideration in that case 
was the Oudh Estates Act which was 
passed by the Governor-General-in- 
Council in 1869. Their Lordships could 
not be expected to attach any authority 
to the marginal notes of that Act unless 
they were satisfied that the notes had 
been inserted with the assent of the legis¬ 
lature. Apparently no attempt was 
made to prove this ‘proposition. It may¬ 
be that the proposition was not even 
true. I find no trace in the arguments or 
judgment of any statement or explana¬ 
ti on of the pr oceedure followed by the 

(4) [1904] 26 All. 393 at 406=31 I. A. 132=7 
O.C. 248=1 A.L.J. 384=8 Sar. 639 (P.C.). 


Indian legislature in the year 1869 in 
respect of marginal notes. In the cir- 
cnmstances, therefore, it was only to be 
expected that their Lordships would not 
attach any authority to such notes. 

I see no reason, however, for supposing 
that their Lordships would exclude all 
reference to the marginal notes of the 
Agra Pre-emption Act, 1922 even if they 
were satisfied, by reference to the official 
report of the Proceedings of the Legis¬ 
lative Council of the United Provinces, 
that such notes must be regarded as in¬ 
serted with the authority and assent of 
the legislature. That would be a good 
reason for differentiating between the 
marginal notes of that Act and the mar¬ 
ginal notes of an Act of Parliament. The 
marginal note to S. 20 reads as follows: 

“ Sale of property to pre-emptor or acquisi¬ 
tion of right by the original purchaser prior 
to suit” 


I may observe in passing that the word! 

pre-emptor ” must be taken as equiva¬ 
lent to “ person having a right of pre¬ 
emption, ” but the important point i& 
that the note clearly indicates that the 
events mentioned must have taken place 
“ prior to suit. ” . This confirms the' 
conclusion, to which I have arrived on 
other grounds, that S. 20 has no applica¬ 
tion to the present case, where the pur¬ 
chaser acquired his interest after the 
institution of the suit. I am unable 
to agree to the interpretation put upon 
S. 20 in the case of Qudrat-unnisso, w 
Abdul Rashid (I). 

The next question is whether S. 19 
defects the plaintiff’s right to a decree. 

I think it clearly does. At the time of 
passing the decree the plaintiff had no 
subsisting right of pre-emption because 
the purchaser had by that time acquired 
a pre-emptive status equal or superior to 
that of the plaintiff. To my mind it is 
clear that 8. 19 enacts the old rule that 
the plaintiff cannot get a decree unless 
he shows a subsisting right of pre-emp¬ 
tion at the date of the decree. I think 
the expression “ subsisting right of pre¬ 
emption ’’ must be understood in the! 
sense in which it was understood before! 
the passing of this Act. The plaintiff 
may lose his right in a variety of ways, 
and one way is by the purchaser’s acqui¬ 
sition of an interest which puts him 
on the same level as the plaintiff in res¬ 
pect of the right of pre-emption. It may 
be considered hard that the plaintiff 
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should be defeated by the purchaser 
acquiring such an interest after the in¬ 
stitution of the suit, but this was the old 
rule, and I have no doubt but that S. 19 
enacts the same rule. I express no 
opinion on its justice or expediency. I 
am in full agreement with the interpreta¬ 
tion put upon S. 19 in the case of Qudrat - 
un-nissa v. Abdul Rashid (l) which has 
been followed in the case of Ram Khela- 
wan v. Banlce Bihari (5) and Deonarain 
Singh v. Ajudhia Prasad (6). I agree 
that the reference should be answered 
in the affirmative in respect of S. 19 and 
in the nagative in respect of S. 20. 

Kendall, J. -I agree with my learn¬ 
ed brothers in their interpretation of 
Ss. 19 and 20 of the Act, and need add 
nothing to what they have said on the 
point. As regards the use of marginal 
notes I can support from my own ex¬ 
perience as Legal Remembrancer and 
Judicial Secretary the remarks of King 
J. on the procedure in the reformed 
Legislative Council; and the conclusion 
at which I arrive is the same as his, 
namely that the marginal notes of the 
Agra Pre-emption Act, 1922 may properly 
be referred to by the Court in order to 
interpret the meaning of that statute. 

Order of the Court:— Let the refer¬ 
ence be returned with the answer that 
in the circumstances named the plaintiff’s 
right of pre-emption is not defeated by 
the provisions of S. 20 but is defeated by 
the provisions of S. 19. * 

Mukerji and Sen, J J :—Certain point 
of law was referred by us to the Full 
Bench. A Full Bench has formulated its 
answer and the case has come back to us. 
In view of the finding of the Full Bench 
this appeal must bo allowed. We accord¬ 
ingly allow the appeal, set aside the 
decrees of the Courts below and direct 
that the plaintiff's suit do stand dismis¬ 
sed with costs thoughout. 

__ Appeal allowed. 

G a' !' 5* AH * 5i7=4‘) All. 2687 
A. I. R. 1027 All. 575=40 All. GJ6. 
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Sen and Weir, JJ. 

Parsotam Narain and others 

ants—Appellants. 

Benares Bank Ltd., Bcnares- 

Kespondent. 

„ Appeal No. 509 of 1925, 
on 8th August 1928, 


Defend- 


Plaintiff 

Decided 


^ (a) Hindu Law—Debts—Legal necessity 
—Ancestral property cannot be transferred 
to raise money to start or carry on a new 
business even for family benefit. [But see 

A. I. R. 1928 All. 454 (F.B.).] 

W here there is ancestral property held in 
coparcenary by a Hindu family governed by 
the Mitakshara, it is not competent to the 
father, the karta or the adult members of the 
family to transfer the ancestral proporty to 
laise money to start or carry on a new busi¬ 
ness with the object of pecuniary gain for the 
family. A karta is not to bo allowed to in¬ 
volve the joint ancestral property in the risk of 
loss through business ventures. [P GO C 2 ; 

(b) Usurious Loans Act (10 of 1918)—Act 
is not retrospective. 

Y" here the mortgage bond has been executed 
before the Usurious Loans Act came into oper¬ 
ation, the Court has no jurisdiction to reopen 
the transaction under the provisions of that 
Act - [PG2C1] 

(c) Interest Twelve annas per cent, per 
mensem, at six monthly rests is not unreason¬ 
able or unconsionable. 

Interest at the rate of twelve annas per cent* 
per mensem, compoundable six monthly is. 
not unreasonable or unconscionable. 

[P G*2 C 1,2] 

K. N. Katju and N. P. Asthana—ior 
Appellants. 

B. E. O'Conor and Damodar Das—hr 
Respondent. 

Judgment— The suit which has given 
rise to the present appeal was instituted 
by the Benares Bank, Limited, against 
the defendants-appellants and certain other 

members of their family for recovery of 

Rs. 2 7 ,261-9-4 on foot of a mortgage, dated 
1st September 1911. 

The mortgage in suit was executed by 
Babu Jagdish Narain for himself and as 
guardian of his minor sons, Parsotam 
Narain, Ilari Narain and Maharaj Narain, 
and by Babu Righubir Narain for him¬ 
self and as guardian of his minor sons, 
Gopil Narain, Prahlad Narain and Nar- 
singh Narain. Suraj Narain and Dip 
Narain, two adult sons of Jagdish Narain 
also joined in the mortgage. Substantial 
zemindari and house property was mort¬ 
gaged to secure a debt of Rs. 28,000, and 
the stipulated rate of interest was twelve 
annas per cent, per mensem with half 
yearly rests. The mortgagors agreed to 
pay the mortgage money in five years, 
n the year 1913 the mortgagors paid two 

?! lm Lo° f mone L viz., Rs. 3,500 and 
Rs. 628 4-9, to the plaintiff bank. In 

1919 the mortgagors sold one of the mort¬ 
gaged villages, viz., Sheodaspur, for 
Rs. 29,700. This amount was also paid 
to the plaintiff Bank. Sheodaspur has 
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been released from the present claim. The 
total sum received by the bank up to the 
date of the suit is Rs. 33,828-4-9. 

The present action was commenced on 
2nd day of August 1923. Jagdish Na- 
rain one of the mortgagors had died a few 
years before the institution of the suit. 

Babu Suraj Narain, Babu Dip Narain 
and Babu Raghubir Narain, the adult 
mortgagors, did not contest the suit. The 
remaining defendants raised a variety 
of pleas, all of which were repelled by 
the Court below, which granted a decree 
to the plaintiffs for the amount claimed. 

Only three pleas were urged on behalf 
of the defendants in the appeal to this 
Court : (l) That the mortgage-bond was 

not executed by each of the adult mort¬ 
gagors in the presence of any two of the 
three attesting witnesses, and that the 
document, therefore, did not fulfil the re¬ 
quirements of S. 59 of Act 4, 1882. (2) 

That of the sum secured by the mortgage, 
Rs. 10,000 was not borrowed cither for 
payment of antecedent debts or for legal 
necessity, and thus the adult members of 
the family were not competent to charge 
the joint ancestral property for the said 
sum of Rs. 10,000. (3) That there was no 
reason for borrowing money at as high a 
rate of interest as twelve annas per cent, 
per mensem with six monthly rest. (Judg¬ 
ment then discussed evidence and holding 
that the bond was validly attested and 
that Jagdish Narain and others were not 
competent to mortgage the joint ancestral 
property to secure a loan of Rs. 6,342 from 
the bank proceeded.) It appears that 
about the year 1902 or 1903, Jagdish 
Narain started a business of taking con¬ 
tracts from the Public Works Department 
relating to buildings and also some plum¬ 
ber’s business. Suraj Narain states that 
the balance of Rs. 10,000 (after excluding 
the sum required for payment of Rs. 6,342 
to Bhagwati Prasad) was taken for the 
theka or contract business and was given 
to Jagdish Narain from time to time ac¬ 
cording as he required it. Jagdish’s ser¬ 
vant Ambika Prasad used to take the 
money ; and Suraj Narain used to operate 
on his bank accounts by issuing cheques 
in favour of Ambika Prasad. The learned 
Subordinate Judge does not find that 
there was any ancestral trading business 
carried on by the family. He concludes 
that the business carried on was “a fami¬ 
ly business,” and he bases his conclusion 
upon the hearsay statements of some of 
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the plaintiff bank’s witnesses, on the ad¬ 
mission of Suraj Narain that he has been 
carrying on the Public Works Depart¬ 
ment contract business after the death of 
Jagdish, and upon the fact that the de¬ 
fendants have not produced their account- 
books at the trial of the suit. In our 
opinion this finding cannot be upheld. 
The hearsay evidence relied on by the 
learned Subordinate Judge was clearly in¬ 
admissible and ought to have been ruled 
out. There is nothing to prevent a mem¬ 
ber of a joint family from carrying on 
business for himself ; and the admission 
of Suraj Narain does not prove that the 
business was carried on for or on behalf 
of the joint family of which he was a 
member. In fact, he denies that the busi¬ 
ness belonged to the joint family. No 
application was made by the plaintiff bank 
that the defendants be directed to produce 
the account-books relating to the business 
carried on by Jagdish and, after his death, 
by Suraj. We do not see how those ac¬ 
count books could have been material for 
the purpose of the suit. Assuming that 
the business was carried on by the joint 
family, it was started for the first time 
about the year 1902, and, therefore, it 
was not an ancestral trading business. It 
was a speculative venture floated by Jag¬ 
dish, within a few years of his death. 
Even on the assumption that it was a 
family business, we do not think that the 
case of the plaintiff bank is substantially 
advanced. 

Where there is ancestral property held 
in coparcenary by a Hindu family govern¬ 
ed by the Mitakshara, it is not competent 
to the father, the karta, or the adult mem¬ 
bers of the family to transfer the ances¬ 
tral property to raise money to start or 
carry on a new business with the object 
of pecuniary gain for the family. In the 
present case this money was not borrowed 
for the continuance of a well-established 
ancestral trading firm. A karta in a joint 
family is not to be allowed to involve the 
joint ancestral property in the risk of loss 
through business ventures. We, there¬ 
fore, hold that the sum of Rs. 10,000 bor¬ 
rowed from the plaintiff bank was not 
justified either on the ground of being 
required to satisfy an antecedent debt or 
to answer a joint family necessity. 

It was argued by the respondent that a 
portion of the hypothecated property, 
(viz., Mauza Manjhiari and the house 
situated in Mohalla Chowk Ganga Das in 
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the city of Allahabad) was non-ancestral 
property. It was said that originally 
the property belonged to the father of 
Jagdish Narain that he gifted the same to 
his wife Mt. Sheo Devi and the property 
devolved upon Jagdish Narain & Raghubir 
Narain through her ; so that this proper¬ 
ty was, consequently, the acquisition uf 
Jagdish and Raghubir, and was not the 
joint ancestral property of the appellants. 
The plaintiff bank alleges in para. 1 of 
the piaint that the property is owned 
by the defendants.” No issue was fram¬ 
ed in the trial Court as to whether any 
portion of the mortgaged property was 
non-ancestral. No evidence was adduced 
by the plaintiff to prove that the proper¬ 
ty was other than joint ancestral property 
of the defendants. The mortgage bond in 
the clearest terms recites that the pro¬ 
perties mortgaged belonged to all the ex¬ 
ecutants. Reliance was placed upon the 
statement of Suraj Narain that the pro¬ 
perty had descended through Sheo Devi ; 
but he stated that Sheo Devi had died 
some ten years before the date of his de¬ 
position, so that in any event the proper¬ 
ty had not vested in the family or any of 
its members by inheritance from Sheo 
Devi at the date when the mortgage was 
executed. No attempt was made in cross- 
examination to prove that Sheo Devi had 
surrendered or made a gift of her property 
to her sons or grandsons. There is, there¬ 
fore, nothing to suggest that any part of 
the property was non-ancestral. It is 
patent from the statement of Suraj Narain, 
coupled with the recitals contained in the 
mortgage bond, that Mt. Sheo Devi was 
never the owner of the property ; that 
there had never been an operative gift in 
her favour, and that the property had al¬ 
ways remained and been treated as the 
joint ancestral property of the family. 
The name of Mt. Sheo Devi was in all 
probability entered in the village papers 
(if it was entered at all) for the sake of 
her consolation. The plaintiff bank has, 
therefore, failed to prove that any portion 
of the mortgaged property was not the 
joint ancestral property of the family. 

There now remains the question of the 
rate of interest. Since the mortgage-bond 
was executed before the Usurious Loans 
Act came into operation, we would not 
have any jurisdiction to re-open the 
transaction under the provisions of that 
Act. Interest at the rate of twelve annas 
per cent, per mensem compoundable six-* 
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monthly does not appear to us to be un¬ 
reasonable or unconscionable. It appears^ 
that Jagdish Narain had borrowed from 
Mt. Dwarka Bibi at the rate of eleven 
annas per cent, per mensem with six- 
monthly rests. The amount secured by 
the mortgage was considerably smaller 
than the amount of the mortgage in suit 
We do not think that the appellants have 
made out any case to justify this Court in 
reducing the stipulated rate of interest. 

Although the plaintiff Bank did not ask 
for it, we thinK that it is well entitled to 
a simple money-decree for Rs. 10,000, the 
amount of unsecured debt. In view of the 
payments made from time to time, and 
the clear acknowledgment of liability in a 
large number of documents, of which Ex 
34, dated 29th August 1919, may be cited 
as an example, the claim for a money-de¬ 
cree is amply within limitation. We pass 
a simple money-decree for Rs. 10,000 
against Raghuhir Narain, Dip Narain and 
Suraj Narain personally and against the 
heirs of Jagdish Narain, limited in the 
case of these heirs to the extent of the 
personal assets of Jagdish Narain in their 
hands, other than the mortgaged property 
together with simple interest at twelve 
annas per cent, per mensem from the date 
of the bond up to the date of realization, 
subject to the further direction, which we 
proceed to give. 

The mortgage is valid to the extent of 
Rs. 18,000 with interest at twelve annas 
per cent, per mensem with six-monthly 
rests. The mortgagors have already paid 
to the plaintiff bauk Rs. 33,828-4-9. We 
direct that an account be taken of the 
sums due and the sums received up to the 
date in 1919 when Rs. 29,700 was receiv- 
de by the plaintiff Bank. If after adjust¬ 
ment of the debits and credits, any sum of 
money be found due to the plaintiff bank 
a decree for the said amount be passed 
under O. 34, R. 4, Civil P. C. If no amount 
be found due, the plaintiff’s claim against 
the appellants and the mortgaged property 
be dismissed. If after adjustment of the 
debits and credits, a surplus be found in 
favour of the mortgagors, the same should 
be applied towards the reductoin of the 
simple money-debt and the simple money- 
decree be passed only for the balance. 

We modify the decree of the Court be¬ 
low and allow the appeal to the extent in¬ 
dicated above. We do not allow the ap¬ 
pellant any costs of this Court or of the 
Court below. In view of the peculiar cir- 
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Raghunath Das v, Chingan (Sulaiman, J.) 


cumstances of the case we order that the 
. parties bear their costs throughout. 

We have asked Mr. Damodar Das at the 
time of delivering judgment in this case 
as to whether the figure Rs. 29,700 said 
to have been received by the plaintiff 
Bank in 19L9 is a correct figure or not. 
He says that the figure is correct. 

S L./r.K. Decree modified. 
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Sulaiman, J. 

Raghunath Das — Applicant. 

v. 

Ch ingan —Opposite Party. 

Civil Revn. No. 216 of 1928, Decided 
on 15th November 1928. 

(a) Provincial Small Cause Courts Act, 
Sch. 2, Art. 15 —Suit for refund of money 
under terms of a contract is within Art. 15. 

A suit for the refund of money under the 
terms of a contract is undoubtedly a suit for 

me 

the specific performance of the contract and is 
5iot cognizable bv a Court of Small Causes : 19 
31. L. J. 220, FoU. [P 02 C 2] 

(b) Provincial Small Cause Courts Act, 
Sch. 2, Art. 15 —Suit for refund against a 
person refusing to perform his part of con¬ 
tract is not barred—Contract Act S. 39. 

The defendant agreed to sell to plaintiff pro¬ 
perty, for a certain sum which ho had received 
from plaintiff, after buying the property at an 
auction sale. The defendant bought it but by 
collusion with a third person put it out of his 
power to perform his part of the contract. The 
plaintiff sued for the refund of his money. 

Held : that a suit lay for cancellation of the 
contract under S. 39, Contract Act, and then 
was triable by Small Cause Court for the re¬ 
fund of the amount : A. I. R. 1924 Mad. 903, 
Ref. [P G2 C 2] 

K. D. MaJaviya —for Applicant. 

Nirmal Chandra Sen —for Opposite 
Party. 

Judgment. —This is a civil revision 
under the Small Cause Court Act. The 
ease has not been tried satisfactorily. In 
para. 5 of the written statement there 
was a denial of the jurisdiction of the 
Court to hear the case. No issue has been 
framed on this point nor has the question 
been at all considered. The plaintiff’s 
case as set forth in the plaint was that 
on 4th June 1926, some property had been 
put up for auction and there were a num¬ 
ber of bidders including the plaintiff and 
the defendant. The plaintiff paid Rs. 110 
to the defendant on the understanding 
that after the sale was finished in his 
favour and the sale confirmed he would 
'‘sell” the property to the plaintiff. Later 
when the plaintiff demanded the property, 
the defendant put up a third person and 
got him to institute a suit against him¬ 


self which was not defended and was 
decreed ex parte. The defendant had 
suffered no loss because he realized the 
decretal amount. The plaintiff alleged 
that in spite of payment the defendant 
refused to repay the amount. The date 
of the cause of action was fixed as the 
4th June 1926, when the auction sale took 
place and the amount was paid. The 
defendant in his written statement be¬ 
side denying the jurisdiction of the Court 
and any cause of action against l^imself, 
pleaded that he was a mere benamidar for 
the plaintiff and had been paid Rs. 110 
in order to make a bid in his own name. 
Ho denied any collusion with the stranger 
to get the decree in respect of the property 
against him. 

It seems to me that the plaintiff should 
have at the very outset been called upon 
to state whether it was a part of his case 
that at the time when Rs. 1L0 were paid 
it was agreed that if it turned out that 
the judgment-debtor was not the owner 
of the property the amount would be 
refunded, that is to say that there was an 
express agreement as to warranty of titlo 
by the present defendant. If his case is 
that there was such an agreement for 
refund then the present claim would be 
one for the specific performance of that 
contract and would not be cognizable by 
a Court of Small Causes. A suit for 
refund of money under a contract is un¬ 
doubtedly one for specific performance of 
it: Veerasalingam v. Sathapalli Sathiaru 
(l). If, however,'the plaintiff does not 
allege that it was the understanding that 
the amount would be repayable in case 
the title was subsequently found to bo 
defective then he can only succeed in a 
Court of Small Causes by showing that 
the defendant had refused to perform his 
part of the contract and that the plaintiff 
has accordingly cancelled it. On such, 
refusal by the defendant, the plaintiff can 1 
under S. 39, Contract Act cancel the con¬ 
tract and then sue for the recovery of the 
amount which had been paid by him, 
Sundara Thevan v. Ananthan Kaladi (2). 

In the plaint there is no allegation that 
the defendant has definitely refused to 
execute a sale-deed of the property in 
favour of the plaintiff. The refusal alleged 
is the refusal to pay the money and the 
date of the cause of action is not the date 

(1) [1900] 19 M. L. J. 220=1 I. C. 552=5 
M. L. T. 296. 

(2) A. I. R. 1924 Mad. 903. 
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of such refusal but the date of payment. 
The plaintiff did, however, allege that the 
defendant got a collusive suit instituted 
against himself and decreed ex parte, and 
in this way put the property out of his 
control. If such a collusive device were 
proved, the defendant’s conduct would, in 
my opinion, amount to a refusal to per¬ 
form his part of the contract, in which 
'case the plaintiff can sue in the Court of 
Small Causes for the refund of his money. 

The Court below, however, has not con¬ 
sidered these aspects of the case. Its 
decree without deciding the question of 
jurisdiction or the plaintiff’s right to 
recover the amount, cannot be maintained. 
I. set aside the decree of the Court below, 
send the case back to that Court with 
direction to restore it to its original num¬ 
ber on the file and dispose of it according 
to law. The costs of both the Courts will 
abide the event. 

M.N./R.K. Case sent back. 
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Mukerji, J. 

Ganya Din and anothe? —Appellants. 

v. 

Piyarc —Defendant—Respondent. 

Second Appeal No. 1L78 of 1926, Deci¬ 
ded on 19th November 1928. 

Transfer of Property Act, S. 6 (e)—Right 
to mesne profits is not “ mere right to sue.” 

A right to claim mesne profits is not a “mere 
right to sue ” within the meaning of S. 6 (e): 
as Mad. 303, Diss. from: A.I. It. 1921 Mad. 5G, 
<”• [P 63 G 1. 2] 

Baleshwari Parsad —for Appellants. 

Judgment. —This appeal must be al¬ 
lowed. The plaintiffs are the appellants 
before this Court. They purchased cer¬ 
tain zamindari rights and also mesne pro¬ 
tits admittedly payable by defendant 1, 
to the plaintiffs’ vendors. The suit out 
oi which this appeal has arisen was 
brought for recovery of possession and 
mesne profits. Thfe suit succeeded in the 
Court of first instance. On appeal the 
learned District Judge dismissed the suit, 
so far as it claimed mesne profits, on the 
ground that transfer of mesne profits was 
a transfer of a “ mere rights to sue ” and 
vois therefore invalid in law, having re- 
U*rd to the provisions of S. 6, T. P. Act. 

'v itli all respects to the learned Judges 
who deculed the case of K. Seetamma v. 
/ • V enkatramanayya (l), I am unable to 
hold that a right to claim mesne profits 
j ^.^mere__righ,t__to_sue ” within the 

(D [1913] 38 Mad. 308=25 M. L. J. 410=21 
1. G. 387=(1913) M. W. N. 918. 
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meaning of S. 6, T. P. Act. I may point 
out that in the Madras High Court it¬ 
self the soundness of this decision has 
been doubted in Venkatarama v. Llama - 
sami (2). 

Mesne profits has been defined in the 
Civil Procedure Code as: 

“ those profits which the person in wrongful 
possession of such property actually received 
or might with ordinary diligenc > have receiv¬ 
ed therefrom, together with interest on such 
profits.” 

A person who is entitled to a property 
in the possession of a trespasser is en¬ 
titled not only to the property but to the 
profits of which he has been improperly 
deprived. The profits rightfully belong 
to the owner of the land and it is not ac¬ 
curate to say that the profits are pay¬ 
able merely by way of damages. 

I allow the appeal, set aside the decree 
of the Court below and restore the decree 
of the Court of first instance. The appel¬ 
lants will have their costs in this Court 
and in the Court below. 

W.S . /r K. _ __ Appeal allowed. 

( 2 ) A. I. R. VJ'Al Mad. 56=44 Mad. 539. 
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Niamatullah, J. 

Gopi Iiam —Defendant—Appellant. 

v. 

Durjan and others— Plaintiff and Defen¬ 
dants—Respondents. 

Second Appeal No. 1485 of 1926, Deci¬ 
ded on 8th November 1928. 

(a) Transfer of Property Act, S. 119—De¬ 
fect in title of one party (e. g., Hindu mana¬ 
ger)—Exchange is not inoperative—Hindu 
Law. 

An exchange of property cannot bo inopera¬ 
tive only because of a defect in tho titlo of a 
party to it. 

A manager of joint Hindu family exchanged 
family property, and the transaction was not 
challenged by other members. 

Held : that the exchange was valid. 

[P 64 G 1, 2] 

(b) Specific Relief Act, S. 8—Exchange 
complete—Suit is one for recovery of posses¬ 
sion—Transfer of Property Act, S. 118. 

On the completion of tho transaction of ex¬ 
change, right to property becomes vested in 
the parties, and the party should then silo for 
recovery of possession, and not for specific 
performance of the contract of exchange. 
Wolver Hampton and Walsall Railway Co. v. L & 
M. W. Ry. Co. (1873) 16 Eq. 433, Foil. [P 64 0 2] 

(c) Transfer of Property Act, S. 118—Two 
separate deeds are not necessary. 

There is nothing in law which makes it- 
imperative for parties entering into a transao 
tion of exchange to execute two separate deeds* 

[P 64 G 2] 

A. Aziz —for Appellant. 

Banna Lai —for Respondents 
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Judgment. Plaintiff - respondent 
brought the suit out of which this appeal 
has arisen for recovery of possession of 
the land in dispute on the allegation that 
by a deed of exchange, dated 7th January 
1924, defendant 1 transferred it to him in 
lieu of certain other property and a sum 
of Rs. 25, and that defendant 1 is wrong¬ 
fully withholding possession of the same. 
The claim was resisted by the defendant 
1 on the ground that the title of the 
plaintiff in the property given by him in 
exchange was defective in so far as defen¬ 
dants 2 and 3 are minor members of a 
joint Hindu family with the plaintiff and 
have an interest in the property assigned 
by the plaintiff, that the suit in its nature 
is one for specific performance of contract 
and the specific relief claimed by the 
plaintiff should be refused under the 
circumstances of the case, and that in the 
absence of two formal deeds of transfer, 
one executed by the plaintiff and the 
other by defendant 1, title to the property 
to which the transaction of exchange re¬ 
lates, did not pass. Some of these pleas 
prevailed with the Court of first instance 
where the plaintiff’s suit was dismissed 
except as regards the sum of Rs. 25 paid 
by him to the defendant which was or¬ 
dered to be refunded. On appeal by the 
plaintiff the lower appellate Court has 
decreed the suit. Defendant 1 has pre¬ 
ferred this second appeal. 

The learned counsel for defendant 1 has 
reiterated his complaint viz., that the 
title of plaintiff is defective as he cannot 
be considered to be the sole owner of the 
property transferred by him to defendant 
1. It is not necessary to decide the ques¬ 
tion whether the plaintiff had authority 
to transfer the property to defendant 1 
either because he is the sole owner, or 
because the transaction was advantageous 
to the family, assuming in the latter case, 
that the property belonged not to the 
plaintiff exclusively but to the joint fami¬ 
ly of which he is a member. Defendants 
2 and 3, the other members of the family 
are parties to the case, and the transac¬ 
tion of exchange or the plaintiff’s right 
to transfer the property in which they 
are said to be interested, has not been 
challenged by them. I think the lower 
appellate Court has taken a correct view 
of the matter in holding that if defen¬ 
dant 1 is hereafter deprived of the proper¬ 
ty which has been given to him in ex¬ 
change by the plaintiff, he will then be 


entitled, under S. 119, T. P. Act, to 
compensation or to the return of the pro¬ 
perty in dispute transferred by him to the 
plaintiff. 

As regards the argument that the pre¬ 
sent suit is in the nature of a suit for 
specific performance, I think it is unte¬ 
nable. The suit is for recovery of posses¬ 
sion of a property, right to which became 
vested in the plaintiff on the completion 
of the transaction of exchange. As was 
observed in Wolverhampton and Wallsall 
By. Co ., v, L. & N. W. By. Co. (1). 

“ There is a class of suits in this Court 
known as suits for specific p 2 rformance of exe¬ 
cutory agre2m3nts, which agreements are not 
intended between the parties to be the final 
instruments regulating their mutual relations 
under their contracts. We call those execu¬ 
tory contracts as distinct from executed con¬ 
tracts: and we call those contracts ‘executed/ 
in which that has been already done which 
will finally determine and settle the relative 
positions of the parties, so that nothing else re¬ 
mains to bo done for that particular purpose. 
The common expression, ‘specific performance" 
as applied to suits known by that name, pre¬ 
supposes an executory as distinct from an ex¬ 
ecuted agreem3nt, something remaining to be 
done, such as the execution of a deed or conve¬ 
yance, in order to put the parties in the posi¬ 
tion relative to each other in which by the 
preliminary agreement they are intended to, 
be placed.” 

The deed of exchange sued on by the 
plaintiff is clearly an executed contract 
and not a merely executory one for which 
a suit for specific performance might have 
been necessary. This plea must, there¬ 
fore fail. 

Lastly it has been contended that there 
should have been mutual deeds of transfer 
executed by plaintiff and defendant 1 to 
effect the enchange. There is nothing in 
law which makes it imperative for parties; 
entering into a transaction of exchange to 
execute two separate deeds. The deed of 
exchange in question is not said to be on 
insufficient stamp or wanting in apt 
words by which title can be conveyed 
from one to the other. It is duly regis¬ 
tered. There is no reason why it should 
not operate as a deed of exchange. This 
ground of appeal must also fail. 

No other ground was urged in the argu¬ 
ments on behalf of the appellant and in 
view of what has been stated above this 
appeal must fail and is dismissed with 
costs. 

W.S./r.k. Appeal dismissed. 


(1) [1873] 16 Eq. 433 = 43 L. J. Ch. 131. 
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Sen and Weir, JJ. 

Ram Narain and another —Defendants 
—Appellants. 

v. 

Ram Das and others — Plaintiffs and 
Defendants—Respondents. 

First Appeal No. 341 of 1925, Decided 
on 19th July 1928, from decree of Sub- 
Judge, Benares, D/- 16th August 1924. 

Civil P. C., S. 97—Preliminary decree not 
appealed against—Court cannot go behind it 
while passing final decree. 

A Court cannot at the time of passing the 
final decree go behind its own preliminary de¬ 
cree where it has become final by not 'being 
appealed against : (1884j .4. W. X. 215, Foil. 

[P 6G C 1] 

B. E. O'Conor and Muhhtar Ahmad — 
for Appellants. 

K. N. Katju , Harnanclan Prasad , U. 
P. Upadhiya and Shiva Prasad Sinlia — 
for Respondents. 

Judgment.—This is an appeal by two 
of the defendants, Ram Narain and his 
son Lachhmi Narain from a final decree 
dated 16th August 1924, in a suit for par¬ 
tition of the joint family property. The 
property consisted of moveables, house 
property and zemindari shares. The 
three plaintiffs are the two sons and one 
grandson of Rameshwar Sahu and the 
principal defendants were Ram Narain, 
defendant 1, who is the appellant before 
us, and, Deo Narain, an insane brother of 
Ram Narain. The share of the plaintiffs 
in the joint family property was one-half 
and the share of the defendants 1, 2 and 3 
was the remaining half. The suit was 
resisted upon various grounds but ulti¬ 
mately a preliminary decree for partition 
was passed by the learned Subordinate 
Judge of Benares on 23rd April 1924. The 
operative part of the decree, material for 
tue purpose of the present appeal may be 
reproduced here : 

tlVa °/ de 1 red and decreed that the account 
, HW def i ml v ats , ,s correcfc > that the plaintiffs’ 
ST b ° dlSallowed ’ thafc the amin do par- 

lllZ ^WM m ° Vable pr °P erfc y specified in the 
1 tni he a !, mn do Petition the property 
into two part, and make a report by 14th May 

plainMH W P0l ', ti0n Caube given to the 
pronertv i * ^ the amin do Partition the 
eifLrrLn* f^ Ch a way as there maybe no 
m. i n ** le actual price of any property.” 

ihe defendant Deo Narain is a lunatic 
and was represented in the action through 
his wife Mt. Makhna. The plaintiffs orb 
ginally appointed Ram Narain as guard¬ 
ian ad litem of the lunatic ; but Ram 
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Narain refused to act, and, therefore, on 
the application of the plaintiffs, the Court 
appointed Mt. Makhna as the guardian ad 
litem. 

It is significant that in the two written 
statements filed by Deo Narain and Ram 
Narain neither of them wanted to have 
his share in the joint family property as¬ 
certained and partitioned. The result of 
it was that a preliminary decree was 
passed in favour of the plaintiffs alone for 
a partition of their moiety share in the 
joint family property. 

A commissioner was appointed to make 
the partition of the various items of pro¬ 
perty, involved in the suit and during the 
pendency of the proceedings an applica¬ 
tion was presented on behalf of Deo Nara¬ 
in through his wife Mt. Makhna that it 
was to the interest of the lunatic to have 
his share in the joint family property as¬ 
certained and partitioned from the shares 
of the plaintiffs on the one hand and that 
of Ram Narain on the other. This appli¬ 
cation was opposed by the plaintiffs and 
Ram Narain ; but the learned Subordi¬ 
nate Judge allowed the application, upon 
the ground that it was to the interest of 
the lunatic that liis share should he sepa¬ 
rated from the share of Ram Narain, the 
co-defendant, otherwise there was every 
prospect of the property of Deo Narain 
being utilized by Ram Narain for his per¬ 
sonal use to the prejudice and detriment 
of the lunatic. Mr. Nizam-ud-Din Haidar, 
the commissioner appears to have devoted 
considerable time in assessing the value 
of the immovable property, belonging to 
the joint family. He held that the value 
of this property was Rs. 1,21,350-7-0. He 
allowed property of half of this value to 
the plaintiffs and of a .quarter value to 
each of the defendants Ram Narain and 
Deo Narain. 

An appeal was preferred by the plaint¬ 
iffs to this Court, which was numbered 
and registered as First Appeal No. 61 of 
1924. This appeal was dismissed by a 
Bench of this Court on 31st January 
1927, for default of prosecution. Ram 
Narain and his son Lachhmi Narain have 
preferred the present appeal and their 
contention is that the trial Court having 
in its preliminary decree directed the 

°f the moiety share of the plain¬ 
tiffs alone and not having ordered that 
the shares of the defendants should be 
separate! inter se, the learned Judge of 
the Court below was not justified in the 
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course of the preparation of the final de¬ 
cree in directing that the share of Deo 
Narain should be separated from that of 
Ram Narain. 

We have already observed that Deo 
Narain in his written statement did not 
claim that his quarter share in the joint 
family property should he separated. 
From a reference to the preliminary de¬ 
cree, dated 23rd April 1924, we find that 
the share of Deo Narain in the joint 
family property was not ascertained nor 
was there an order that his share should 
be determined and separated. Deo Narain 
did not appeal from the preliminary de¬ 
cree to this Court and a finality mow at¬ 
taches to the decree which was passed by 
the learned Subordinate Judge on 23rd 
April 1924. The Subordinate Judge had 
not the jurisdiction or the legal compe¬ 
tency to go behind the preliminary de¬ 
cree, dated 23rd April 1924, and directing 
the partition of the share of Deo Narain 
from that of Ram Narain. For a parallel 
case we would refer to Balkishun Das v. 
Sita Bam (l), Under the circumstances, 
we are of opinion that the contention of 
the appellant ought to succeed and the 
decree of the Court below directing the 
partition of the share of Deo Narain 
should he set aside. 

Matters have been complicated by the 
death of Deo Narain during the pendency 
of this appeal. If Deo Narain, at the 
time of his death, was a separated Hindu, 
a title to a quarter share of the entire 
property devolves upou his widow Mt. 

Makhna. 

The fact of our varying the decree of 
the Court below will not in any way pre¬ 
judice the right of Mt. Makhna to insti¬ 
tute a suit for partition of the share of 
Deo Narain from that of Ram Narain in 
the family property. It has been argued 
by the learned counsel for Deo Narain 
that we ought to determine the question 
in this appeal as to whether Deo Narain 
was at the time of his death a separated 
Hindu. We do not think that the deci¬ 
sion of this issue is necessary for the pur¬ 
pose of the determination of the appeal 
now before us. The learned Subordinate 
Judge has found and we accept the find¬ 
ing that Mt. Makhna was justified in 
making an application before the learned 
Subordinate Judge for the separation of 
the share of Deo Narain because that was 
calculated to safeguard the interests of 

(1) [1834] A.W.N. 21 T. 
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Deo Narain as against Ram Narain. Our 
attention has been drawn to the follow¬ 
ing passage in the judgment of the learned 
Subordinate Judge, dated 16th August 
1.924 : 

“All the circumstances convince me that Deo 
Narain’s share should be separated. The plain¬ 
tiff raised several false pleas in the suit. He 
stated that the household properties, cash, 
jewellery and outstanding debts were separated 
about three years ago. We have seen above the 
value of these amounted to Rs.one lac and more. 
The plaintiff’s plea was found false and the 
Court ordered to bring these into partition. By 
such false pleas the plaintiff wanted to be¬ 
come owner of the same dishonestly. The in¬ 
sane defendant will lose his properties if they 
are not divided off and given to his guardian 
and wife Mt. Makhna.” 

Wo are of opinion that there was con¬ 
siderable justification on the part .of Mt. 
Makhna in applying to the Court below 
for the partition of the share of Deo 
Narain with a view to safeguard his in¬ 
terests. 

But, as we have already held that after 
the passing of the preliminary decree, the 
Court below was not competent to enter¬ 
tain the application on behalf of Deo 
Narain to separate his share and the said 
share could not be separated, we leave 
Ram Narain and Mt. Makhna to have 
their rights adjusted by means of a sepa¬ 
rate suit if they so choose. In the mean¬ 
time, we are of opinion, that the portion 
of the property, which has not been al¬ 
lotted to the plaintiffs should be con¬ 
sidered for the purpose of the present suit 
to be the property held in common. What 
the legal effect of the application of Mt. 
Makhna upon the status of the family 
property or the constitution of the family 
qua Ram Narain and Deo Narain is, has 
got to be determined in a subsequent suit 
if the parties are not agreed as to it or if 
one or the other party choose to institute 
a suit. The parties are agreed that the 
property allotted to the plaintiffs is equal 
in value to the property allotted to the 
two sets of defendants, namely, Ram 
Narain and Deo Narain. An exception 
was taken by Mr. O’Conor as to the 
equality of the division on the ground 
that the amenities attending some of the 
houses, allotted to the plaintiffs and Deo 
Narain, were greater than those which 
were allotted to the share of the present 
appellants ; but he is agreed that if the 
properties allotted to Deo Narain and 
Ram Narain be pieced together in that 
case Ram Narain should have no griev¬ 
ance. 
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The result is that we allow the appeal, 
modify the decree of the Court below and 
direct that the shares of Ram Narain, 
Lachhmi Narain and Mt. Makhna, as the 
representative of Deo Narain be held in 
common. In view of the peculiar circum¬ 
stances of the case we direct the parties 
to bear their own costs. 

M.N./r.K. Decree modified. 
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Niamatullah, J. 

Bhullan and others —Defendants—Ap¬ 
pellants. 

V. 

Dasrath Pandey and others —Plaintiffs 
—Respondents. 

Second Appeal No. 1261 of 1926, Deci¬ 
ded on 7th November 1928, from decree 
of Dist. Judge, Benares, D/- 7th April 
1926. 

* (a) Civil P. C., O. 23, R. 1 (3)-Suit for 

ejectment of year to year tenant withdrawn 
in 1918 without permission—Suit for eject¬ 
ment from 1924 is not barred. 

The subject-matter of a suit for ejectment of 
a year to year tenant with effect from a cer¬ 
tain year is not the same as his ejectment with 
effect from a subsequent year. O. 23, R, 1 (3), 
can only bar a second suit for ejectment insti¬ 
tuted after the withdrawal of the first without 
necessary permission of the Court if the object 
of both suits is to eject the tenant with effect 
from the same year. [P G7 C 2, P 08 0 1] 

A suit for ejectment was withdrawn in 1918 
without tho permission of the Court. Another 
suit was instituted seeking ejectment with 
effect from 1924. 

Held : that tho suit was not barred: A. I. R. 
1920 All. 34, Foil. [P 08 C 1] 

(b) Agra Tenancy Act (2 of 1901), S. 177 
-—Question of proprietary title a matter in 
issue when appeal filed—Subsequent aban¬ 
donment of the plea by respondent render¬ 
ing decision on it unnecessary — District 
Judge's jurisdiction to hear appeal is not 
barred Practice—Subsequent events. 

If a controversy relating to> proprietary right 
oxists at the time whon the appeal is filed, 
subsequent abandonment of tho plea by the 
respondent before the District Judge, which 
makes it unnecessary for the question of pro¬ 
prietary right being decided, does not deprive 
tho District Judge of jurisdiction to hear the 
appeal. [p G8 c 1 ] 

Cradadhar Prasad —for Appellants. 
Plarnandan Prasad —for Respondents. 

Judgment.—This second appeal arises 
out of a suit brought by the plaintiffs- 
respondents for ejectment of defendants 
from certain lands alleged to be part of 


village Darweshpur which admittedly be¬ 
longs to the plaintiffs-respondents. The 
defendants-appellants are fixed rate ten¬ 
ants in an adjoining village named Sul- 
tanpur which belongs to certain other 
persons not interested in this litigation. 
The defendants claim the lands in dispute 
as part of their fixed rate tenancy denying 
the plaintiffs’ proprietary rights with 
respect to them on the ground that they 
lay within the boundary of village Sul- 
tanpur with which the plaintiffs-respon¬ 
dents have no concern. The Court of first 
instance found in favour of the plaintiffs 
on the merits of the case, but dismissed 
it on a technical ground, namely, that tho 
suit is barred by the provisions of O. 23, 
R. 1 (3) inasmuch as a previous suit of a 
similar character had been withdrawn in 
1918 by the plaintiffs-respondents with¬ 
out obtaining the leave of the Court to 
bring a fresh suit. It should be noted 
that the present suit was for ejectment of 
the defendants with effect from 1st July 
1924. On appeal by the plaintiffs the 
learned District Judge held that the suit 
was not barred by O. 23, R. 1 (3), Civil 
P. C. and decreed the suit directing the 
ejectment of the defendants who have pre¬ 
ferred this second appeal. 

Two questions have been argued by the 
learned counsel for the defendants-appel¬ 
lants in support of the appeal. Firstly, 
it is maintained, that 0. 23, R. 1 (3), 
Civil P. C. bars the suit as held by the 
Court of first instance. I am of opinion 
that this contention is untenable. O. 23 
R. 1 (3), Civil P. C., provides: 

“Whera the plaintiff withdraws from a suit 
, . . . . without the permission referred to in 

sub-R. (2).ho shall bo precluded 

from instituting any fresh suit in respect of 
such subject-matter.” 

It seems to me that the subject-matter 
of a suit for ejectment of a year to year 
tenant, with effect from a certain year is 
not the same as *his ejectment with ef¬ 
fect from a subsequent year. The right) 
of the landlord in such a case is a recur¬ 
ring right and so long as the tenancy sub¬ 
sists he can always maintain an action 
for ejectment. To hold that, because the 
landlord once abandoned his attempt to 
eject his tenant by withdrawing his suit 
without obtaining permission to institute 
another • suit, a subsequent suit is barred, 
is tantamount to holding that a year to 
year tenant became a perpetual lessee in 
consequence of such withdrawal. O. 23, 
R. 1 (3) can only bar a second suit for 
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ejectment instituted after the withdrawal 
of the first without the necessary permis¬ 
sion of the Court if the object of both 
suits is to eject the defendant with effect 
from the same year. The learned Dis¬ 
trict Judge has referred to a case of this 
Court, namely, Mt. Kumari v. Adit 
Misir (l), which supports the view taken 
by me in agreement with the learned Dis¬ 
trict Judge. It is next contended that the 
learned District Judge had no jurisdiction 
to hear the appeal preferred by the plain¬ 
tiffs, as the question of proprietary 44 right 
arising in the case had been abandoned by 
the respondents previous to the hearing of 
the appeal on the merits. This argument- 
lias no force. S. 177, Ten. Act 2 of 1901, 
provides that 

“an appeal shall lie to the District Judge from 
the decree of an Assistant Collector of the first 

class in any of -the -suits.in which a 

question of proprietary title has been in issue 
in the first instance and is a matter in issue 
in appeal.” 

The forum of appeal is determined by 
the nature of the questions which arise 
before the Court of first instance and 
which are raised in the memorandum of 
appeal. If a controversy relating to pro¬ 
prietary right exists at the time when 
the appeal was filed, subsequent abandon¬ 
ment of a plea by the respondent before 
the District Judge, which ’makes it un¬ 
necessary for the question of proprietary 
right being decided does not deprive the 
District Judge of jurisdiction to hear the 
appeal. It cannot be disputed that the 
appeal did originally lie to the District 
Judge. The appellant who was the res¬ 
pondent before him could not divest 
him of that jurisdiction by withdrawing 
his objection as regards the plaintiff’s 
proprietary right in the land in dispute 
so as to make the commissioner’s Court 
the proper forum of appeal from that 
stage. For these reasons I hold that the 
learned District Judge had jurisdiction to 
hear the appeal which had been rightly 
preferred to him, 

In view of my findings on the two 
questions raised in appeal it must fail 
and is dismissed with costs. 

W.S./r K. Appeal dismissed. 


A. I R. 1929 Allahabad 68 

Banerji and Bennet, JJ. 

Emperor —Appellant. 

v. 

Abdul Ghafur —Accused—Respondent. 

Criminal Appeal No. 544 of 1924, Deci¬ 
ded on 10th July 1928, from order of 1st- 
Addl. Sess. Judge, Sahara npur, D/- 14th 
April 1924. 

(a) Arms Act, Ss. 19 (f) and 29—Where 
unlicensed possession is clear, previous sanc¬ 
tion is unnecessary. 

Where the accused is clearly in possession 
of arms and ammunition without a license, no 
sanction is necessary for starting prosecution 
under S. 19 (f): A. I. R. 192G All. 143, Foil. 

[P G9, C 1J 

(b) Arms Act, S. 30—In U. P. Officer in 
charge of Police Station is empowered to 
conduct search—Officer taking action must 
be presumed to be empowered. 

In the United Provinces, an officer in charge 
of a* Police Station is empowered to conduct a 
search. An officer who takes action under 
a particular section must be deemed to have 
full powers until the contrary is proved. 

[P 69, C 1] 

(c) Arms Act, S. 29—When unlicensed 
possession is clear accused cannot question 
legality of search. 

Whether the search was legal or illegal, 
arms having been found in the possession of 
the accused, no question of the legality of the 
search or otherwise can be raised by him : 
A. I. R. 1925 All. 434, Rel. on. [P 69, C 2] 

U. S. Bajpai —for the Crown. 

S. N. M ulcerji —for Respondent. 

Judgment. —This is an appeal by the 
Local Government against an order of the 
Additional Sessions Judge of Saharanpur 
acquitting Abdul Ghafur of an offence 
punishable under S. 19 (f) of the Arms 
Act 11 of 1878. 

The accused was a tailor working at 
Rurki. One Mohan Lai, a supply agent, 
informed the Cantonment Magistrate of 
Rurki on the 9th January 1924 that the 
accused had a gun and revolver without 
license. The Cantonment Magistrate sent 
the information to the Deputy Superin¬ 
tendent of Police who ordered the local 
police to take up the matter. The second 
officer of the Rurki police station, Sub- 
Inspector Chittar Mai recovered a revol¬ 
ver with 16 cartridges from the posses¬ 
sion of the accused and rifle, which the 
accused admits belongs to him, .from the 
Military Stores -at Rurki. The accused 
denied the charge and said that the revol¬ 
ver and rifle were not recovered from him 
and that the case was got up against him 
by Mohan Lai. The Magistrate who tried 
the case and the learned Sessions Judge 


(1) A. I. R. 1926 All.*34. 
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found that the accused was in possession 
of the arms and ammunition without a 
license, but the learned Judge acquitted 
the accused on the ground that under S. 
29 of the Arms Act no sanction had been 
obtained from the District Magistrate 
previous to the prosecution and that the 
Magistrate had failed to record the 
grounds of his belief when ordering the 
investigation as repuired by S. 25 of the 
Arms Act. The third illegality which the 
learned Judge held to have been commit¬ 
ted was that there was nothing on the 
record to show that the Sub-Inspector 
who conducted the search was legally em¬ 
powered to do so under the provisions of 
the Arms Act. We have come to the con¬ 
clusion that there is no force in any of 
the points taken by the learned Sessions 
Judge. In the first place, we are of opi¬ 
nion that no sanction was necessary for 
starting the prosecution in this case. 
Our grounds for coming to this conclusion 
are the same as those,of Daniels, J., in the 
case of Amir Ahmad v. Emperor (i). 

Even if sanction was necessary we are 
of opinion that sanction was duly obtained 
in this case and the fact that the witnes¬ 
ses were resummoned and the trial com¬ 
menced de novo complied with the provi¬ 
sions of the law. The learned Judge is 
in error in thinking that because the case 
had once already been before the Court it 
was a continuity of the same proceedings. 

Under S. 30 of the Arms Act a search 
is to be .made in the presence of some 
officer specially appointed by name or in 
viitue of his office by the Local Govern¬ 
ment in this behalf, and in the United 
Provinces an officer in charge of a police 
station is empowered to conduct a search. 
Ave are of opinion that it was for the de¬ 
fence to make out that Sub-Inspector 
Chhitar Mai who was the second officer 
and had conducted the search was not in 
charge of the police station at the date of 
io search and not for the prosecution to 
prove that fact. We must presume that 
an officer who takes action under a parti¬ 
cular section must be deemed to have full 
powers until the contrary is proved. Even 
. the Sub-Inspector Chhitar Mai was not 
m charge of the police station we think 
that in view of the provisions of S. 56, 
riminal P. C. he could have been autho¬ 
rized by the officer in charge of the police 
station to lawfully conduct the search. 
W e are therefore of opinion that not only 

(1) A. I. R. 192G AUT 143. 


the letter of the law but the spirit of the 
law have been fully obeyed in this case. 
Whether the search was legal or illegal, 
we are of opinion that arms having been 
founded in the possession of the accused,! 
no question of the legality of the search 
or otherwise can be raised by him: See 
Emperor v. Kutroo (2). 

We, therefore, set aside the acquittal of 
Abdul Ghafur and convict him under S. 
19 (f) of the Arms Act. We cannot ac¬ 
cept the statement of Mohan Lai that 
Abdul Ghafur had these arms and was 
threatening people to shoot at them. The 
evidence is that he used the gun for the 
purpose of sport. Under these circum¬ 
stances we think the ends of justice will 
be met by inflicting a light sentence. He 
is 25 years of age and has already been in 
jail under a warrant of this Court for 
about a month. Under the circumstances 
we sentence him to one month’s rigorous 
imprisonment. It is unnecessary to in¬ 
flict a sentence of fine. We maintain the 
order of the learned Judge about the 
confiscation of the rifle, revolver and car¬ 
tridges. 

S.l.'r.k. Acquittal set aside. 

(2) A. irR7l925 All. 434 = 47 All. 575~ 
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Dalal and Kendall, JJ. 

Emperoi —Appellant. 

v. 

Angad —Accused—Respondent. 

Criminal Appeal No. 663 of.1928, Deci¬ 
ded on 3rd October 1928, from order of 
Sess. Judge, Aligarh, D/- 9th May 1928. 

Arms Act, S. 19 (f)—In Aligarh District, 
for prosecution under S. 19 (f), District 
Magistrate’s sanction is not necessary. 

According fco S. 29, sanction of tho District 
Magistrate was necessary to prosecute a person 
under S. 19 (f) for possessing arms without a 
license in the District of Aligarh, only for 
three months after loth March 1878 and not 
subsequently. A. I. R. 1920 All. 143 and 
A. I. R. 1929 All. 68, Rel, on. [P 69, C 2, P 70,G 1] 

U. S. Bajpai —for the Crown. 

L. M. Banerji —for Respondent. 

Judgment.—The point raised in this 
appeal is concluded by authority. The 
learned Judge was of opinion that sanc¬ 
tion of the District Magistrate was neces¬ 
sary to the prosecution of a person under 
S. 19 (f) of the Arms Act (11 of 1878) for 
possessing arms without a license in the 
District of Aligarh. % His attention was 
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not called, it appears to the judgment of 
Daniels, J., in Amir Ahmad v. Emperor 

(1) which was subsequently followed by a 
Bench of two Judges in this Court in 
Emperor v. Abdul Ghafur (2). The 
learned Judge has missed the point that 
the District of Aligarh was a locality to 
which S. 32, Cl. (2), Act 31 of 1860, 
applied on the date in 1878 on which the 
Arms Act came into operation. Clause 

(2) , S. 32, Act 31 of 1860 enacts as fol¬ 
lows : 

“ In every such province, district or place 
in which *an order for a general search for 
arms has been issued and is still in operation 
under Act 28 of 1857, it shall not be lawful for 
any person to have in his possession any per¬ 
cussion caps sulphur etc, without a license.” 

In the District of Aligarh, therefore, in 
accordance with the terms of S. 29 of the 
iArms Act, sanction of the District 
Magistrate was necessary only for 
ithree months after 15th March 1878, 
and not subsequently. It may be repeat¬ 
ed here that the Government Gazette 
of the North-Western Provinces for 
the year 1858 contains a notification 
issued by the Governor-General No. 
5336, dated the 21st December 1858 exten¬ 
ding the provisions of Ss. 1, 2 and 5 of Act 
28 of 1857 to the whole of the North- 
Western Provinces and at the same time 
authorizing a general search and seizure 
of arms in those parts of the Provinces 
which lie to the North of the rivers Jarana 
and Ganges. As pointed out by Daniels, 
J- this notification has not been repealed 
and reference to it has been repeated in 
para. 92 of the Arms rules and orders 
issued under the authority of the United 
Provinces Government in 1924. 

On the merits the conviction must b© 
upheld. We however think that the fine 
is unnecessarily heavy. We set aside the 
Sessions Judge’s order of acquittal, con¬ 
vict Angad under S. 19 (f) of the Arms 
Act and impose a fine of Rs. 10 or in de¬ 
fault 15 days rigorous imprisonment. If 
the fine is not paid within two weeks of 
to-day’s date in the Court of trial, Angad 
shall surrender to undergo the sentence. 
If any excess fine has been recovered, it 
shall be refunded. 

S.L./r.K. Acquittal set aside. 


(1) A. I. R. 1926 Aik 143. 

(2) A. I. R. 1929 All. 68. 
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Mukerji and King, JJ. 

Swadeshi Cotton Mills Co., Ltd. y 
Cawnpore, In the matter of. 

Misc. Ref. No. 231 of 1928, Decided on 
2nd July 1928. 

Income-tax Act (11 of 1922), S. 10 (2) (7) 
—S. 10 (2) (7) is applicable to sale of obso¬ 
lete machine after it broke down. 

A machine was declared to be obsolete. It 
was discarded because it was obsolete and also 
because it broke down past repairs. The ma¬ 
chine was then sold. 

Held : that the machine was sold in con¬ 
sequence of its having become obsolete within, 
the meaning of S. 10 (2) 7. [P 70 C 2] 

Kailas Nath Katju —for Assessee. 

Uma Shankar Bajpai —for the Crown.. 

Mukerji, J.—This is a case stated by 
the Commissioner of Income-tax at the 
instance of the Swadeshi Cotton Mills 
Company, Limited, Cawnpore. The ques¬ 
tion submitted for our answer runs as 
follows : 

W’as the engine in question sold or dis¬ 
carded in consequence of its having be¬ 
come obsolete within the meaning of 
S. 10 (2) (vii), Income-tax Act, 1922? 

The facts are given in the order of the 
learned Assistant Commissioner dated 
16th January 1928 and are as follows : 

The Swadeshi Cotton Mills Company 
Limited had a steam driven engine. So 
far back as in 1923 it was decided that 
it should be replaced (at such date as 
might be found convenient) on the ground 
that it had become obsolete. The machine 
was, however, not actually replaced al¬ 
though an electricity driven engine was 
provided. In September 1926 the engine 
actually broke down, and the question 
arose whether it should be repaired or 
not. Within a few days the company 
decided that it should not be repaired but 
should be sold. It was actually sold for 
1,200 and odd. The question is whether 
the machinery was discarded becuse it 
was obsolete within the meaning of 
Cl. (vii), sub-S. (2), S. 10, Income-tax Act. 

As already stated, the machine had, 
been declared to be obsolete. It was dis¬ 
carded because two things happened. It| 
was obsolete and it also broke down and it; 
broke down past repairs. In the circum¬ 
stances we are of opinion that the engine 
was sold in consequence of its having 
become obsolete within the meaning of 

S. 10 (2) (vii), Income-tax Act, 1922. The 
costs of this reference will be paid by the 
Government. 

M.N./R.K. 


Beference answered 
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Sglaiman and Kendall, JJ. 


Amarjit Upadhiya —Defendant — Ap¬ 
pellant. 



Algu Chaube —Plaintiff — Respondent. 

First Appeal No. 107 of 1925, Decided 
on 15th November 1928, from decree of 
Sub-Judge, Azamgarh, D/- 28th Janu¬ 
ary 1925. 

Hindu Law — Stridhan — Daughter’s 
daughter is preferred to daughter’s son. 

Under the Mitakshara law the daughter’s 
daughter is entitled to succeed in preference to 
the daughter’s son. 28 Mad. 1 (F.B.), Foil. 25 
All. 4G8 (P.C.), Dist . [P.71 G 2] 

.4. Sa?iyal —for Appellant. 

Iqbal Ahmad and N. Upadhiya —for 
Respondent. 

Judgment.—This is a defendant’s ap¬ 
peal arising out of a suit for recovery of 
possession. The plaintiff alleged that the 
property in dispute was the stridhan pro¬ 
perty of his maternal grandmother Mt. 
Mahadei alias Gomta and that on her 
death ho became the sole heir to it. The 
defendant denied that the property was 
the stridhan property of Mt. Gomta and 
also denied that the plaintiff was com¬ 
petent to bring the claim. There was, 
however, no specific assertion in the writ¬ 
ten statement that the plaintiff had sis¬ 
ters who would succeed to the stridhan 
estate, if it were one, in preference to him. 
But at the trial the defendant was allowed 
to load oral evidence to the effect that 
the plaintiff had two sisters who were 
alive. No protest was made on behalf of 
the plaintiff to the production of such 
evidence, and there was no cross-examina¬ 
tion of the threo witnesses who deposed 
to that effect on the point. The learned 
Subordinate Judge has decreed the claim 
without considering this part of the de¬ 
fendant’s oral evidence. 

In appeal the point was raised before 
us that the plaintiff in the presence of 
his sisters had no locus standi to sue. 
We accepted the findings of the Court 
below that the plaintiff was the daugh¬ 
ter s son of Mt. Gomta and that the pro¬ 
perty in dispute was her stridhan pro¬ 
perty. We called upon the plaintiff to 
pioduce an affidavit in this Court stating 
whether or not he had any sister alive. 
No such affidavit was produced. We 
therefore felt that the matter should be 
fuither inquired into. We accordingly 


sent down three issues to the Court below 
for findings, and gave the parties liberty 
to adduce fresh evidence. The findings 
returned are that the plaintiff lias got 
sisters alive and that there is no evidence 
to show that their rights have in any 
way passed on to the present plaintiff. 
There is also a finding that the plaintiff’s 
mother Mt. Reshma Kuar had predeceased 
the plaintiff’s grandmother Mt. Gomta. 

Objections have been filed on behalf of 
the plaintiff to the finding that he has 
sisters. The defendant in addition to his 
own deposition produced two fresh wit¬ 
nesses apart from the three witnesses who 
had been examined before, all of whom 
stated that the plaintiff has two sisters, 
viz. : Mt. Surta and Mt. Sheokalia who 
are alive and are married. The plain¬ 
tiff’s reply supported by one witness was 
that tiiese ladies were his first cousins. 
Neither party thought fit to produce 
either of the two ladies. The learned 
Subordinate Judge who heard the whole 
evidence has come to the conclusion that 
the plaintiff’s denial was false and that 
the defendant’s evidence is true. We see 
no reason to take a contrary view. We 
must therefore accept the finding that the 
plaintiff has got sisters alive. It is not 
disputed before us that the plaintiff’s 
mother Mt. Reshma Kuar had predeceased 
her own mother. It follows that on the 
date when Mt. Gomta died sho left pro¬ 
perty which had been her stridhan pro¬ 
perty. Chap. 2, S. 1L, para. 15, and 18 
of the Mitakshara make it quite clear that 
to a stridhan estate daughters’ daughters 
have preference over daughter’s sons. 

The learned advocate for the respon¬ 
dent has relied on the case of Sheo Shan¬ 
kar Lai v. Debt Sahai (l). In that case 
daughters’ sons were given preference 
over a daughter’s daughter. That case, 
however, is clearly distinguishable. On 
the death of the female whose stridhan 
was in. dispute, her daughter had first 
succeeded and it was a dispute between 
the grjndsous and the grand daughters of 
the stridhan owner after the death of the 
daughter. Their Lordships of the Privy 
Council held that property which a woman 
has taken by inheritance from a female 
is not her stridhan and that stridhan when 
once it has descended to a female ceases to 
be stridhan. The sons got the property 
because it had ceased to be stridhan in 

(1) [1903] 25 All. 468=30 I. A. 202=8 Sar. 

465 (P.G.). 
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the hands of their mother. In the case 
before us the property never descended 
from one female to another, and therefore 
did not cease to be stridhan. It must 
accordingly go to the stridhan heirs of 
Mt. Gomta. Those heirs are her daugh¬ 
ters’ daughters in preference to her daugh¬ 
ter’s son. This view has been accepted 
in Madras in Subramanian Cketti v. 
Arunachelum Cketti (2) and the ground 
on which the Privy Council decision has 
been distinguished by the Madras High 
Court has been accepted by this Court in 
several cases. In the presence of his 
sisters who are entitled to succeed to this 
property the plaintiff has no locus standi 
to sue. His sisters may sue hereafter. 
We accordingly allow this appeal and 
setting aside the decree of the Court 
below dismiss the plaintiff’s suit. In 
view of the fact that the point was not 
specially raised in the Court below at the 
first stage, we direct that the parties 
should bear their own costs of both 
Courts. 

M.N / R.K. Appeal alloicerl. 

(2) [1905] 23 Mad. 1 (F.B.). 
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SULAIMAN AND KENDALL, J.J. 

Chakhan Lal and others —Defendants 
—Appellants. 

v. 

Ranhaiga Lal and others —Plaintiff 
and Defendants—Respondents. 

First Appeal No. 195 of 1925, Decided 
on 5th November 1928, from a decree of 
Sub-Judge, Agra, D -22nd December 1924. 

(a) Contract Act, S. 127 —Money partly 
paid and partly promised to be advanced to 
principal debtor is sufficient consideration 
for surety—Advances need not benefit the 
surety. 

A person stood surety for his brother for the 
payment of a sum, part of -which was due on 
previous debts of the brother, part was clue on 
liundis jointly executed by both, part was paid 
at the time the person agreed to stand as 
surety and part was to be paid later on by the 
creditor who did not pay the same. It* was 
agreed that the surety- would be released on 
payment of a certain sum. 

Held : that there was sufficient consideration 
for the undertaking of suretyship for the whole 
sum to render it valid even though the surety 
may not have benefited from any of the ad¬ 
vances made. [p 73 C 2, P 74 C 1] 

(b) Hindu law—Debts—Son’s liability— 
Surety accepted by father for debts pro- 
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mised to be advanced—Sons are liable for 
principal and interest. 

An undertaking of suretyship for the pay¬ 
ment of an amount due to the principal debtor 
is binding on the sous of the surety both for 
the principal amount and interest thereon, 
even if the liability as a surety is accepted by 
the father in respect of a dobt which though 
not already due but which is promised to be 
advanced subsequently : 2G All. 611 and 39 Cal. 
843, Foil. [P-74 C 2] 

(c) Hindu law—Alienation—Father cannot 
charge joint property as surety. 

No father of a Hindu family can, as a suretv 
charge the family property so as to effect a 
valid alienation as lie can only do 'so for pur¬ 
poses of necessity or for an antecedent debt : 
A. I. R. 1924 P. C. 50, Rel. on. [P 75 C 1] 

Sankar Saran } Gopinath Kunzru and 
TI. P. Agarwal —for Appellants. 

G. Agaricala and N. P. Asthana —for 
Respondents. 

Judgment.—This is a defendants’ ap¬ 
peal arising out of a suit on the basis of 
a mortgage deed dated 25th July 1918. 
This appeal was originally connected with 
first appeal No. 187 of 1925 which has 
already been disposed of. It is on the 
paper book of this latter appeal that all 
the relevant documents are to be found. 
Chakhan Lal was a contractor carrying 
on business at Agra and in the course 
of his business he borrowed money on 
hundis from the present plaintiffs. On 
2nd October 1917 he executed a mortgage 
deed as security for the payment of the 
amounts due from him on the hundis pre* 
viously executed. The total amount due 
on the hundis aggregated to Rs. 10,000. 
It was mentioned in the deed that the 
old hundis would be renewed from time 
to time. Subsequent to this deed certain 
hundis were executed jointly by Chakhan 
Lal and his brother Balak Ram, the prin¬ 
cipal amount advanced on such hundis 
being Rs. 2,800. After this on 25th July 
1918, a fresh mortgage deed was executed 
jointly by Chakhan Lal and Balak Ram, 
acting for themselves and as guardians of 
their minor sons. The consideration for 
this deed was the sum of Rs. 10,000 due 
on the previous deed of 12th October 
1917 executed by Chakhan Lal, Rs. 2,800 
due on the hundis executed jointly by the 
two brothers totalling Rs. 12,800 and a 
further sum of Rs. 7,200 out of which 
part was paid at the time and Rs. 5,400 
were actually left in the hands of the 
creditor for subsequent payment. 

As there has been some controversy as 
to the correct interpretation of this docu¬ 
ment it is necessary for us to recite its 
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terms briefly. In the opening portion of 
the document there is a recital that al¬ 
though the previous deed of October 1917, 
was executed by Chakhan Lal alone yet 
Balak Bam also was liable by means of 
the hundis in lieu of which it was exe¬ 
cuted. The two brothers then declare 
that they have borrowed Bs. 20,000 and 
shall pay the said sum to the creditor 
within three years and promised that they 
shall continue to pay interest on the said 
sum after every two months without fail 
and further declare that for the satisfac¬ 
tion of the aforesaid creditor they, the 
•executants, pledge and hypothecate in lieu 
of that debt the property specified in the 
document. Beading these clauses toge¬ 
ther there can be no doubt that initially 
there was a joint liability undertaken by 
hoth the brothers for the payment of 
the entire amount of the mortgage-debt. 
There is, however, a clause towards the end 
of the document which declares that 
Balak Bam had joined in the execution of 
the document and mortgaged his share of 
the property simply as surety ; that the 
meditor should realize his money first 
ironi Chakhan Lal s share of the property, 
hut if he failed to realize it from the said 
share ha should realize it from the share 
of Balak Ram. There was a further pro- 
■vision that if Balak Ram would pay 
Rs. 10,000 together with interest his 
‘Share of the property would be considered 
to be released. These provisions undoub- 
tedly indicate that the liability of Balak 
Ram at least for the bulk of the considera¬ 
tion was not that of a principal but of a 
surety only. 

- T^n ^ ourt below has decreed the claim 
m full except as regards the costs of a 
previous suit which had been claimed by 
the pain tiffs. Several points are urged 
on behalf of the defendants in this appeal, 
taking up the case of Chakhan Lal, it is 
outended that the consideration for the 

deed in suit has not been esta- 

I e nl i S iT reS f iS laid 0,1 the fact that 
® lS m \ lff \ haVe not produced their 
gularlj kept account books. W e are 

cZZ eT ' ° f °F in r thafc this contention 
lieu of ori § inal hundis in 

been n j lloh th® bond was executed have 

nlainhff a dUOe Lu r0m the custod y of the 
hv Chill an( l t ley are admittedly signed 

rument h" ^ Being ne 8°^ble ins- 

tiunjents there is a presumption of the 
passing of consideration. The fact that 
tlie> are still m the possession of the 
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plaintiffs also suggests that they were not 
paid till the mortgage deed was executed. 
Lastly there is the acknowledgment by 
Chakhan Lal himself in the deed that the 
amounts due on those hundis are out¬ 
standing. Chakhan Lal has not gone into 
the witness box to rebut all this evidence 
and we find it impossible to hold that the 
mortgage deed was without consideration. 
The plaintiffs admitted, however, that 
Bs. 5,400 which had been left in their 
hands for subsequent payment were not 
paid. There is no point in the suggestion 
that Bs. GOO which were paid before the 
Sub-Begistrar should be deducted. Even 
if the amount was required for the ex¬ 
penses of the execution and registration 
of the document and remuneration for 
legal advice, the mortgagors undertook to 
pay it. The payment of the sum of 
Bs. 1,200 evidenced by the promissory 
note is also fully established. There is 
no force therefore in the appeal preferred 
on behalf of Chakhan Lal. 

As regards Chakhan Lai’s sons also we 
are of opinion that their appeal must fail. 
The amounts due on the previous hundis 
and pronote were undoubtedly antecedent 
debts, the payment of which was binding 
on the joint family property. There is no 
suggestion that these debts were in any 
way illegal or immoral. A valid charge 
was therefore created on tlie family pro¬ 
perty of Chakhan Lal and the Court 
below was right in passing a decree for 
sale not only as against Chakhan Lal but 
as against his sons. 

As regards Balak Bam, it was first con¬ 
tended that there was no consideration 
for his undertaking to be a surety. This 
contention in our opinion cannot be ac¬ 
cepted. In the first placathere was the 
outstanding liability of Chakhan Lal 
himself which was re-acknowledged by 
him and a fresh bond was going to be 

him in lieu of his previous 
hundis. If as the deed recites the credi¬ 
tor was not willing to give further credit 
to Chakhan Lal and Balak Bam stood 
surety for that purpose there would be 
good consideration for his undertaking. 

In the second place the previous hundis 
for Bs. 2,800 had been executed jointly 
by the two brothers and they would form 

some consideration for the deed. Lastly 

there was a promise to pay a further sum 
by the creditor and that promise also 
would be good consideration. Even if 
theiefore Balak Bam did not personally 
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benefit from any of the advances made, it 
cannot he said that his undertaking was 
without consideration and therefore void 
as against him. 

It was next contended that according 
to a correct interpretation of the mort¬ 
gage-deed Balak Ram was not jointly 
liable for the whole amount but that he 
undertook the liability only for the sura 
that might he subsequently paid by the 
plaintiffs. We have already set forth the 
principal provisions of the bond and have 
indicated that in our opinion this inter¬ 
pretation of the bond is not correct. 
There was a joint liability undertaken by 
both the executants who made themselves 
jointly liable for the payment of the 
whole debt. No doubt the deed made it 
clear that the position of Balak Ram was 
that of a surety and that he would be 
liable if the property of Chakhan Lal 
was proved to be insufficient to pay the 
amount. There was a further provision 
that if Balak Ram paid Rs. 10,000 with 
interest he would be released from all fur¬ 
ther liability. We are therefore of opinion 
that so far as Balak Ram is concerned 
he cannot successfully urge that he is not 
bound by the deed. 

The last point to consider is the liabi¬ 
lity of the sons of Balak Ram, The 
learned advocate for these sons'has strong¬ 
ly contended that there was no legal 
necessity for Balak Ram to charge the 
family property and that if there was no 
actual debt due from him he was not en¬ 
titled to hypothecate joint family pro¬ 
perty and accordingly there is neither a 
debt due from Balak Ram and his sons nor 
is there any valid charge created on the 
family property. That it is open to a 
father to undertake liability as a surety 
for the payment of a debt due by another 
person cannot be disputed. The conten¬ 
tion, however, is that there is no such lia¬ 
bility in respect of a debt which is not 
already due but which is promised to be 
advanced subsequently. In the Mitak- 
shara there is a separate section in Chap. 
6 devoted to the obligations of sureties. 
Suretyship is described as being of three 
classes, viz., for appearance, for confidence 
and for payment. It is expressly provi¬ 
ded that on failure of a suretyship for 
payment the sons have to pay the amount. 
The commentary on the original text of 
Yajnavalkya is clearer still for it expres¬ 
sly lays down that where a person pro¬ 
mises to pay the amount in case the 


principal debtor does not pay the sons are 
liable to pay it. The contention that the 
text and the commentary refer only to a! 
case where the amount has been previ- 1 
ously paid and exists as a debt was re¬ 
pelled by this High Court in the case of 
the Maharaja of Benares v. Ram Kumar i 
Misser (I) That case was followed by 
the Calcutta High Court in the case of 
Rasik Lal Mandal v. Singheswar Roy 
(2). The same view has been accepted in 
Madras. There can therefore be no doubt 
that the undertaking given by Balak Ram 
to pay the debt due to the plaintiffs in 
case Chakhan Lal failed to pay the am¬ 
ount was a liability which was binding 
not only on Balak Ram but also on his 
sons. 

A subsidiary question as to whether 
the liability is as regards the principal 
only or also interest due on the amount 
has also been raised. We are, however, of 
opinion that the undertaking given by the 
surety was for the whole amount due, viz; 
for the principal and interest and the sonsr< 
are liable to pay the whole amount. Had! 
the liability been confined to a fixed sumj 
the sons could not have been liable to pay 
interest on that principal sum. 

The last question to consider is whe¬ 
ther a valid charge has been created by 
Balak Rim on his joint family property. 
So far as the sum of Rs. 2,800 evidenced 
by the hundis executed jointly by Balak 
Ram and Chakhan vLal-is concerned, we 
are of opinion that they are in the nature 
of antecedent debts in lieu of which Balak 
Ram was entitled to alienate the property. 
Even if it be assumed that the liability 
of Balak Ram for this amount was that 
of a mere surety there is no doubt that 
the Mitakshara treats such an obligation 
as a “debt” incurred by the surety on ac¬ 
count of his having become a surety. We 
may quote in this connexion note No. 10' 
in S. 4. 

“Likewise the sons shall pay an amount; 
equal to his father’s debt incurred by his be¬ 
coming surety, without any interest.” 

The previous hundis executed by Balak 
Ram created an obligation in the nature- 
of a debt and the sons are bound by his- 
alienation in order to secure it. As re¬ 
gards the balance of the amount viz., the 
previous sum of Rs. 10,000 and a further 
sum of Rs. 1,800 the liability of t he: 

(1) [1904] 26 All. 611—1 A. L. J. 330. . 

(2) [1912] 39 Cal. 843=16 C. L. J. 107=14 1- 
G. 147=16 C. W. N. 1103. 
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father as surety did not entitle him to 
alienate the family property. 

Their Lordships of the Privy Council 
in the famous case of Brij N(train Bai 
v. Mangla Prasad (3) have summed up 
the various propositions as a result of the 
authorities considered. They must be 
taken to have laid down exhaustively the 
law relating to the power of the manager 
of joint Hindu family as regards the alie¬ 
nation of the family property. No mana¬ 
ger can alienate or burden the joint 
estate except for purposes of necessity or 
for an antecedent debt. It follows there¬ 
fore that even as a surety he cannot 
charge the family property so as to effect 
a valid alienation. We must therefore 
hold that no valid charge on the family 
property of Balak Ram was created for 
this balance. But his liability as surety 
stands and that liability the sons cannot 
repudiate. 

We accordingly dismiss the appeals 
preferred by Chakhan Lai and his sons 
and also the appeal of Balak Ram. But we 
allow the appeal of the sons of Balak Ram 
in part and direct that a mortgage decree 
for the payment of the whole sum due 
should be passed against Chakhan Lai and 
his sons, the amount to be realized by 
sale of the property mortgaged by them, 
with a further liability under O . 34, R. 
6, if necessary. We ’further declare that 
the shares of Balak Ram and.his sons are 
also liable for the payment of Rs. 2,800 
together with interest in case the whole 
amount has not been satisfied by sale of 
the property belonging to Chakhan Lai 
and his sons. As regards the balance of 
the amouut we declare that the liability 
of Balak Ram and his sons would arise 
only if the property mortgaged by Cha¬ 
khan Lai and his sons is proved to 
be insufficient to pay the amount of the 
mortgage debt. In case of such defi¬ 
ciency the claim would be decreed against 
Baiak Ram personally, and against Balak 
Ram s sons to the extent of joint family 
property in their hands, the creditor 
having the remedy to realize the amount 
by attachment and sale of any joint 
family property in the hands of Balak 
Ram and his sons as well as any other 
property that may belong to Balak Ram 
personally. We further declare that if 
Balak Ram and his sons pay in all 
Rs. 10,000 with interest they would be 

(8) A. I. R. 1024 P. G. 50=46 All. 95=51 I.A. 


released from all further liability. As 
the appeal fails substantially we direct 
that the appellants will bear their own 
costs and pay the costs of the respon¬ 
dents. 

M.n./r.k. Appeal partly allowed. 
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Sulaiman, Ag. C. J. 

Brijbhukhan and others —Plaintiffs— 
Appellants. 



Tota Ram and others — Defendants— 
Respondents. 

Application in Second Appeal of 1928,. 
Decided on 13th June 1928. 

Appeal — Memorandum insufficiently 
stamped — High Court can reject it—Civil 
P. C.. O. 41, R. 2 — Court-fees Act, S. 4 
[But see A. J. R. 1923 All. 349 (1).] 

High Court has full power to refuse to ac¬ 
cept a memorandum of appeal when it has the 
endorsement of the Stamp Reporter, that the 
amount of the Court-fees paid is insufficient, 
otherwise the provisions of S. 4, Court-fees Act, 
would be evaded indirectly : 38 Bom. 41, Diss. 
frcm.\ 1 J.ali. 234; 3 Pat. L. J. 74 ; 27 M. L. J . 
077, Rd on. ; A. I. It. 1923 All. 349, Ref. 

[P 70 C 1} 

S. W. Chaubey —for Appellants. 

Judgment.—It seems to be the prac¬ 
tice of some junior vakils to file appeals 
with insufficient Conrt-fee stamps, know¬ 
ing that they are insufficient, with a view 
to save limitation. I think that such- 
deliberate attempts to get round the pro¬ 
visions of the Court-fees Act should not 
be tolerated. If a litigant has not got 
sufficient money ready to pay the whole 
Court-fees, the appeal ought to be filed 
when such Court-fees have been made 
good, accompanied with an application 
for extension of time. But the filing of 
an insufficiently stamped appeal, knowing 
it to be defective, should not be permitted. 

No doubt the Bombay High Court has 
held that an appellate Court is bound to- 
accept an insufficiently stamped memo¬ 
randum of appeal and to grant time to- 
make it good. Acliut Ramchandra Pai 
v. Nagappa Bab (l). But this view has 
not been followed at Patna, Ram Sahay 
Ram Pande v. Lachmi Narayan Singh 
(2), nor by the Lahore High Court, Lekh 

(1) [1913] 38 Bom. 41=21 I. C. 337=15 Bom. 

L R. 902. 

(2) [1917] 3 Pat. L. J. 74=42 I.C. 675=5 Pat. 

L. W. 18. 
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Bam v. Ramji Das (3). The Madras 
High Court has also dissented from the 
Bombay view — A. Bar ay ana Bao v. 
A. Seshamma (4). 

Section 149, Civil P. C., no doubt gives 
a Court power to allow deficiency to be 
made good in its discretion. The conces¬ 
sion cannot be claimed as of right. But 
S. 4, Court-fees Act, expressly provides 
that no document shall be 

“filed, exhibited, or recorded in, or shall be 
received, or furnished by any of the said High 
Courts in the exercise of its original, appellate 
or revisional jurisdiction, unless in respect of 
such document there be paid a fee of an 
amount indicated in the schedules as the pro¬ 
per fee.” 

! I am clearly of opinion that we have 
full power to refuse to accept a memo¬ 
randum of appeal when it has the endorse¬ 
ment of the Stamp Reporter that the 
amount of the Court-fees paid is insuffi¬ 
cient, otherwise the provisions of S. 4, 
Court-fees Act, would lie evaded indirectly. 
That there is such a discretion is clear 
from the case of our own High Court 
Jai Singh Gir v. Sita Bam Singh (o). 
Ch. 3, R. 10 of our rules also contemplates 
a case where an insufficiently stamped 
document has been filed or used in the 
Court or office ‘ through a mistake or in¬ 
advertence.” 

I accordingly refuse to accept these 
insufficiently stamed appeals and direct 
them to be returned to the counsel, with 
liberty to file them afresh on payment of 
full Court-fees, accompanied by an appli¬ 
cation for extension of time under S. 5, 
Lim. Act, provided good cause is shown 
for the extension. 

A.L./r.K. Appeals retur ned . 

(3) [19193 1 Lah. 234=57 1. €. 215. 

(4) [1914] 27 M. L. J. 677=20 I. C. 33. 

(5) A. I. R. 1923 All. 349, 
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Mukerji, J. 


Chhotkan 

pellant. 


Kurmi —Defendant — 




Bam Deo • Sahu and another —Plain¬ 
tiffs—Respondents. 

Second Appeal No. 1639 of 1926, De¬ 
cided on 26th November 1928, from de¬ 
cree of Sub-Judge, Basti, D- 12th July 
1926. 

(a) Agra Tenancy Act (1901), S. 4 
02) (d)—No right under 4 (12) (d) exists in 
respect of abadi. 

The right to improve land as given by S. 4 


(12) (d) does not exist in respect of the land 
situated in the abadi as such land is not land 
within the meaning of S. 4 (2). (P 76 C 1] 

(b) Landlord and Tenant—Abadi—Tenant 
occupying land in abadi is mere licensee— 
License to use open land is different from 
license to build—Tenant allowed to use land 
for tying cattle cannot use it for building 
purposes. 

A tenant occupying land in the abadi is in 
the position of a mere licensee unless he can 
show that he held under any particular lease. 
There is a material difference between a 
license to merely use a piece of vacant land 
and a license to build on the same. A tenant 
having a license to use a particular piece of 
land for tying cattle etc. cannot be allowed to 
have a building thereon : 29 I. C. 264, Dist.\ 

A. I. R. 1926 All. 66, Foil. [ P 77 Cl] 

A. P. Bagchi and Bam Anugrah Na - 
rain Sinlia —for Appellant. 

A. P. Pandcy for Harnandan Prasad 
— for Respondents. 

Judgment.—The respondents insti¬ 
tuted the suit out of which this appeal 
has arisen against the appellant on the 
ground that they have erected a building 
on a piece of vacant land within the 
zamindari of the plaintiffs and without 
their permission. The prayer was that 
the plaintiffs should be restored to pos¬ 
session after demolition of the construc¬ 
tions. The defence, as usual in these 
cases, was that the construction was very 
old and the plaintiffs were estopped from 
maintaining the suit, evidently on the 
ground that the building was old. There 
is also a plea that the land was appurt¬ 
enant to the holding. Both the Courts 
have decreed the suit. They have, how¬ 
ever, found that the land, being in front 
of the defendant's house, was used by 
him for agricutural pnrposes, e. g , tying 
of cattle and so forth. In this Court it 
has been contended that the land being a 
a part of the holding the defendant was 
entitled to improve it by erecting build¬ 
ings, as provided by Cl. (12). sub-Cl. (d), 
S. 4, N. W. P. Ten. Act of 1901, S. 4, 
Cl- (12), sub-Cl. (d) has no application 
whatsoever, for the simple reason that 
this land is situated in the abadi and is 
not ‘"land” within the meaning of S. 4 
(2) of the Act, 

Then it has been contended that in 
view of a ruling of a single Judge of this 
Court, namely Padarath Teivari v. Baz 
Singh (1) the suit should have been dis¬ 
missed it being held that the defendant 
was entitled to erect a building. The 
Courts below have relied on the case o f 
“ (T) [L915] 29 I. C. 264. 
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Bhagwan Bai v. Jaddu Raj Rai (2). In 
the earlier case of Radarath Tewari (l), 
the findings were that the land had been 
occupied by the tenant by having, on it, 
cattle troughs, sugar pressing mill and a 
shed for sugarcane juice and keeping 
cattle. On these findings it was held 
that the tenant could rebuild the shed 
which they had there. It was not at all 
a case in which a land which was enti¬ 
rely vacant was built upon by the tenant 
who had previously no building thereon 
The correct law seems to be what has 
been laid down in the case of Bhagwan 
Rai v. Jaddu Raj Rai (2). A tenant 
occupying land in the abadi is in the 
position of a mere licensee unless he can 
show that he held under any particular 
lease. A license to use a particular piece 
of land .in a particular way cannot be 
utilised to use the land in a different 
way. A license to erect a permanent 
building cannot be revoked. If there had 
been a license given to that tenant to 
erect a permanent building on the land, 
the plaintiffs would not be in a position 
to ask for possession over the land. It 
floes, therefore, make a material differ¬ 
ence between a license to merely use a 
piece of vacant land and a license to 
build on the same. 

On the findings of the Courts below, 
the building cannot be maintained. It is, 
however, clear that the land should be re¬ 
stored to the defendant’s possession so 
that he might use the same in the way in 
which he was using it before he decided 
to erect a building on the same. The 
judgments of the Courts below, as also 
the decree of the Court of first instance, 
do not show that possession was decreed 
to the plaintiffs. The point, however, is 
not very clearly brought out either in the 
judgments or in the decree. To remove 
the doubt, I direct that the following be 
inserted in the decree namely: 

on the demolition of the buildings the defen¬ 
dant would hold the land, to be used as a 
vacant piece of land by him for agricultural 
purposes. 

The appeal substantially fails and is 
hereby dismissed, except as indicated 
above, with costs. 

M.n./r.k, Appeal dismissed. 


{-) A. 1. R. 192b All. GO* 
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Niamatullah, J. 

Bengali Lal —Defendant—Appellant. 

v. 

Bohre Raima Lal —Plaintiff—Respon¬ 
dent. 

Second Appeal No. 1472 of 1926, De¬ 
cided on 8th November 1928, from decree 
of Sub-Judge, Mainpuri, D,/- 4-8-1926. 

(a) Limitation Act, S. 1—Defence. 

There can be no limitation against a plea in 
defence. [P 78 U 1] 

(b) Transfer of Property Act, Ss. 60 and 
58 — Usufructuary mortgage — Rs. 150 ad¬ 
vanced on the deed—Mortgagee entitled to 
possession in lieu of Rs. 100 — Remaining 
Rs. 50 to bear interest at Rs. 2 per cent, per 
month—Undertaking to pay entire mortgage 
money—Mortgagor suing for redemption on 
payment of Rs. 100 only — Mortgagor is 
liable to pay also Rs. 50 and interest — No 
express provision is necessary. 

A sum of Rs. 150 was advanced on a mort¬ 
gage-deed. The mortgagee was entitled to 
possession of the mortgaged property in lieu of 
Rs. 100 and was further entitled to interest on 
the remaining Rs. 50 at the rate of Rs. 2. 
Mortgagor undertook to pay entire mortgage 
money in two years and to obtain redemption 
and in case of default of payment of Rs. 50 
together with interest at the stipulated rate 
the mortgagee was entitled to foreclose. The 
mortgagor sued for redemption on payment of 
Rs. 100 only: 

Held: an express provision to the effect that 
redemption could not take place without pay¬ 
ment of Rs. 50 and interest was not necessary. 
As the payment of Rs. 50 and the interest 
thereon formed part of the mortgage transac¬ 
tion the amount is mortgage money within the 
meaning of S. GO and must be paid on redemp¬ 
tion. [P 78 C 1, 2] 

N. P. Asthana and Baleshwari Rrosad 
—for Appellant. 

G. Aggarwalla —for Respondent. 

Judgment —The plaintiff-respondent 

brought the suit out of which this second, 
appeal has arisen for redemption of a shop 
mortgaged by him under a deed dated 6th 
August 1881 on payment of Rs. 100 only. 
The defendant-mortgagee claimed Rs. 666 
incurred by him in repairing the mort¬ 
gaged property. This latter sum may be^ 
left out of account as both the lower 
Courts found against the mortgagee and 
held that he has failed to establish his 
allegation. As regards the amount of 
mortgage money, to which the defendant- 
mortgagee is entitled on redemption, the 
stipulation contained in the mortgage- 
deed is that the mortgagee having ad¬ 
vanced Rs. 150 was entitled to possession, 
of the mortgaged property in lieu of 
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Bs. 100 {baewaz mublig sau rupya . 

<dakhal de diya) and was further entitled 
to interest on the remaining Bs. 50 at 
the rate of Bs. 2 per cent, per mensem. 
The mortgagor undertook to pay the 
•entire mortgage money (mubligan mazkur) 
in two years and to obtain redemntion 
and in case of default of payment of 
Bs. 150 together witli interest at the 
stipulated rate the mortgagee would be 
•entitled to foreclose. The lower appel¬ 
late Court has held that the mortgagor 
Is entitled to redeem on payment of only 
Bs. 100 in the absence of a stipulation in 
the deed making obligatory on him to 
pay the remaining Bs. 50 with interest. 
He is of opinion that the mortgagee’s 
right to recover Bs. 50 with interest by 
foreclosure is now barred by limitation. 

am unable to agree with him on either 
of the two points. The second one may 
'be shortly disposed of. There can be no 
limitation against a plea in defence. If, 
therefore, the mortgagee-defendant is 
otherwise entitled to insist on payment 
of the Bs. 50 in question and its interest, 
the law of limit ition cannot affect his 
claim. On the question of the interpreta¬ 
tion of the deed I entertain no doubt as 
to what the intention of the parties was. 
The usufruct of the mortgaged property 
was considered just enough for the in¬ 
terest on Bs. 100, and it was, therefore, 
agreed that that sum would carry no 
interest beyond the usufruct of the pro¬ 
perty. The remaining sum of Bs. 50 is 
.agreed to carry interest as already stated. 
The property was hypothecated for the 
entire mortgage money whatever its 
amount may be. The mortgagor under¬ 
took to pay the whole amount in two 
iyears and to redeem the property, and if 
he failed to do so, the mortgagee could 
foreclose for satisfaction of every part of 
!the mortgage money. 

It is not necessary, for the defendant 
to enforce payment of the entire mort¬ 
gage money before redemption, that there 
should be an express provision in the 
deed to the effect that redemption cannot 
take place without payment of Bs. 50 
and interest. S. 60, T. P. Act entitles 
a mortgagor to redeem only 

“on payment, or tender at a proper time and 
place, of the mortgage money”. 

Section 58 of the same Act defines mort¬ 
gage money as 

‘the principal money and interest, of which 
payment is secured for the time being.” 
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Therefore, if, as part of the mortgage 
transaction payment of Bs. 50 and inter¬ 
est thereon is secured on the mortgaged 
property, it is mortgage money within 
the meaning of S. 60 and must be paid on 
redemption. On construction of the deed 
I hold that it is secured on the mortgaged 
property which can be foreclosed in satis¬ 
faction thereof. In this view of the case, 

I am of opinion that the Court of first 
instance took a correct view of the matter 
and rightly directed payment of the en¬ 
tire sura due under the mortgage-deed. 

I, therefore, allow the appeal, dis¬ 
charge the decree passed by the lower 
appellate Court and restore that of the 
Court of first instance. The plaintiff- 
respondent shall pay the costs of the 
defendant-appellant in all the Courts. 

s.l./r.k. Appeal allowed . 
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Bennet, J. 

Ram Kishore Singh and others — 
Plaintiffs—Appellants. 

v. 

Raghubir and others —Defendants— 
Bespondents. 

Second Appeal No. 810 of 1926, Deci¬ 
ded on 30th July 1928, from decree of 
Dist. Judge, Allahadad, D/- 27th January 
1926. 

U. P. Tenancy Act (2 of 1901), S. 13 (b) 
—Tenant ejected and re admitted—Tenancy 
is continuous only for S. 11—When ejected 
tenant is re admitted, agreement changing 
rent need not be registered—Agra Ten. Act, 

S. 47. 

When a tenant is ejected under S. 58 (A) or 
(B), the break before his re-admission is to be 
condoned only for purposes of S. 11. It is 
nowhere provided in tho Act that when a 
tenant is re-admitted by his landholder after 
ejectment, the rate of rent is to bo the same; 
the rent can be changed by an agreement, 
which need not be registered. [P 79 0 1, 2J 

Haribans Sahai for Appellants. 

Shiva Prasad Sinha— for Bespon¬ 
dents. 

Judgment. —This is an appeal by the 
plaintiffs against a decree of the lower 
appellate Court to the effect that the rent 
due to the plaintiffs from the defendants 
is at the rate of Bs. 34-10-4 per annum 
and not at Bs. 54 as found by the Assist¬ 
ant Collector. The facts which are pro¬ 
ved are as follows ; 

In Fasli 1318 the plaintiffs obtained a 
decree of ejectment against Angnu, father 
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of Rahgubir, respondent 1. The lower 
appellate Court has found that after this 
ejectment the plaintiffs came to terms 
with Raghubir and treated him as a ten¬ 
ant. The entry in the khatauni for the 
rent of the holding was changed after the 
ejectment from Rs. 34-10-4 to Rs 54 per 
annum. It is also found that for the 
year Fasli 1319 the defendant paid rent 
at this rate and a receipt, paper No. 31- 
A, of the file 10081-47 of 1923, was pro¬ 
duced. The Court of first instance found 
that the plaintiff and Raghubir had 
agreed that rent should be fixed at Rs. 54 
per annum after ejectment. The lower 
appellate Court considered that a regis¬ 
tered agreement was necessary to change 
the rate of rent. 

“ A psrson against whom a decree for eject¬ 
ment is obtained but who continues never¬ 
theless with the zemindar’s permission to 
cultivate the land as a tenant cannot be con¬ 
sidered to have originated a new tenancy as 
from tho date of the ejectment decree or even 
as from the date of formal giving over of pos¬ 
session and hence tho enhancement of the 
rent of such a person has to be by a registered 
agreement. More payment in one harvest of 
rent demanded at an illegal rate does not 
legalize such rent. ” 

The learned District Judge has not re¬ 
ferred to any section of Act 2 of 1901 for 
the propositions which he lays down. 

Apparently, however, he means to refer 
to “ continuous holding ” in S. 13 (b). 
This provides that if a tenant is ejected 
under sub-S. A or B, S. 58 of that Act 
and within a year from the date of 
such ejectment he has been re-admitted 
by his landholder to the tenancy of the 
land from which he has been so ejected, 
he shall be deemed for tho purpose of 
S. 11 to have held continuously. S. 11 
deals solely with the acquiring of occu¬ 
pancy rights by holding the same land 
continuously for a period of 12 years. It 
is nowhere provided in the Act that when 
a tenant is re-admitted by his land¬ 
holder after ejectment, the rate of rent is 
to be the same. If this had been the in¬ 
tention of the Act it would have been 
natural for the legislature to state so 
plainly in the Act. No ruling of this 
Court was produced on the subject. 

oi the appellants reliance was placed 
on Sobha Ram v. Chandra Kunivar (l). 
n that case, there was a similar eject¬ 
ment and re-admission to a holding. It 

was heid by the Board: 

t0 of appellants no doubt ter- 
nii ga t ed wi thjt he ejectmen t, and apart from 

(1) Sol. Dec. No. 2 of 1907. 


S. 13 there was a break between tho former 
and the latter tenancies. S. 13 provides that 
the tenancy shall be deemed to be continuous, 
but it does so “ for purposes of S.11 ” only, 
For calculation oi the period of 12 years there 
was a continuous tenancy. For all other pur¬ 
poses there was a terminated tenancy and a 
fresh tenancy. I do not think that the' fixing 
of the rent for the new tenancy can be con¬ 
sidered to be an enhancement of a previously 
existing rent. 

It was argued that this decision of the 
Board of Revenue was not binding on 
this Court. But I consider that there 
are general considerations of law on ac¬ 
count of which I should follow this deci¬ 
sion of the Board of Revenue. These 
considerations are briefly as follows : 

In general it is open to a landlord and 
an ejected tenant to make whatever new 
agreement in regard to a tenancy they 
please. This is natural under ordinary 
freedom of contract. The only legal res¬ 
triction placed in the way of such a con¬ 
tract by the parties in this appeal is the 
restriction contained in S. 13, Act 2 of 
1901. That restriction merely lays down 
that for the purpose of S. 11, the holding 
shall be deemed to be continuous. There 
is no resrriction whatever in S. 13 or 
any other part of the Act as to the rate of 
rent which may be agreed upon between 
the parties to this contract. For those, 
reasons I consider that the agreement 
was not in any way fettered by law. 
The finding of the two Courts below is 
that there was an agreement, and the 
finding of the Court of first instance that 
that agreement was at Rs. 54 per annum 
has not been set aside by the lower ap¬ 
pellate Court. That finding was based 
on the new entry in the revenue papers 
and the actual payment at the enhanced 
rate for Fasli 1319. I consider that in 
the present case there was no need for a 
registered agreement under S. 47, Act 
2 of 1901. Accordingly 1 allow this ap* 
peal with costs in this Court and the 
lower appellate Court and I restore the 
decree of the Court of first instance. 

s.l./r.k. Appeal allowed . 
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SULAIMAN, Ag. C. J. 

Ganga Dihal x Rai ■— Decree-holder — 
Appellant. 


T • 

Ram Oudh and others — Judgment- 
debtors Respondents 

Execution First Appeal No. 194 of 

1928, Decided on 23rd November 1928. 
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(a) Civil P., O. 21, Rr. 2 and 58 —Ap¬ 
plications under these may be combined. 

An application by the judgment-debtor 
praying for an adjustment to be.recorded need 
not be a document • separate'from the objec¬ 
tions filed by him on the ground of such ad¬ 
justment : A. I. R. 1924 All. 706, Reid Over¬ 
ruled by A. I. R. 192S All. 629 (F.B.). 

[P SO C 2] 

(b) Evidence Act, S. 92 — Proof of subse¬ 
quent adjustment of decree is not inadmissi¬ 
ble. 

Oral evidence to prove a subsequent adjust¬ 
ment under which part of a decree was paid 
and the rest agreed not to be executed against 
the judgment-debtors is not inadmissible by 
reason of S. 92 : A. I. R. 1922 All. 13, DisL , 
Walsh , •/., in A. I R 1922 All. 13, Diss from. 

[PSO C 2] 

(c) Civil P. C., O. 21. R. 2 —Decree-holder 
disputing adjustment—Court can record it 
if proved. 

Even where alleged adjustment is disputed 
by the decree-holder, Court can enquire into 
the matter and record the adjustment if it is 
proved. The expression “ the decree-holder 
fails to show cause ” does not merelv mean 
fails to appear.“ but would include ” fails to 
satisfy the Court ” : A. 1. R. 1922 All. 13 Foil. 

[P 80 C 2] 

Saila Nath Mukerji —for Appellant. 

S. N. Verma —for Respondents. 

Judgment.— This appeal arises out 
of certain execution proceedings which 
were objected to by the judgment-debtor. 
The appellant Ganga Dihal had obtained a 
decree for costs against Ram Oudh and 
others jointly. He applied for execution of 
this decree principally against Ram Oudh 
the judgment-debtor. The judgment-debt¬ 
or liled an objection to the application for 
execution pleading that the decree had 
been adjusted out of Court, and in that 
very objection prayed that the payment 
of the decree may be caused to be certi¬ 
fied by the decree-holder. The Court 
below has held that the objection can be 
entertained and has found in favour of 
the objector and dismissed the applica¬ 
tion. 

The first point raised before me is that 
the prayer for adjustment should have 
been made before the application for ex¬ 
ecution was filed and that the payment 
ought to have been certified and recorded 
in a separate proceeding previous to the 
execution application. Strong reliance 
is placed on the case of Baijnath v. 
Panna Lai (l). In my opinion that 
icase must now be taken to have been 
.overruled by the Full Bench case of Joti 
'Prasad v. Sri Chand (2)._It seems to 

Ilf A. LB. 1924 All. 706=46’All. 635. 

(2) A. I. R. 1928 All. G29 (F.B.). 


me that it is not necessary that thej 
application praying for the adjustment 1 
to be recorded should be a document 
separate from the objections filed by the 
judgment-debtor. 

The adjustment was alleged to have 
been made on 28th March 1927, and the 
prayer for the adjustment to be recorded 
was made on 9th May 1927. The judg¬ 
ment-debtor’s application was therefore 
within 90 days as required by Art. 174, 
Dim. Act, and could be entertained. No 
doubt the alleged adjustment was dis¬ 
puted by -the decree-holder. But it is 
now clearly settled that the Court even 
in case of such dispute can enquire into; 
the matter and record the adjustment if 
it is proved. Tne expression “ the de¬ 
cree-holder fails to show cause ” in 0. 21, 
R. 2, sub-Cl. (2) obviously does noti 
merely 11 mean failsto appear ” but would 
include “fails to satisfy the Court ’. Lach- 
man Idas v. Baba Ham Nath Kali Kamli - 
wala (3), was also a case where the de¬ 
cree-holder was denying the adjustment 
and the Court assumed that the matter 
could be enquired into. 

Ram Oudh’s case was that the parties 
agreed that he and his brothers would 
execute a sale-deed of 2 pies share for 
Rs. 200 and pay Rs. 300 in cash and in 
lieu of it the decree-holder would exempt 
them from the execution proceedings 
arising out of the joint decree which 
amounted to just over Rs. 1,000. The de¬ 
cree-holder denied any such adjustment. 
The objector went into the witness-box 
and produced one of the two attesting wit¬ 
nesses to a receipt executed by the de¬ 
cree-holder and also another witness. 
The Court below after hearing the evi¬ 
dence has come to the conclusion that 
the ‘decree-holder's denial is untrue and 
that he must have been paid Rs. 300 as 
evidenced by the receipt. As the re¬ 
ceipt has come out of the possession of 
the objector and he is corroborated by the 
evidence of two witnesses I see no reason 
to take a ‘different view of the evidence 
from w T hat the Court below has done. 
Ram Oudh further stated that the agree¬ 
ment was that on the receipt of the con¬ 
sideration of .Rs. 500 the decree-holder 
would exempt his group from the execu¬ 
tion proceedings. His two witnesses 
said that the agreement was that their 
property would be released. When one 
set of the judgment-debtors took all the 


(3) A. I. R. 1922 All. 13=44 All. 258. 
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pains to execute a sale-deed in favour of 
the decree-holder and also pay Rs. 300 
in cash, the total amounting to half the 
decretal amount which was the extent of 
their liability, it is only natural to sup¬ 
pose that the understanding must have 
been that they would be released from 
all further liability. The oral evidence 
on this point is positive and the Court 
below has believed it. I accordingly see 
no reason to record a different finding. 
The contract between the parties was 
not reduced into the form of any docu¬ 
ment. The sale-deed and tiie receipt 
were executed in pursuance of it. 

The learned advocate for the appellant 
has urged that oral evidence to prove an 
adjustment under which the judgment- 
debtors were to be released from all fur¬ 
ther liability was inadmissible in evi¬ 
dence under S. 92, Evidence Aot. He has 
relied on the case of Lashman Das 
v. Baba Bam Nath Kali Kamliwala (3). 
Piggott, J., did not express the view that 
S. 92 was a bar to the proof of such an 
adjustment. His judgment was based on 
the finding that in that case there had 
in fact been no adjustment of the decree 
at all but that there was merely an 
oral agreement to adjust the decree which 
agreement had not been carried out. He 
came to the conclusion that in tho ex¬ 
ecution proceedings the question of en¬ 
forcing the specific performance of such 
an oral agreement did not arise. On this 
point Walsh, J., agreed with him, though 
he was inclined to regard the judgment- 
debtor’s application as “ in substance a 
suit for specific performance ”. No doubt 
he further expressed the view that the 
plea of adjustment amounted to setting 
up a new contract in substitution of the 
original decree and that such agreement 
could not be proved by verbal evidence 
in view of the provisions of S. 92. Be- 
|ing an opinion of a single Judge it is not 
absolutely binding upon me. With due 
respect, I am unable to agree that S. 92 
is any bar to the proof of such adjustment. 
That section refers to any contract, 
grant or other disposition of property as 
well as any matter required by law to be 
reduced to the form of a document. But 
the words as between the parties to any 
such instrument ” suggest that the sec¬ 
tion applies to dispositive documents bet¬ 
ween contracting parties. A decree is 
not an instrument ” between parties in 
the sense in wnich that expression is used 
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in this section. I therefore do not think 
that a decree is covered by this section. 
It is also doubtful whether a proof of a 
subsequent adjustment of a decree can be 
said to amount to contradicting, varying, 
adding to or substracting from the terms 
of the decree. A subsequent payment or 
adjustment of a decree is by no means a 
variation of its terms. I am therefore 
unable to hold that oral evidence to 
prove a subsequent adjustment, underi 
which part of the decree was paid and 
the rest agreed not to be executed against 
the judgment-debtors, is inadmissible in 
evidence. 

I may mention that in many cases 
where the decree-holder, on receipt of 
consideration, agreed to an adjustment, 
and subsequently denied the adjustment 
and did not certify it 'to -the Court, the 
judgment-debtor’s remedy to sue for 
damages for breach of the contract has 
been well recognized. In all such suits 
oral evidence to prove the adjustment 
has of course to be admitted. The re¬ 
sult therefore is that this appeal is dis¬ 
missed with costs including in this Court 
fees on the higher scale. 

P. S. Some days after the delivery of 
this judgment my attention was drawn 
to a Calcutta case, 24 I. G ., 39L, 
where also the opinion was expressed 
that a decree is not covered by the sec¬ 
tion. 

M.N./r.K. Appeal dismissed. 
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SULAIMAN, Ag. C. J., AND MUKERjr 

and King, JJ. 

Ganesh Shankar Vidyarthi , In the 
matter of. 

Misc. Case No. 658 of 1928, Decided on 
30th July 1928. 

Contempt of Courts Act (1922). S. 2—Arti¬ 
cle in a newspaper highly prejudicial to a 
fair trial—Article also written with that ob¬ 
ject—Writing is a gross contempt of Court. 

A printer and publisher of an article in a 
newspaper, which is calculated to influence 
the mind of not only the prosecution witnesses 
in a case but also of the-general public and is 
therefore highly prejudicial to a fair trial, and 
which is written with the object of prejudicing 
the public against the merits of the prosecu¬ 
tion, is guilty of contempt of Court of a 
grossly reprehensible character which cannot 
be overlooked. [P 82 C I] 

Uma Shankar Bajpai —for the Crown. 
Kapil Deo Malaviya —for Applicant. 
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Sulaiman, Ag. C. J.— Mr. Ganesh 

Shankar Vidyatrthi, Editor, Printer and 
Publisher of the Partab Newspaper, 
Cawnpore, has been called upon to show 
cause why he should not be punished for 
contempt of the Court of Mr. Mahendra 
Prasad, Magistrate of Allahabad, commit¬ 
ted on account of an article headed 
“Naini Tail riot and Mr. Dublis,” which 
appeared in his paper on 22nd April 1928. 
The article in question was undoubtedly 
a most offensive article and the tone and 
language employed indicate that the inten¬ 
tion of the accused was to make the pub¬ 
lic believe that the accused persons had 
been oppressed by the jail authorities and 
provoked into disobedience. The article 
contained a passage, among others, express¬ 
ing the opinion of the editor that he 

“could unhesitatingly say that Mr. Dublis 
(one of the accused) is by no means one of 
those young men who involve others in trouble 
by inciting them and try to savo their own 
•skin.” 

There was a further suggestion that 
prisoner witnesses inside the jail were 
in a helpless position and could be made 
to make any false statement that the jail 
authorities wanted them to make because 
they had to be submissive to them and be¬ 
fore them they “trembled like a cane.” In 
our opinion, there can be no doubt that 
the article in question was calculated to 
influence the mind of not only the prose- 

I 

'cution witnesses but also the general pub¬ 
lic, and was therefore highly prejudicial 
to a fair trial, though very likely no great 
harm has been actually done. The object 
of writing appears to have been to pre¬ 
judice the public against the merits of 
the prosecution. The act amounted to a 
gross contempt of the Court of the 
Magistrate, was highly reprehensible and 
cannot be overlooked. 

The accused, however, has admitted his 
guilt before us and tendered an uncondi¬ 
tional apology throwing himself on the 
mercy of the Court. Having taken all 
the circumstances into consideration, we 
have come to the conclusion that although 
we must and do find the accused guilty of 
the offence with which he is charged, we 
do not think that we should, in view of 
his apology, impose any punishment on 
him. We accordingly let him off with a 
warning, and we trust that he will take 
good care in future to respect the dignity 
-of Courts, and not commit any such of¬ 
fence again. We direct that he should 
pay the costs of these proceedings includ- 
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ing counsel s fee which we assess at 
Rs. 100. 

M.n./r.k. Accused found guilty. 


A I. R. 1929 Allahabad 82 

Sulaiman, J. 

Prem 'Narain —Accused— Appellant. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 757 of 1928, De¬ 
cided on 27th October 1928, from order 

of Sess. Judge, Saharanpur, D/- 17th July 
1928. 

(a) Penal Code, S. 366—Girl kidnapped 
under 16—Accused believing her to be over 
16—Accused cannot be protected. 

If it turns out that tho girl was under 16 
years of age, the accused, even if he honestly 
believed her to be over 16, cannot protect him¬ 
self as he must be deemed to havo acted at his 
Peril- [P 82 C 2] 

(b) Penal Code S. 366—Illicit intercourse 
does not cease to be so merely because it is 
repeated. 

Illicit intercourse does not cease to bo one, 
merely because it is repeated. If the intention 
is to kidnap the girl in order to seduce her to 
illict intercourse, tho fact of previous intimacy 
with her is wholly immaterial. 

[P 82 C 2, P 83 G 1] 

Judgment. There can be no doubt as 
to the facts of this case. The statement of 
Captain Tobit alone fixes the complicity 
of the accused. The evidence fully esta¬ 
blishes that the accused brought over 
Mt. -Jugia and kept her in his quarters, 
alleging that she was his wife. The me¬ 
dical evidence, coupled with the state¬ 
ment of the girl’s father, establishes that 
she is under 16 years of age. There is 
no reason to suppose that the accused 
believed that she was over 16. Even if 
he did, that would bo no valid defence to 
the charge. If it now turns out that she 
was under 16 years of age, the accused, 
even if he honestly believed her to be 
over 16, cannot protect himself as he 
must be deemed to have acted at his 
peril. 

The learned Sessions Judge has quoted 
the opinion of a living commentator to 
the effect that where a man had had illi¬ 
cit connexion with a girl before she was 
kidnapped, it would not be said that he 
kinapped her with intent to seduce her to 
illicit intercourse. The learned Judge 
has rightly dissented from such a startling 
view. Illicit intercourse does not cease 
to be one, merely because it is repeated 
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• If the intention is to kidnap'the girl in 


order to seduce her to illicit intercourse, 
the fact of previous intimacy with her is 
wholly immaterial. The circumstances 
'show that Mt. Jugia went over to live 
with the accused of her own free will, 
but no question of consent arises with 
regard to the offence under S. 366. L P. C. 
1, therefore, dismiss the appeal. 

S.N./r.K. Appeal dismissed. 
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Dalal, J. 

{Saha) Mwma Lal— Plaintiff—Appel¬ 
lant. 

v. 

Tara and anothe >—Defendants—Res¬ 
pondents. 

Second Appeal No. 1606 of 1926, Deci¬ 
de Ion 21st November 1928, from decree 
of Dist. Judge, Shahjahanpur, D/- 9tla 
August 1926. 

(a) Civil P. C., O. 11, Rr. 14 and 21—Non- 
compliance with order under R. 14—Dismis¬ 
sal under R. 21 is not justified. 

A Court has no jurisdiction to dismiss a suit 
under R. 21 for non-comp]ianco with an order 
by tho Court under R. 14 for production of 
documents : A. /. R. 1024 Mai. 532, Foil. 

, v „ [R 93 C 2] 

(b) Civil P. C., O. 11, R. 21—Order of dis¬ 
missal wrongly passed under R. 21, without 
jurisdiction—It is decree and appeal lies. 

An appeal lies against an order of dis¬ 
missal of a suit under 0. 11, R. 21. by a Court 
which had no jurisdiction to dismiss it under 
that rule. The order not being passed under 
that rule, tho dismissal under it is a decree 
and appealable. [P 83 C 2, P S4 C lj 

M. L. Arjarwala and Benod Behari Lal 
—for Appellant. 

Ilamandan Prasad for Respondents. 

Judgment.— The trial Court of the 
Assistant Collector purported to dismiss 
a suit for the recovery of arrears of rent 
under the provisions of O. 11, R. 21. The 
suit was undefended but the Court 
directed tho plaintiff to produce his 
account-books. * This order was pre¬ 
sumably pissed under the provisions of 
R. 14, which makes it lawful for a Court 
at any time during the pendency of any 
suit to order the production by any pirty 
thereto upon oath of such of the docu¬ 
ments in his possession as the Court shall 

f V?i k w ht \ Thero was no application 
ie c Q ondants that the account-books 
were wanted for inspection. Apart from 
other reasons which 1 shall state pre- 
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sently the order of the Assistant Collector 
was beyond his jurisdiction because the 
provisions of R. 21 imply action to be 
taken by a defendant. The penalty is not 
imposed on disobedience of an order of a 
Court because the penalty follows, on the 
party who seeks this remedy applying to 
the Court for an order to dismiss a suit 
or to strike out a defence. Here the 
defendant being absent there was no party 
to claim the privilege of tho penalty and 
under the rule it is my opinion that a 
Court cannot act on its own motion. 

The second reason why I consider the 
order of the Assistant Collector to be 
without jurisdiction is that the penalty 
does not attach to an order for the produc¬ 
tion of documents. This follows from 
whit [ have already stated. The penalty 
does not arise from any action of the 
Court hut arises from an action of a party. 
Under R. 14 the Court is permitted to 
older production and on failure of such 
production there is no penalty because 
R- 21 does not permit of a penalty on the 
motion of the Court. It is only where a 
party mikes application and fails to ob¬ 
tain the evidence which it seeks from the 
opposite party that tiie penalty of R. 21 
follows. There is thus a very clear dis¬ 
tinction between R. L4 and Rr. 6 to 8 12 
and 15. Rr. 6 to 8, 12 and 15 apply to 
parties who have been given the right to 
move for serving of interrogatories, for 
discovery of documents and for inspection 
thereof, .as regards matter within the 
knowledge oh the other party and docu¬ 
ments within tho control of the other 
party. R. 21 does not apply without a 
party making a motion and, therefore, no 
penalty can attach to R. 14 because under 
that rule tho Court acts of itself and not 
on the motion of a party. There is a 
recent judgment of a Bench of two Judges 
of the Madras High Court in which it 
was held that 0. 11, R. 21, Civil P. C. 
did not justify tho dismissal of a suit for 
non-compliance with an order under 0.11, 
R- 14, Civil P. C., for production of docu¬ 
ments, S ubbayyar v. ill. L. M. Ramana- 
tkan Chettiar (l). 

Tho point has arisen in second appeal 
because the lower appellate Court rejected 
the appeal of the plaintiff on the ground 
that no appeal lay from a dismissal of a 
suit under 0. 11, R. 21. The order of the 
trial Court, however, was not one passed 
under that rule and the suit must be con- 
(1) A. iTr. 1924 Mad. 582. -- 
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sidered to have been dismissed on the sions of Chap. 33, and the case is a war- 


Imerits and such a dismissal would be a 
decree and appealable. I set aside the 
decree of the District Judge dated 9th 
August 1926, and remand the first appeal 
to that Court for a trial according to law. 
Costs here and hitherto shall abide the 
result. 

M.N./R.K. Appeal remanded. 
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Dalal, J. 

Banarsi Das and another —Accused— 
Applicants. 

v. 

Emperor — Opposite Party. 

Criminal Revn. No. 801 of 1928, Deci¬ 
ded on 19th November 1928, from order 
of Dist. Magistrate, Cawnpore, D ; - 27th 
September 1928. 

* Criminal P. C., S. 446-Case against 
Indian accused together with one European 
—Magistrate cannot assume jurisdiction 
over Indians by discharging the European 
— He must commit them to Sessions. 

Under S. 446 where a Magistrate decides 
under S. 443 that a case ought to be tried 
under the provisions of Chap. 38, and the case 
is a warx^rit case, the Magistrate enquiring 
into the case shall, if he does not discharge 
the accused under S. 209 or S. 253, commit 
the case for trial to the Court of Sessions 
whether the case is or is not exclusively tri¬ 
able by that Court. The provisions of that 
section are mandatory and a Magistrate, after 
deciding that he had no jurisdiction, cannot 
assume jurisdiction against the Indian ac¬ 
cused by discharging the European British 
subject. [P C 1, 2] 

Sailanath Mukerji and Rama Kant 
Malaviya —for Applicants. 

Uma Shankar Bajpai —for the Crown. 

Order .—An Indian, a police constable 
was complainant in this case and one of 
the accused was a European of the name 
of Mr. Marshall. In the first cumplaint 
Mr. Marshall was made the principal 
offender. On an application by him the 
Magistrate recorded a finding under 
S. 443 (1), Criminal P. C., that the case 
was one which ought to be tried under 
the provisions of Chap. 33. Subsequently 
the Magistrate by an exceedingly sum¬ 
mary order discharged Mr. Marshall on 
18th September, and assumed jurisdiction 
himself to try the Indians who were 
prosecuted along with Mr. Marshall. 
[Under S. 446, Criminal P. C., where a 
{Magistrate decides under S. 443, that a 
lease ought to be tried under the provi- 


rant case, the Magistrate enquiring into' 
the case shall if he does not discharge' 
the accused under S. 209 or S. 253, com- 1 
mit the case for trial to the Court of 
sessions whether the case is or is not 
exclusively triable by that Court. The! 
provisions of that section are mandatory, 
and a Magistrate after once deciding that 
he had no jurisdiction cannot assume 
jurisdiction by discharging the European! 
British subject. In the present case it 
is obvious to me that the discharge was* 
made in order to assume jurisdiction. 
Eeference is made in the order of dis¬ 
charge by the Magistrate to a first state¬ 
ment of Beni Singh. How statement of. 
a witness made to the police can be used 
in evidence, is not explained. Such a 
statement can be utilized to contradict 
the statement of Beni Singh. The- 
Magistrate, however, has not proceeded 
to discuss how Beni Singh’s statement in 
Court is contradicted by another pre¬ 
vious statement. There is nothing on 
the record to show that a copy of the 
previous statement w T as given to the de¬ 
fence in order to contradict Beni Singh. 
There was another complainant Lakhan 
Singh also and no reference is made to 
his evidence charging Mr. Marshall with 
the crime. He definitely stated ‘ The 
Babu and Sahib had asked them to bring 
us inside.” Another statement of Lakhan- 
Singh is “ The Babu and Sahib asked 
Beni Singh to take up his puttis and half¬ 
pants.” 

The order discharging Mr. Marshall is- 
not before me for revision, but I men¬ 
tion these facts-to indicate that the- 
Magistrate has gone out of his way to 
assume jurisdiction by discharging Mr. 
Marshall on insufficient grounds. I 
do not think that the wording of S. 446 
permits of such an assumption of juris¬ 
diction- The Magistrate is empowered, 
only to hold an enquiry in this case and 
if he does not discharge the Indian appli' 
cants, Banarsi Das, Ram Chandra, Sukh 
Lai, Hugal Kishore and Joti Swarup, he 
is bound to commit them to the Court of 
sessions and he is hereby directed to do- 
so if he does not discharge them. 

r.K. Committal ordered. 
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SULAIMAN, Ag. 0. J. AND BANERJI, J. 

Mangat Bai and others —Applicants. 

v. 

Babu Bam —Opposite Party—Respon- 

denfc. 

Execution First Appeal No. 11 of 1928, 
Decided on 2nd July 1928, from decree of 
Sub-Judge, Budaun. 

Civil P. C., S. 47—Order rejecting appli¬ 
cation for stay of sale is not order under 
S* 47 conclusively determining rights of par¬ 
ties and is not appealable. 

No appeal lies against an order rejecting an 
application for stay of sale as the order does 
not .involve any question relating to the exe¬ 
cution of the decree which would amount to 
an adjudication conclusively determining the 
rights between the parties with regard to any 
of the matters in controversy: A. I. R. 1921 111. 

®° 8 ; 4: L R - rj26 Au - 208, Rel. on.-, H A. L. J. 
obi, I)mt. 

Sarkar Bahadur Johari —lor Appli¬ 
cants. 

Sulaiman, Ag. C. J— This is an exe- 
cution first appeal arising out of a mjrt- 
gage decree. The appeal purports to have 
been preferred from an order dated 19th 
December 1927. That order merely was 
one rejecting an application for stay of the 
sale. It is clear to us that such an order 
is not appealable. It did not involve any 
(question relating to the execution of the 
(decree which would amount to an adjudi¬ 
cation conclusively determining the rights 
of the parties with regard to any of the 
matters in controversy. S. 47 has to be 
read with S. 2, Civil P. C., and reading 
the two sections together it is obvious 

that every order passed by an execution 

Court is not necessarily appealable. It 
i9 only appealable when it determines the 
rights of the parties with regard to any 
matter in controversy. A refusal to post¬ 
pone a sale did not determine the rights 

■ot the parties within the meaning of that 
section. We may refer to the case of 

Husain Bhai v. Beltie Shah Gilani { l) 

ZaUria v Rish -‘ 

The learned advocate for the appellant 
has iehedon tl^caseof Sliiam Ball v. 

Lal (3). Piggott, J„ in that case 
X ‘'l t eXP ,‘' eSS any final °P ini °n on the 

question whether an order passed in the 
course of proceedings held under 0 . 21 , 

was . wmlable. Walsh, J., how- 

191 A ' t' w' l™ 4 A11> 808 =46 All. 733. 

3 M<n'rf'i A 19 A 2G r AU / 268=48 All. 260. 

(3) [ 1 JIG] 14 A. L. J. 363=35 I. C. 230. 


ever, thought that because there were 
15 paras, of controversial pleadings in 
the objection their dismissal was a. judi¬ 
cial decision. In the present case a refusal 
to postpone the sale did not amount to a 
final judicial decision. 

There are other grounds taken in the 
memorandum of appeal, but they appa¬ 
rently were not pressed before the Court 
below, for there is no reference to them 
in the order and Mr. Johari, on behalf of 
the appellant, is unable to state that they 
were actually pressed before the Court 
below. 

We are further of opinion that they 
have no force. Mr. Johari contends that 
the judgment-debtor has been prejudiced 
because the sale proclamation did not 
mention that the other encumbrances 
mentioned therein were subsequent. This 
objection of the judgment-debtor was 
futile because the dates of all these subse¬ 
quent encumbrances were actually men¬ 
tioned in the sale proclamation The only 
other point urged by him is that the 
decree-holder should not have been al¬ 
lowed to purchase the property at a price 
lower than the value estimated by the 
Court. 0.21, R. 72, Civil P. C., was 
amended by this Court in 1927, and under 
the amended rule there is no power in a 
Court to restrict the option of the decree- 
holder and compel him to purchase pro¬ 
perty at any minimum price. No other 
point is pressed before us. The appeal 
accordingly has no merits and is dis¬ 
missed under 0 41, R. 11. 

M.n./r.k. Appeal dismissed. 

A I. R. 1929 Allahabad 85 (2) 

Weir, J. 

Alt. Pran Dei —Defendant—Appellant. 

v. 

Sat Deo 1 iwari and others —Plaintiff 
and Defendants—Respondents. 

. Second Appeal No. 914 of 192G, De¬ 
cided on 3rd August 1928, from a decree 
of Sub-Judge, Basti, D/- 16th February 
1926. 

( a ) Transfer of Properly Act, S. 3—Regis¬ 
tered agreement not to alienate property is 
not notice to vendee, if agreement makes no 
mention of specific property. 

Where, by a registered agreement between 
two persons, one agreed not to alienate pro¬ 
perty without the other’s consent but no spe¬ 
cific property was mentioned in the agreement 
mere registration could not be treated as 
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notice to a vendee who would not have dis¬ 
covered tlio existence of the agreement by a 
search for transactions affecting the property 
sold - [P 46 G 1] 

(b) Transfer of Property Act, S. 54—Price 
not paid Suit for possession by purchaser 
Court should decree possession condition¬ 
ally on payment of the price. 

No doubt a purchaser is entitled to sue for 

possession, notwithstanding the fact that he 

has not paid the consideration but the Court 
should consider the equity arising out of the 
non-payment. A decree for possession should 
be passed conditionally on payment of the 
purchase money : 30 All. 125, Foil. [P 86 C 2] 

Harnandan Prasad —for Appellant. 

N. Upadhiya —for Respondents. 

Judgment —In this case the plain¬ 
tiff sued for possession of a 4 pie share 
in area Mahulani Khurd which he alleges 
was sold to him for Rs. 400 by Ram 
Milan, defendant I. Pie has joined as 
defendant Ram Milan’s wife Mt. Pran 
Dei and one Shiva Hn-ragh Pathak. The 
sale in respect of which the suit was 
brought was effected on 29th November 
1923. Several defences were raised, but 
I am concerned with only two of them. 
The first is this : hit. Pran Dei, who is 
the sole appellant in this appeal, alleges 
that on 7th September 1920, her husband 
Ram .Milan entered into an agreement 
with her that he would not alienate, 
either by mortgage or sale, any part of 
his property without her consent. This 
agreement is in writing and lias been re¬ 
gistered ; and counsel for hit. Pran Dei 
contends that the agreement is valid 
under S. 25, Contract Act. The learned 
Subordinate Judge decided that the agree¬ 
ment was ineffectual to restrain Ram 
Milan’s right to sell the property, and 
secondly, that in any event,the plaintiff 
was not aware of the existence of the 
agreement and could not he in any way 
affected by it, because no specific pro¬ 
perty was mentioned in the agreement. 
I agree with the learned Subordinate 
Judge in holding that the fact that this 
agreement though registered cannot be 
treated as notice to the plaintiff since the 
property in suit is not mentioned in it, 
and, therefore, a purchaser or mortgagee 
would not have discovered the existence 
of the agreement by a search for transac¬ 
tions affecting the property in suit. The 
learned Subordinate Judge has found as 
a fact that the plaintiff “had no know¬ 
ledge of this agreement,” i. e., had no 
actual notice of it, and so I hold that the 
agreement has no effect upon his rights 


as a purchaser of the property in suit. It* 
is, therefore, unnecessary for me to decide- 
whether the learned Subordinate Judge 
was or was not right in holding that the 
agreement between Mt. Pran Dei and her 
husband, Ram Miian, could not affect the 
validity of the sale to -the plaintiff even 
if the plaintiff had express notice of it. 
The point does not seem to be free from 
doubt : see AH Hasan v. Dliirja (l) and 
KuJdip Singh v. Klietrani Koer (2) and 
I abstain from expressing any opinion on 
the point. 

The next question is whether the plain¬ 
tiff is entitled to a decree for possession, 
of the property in suit. The deed by 
which the property was sold to him con¬ 
tained a statement that Rs. 230 of the- 
consideration had been paid to Ram 
Milan before the deed was registered, and 
that the remaining Rs. 200 were left with 
him to he paid to one Mt. Mukhraji, the 
mistress of Ram Milan. The plaintiff 
says that he paid Rs. 200 before the deed 
was executed and also paid the remaining. 
Rs. 200 to Mt. Mukhraji, hut both the 
Courts below have disbelieved his state¬ 
ment and have held that no part of the 
consideration has been paid by him. The 
learned Subordinate Judge has neverthe¬ 
less decreed the plaintiff ’s claim for pos¬ 
session with costs relying on the autho¬ 
rity of Raj Nath Singh v. Paltu (3). 
That case was decided by Stanley, C. J., 
and Pramada Charan Banerji, J. It was 
in many respects similar to the case be¬ 
fore me. There had been a sale of four 
pies share in a village for Rs. 200. The 
plaintiff alleged that this money had been 
paid and claimed possession. The defen¬ 
dants denied that any part of the con¬ 
sideration had been paid and both the 
Courts below held that this was the fact. 
Stanley, C. J., and Banerji, J., held that 
although the plaintiff was entitled to sue 
notwithstanding the fact that he had not 
paid the consideration, there was never" 
theless, an equity arising out of the non¬ 
payment of the purchase-money by the 
plaintiff, and that regard ought to be paid 
to it in any decree which the Corfrt 
might pass. Accordingly they directed 
that if within six months from the date 
of their judgment the plaintiff should pay 
to the defendants the sum of Rs. 200, the 

(1) [1882] 4 All. 518=(1882) A. W. N. 118. 

(2) [1898] 25 Cal. 869=2 C. \V. N. 463. 

(3) [1908] 30 All. 125=5 A. L. J. 96-fl908> 

A. W. N. 33. 




Boulton Bros. v. New Victoria Mills Allahabad 87 


property mentioned in the plaint should 
be delivered to him, but in default of 
such payment the plaintiff shall forfeit 
his right to recover the property. That 
decision is binding upon me. I shall 
follow it and make the same order as was 
made in it. 

I accordingly vary the decree of the 
Court below and direct that if the plain¬ 
tiff pays to Bam t Milan within six 
months from the da e of this judgment 
the sum of Bs- 400, the property men¬ 
tioned in the plaint shall be delivered to 
him : but if the plaintiff does not pay 
the purchase-money within the time 
aforesaid, his suit shall stand dismissed 
with costs in all the Courts. If, how¬ 
ever, the plaintiff pays the said purchase 
money within the said period, then in 
view of the fact that the plaintiff falsely 
alleged that he had paid the entire pur¬ 
chase money when in fact he had not, I 
direct that the parties shall abide their 
costs in the Courts below ; but that if 
the plaintiff pays the said purchase' 
money within the time aforesaid, he 
shall be entitled to the costs of the ap¬ 
peal in this Court. 

S.l./r.K. Decree altered. 
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Sen and Niamatullah, JJ. 

Boulton Bros. & Co. Ltd. {India) 
Delhi —Plaintiffs—Appellants. 

v. 

New Victoria Mills Co. Ltd., Cawn- 
pore —Defendants—Bespondents. 

First Appeal No. 377 of 1925, Decided 
on 29th May 1928, from decree of Addl. 
Sin. C. C. Judge, Cawnpore. 

(a) Principal and agent — Contract of 
agency subsisting •— Agent’s shortcomings in 
discharge of his duties under agreement — 
Principal is liable to pay commission under 

agreement—Contract Act, S. 39. 

So long as the agency subsists, the principal 
remains under his contractual obligation to 
pay the commission in terms of the agreement 
which creates mutual rights and obligations of 

a continuing nature, in spite of all the short¬ 
comings of the agent in the discharge of his 
duties under the agreement. [P 94 C 1 ] 

A certain company, S, was appointed manag¬ 
ing agents of another company, P, for a certain 
number of years, and the agreement was duly 
executed. The oompany S was thereunder 
entitled to a certain commission as remunera¬ 
tion for their services as managing agents. 
Suoh services ware not, however, categorically 
enumerated iu the agreement. The agreement 


was to have immediate effect and the directors 
of P company were to enforce it. P paid cer¬ 
tain amounts to S as commission for their 
services for certain periods. But the services 
rendered by the company S were not of a sub¬ 
stantial nature and it was found that their 
services were not profitable to P company. 
So the contract of agency was put an end to. 
The company S therefore sued for their com¬ 
mission up to the date of their dismissal as 
managing agents. 

Held : that in spite of all the shortcomings 
of the S company in the discharge of their 
duties there was acquiescence in the continu¬ 
ance of the managing agency up to the date of 
dismissal. The responsibility lor the company 
P not having had full value for the amount of 
commission to which they continued to be 
liable lay with their directors who allowed 
things to drift too long. The desire of the 
company P not to pay the commission is like 
that of a master who allows his servant to re¬ 
main idle for the whole month and objects at 
the end of the month to paying his salary on 
the ground that he did little or no work 
during the whole month. P was therefore 
liable to pay the commission. [P 94 G 1] 

(b) Principal and agent — Agent entering 
into understanding with third party—Agent 
must disclose such understanding to princi¬ 
pal—Contract Act, S. 215 — Companies Act, 
Ss. 91-A and 91-C [Obiter). 

Where ther^ is conflict between duty and 
interest, the servant or agent must discloso 
any understanding likely to result in gain to 
him, arrived at between the servant or agent 
and a third person who enters into a contract 
with the master or principal, otherwise such a 
secret bargain being a fraud on the master or 
principal will entitle him to rescind the con¬ 
tract with such third person: Transvaal Land■> 
Co. v. New BeUjium [Trnnsvaal) Land and 
Development Co. (1914) 2 Ch. 4S8; Penama and 
South Pacific Teleijraph Co. v. India Rubber , 
Gutta Percha and Telegraph Works Co. 10 Ch. 
515; Shipway v. Broadwood , (1899) 1 Q. B. 369 
and Hukman v. Kent , (1915) 1 Q. B. D. 881, 
Foil. [P 94 G 1, 2j 

(c) Specific Relief Act, S. 21 (b)—Contract 
of service dependent on personal qualifica¬ 
tion cannot be specifically enforced. 

Certain persons wore employed as managing 
agents of a company on account of their re¬ 
putation in commercial circles. Afterwards 
those persons lost their previous reputation. 

Held : that such contract of service was not 
specifically enforceable. [P 96 G 2J 

(d) Contract Act, S. 205 — Certain com¬ 
pany appointing another company as Manag¬ 
ing Agents for twenty years, incentive to do 
so being latter company’s commercial repu¬ 
tation — Latter company losing its previous 
reputation—First company terminating con¬ 
tract before expiry of twenty years—Resolu¬ 
tion dismissing latter company’s services 
passed at meetings held irregularly—Irregu¬ 
larities not material—Dismissal is valid —No 
damages can be claimed as loss of reputation 
of company was sufficient cause to end 
contract. 

One company S appointed another company 
P for a term of 20 years as their managing, 
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agents, the chief incentive to do so being the 
great reputation of that company in commer¬ 
cial circles. Afterwards company P came to 
he discredited and as the company S felt that 
their association with P was rather a hindr¬ 
ance than a help to them terminated by a 
resolution their contract with P and dismissed 
them as managing agents. The meetings at 
which the resolution removing P from office as 
managing agents was passed, were irregular. 
But the irregularities complained of were not 
material and the result would have been the 
same, oven if the irregularities would not have 
happened. 

Held: that the company S were justified in 
removing P as their managing agents, even 
before the expiry of the time stipulated, for 
hencewas sufficient cause for them to do so and 
there the company P were not entitled to 
claim any damages, and as the resolution 
would have been passed even if the irregulari¬ 
ties complained of had not happened. For the 
dismissal, if otherwise justified, could not be 
characterised as wrongful because the means 
adopted to bring about that perfectly legiti¬ 
mate end were not warranted by the rules of 
procedure applicable to the case unless it 
would be shown that the non-observance of 
those rules itself resulted in harm to the party 
dismissed: Pearce v. Foxier, 17 Q. P. D. 530, 
Red. on. [V 00 C 2] 

(e) Specific Relief Act, S. 42 — Proviso — 
Mere declaration cannot be granted if con¬ 
sequential relief is not claimed. 

Where a company sued for declaration that 
they wore the managing agents of another 
company but omitted to claim the consequen¬ 
tial relief of injunction to restrain the other 
company to interfere with the discharge of 
their duties as managing agents, no declara¬ 
tion could be granted. [P 98 G 1] 

Tej Bahadur Sapru , P. N. Sapru and 
Bishv a Nath Tholal— for Appellants. 

N. N. Sircar , Kailas Nath Iiatju and 
Vikarmajit Singh for Respondents. 

Judgment.—This appeal arises out of 
a suit brought by the plaintiff-appellant 
Messrs. Boulton Bros. & Co. (India) Ltd., 
against the defendant, The New Victoria 
Mills Co. Ltd., for certain reliefs on the 
basis of a contract of agency entered into 
by the parties, under which the plaintiff 
company were made the managing agents 
of the defendant company. 

The plaintiff company came into exist¬ 
ence early in 1921 with its office at No. 10 
Alipore Road, Delhi. Although it was a 
separate legal entity having been incorpo¬ 
rated in India (as its name indicates) 
under the Indian Companies Act of 1913 
it may be regarded as an Indian branch 
of the English Company, Messrs. ‘Boulton 
Bros. Ltd.’ which was considered a few 
years before as a premier business con¬ 
cern with a well-established reputation 
in high commercial circles. The Memo¬ 


randum of Association issued by the 
plaintiff company advertised as one of 
its objects the carrying on of 

all kinds of agency business in relation to 
the investment of money, the sale of property 
and the collection and receipt of moneys and 
to take part in the management, supervision or 
control of the business or operations of any 
other company, association, firm or person and 
to act as the managing agents, agents, secre¬ 
taries or other officers of any such company, 
association, firm or person, and in connexion 
therewith to appoint and remunerate any 
directors, accountants and other experts or 
agents.” 

W. W. Boulton and R. G. H. Boulton, 
the two brothers who were at that time 
dominating personalities in the business 
were its only directors. There can be no 
doubt that the plaintiff company derived 
its importance from the name it bore, from 
its supposed control by the two brothers 
and from the connexion popularly believed 
to exist between it and the English com¬ 
pany of the same name. 

The defendant, New Victoria Mills Co. 
Ltd., was started in October 1920 with a 
capital of 5 crores of rupees. It took over 
the assets and liabilities of its predeces¬ 
sor “The Victoria Mills Co. Ltd.,” which 
ceased to exist under circumstances not 
material to the present case. The defen¬ 
dant company carried on the business of 
‘‘Spinners, weavers, manufacturers, balers 

and pressers of all jute,.cotton, wools 

hair and other fibrous materials” 

at Cawnpore where it had its registered 
office. 

At the time the agreement of agency 
was executed (1st February 1922) the 
directors of the defendant company were: 

1. Mr. A. West. 

2. ,, B. West. 

3. ,, A. A. Black. 

4. ,, A. H. Silver. 

5. ,, W. G. Clarke who retired in 
April 1922 and Mr. W. W. Boulton was 
appointed in his place. 

The management of the defendant com¬ 
pany was vested in Messrs. A. West, 

B. West and A. A. Black, who were in 
receipt of regular salaries and 5 per cent, 
of the profits 

‘‘after deducting depreciation but before taking 
anything to reserves or making any provision 
for income-tax, super-tax or similar charges.” 

Article 119 of the Memorandum of As¬ 
sociation of the defendant company pro¬ 
vided that 

“the company by extraordinary resolution 
may at any time determine that the business 
of the company shall be carried on by manag¬ 
ing agents, subject to the direction and control 
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of the directors, and such meeting may ap¬ 
point any company or firm to be the managing 
agents of the company; should such meeting 
fail to make any such appointment, then the 
directors shall appoint such company or firm 
to be the managing agents of the company as 
they shall in their discretion determine.” 

At an extraordinary general meeting of 
share-holders held on 16th January 1922 
the plaintiff company were appointed 
managing agents for a term of 20 years, 
and the agreement dated 1st February 
-1922 was duly executed. The plaintiff 
• company are thereunder entitled to 10 
per cent. 

“on the half-yearly profits of the company 
after deducting interest on debentures, or 
other moneys borrowed but before placing any¬ 
thing to depreciation, reserve or other special 
accounts and before making any provision for 
income-tax, super-tax or other like impositions 
and with a guaranteed minimum of rupees 
fifteen thousand in every half year” 

besides 

4 ‘an office allowance- of rupees one thousand 
per mensem payable monthly” 

as remuneration for their services as 

managing agents. Such services are not, 

however, categorically enumerated in the 

agreement. 

It is a question in the case as to whe¬ 
ther the plaintiff company discharged 
their duties as managing agents of the 
defendant company but it is common 
ground that they received from the defen¬ 
dant company (i) Rs. 29,430 representing 
their share of the commission for part of 
the period of agency included in the six 
months ending on 31st March 1922 and 
(2) Rs. 60,829-8-10 for the six months 
ending on 30th September 1922. 

Tn December 1922 suspicions were 
aroused as regards the reputation and 
credit of Boultons in commercial circles. 
In January 1923 the directors of the de¬ 
fendant company regarded the association 
of plaintiff company damaging to the in¬ 
terest of the former company. On 29th 
March 1923 the directors of the defen¬ 
dant company passed a resolution dis¬ 
missing the plaintiff from the managing 
agency created hy the agreement of 1st 
February 1922. This resolution was con¬ 
firmed at an extraordinary general meet¬ 
ing of share-holders on 7th April 1923. 
The regularity of these meetings and the 
validity of the resolutions passed at them 
are questioned by the plaintiff. It is, 
however, admitted that the plaintiff com¬ 
pany ceased to act as managing agents 
tfrom that time. 

Tn December 1923 one Mr. Treeby, a 


share-holder of the defendant company, 
instituted a suit before the Subordinate 
Judge, Cawnpore, challenging the legality 
of the aforesaid meetings and resolutions, 
but that suit was eventually withdrawn 
after some correspondence with the legal 
advisers of the defendant company. 

The suit out of which this appeal has 
arisen was brought on 30th September 
1924 for the following reliefs: 

Firstly, for recovery of Rs. 34,666-7-0 
being the commission earned by them, 
during the six months from 1st October 

1922 to 31st March 1923, including ex¬ 
penses incurred by the plaintiff company 
in the discharge of their duties an manag¬ 
ing agents; 

Secondly, for a declaration that the pro¬ 
ceedings of the meeting of directors held 
on 29th March 1923 were 'ultra vires, 
null and void,’’ notice of the meeting not 
having been given to one Mr. D’Souza 
who was an alternate director for Mr. 
W. \V. Boulton, a permanent director 
absent from India; 

Thirdly, for a similar declaration with 
regard to the proceedings of the meeting 
of the share-holders held on 7th April 

1923; 

Fourthly, as a result of the 2nd and 
3rd reliefs, for a declaration that the dis¬ 
missal of the plaintiff company resolved 
on by the directors and share-holders was 
not operative, leaving the plaintiff’s posi¬ 
tion as managing agents under the agree¬ 
ment dated 1st February 1922 unaffected 
and subsisting upto the date of the suit; 

Fifthly, for recovery of Rs. 54,000 being 
the commission and office allowance for 
the twohalf years ending on 30th Sep¬ 
tember 1923 and 3ist March 1924; 

Sixthly, for recovery of rupees 16 lacs 
as damages for wrongful dismissal before 
the expiry of the term of 20 years sti¬ 
pulated for in the agreement of 1st Febru¬ 
ary 1922, in case 2, 3 and 5 reliefs are 
not granted. 

The defence, as put forward, in the 
written statement of the defendant, was 
that 

“the plaintiff company never took over nor did 
it ever attempt to perform the duties required 
under the agreement of 1st February 1022” 

and 

the business of the defendant company was 
carried on by Messrs. A. and B. West and A.A, 
Black, the directors thereof, as it always had 
been done,” 

that the meetings held on 3lst March 

1923 and 7th April 1923, were duly con- 
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vened and the plaintiff’s dismissal decided 


on at those meetings was justified under 
the circumstances of the case. 

The learned Subordinate Judge held 
against the plaintiff on all the questions 
raised in the case. He found that the 
plaintiff never acted as managing agents 
oi the defendant company, that they were 
regularly dismissed and for good cause by 
the directors and the share-holders at 
their respective meetings held on 29th 
March 1923 and 7th April 1923. 

The appeal of the plaintiff has been 
pressed on almost all the grounds urged 
before the lower Court. The .execution 
and validity of the agreement dated 1st 
February 1922 being admitted it would 
be convenient to consider the plaintiff’s 
right to each of the reliefs claimed by it. 

As regards the first relief it should be 
noticed that the plaintiff claims commis¬ 
sion and incidental charges for the half- 
year ending on 31st-March 1923, i. e,. just 
after the order of dismissal passed by the 
directors on 29th March 1923. Two 
sums had been paid by the defendant 
company on the same account for part of 
the half year ending on 31st March 1922 
and lor the half year ending on 30th 
September 1922 as already mentioned. 
It is not suggested in the pleadings that 
the payments were made by the defendant 
company through any fraud practised on 
it by its directors who were responsible 
for the payments or that there was any 
collusion between the plaintiff company 
and any of the directors of the defendant 
company. No attempt has been made to 
account for what would appear to be most 
extraordinary conduct of the directors of 
the defendant company if we assume that 
the plaintiff company never acted in any 
manner as managing agents and that the 
agreement of 1st February 1922 remained 
throughout a dead letter. On a careful 
consideration of the evidence adduced in 
the case we are led to the conclusion that 
the agreement was intended to be imme¬ 
diately operative and that the plaintiff 
company did enter on their duties as 
managing agents. It may be that after 
14 months’ experience of the agency the 
defendant company realized that it had 
made a bad bargain and in view of altered 
circumstances it was justified in termi¬ 
nating the contract of agency, a question 
which has to be dealt with at its proper 
place 

Articles 119 and 120 of the memoran¬ 


dum of association of the defendant com* 
pany run as follows: 

119. The company by extraordinary reso¬ 
lution may at any time determine that the 
business of the company shall be earried on by 
managing agents, subject to the direction and 
control of the directors, and such meeting may 
appoint any company or firm to be the manag¬ 
ing agents of the company; should such meet¬ 
ing fail to make any such appointment then 
the directors shall appoint such company or 
firm to be the managing agents of the company 
as they shall in their discretion determine.” 

120. The terms of the appointment of such 
managing agents shall be embodied in an 
agreement between the company and that such 
managing agents and the directors shall 
execute such agreement for and on behalf of 
the company and carry the same into effect 
with full liberty nevertheless to agree to any 
modification thereof either before or after the 
execution thereof.” 

As we read the articles they provide* 
in etlect, that once the company by ex¬ 
traordinary resolution determines to have 
its business carried on by managing agents 
and fails to nominate the agency, the 
directors are bound to appoint some 

company or firm” as managing agents. 
A duty has been thrown on the directors 
to have the agreement of agency executed 
and “carry the same into effect.” Liberty 
has been reserved to the directors “to 
agree to any modification” of such agree- 
ment either before or after the execution 
thereof.” These duties and powers of the 
directors have an important bearing on 
the conduct of the directors and the legal 
consequences thoreof after the agreement,, 
dated 1st February 1922, came into exi¬ 
stence. The language of these articles 
clearly indicates that the agreement of 
agency when entered into is to have im¬ 
mediate effect and that the directors 
should enforce it. 

On 6th January 1922, a notice was 
issued calling an extraordinary general 
meeting of the share-holders for 16th 
January 1922, for considering the resolu¬ 
tion 

“that as on and from the 1st day of February 
1922 the business of the company be carried on 
by managing agents subject to the direction, 
and control of the directors, and that Messrs. 
Boulton Bros, and Co., (India) Ltd., a company 
duly incorporated under the Indian Companies 
Act and having its registered office at No. 10 
Alipore Road, Delhi, be and they are hereby 
appointed to be the first managing agents of 
the company with effect as on and from the 
said 1st day of February 1922, and upon the 
terms set forth in the draft agreement sub¬ 
mitted to this meeting.” 

The exact terms of the resolution actually 
passed are not known as a copy of it has- 
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not been produced, at least it is not part 
of the printed record but it was probably 
passed in terms of the notice which 
makes it clear that the plaintiff company 
were to act as managing agents “ with 
effect from the 1st February, 1922”. This 
was followed by a letter addressed by the 
defendant company to the plaintiff com¬ 
pany enclosing a draft of the agreement 
and intimating that the latter had been 
appointed managing agents ‘ from the 1st 
February 1922.’ The agreement was exe¬ 
cuted in due course. It purports to be in 
pursuance of Art. 119 of the memorandum 
of association of the defendant company 
and provides : 


“jl) The company hereby appoints the 
managing agents to be the managing agents of 
the company as on and from the 1st day of 
lebruary one thousand nine hundred and 
twenty-two upon the terms and conditions 
hereinafter expressed and the managing agents 
hereby accept the said appointment.” 

“ (2) The managing agents shall be the 
first managing agents of the company and 
they and their successors in business whether 
under the same or any other style shall con¬ 
tinue and be the managing agents of the com¬ 
pany (unless they shall voluntarily resign 
that office) for the period of 20 years certain 
from the said first day of February one thou¬ 
sand nine hundred and twenty-two and there¬ 
after until they shall be removed therefrom 
by an extraordinary resolution of the company 
passed at an extraordinary general meeting 
specially convened for that purpose, and of 
which not less than twelve calendar months’ 
notice shall be given, and at which persons 
holding or representing by proxy or powor-of- 
attorney not less than 54th of the issued ordi- 

nary capital of the compauy for the time being 
shall be present.” 

(d) Until otherwise mutually arranged the 
remuneration of the managing agents shall 
be firstly a commission at the rate of 10% on 
e half yearly profits of the company after 
deducting interest on debentures, or other 
moneys borrowed, but before placing anything 
o depreciation reserve or other special ac¬ 
counts, and before making any provision for 
income-tax, super-tax or other like imposi- 

rJ on ® ? uc *. a guaranteed minimum of 

.* 1 . 5 » 000 ln every half year ; the said com¬ 
mission shall bo payable half yearly im¬ 
mediately after the audit of the companies’ 
accounts for the half year has been completed, 
n ’ sec °ndly, an office allowance of Rs. 1,000 
per mensem payable monthly to he increased 
at the discretion of the directors if and when- 
. r 0 directors shall consider any such 

mcroaso justified.” 


l • consideration of tho said remane 

Wthemsanging agents shall provide a su 
aide office and office establishment for t 

the expense of tho compa 
managing agents shall be entitled 
f J an<1 P ai(1 f or office rent and the ci 

of office establishment and for all actual po 

ages, telegrams, stationery and tho like e 


penses, and the company shall pay all salaries 
and commission, if any, payable to all persons 
employed solely in the company’s business 
and shall also bear and pay such proportion 
of the salaries and commission, if any, of any 
expert or other person employed by the 
managing agents, partly in connexion with 
tho business of the company and partly in 
connexion with other business as the directors 
may from time to time determine.” 

“ (5) The managing agents may also in ad 
difcion to their duties as managing agents of 
the company perform any other duties and 
work for the company which the directors 
may decide and shall receive such reasonable 
and proper remuneration for such work as 
shal be from time to time agreed upon bet¬ 
ween the said managing agents and the direc¬ 
tors, such remuneration being in addition to 
the remuneration as aforsaid.” 

(0) The managing agents shall have power 
to make, draw, endorse, sign, accept, nego¬ 
tiate and give all cheques, bills-of-lading, 
drafts, orders, bills of exchange, Government 
of India and other promissory notes and other 
negotiable instruments required in the busi¬ 
ness of the company, and may also sign and 
give all receipts, releases and other discharges 
for money payable to tho company and for the 
claims and demands of the company and to 
exercise such of the powers of the directors as 
may from time to time be delegated to them. 

That the agency is to take effect from the 
1st February 102*2 is laid down in clear terms 
in the first clause.” 


We have laid stress on the agreement 
taking effect from its date because it has 
been argued brfore us that in so far as 
specific powers were not delegated to the 
managing agents the agreement should 
be deemed to have remained in abeyance. 
Reterence is made to a sentence occurring 
in the proceedings of a meeting of direc¬ 
tors held on 16th January 1922 record¬ 
ing the resolution passed at the extra¬ 
ordinary general meeting of share-holders 
by which plaintiffs were appointed ma¬ 
naging agents. That sentence runs thus : 

Ail informal discussion took place regard¬ 
ing the delegation of powers to the manag¬ 
ing agents and the matter was deferred to 
a later date.” 


We are unable to accede to the conten¬ 
tion that the effect of this action of the 
directors was to shelve the whole ar- 
rangment, in spite of the provisions of 
Art. 119 and 120, the resolution passed 
at the extraordinary general meeting, and 
the agreement. The duties to he per¬ 
formed by the managing agents were 
well understood in a general way by the 
parties to the agreement which, there¬ 
fore, makes no attempt to enumerate 
them categorically but refers to them in 
Cl. 5. The business was carried on by 
Messrs. A. West, B. West and A. A. Blade 
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and it is admitted that their duties were 
not at any time defined. The subsequent 
conduct of the parties which is hereafter 
discussed altogether refutes this sugges¬ 
tion. 

The terms of the agreement are in - 
deed very favourable to the managing 
agents and one is struck by the remarkable 
readiness with which the defendant com¬ 
pany accepted them. The explanation 
is furnished by Mr. Silver one of the 
directors who piloted this transaction on 
behalf of the defendant. He says: 

Two main advantages were held out, firstly 
bhe worldwide influence of the Boultons to 
find new markets for the mill product. Mr. 
Boulton claimed that through one of his con¬ 
nected companies they had special facilities 
ior trading with Roumania. I knew it to be a 
market which bought that class of goods 
largely. I asked him how he was going to get 
the goods in as India did not supply that 
market. l-Io said that he had special credit 
arrangements there. He further said that he 
had arranged to buy further 15 lacs worth of 
ordinary shares of the defendant company and 
this added to their present holding or the 
holdings of friends controlled by them of 
26 lacs meant that they would then be con¬ 
trolling a total of 41 lacs or more than half of 
the total ordinary capital of the defendant 
company.” 

Whether the representation which is 
here attributed to Mr. Boulton was really 
made by him and whether it was true or 
otherwise we do not pause to consider. 
They did subsequently purchase shares of 
defendant company to the value of 15 lacs 
only to pass them on the Halwasias. No 
case of fraud or misrepresentation vitiat¬ 
ing the agreement was made either in 
pleadings or arguments. That the direc¬ 
tors believed in almost unlimited powers 
of Boultons and were dazzled by the 
great reputation which Boultons were be¬ 
lieved to enjoy in the commercial world 
in those days is not disputed by the res¬ 
pondent whose learned counsel himself 
relied on the evidence of Treeby to the 
effect that Boultons ‘had a reputation of 
being great financiers’ and had ‘grand 
connexions’ in Europe. How far this 
belief was created by Boultons themselves 
and how far the directors verified the 
information through other sources are 
immaterial. The disillusionment of the 
defendant company occurred about a year 
later when it was realized by the direc¬ 
tors, specially Mr. Silver, that their 
relations with the plaintiff company were 
not to their advantage. But in the 


beginning of 1922 the directors of the 
defendant company, in common with 
many other business men, attached ex¬ 
aggerated value to the association of the 
name of Boultons with their company as 
managing ^agents. W. W. Boulton was 
elected a director of the defendant com¬ 
pany with effect from 1st October 1921 
and was appointed to act as ‘London 
director when in England.’ It was with 
an expression of regret that his resigna¬ 
tion was accepted on 16th January 1922. 
He was re-elected on 22nd March 1922. 
The Boulton Bros, and Co., Ltd., (India) 
were founders and managing agents of a 
number of companies most of which had 
a short existence *and had to go in liqui¬ 
dation in 1923 or thereabout. The Alli¬ 
ance Bank of Simla came to grief partly, 
at any rate, through the business activi¬ 
ties of Boultons. There is no doubt, 
however, that Boultons had a great 
and wide reputation as financiers and 
for their resourcefulness in promoting 
the interests of companies. (The judg¬ 
ment then discussed evidence and con¬ 
tinued.) It was not long before the 
disillusionment came and the directors 
realized that the defendant company had 
to pay too much in the shape of commis¬ 
sion to the plaintiff company for no sub¬ 
stantial gain to themselves. This oc¬ 
curred when they lost faith in the magic 
of Boultons name and in their supposed 
influence in the commercial world. The 
first eye-opener was the failure of Hal¬ 
wasias, the selling agents appointed by 
the plaintiff company. We have little 
doubt that the choice of plaintiffs fell on 
Halwasias not because they were expected 
to revolutionize the sale of accumulated 
production in the godowns of the defen¬ 
dant company, but the selection was 
prompted by the readiness of Halwasias 
to take over the 15 lacs worth of shares 
of the defendant company, which the 
plaintiffs had undertaken to buy and did 
buy. The failure of Halwasias as selling 
agents may be partly attributed to the 
unfavourable conditions of the market in 
those days but it does not appear that 
there was any reason for the plaintiffs to 
think that their nominee would be an im¬ 
provement on the former selling agents in 
any respect. 

The disappointing results of the change 
in selling agency for which the plaintiff 
company were responsible might not have 
brought matters to a head but by Decern- 
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her 1922 the downfall or exposure of 
Boultons in England was so far known in 
commercial circles in India that Mr- 
Silver began to consider the desirability 
of removing the managing agents in the 
latter part of December 1922.” This 
idea materialized on 29th March 1923. 
In the meantime the Boultons became so 
discredited that a number of companies 
with which they had been associated 
either went in liquidation or otherwise 
came to grief. Mr. Silver -seems to have 
taken prompt and commendable steps to 
dissociate the defendant company from 
the managing agency which undoubtedly 
subsisted and which was regarded as 
positively harmful. Ex. 57, p. 301, 
Ex. 21, p. 305, Ex. 22, p. 307 and Ex. 74 
P 309 afford interesting reading and 
illuminate the situation as it was in the 
beginning of January 1923 when Mr. 
R. G. H. Boulton was desirous of coming 
to Cawnpore to discuss certain matters 
concerning the affairs of the defendant 
company and Mr. Silver, who was ‘not 
prepared to accept his suzerainty,’ sug¬ 
gested contrivances to Mr. Black to have 
the discussion in the presence of Mr. 
Silver as he did not apparently con¬ 
sider Mr. Black equal to the task of 
holding his own against Mr. Boulton. 
At the meeting of the directors held 
on 29th Juue 1923, the question of 
terminating the agency of the plaintiff 
company was openly mooted in the 

presence of Mr. R, G. H. Boulton. The 
minutes of those proceedings contain the 
following : 

“ Mr. R* U. H. Boulton suggested the ap¬ 
pointment of Mr. C. F. -Treeby to a position 
on the staff of the company to supervise on 
behalf of the managing agents the accounts 
and books of the company. The Chairman 
pointed out that the company’s present staff 
is adequate for the present and that they 
would not bo prepared to approve of any ex¬ 
penditure in such connexion. He further 
askod Mr. Boulton whether he thought it 
would be in the interests of the company that 
the connexion of the managing agents with 
the company should thus be made more ap¬ 
parent ; the Chairman went on to say that 
in the best interests of the company its affairs 
had been conducted for the past year by the 

irectors themselves, and all operations had 
r. Gen m the name of the -company itself. Mr. 

™ on Emitted that under the present 
conditions the association of the name of 
Boulton Bros, with the affairs of the New 

fJfu° na ^°* c °uld not be advantageous 

0 company, although he hoped that at 

i ? a t 0 would be in a position to 

how that their name might be useful to the 

company. The Chairman said that when 


such a time arrives the Board would verj 
gladly reconsider the position and Mr. Boul¬ 
ton accordingly dropped his proposition 

Eventually the managing agents were 
dismissed on 29th March 1923 at a meet¬ 
ing of directors. The proceedings of that: 
day in which Mr. Silver took a leading 
part further emphasize the fact that the 
managing -agents were considered then 
to be a really functioning body. They 
may here be quoted with advantage. 
They run thus : 

The minutes of the last meeting having 
been approved the Chairman Mr. Silver said 
he desired to make it clear that in proposing 
certain actions to bo taken with regard to the 
managing agents he was doing so in his capa¬ 
city as an elected diroctor of company and 
not as ex-officio representative of the manag¬ 
ing agents, on the Board. He explained that 
certain large and influential share-holders 
had urged upon him the necessity in the besi 
interests of the company of forthwith remov¬ 
ing from office the present managing agents 
Boulton Bros. & Co., (India) Ltd. After full 
discussion of the position and careful consi¬ 
deration the Board unanimously passed the- 
following resolutions : 

(1) Resolved that it is expedient in the in¬ 
terests of the company that Messrs. Boulton 
Brothers A Co. (India) Ltd., be removed from 
the office of the managing agents of the com - 
pany and that they b} not permitted here¬ 
after to act as such agents. 

(2) Resolved that the share-holders be asked 
to empower the directors to appoint Messrs. 
Allen Brothers Sc Co. (India) Ltd., as manag¬ 
ing agents of the company on terms to be 
agreed upon the directors and confirmed by 
the share-holders in due course. 

(3) Further resolved that the notice be is¬ 
sued forthwith to share-holders convening an 
extraordinary general meeting for the 7th day. 
of April. The notice convening th ; s meeting 
produced before the directors is approved. 

The notice is hereto appended. ” 

The above brings out fully (l) the fact 
that Mr. Silver was an officio representa¬ 
tive of the managing agents which capa¬ 
city, he warned, should not be confused 
with the one^ in which he professed to 
act, viz., as an elected director ” and 
(2) the fact that the managing agency of 
the plaintiff company was admitted to be 
existing till that day and they were “ not 
permitted hereafter to act as such 
agents who are described as * present 
managing agents. ” It is unfortunately 
too late for Mr. Silver to maintain that 
the plaintiff company did not at all func¬ 
tion as managing agents and for the 
defendant company to plead that they did 
not enter on their duties so as to entitle 
them to receive the commission which 
the terms of the agreement dated 1st 
February 1922 entitle them to. It is . 
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true the services rendered by the plain - 
[tiff company were not of a substantial 
character but the responsibility for the 
defendant company not having had full 
value for the amount of commission to 
which they continued to be liable lies 
with their directors who allowed things 
to drift too long. They ought to have 
'insisted on the managing agents putting 
forth their best endeavours, prescribed 
their duties, and if they failed to show 
signs of activity the agency should have 
been terminated long before 29th March 
1923. But so long as the agency sub¬ 
sisted the defendant company remained 
under their contractual obligation to pay 
the commission in terms of the agree¬ 
ment which created mutual rights and 
obligations of a continuing nature. S. 39, 
(Contract Act, provides that : 

“ When a part}' ,to a contract has refused 
to perform, or disabled himself from perform¬ 
ing, his promise in its entirety, the promisee 
put an end to the contract, unless he has 
signified, by words or conduct, his acquie¬ 
scence in its continuance. ” 

In the case before us there was acquie¬ 
scence in the continuance of the manag¬ 
ing agency up to 29th March 1923, in- 
,spite of all the shortcomings of the plain¬ 
tiff company in the discharge of their 
duties 'under the agreement. The defen¬ 
dant company desire to act towards the 
plaintiff company like a master who al¬ 
lowed his servant to remain idle for the 
whole month and objects at the end of 
the month to paying his (the servant’s) 
•salary on the ground that he did little 
or no work during the whole month. 

The learned counsel for the defendant- 
respondent had to fall back upon a line 
of argument which brought face to face 
with the defence as put forward in the 
written statement of the defendant 
company. It was contended that the 
outward management of the affairs of 
the defendant company was exactly as it 
was before the agreement, that there was 
concealment from the defendant company, 
i. e- from the share-holders, of its officers 
having been appointed to work for re¬ 
muneration in managing its affairs, that 
these officers were in receipt of salaries 
from the company and that in so far as 
the directors tolerated this state of things 
their action was ultra vires. 

A number of authorities including 
English cases were cited in support of the 
proposition that where there is conflict 
[between duty and interest the servant or 


agent must disclose any understanding 
likely to result in gain to him, arrived at 
between the servant or agent and a third 
person who enters into a contract with 
the master or principal, otherwise such a 
secret bargain being a fraud on the 
master or principal will entitled him to 
rescind the contract with such third per¬ 
son. In this connexion reference was 
made to S. 91-A and 91-C, Companies 
Act, Transvaal Lands Co. v. New Bel¬ 
gium ( Transvaal ) Land and Development 
Co- (L), Panama and South Pacific Tele¬ 
graph Co. v. India Rubber , Gutta Percha 
and Telegraph Works Co. (2), Shipiva'ifv . 
Broadwood (3) and Hukman v. Kent or 
Romnny Marsh Sheep Breeders Associa¬ 
tion (4) : 

The general proposition of law con¬ 
tended for is unexceptionable but involv¬ 
ing as it does important questions of fact 
a case like this is not open to the defen¬ 
dant company, at this stage, and it is in¬ 
consistent with the pleas laid in the 
written statement on which the trial of 
the case proceeded. Reference may be 
made to para. 31 of the defendani’s writ¬ 
ten statement in which it is alleged that 
the plaintiff company never performed 
the functions of the managing agents and 
that Messrs A. and B. West and A. A. 
Black never worked for the plaintiff com¬ 
pany nor received any remuneration, ft 
has been found that they worked as sub¬ 
agents and received remuneration to the 
knowledge of the defendant company. 
They are no parties to this suit and have 
not been even examined as witnesses. It 
would be unfair to them to given effect 
to such a plea, (if otherwise open to the 
defendant company) which cannot pre¬ 
vail without attributing to them conceal¬ 
ment and fraud said to have been prac¬ 
tised by them at the time when the 
agreement of 1st February 1922 was 
entered into between the parties to this 
case and during the time it subsisted and 
without assuming that the defendant 
company was unaware of the arrangement 
which existed between the plaintiff com¬ 
pany and the three directors of the defen¬ 
dant’s company. If such a case had 

(1) [1914) 2 Ch. 483=84 L. J. Ch. 94=59 
S. J. 27=31 T. L. R. 1=112 L. T. 965= 
21 Manson. 364. 

(2) [1875] 10 Oh. 515=45 L. J. Ch. 121=23 
W. R. 583=32 L. T. 517. 

(3) [1899] 1 Q. B. 369=68 L. J. Q. B. 360= 
15 T. L. R. 145=80 L. T. 11. 

(4) [1915] 1 Q. B. D. 831. 
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been originally set up plaintiff could 
have controverted it by proving circum¬ 
stances which take the case out of the 
purview of the rule and which negative 
concealment and fraud. There is an im¬ 
portant circumstance not now disputed 
that the plaintiff company did receive 
commission from the defendant company 
for part of the half year ending on 31st 
March 1922 and for the half year ending 
on 30th September 1922. Unless it was 
for work done by the plaintiff company 
through the sub-agency of the three direc¬ 
tors of the defendant company, it is not 
conceivable and it has not been explained 
why such payments were made. It lias 
been shown that the three directors pro¬ 
fessed to work for the plaintiff company 
openly and in the office of the defendant 
company. There is no suggestion that 
the sub-agency was in eontemplatio i at 
the time the agreement of 1st Febru iry 
1922 was negotiated and completed. 
The power of attorney authorising the 
three directors to work for the plaintiff 
came into existence later though the in¬ 
terval is not very long. The defendant 
company might well have defended the 
action on the lino attempted by its learn¬ 
ed counsel before this Court and might 
have presented a formidable case but for 
reasons of their own they deliberately 
refrained from alleging fraud and collu¬ 


sion against their directors. Though M: 
Silver was personally free from the tain 
of fraud he could not have in that case fel 
as easy as ho did in the witness-box. H 
represented the plaintiff company on tb 
Board of the defendant company, Tb 
commission was paid to the plainti 
company on two occasions to his certai 
knowledge. Be that as it may, we ar 
clearly of opinion that this belated cas 
should not he entertained and that th 
defence succeeds or fails according as w 
find that the plaintiff company failed t 
enter on its duties or did function thoug] 
not very satisfactorily and the defendan 
company would have been justified i 
terminating the contract of agency muc' 
earlier than they did. Our view is tha 
the evidence established the latter cas 
and that the plaintiff company are ii 
consequence entitled to the first relief 

1 he amount of money to which they ar 
entitled will be found in the concludin. 
part of the judgment. 


The plaintiff’s case for reliefs 2 to 6 
m ay be dls Posed of together. They have 


reference to the proceedings of two meet* 
ings : (I) of the directors held on 29th 
March 1923, and (2) of the share-holders 
held on 7th April 1923 at which resolu¬ 
tions were passed terminating the 
managing agency of the plaintiff company 
and their consequent removal. The 
broad question is whether the plaintiff’s 
company were effectively removed from 
their office. The determination of it de¬ 
pends in a great measure on the further 
question whether the defendant company 
were entitled to terminate the agreement 
dated 1st February 1923 before the ex¬ 
piry of twenty years stipulated for there¬ 
in. In our opinion they were so entitled. 
It has already been stated earlier in this 
judgment that the great incentive for 
the defendant company to obtain the 
services of the plaintiff company as 
managing agents was the world-wide re¬ 
putation which Boultons had at that time, 
deservedly or otherwise and that the de¬ 
fendant company considered the associa¬ 
tion of the name of Boultons with their 
own as a great commercial asset likely to 
enhance their prestige in commercial "cir¬ 
cles and had great expectations regarding 
the sale of their production in foreign 
markets and in India through the influ¬ 
ence of Boultons. These expectations 
had been partly, at any rate, created or 
encouraged by the Boultons, a fact which 
might well have been relied on by the 
defendant company if a case of fraud or 
misrepresentation had been pleaded by 
them. 

A glance at the balance-sheet of the 
plaintiff company shows that it lived on 
the reputation of Boultons but without 
any real capital. Of the subscribed capi¬ 
tal of 42 lacs, 40 lacs represented its good¬ 
will and shares of that value were held 
by Boulton Bros, and the remaining two 
lacs was held by the Alliance Bank of 
Simla as security and does not seem to 
represent any real value: see Treeby, 
pp. 15-16, Book II and D’Souza, pp. 26-27. 
The plaintiff’s own witnesses Treeby and 
D Souza tell us that the 4 grand reputa¬ 
tion ’ of Boultons had so far suffered that 
by March 1923 their name carried abso¬ 
lutely no weight. * Mr. Silver strongly 
felt, and for very good reasons, that harm 
was being caused to the defendants by 
their connexion with the plaintiff com¬ 
pany who had besides utterly failed ‘ to 
do anything constructive for the defen¬ 
dant company. * He made efforts to- 
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wards the end of December 1922 to elicit 
information from the plaintiff’s company 
regarding their balance-sheet but the 
latter persistently withheld it. We have 
now seen it and the reason for its con¬ 
cealment is obvious. At the meeting of 
directors held on 29th January 1923, Mr. 
B. G. H. Boulton could not help admit¬ 
ting that the name of Boultons was odious 

in financial circles and that 

under the present conditions the association 
of the namo of Boulton Bros, with the affairs 
of the Now Victoria Mills Company could not 
be advantageous to the company although he 
hoped that at some future date he would be in 
a position to show that their name might be 
useful to the company. ” 

The plaintiff’s own witness Treeby 
gives a list of companies which the Boul¬ 
tons floated and which went in liquidation 
in 1922 or thereabout. He considered 
the credit of Boulton Brothers was very 
bad in February 1922 and would not 

“ as a shareholder of Victoria Mills agree 
to give the managing agency to them. ” 

In this state of things the defendant 
company was clearly within its rights to 
terminate the agreement of 1st February 
1922, regardless of the term of 20 years 
entered therein in consideration of the 
advantages then forthcoming but which 
were quite out of question in March 1923. 
A great deal of case-law was cited in 
course of the arguments but we content 
ourselves by referring to the dictum of 
Lord Esher, M. B. in Pearce v. Foster (5), 
that 

“ tho relation of master and servant implies 
necessarily that the servant shall be in a posi¬ 
tion to perform his duty fully and faithfully. 

.what circumstances will put a 

servant into the position of not being able to 
perform in a due manner, it is impossible to 
enumerate. Innumerable circumstances have 
actually occurred which fall within that pro¬ 
position, and innumerable other circumstan¬ 
ces, which never have yet occurred, will occur 
which also will fall within that proposition. 

Lindley, L. J., who delivered a sepa¬ 
rate judgment in the same case indicated 
that though a servant may have been em¬ 
ployed for a fixed number of years he can 
be dismissed during the term if his con¬ 
nexion with the employer raises a rea¬ 
sonable apprehension of injury to his re¬ 
putation. We think that moral delin- 
■ quency in the servant is not the only 
justification. Whatever may be the cause 
which so alters the position of the servant 
as to render his retention harmful to the 
master would justify his removal within 

(5) [1886] 17~Q7B.E>. 536=55 L.J.Q.B. 306= 
34 W.R. 602—51 J.P. 213=54 L.T. 664, 


the term agreed on under different cir¬ 
cumstances. For obvious reasons a con¬ 
tract of service of this kind cannot be 
specifically enforced: see S. 21 (b), Specific 
Bel. Act. As regards damages S. 205, 
Contract Act, provides that 

‘ where there is an express or implied con¬ 
tract that the agency should be continued for 
any period of time, tho principal must make 
compensation to the agent, or the agent to the 
principal, as the case may be, for any previous 
revocation or renunciation of the agency with¬ 
out sufficient cause. ” 

It seems to us that the Indian statute-* 
law on the subject is very elastic and 
damages for termination of agency before* 
expiry of the agreed term cannot be re¬ 
covered as a matter of course. It is only 
where such termination is without ‘ suffi¬ 
cient cause ’ that damages can be re¬ 
covered. The circumstances of each case 1 
will determine the question whether there- 
was sufficient cause. It will largely de¬ 
pend upon the nature of the business to- 
which the agency relates, the personal 
qualifications which existed when the- 
contract was entered into, the altered con¬ 
ditions which since came into existence- 
and their probable effect on the interests 
of the employer. No hard and fast rule- 
can be laid down for any class of cases. 
We feel no difficulty in arriving at the 
conclusion that in the circumstances' 
which happened the defendant company 
was amply justified in severing their con¬ 
nexion with the plaintiff company, who- 
are not entitled to any damages on that 
account. 

It has been contended that the re¬ 
solutions passed at the meetings of 
directors and share-holders respective¬ 
ly on 29th March 1923, and 7th April 
1923, removing the plaintiff company 
from the office of managing agents were- 
ultra vires in consequence of the aforesaid 
meetings being irregular. The irregula¬ 
rity complained of is that no notice of the 
meeting of tho directors was given to 
Mr. D’Souza who was an alternate director 
for Mr. W. W. Boulton and as such en¬ 
titled to sit and vote at the meetings. 
Art. 138 of the Memorandum of Associ" 
ation of the defendant company does pro¬ 
vide that 

“a director who is absent from India may ap¬ 
point any member of the company or any 
othor person to be an alternate director during 
his absence from India and such appointment 
shall have effect and such appointee while he 
holds office shall be entitled to notice of meet¬ 
ings of the directors and to attend and vote- 
thereat accordingly ; . any appointment 
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and removal under this article shall be effected 
by an instrument in writing under the hand 
of the appointer.” 

Article 139 provides : 

“that an alternate director shall in the ab¬ 
sence of a direction to the contrary in tho 
instrument appointing him bj entitled to 
receive notice of and to vote at general 

meetings of the company on behalf of his 
appointer.*» 

It is common ground that Mr. W. W. 
Boulton, who was a director of the defen¬ 
dant company, was in England in Febru¬ 
ary 1923 and thereafter. His brother 
Mr. R. G. H. Boulton used to represent 
him as an alternate director for him at 
the meetings of the defendant company. 
He left India some time in February 1923. 
Mr. D Souzx is said to have been appoin¬ 
ted an alternate director by a letter dated 
19th February 1923 addressed by Mr. W. 

. Boulton to the Chairman New 
Victoria Mills Co. Ltd., Cawnpore, India ” 
but forwarded by the plaintiff company to 
whom it had been apparently sent in tho 

first instance. Its material portion is as 
follows : 

“In tho absance of Mr. R. G. T{. Boulton, my 

S ?. r > nat ' 0 0,1 fchc3 Boar( b I desire that 
Mr. U M. I) *ou/.a ba appointed my alternate 

in * 1S ac3 . ar1 ; 1 shall ba glad to have your 
confirmation in due coursa.” 

This letter was acknowledgel on 2 Lsf- 

February 1923 by Mr. A. A. Black for tho 
defendant comptny who intimated to tho 
plaintiff company that its covering letter 
w 1 1h that of Mr. W. W. Boulton would 
be place 1 before the Board of Directors at 
their next meeting which happened to be 
one held on 29th March 1923 when it 
was resolved that the plaintiff company 

be remove from office. The material part 
or the resolution runs thus : 

. “t 1 ) Solved that it is expedient in th, 
interests of tho company that Messrs Boulton 

fromtZTm ^ remold 

company and thluh»vh“ a8i " g Ag ° ntS ° f ths > 
aft ^ t- A ! U ba not permitted h^ro- 

attar to act as such agents.” 

ft is noteworthy that the meeting was 
mmT B W TTw 4 ' H ' Silver (Chair- 

The plaimTff 91 ’ A ' West and A ' A - Black. 

a‘entV tu C0 u mpany acted as managing 

named t u he threo Persons last 

sion that tV V6 ? thuS partles to the deci- 

perm Ued hf ' C)tnp ^ “be not 

permuted hereafter to act as.... agents- 

^ ot dented that the plaintiff co n- 

S aotC6ised > act as raanagi » g 
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ader this article shall be effected At thp «jjmp mnofinB u i r „ , 

ant in writing under the hand w w r u me ®f lng letter of Mr. 

r.” w - w • Boulton intimating his desire that 

• provides • ^ r# D Souza be appointed as alternate 

P ’ director was considered and the following 

late director shall in the ab- resolution was passed : 3 


“Resolved that the appointment be con- 

D bUfc ,. lfc 1S t0 bs no ted that should Mr. 
W. W. Boulton not return to India by 1st April 
1923 or obtain special leave of absence his 

A P rHnS nt f ?i d r‘ 0rWi , IJb3 vacated u’nder 
Art. 106(d> of the Company’s Articles of Associ- 
at lon. 

Article 10G (d) referred to provides that 
the office of director shall i pso facto be 
vacated if (inter alia) he be absent from 
the meetings* of the directors durin« a 
period of three months without special 
leave of absence from the directors We 
would point out in passing that this rule 
applies only to cases where the director 
in question did not attend in person or 
through his alternate and could not -in 
Ply ^ Mr. W. W. Boulton who was re¬ 
presented at previous meetings bv Air 
R. G. H. Boulton. The directors, how-' 
ever, took a different view and declared at 
their meeting of Gtli April 1923 that Mr 
. V\ . Boulton ceased to be a director. 

The general meeting of the share 

holders came off on 7th April 1923 and 

the removal of the plaintiff company was 
confirmed. J 

By his letter of protest dated I0fl> 

April 1923 Mr. D'Souza pointed out that 
he removal of Mr. W. W. Boulton f r0 n 

hathe C ( e Mr S n r Ct °[ W ' lS not BIst ibed, 

that he (Mi. D Souza) was entitled to re 
ceive notices convening the meeting held 
subsequent to the date of the letter of Mr 

W ; Boulton appointing him an alter 

nate director and claimed to be entitle! 

to receive notices in future in his car.a- 
city as alternate director. The leeil 
advisor of the defendant company tra 

iriSS^ ti0nSbyhis1 -^ d ated 

On these facts several technical obiec- 

tions .ffiaye been takon on behalf 0 f the 
Plaintiff to the regularity of the proceed 

mgs which purported to terminate the 

managing agency of the plaintiff company 
We think that these objections even If 
technically well-founded, are only of ac • 
dfmic interest in view of our finding 
already arrived at, viz., that the defen- 

an enTT7h W6re JUStified in P^ting 

an end to the agreement and did in. 
point of fact remove tho plaintiff com 
pany from their position as managing 


1 
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agents. The plaintiff company would 
not have been entitled to any damages if 
no irregularity had occurred. They have 
not suffered any loss due solely to the 

irregularities complained of. It is not pre¬ 
tended that if Mr. D'Souza had been duly 
present the resolutions would not have 
been passed by this majority, and his 
dissentient vote would have been of any 
consequence. The dismissal, if otherwise 
justified, cannot be characterized as 
wrongful because the means adopted to 
bring about that perfectly legitimate end 
were not warranted by the rules of proce¬ 
dure applicable to the case unless it is 
shown that the non-observance of those 
rules itself resulted in harm to the party 
dismissed. This being our view, we are 
relieved of the necessity of discussing the 
case-law placed before us by the learned 
counsel on both sides. We would,’how¬ 
ever, briefly indicate our opinion on the 
various points raised in arguments in this 
connexion. We are disposed to agree 
with the plaintiff’s learned counsel that 
D’Souza’s appointment as alternate direc¬ 
tor took effect from the date of the letter 
appointing him, viz., 19th February 
1923, that he was entitled to receive 
notice of the meetings held on 29th March 
1923, 6th April 1923 and 7th April 1923. 
But the plaintiff company have merely 
prayed for the declaratory relief : 

“ that fcho plaintiff company are and continue 
to be the managing agents of the defendant 
company on terms and.conditions’embodied in 
the agreement, dated 1st February 1022. ” 

They do not in fact “ continue to 1)6 
the managing agents ” having admittedly 
been prevented from acting as such. If 
it be declared that they are entitled to 
act as such, the relief will be futile inas¬ 
much as they do not claim the further 
and consequential relief of injunction that 
the defendant company be restrained from 
interfering with the discharge of their 
duties as managing agents. We think 
■the proviso to S. 42, Specific Relief Act is 
applicable to the case and no declaration 
can be granted to the plaintiff company 
assuming the irregularities in question 
make the resolutions in question ultra 
vires. 

* Another impediment to the plaintiffs 
being awarded this relief is that the sub¬ 
sequent conduct of the defendant company 
as a corporate body is not in doubt. They 
have carried out the dismissal of the 
plaintiff company in practice and have 
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defended this action by strenuously main¬ 
taining such dismissal. 

The result of the findings arrived at by 
us is that the plaintiff company are not 
entitled to reliefs 2 to 6. They are en¬ 
titled to the first relief in part. They 
have claimed thereunder the sum of 
Rs. 34,666-7 details of which are given in 
para. 26 of the plaint. A sum of 
Rs. 15,000 is claimed as the minimum 
amount of commission for the half year 
ending 3Lst March 1923 in terms of the 
agreement dated 1st February 1922. To 
this they are entitled y on the view of the 
case we have taken. 

They claim a sum of Rs. 14,000 as 
office allowance stipulated for in the 
agreement at the rate of Rs. 1,000 p. m. 
We are of opinion that they are not en¬ 
titled to any part of it. They did not 
establish an office for the defendant com¬ 
pany. It is difficult to understand the 
almost extravagant remuneration which 
the agreement allows to the plaintiff for 
merely maintaining an office for the de¬ 
fendant company who are to pay for the 
establishment over and above the 1,000 a 
month to the plaintiff company for vague 
and undefined supervision. The plaintiff 
company did not establish such an office. 
They were not paid the allowance for part 
of the 1st or for the 2nd half year. The 
allowance was payable every month. It 
was not till 23rd December 1922, that 
the plaintiff thought of claiming it by 
their letter of that date. The directors 
were greatly surprised at this demand and 
recorded a minute on 5th January 1923, 
in these words : 

“ The (?) expressed its surprise at the receipt 
of a letter, .dated 23rd December 1322, from 
Messrs. Boulton Bros. and’Co.,‘(India) Ltd., 
claiming a sum of rupees one thousand per 
month as office allowance as managing agents 
and asking for a cheque for the amount ac¬ 
crued to date. This matter was fully discussed 
with Mr. W. W. Boulton, when the agreement 
was being considered and it was then verbally 
arranged that although the clause would not 
be deleted from the agreement it would not 
have effect so long as the company’s opera¬ 
tions continued to be conducted by the exist¬ 
ing management and also so long as the exist¬ 
ing offices of the company proved adequate for 
the business of the company. ” 

On receipt of this reply the plaintiff 
company promised by their letter 
dated 26th January 1926, to refer to Mr. 
W. W. Boulton on the subject and to 
write to the defendant company on hear¬ 
ing from him. The demand was not 
renewed and we do not know whether 
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Mr. W. W. Boulton was written to and 
whether he confirmed the allegation of 
the directors of the defeudant company. 
The silence on the part of the plaintiff 
till the institution of the suit points to 
abandonment of their claim or what 
comes to the same thing, to a tacit admis¬ 
sion of what the directors had asserted. 
It has been argued before us that the 
plaintiff company did maintain an office 
at Alipur Road, Delhi, which served as a 
virtual compliancewith the agreement to 
establish an office. We have no hesitation 
in rejecting this contention. The Delhi 
office was the registered office of the 
plaintiff company who paid for its main¬ 
tenance and establishment. It could not 
be an office for the transaction of the 
business of the defendant company who 
would have been called upon to bear the 
expenses incidental to it if it had been 
one in terms of the agreement. The 

plaintiff’s claim under this head must 
therefore fail. 


The plaintiff also claimed a sum o 
Rs. 2,719-7 entered in the books of th< 
defendant company to the credit of th< 
plaintiff in respect of certain subsidiary 
charges. The learned counsel for the res 
pondent conceded in course of his argu¬ 
ment that the plaintiff company are en 
titled to receive this sum. The learnec 
Subordinate Judge disallowed this amounl 
on the ground that the plaintiff company 
were overpaid in the shape of commission 
to which they were not entitled. We are 
unable to accept this reasoning. More- 
over we have held that the plaintiff com¬ 
pany were under the circumstances 
rightly paid. This sum must be awarded 
to the plaintiff company. 

The plaintiff company have claimed in¬ 
terest at the rate of 6 per cent per annum 
on the sums due to them. Although the 
manner in which they acted in relation to 
the agreement of 1st February 1923, was 
untair they cannot be denied reasonable 
interest by way of damages on sums 
which the directors of.the defendant com¬ 
pany did not pay but ought to have paid 
as a necessary corollary of their conduct 
in accepting such services as the plaintiff 

?rr y m Ch0Se t0 render under the agree- 
ment. There was no justification for 

detaining the sum of Rs. 2,719-7 admit¬ 
tedly due to the plaintiff apart from com- 

nlainHff h ° ld ’ therefore > that the 

plaintiff company should be awarded in- 
teiest at the low rate claimed by them. 


The result of our findings is that this 
appeal is allow T ed in part and a decree is 
passed in favour of the plaintiff for a sum 

of Rs. 17,719-7 (15000 + 2,719-7) with in¬ 
terest at the rate of 6 per cent per annum 
from 1st April 1923, to date of realiza¬ 
tion. The decree of the lower Court is 
upheld as regards the rest of the plain¬ 
tiff’s claim. Parties shall receive and 
pay costs of both Courts in proportion to 
their success and failure. 

S.N./r.K. Appeal a-llowed in part. 
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Dalal, J. 

Chunni Lal Applicant. 

v. 

Emperot —Opposite Party. 

Civil Revn. of 1928, Decided on 3rd 
December 1928, from an order of Munsif, 
Saharanpur, D/- 16th July 1928. 

Civil P. C., O. 16, R. 12 —Witness or party 
present in Court—Court directing him to do 
certain act—Court need not go through pro¬ 
cedure of issuing summons, proclamation or 

attachment of property to proceed under 
K • 1• 

When the witness or party is present, and 
tile Court directs him by word of mouth to 

produce a document, and there cannot be the 

slightest mistake as to the witness or the party 
having received information of such direction, 
it will be merely making a travesty of proce¬ 
dure to insist upon the Court issuing a sum¬ 
mons to a witness who is present followed by 
a proclamation to the witness who is still pre¬ 
sent, and then attaching his property to make 
the witness who is present beforo the Court 
understand the direction. On failure by wit¬ 
ness to produce the document he can be ’fined 

without going through the cumbrous pro- 
eedure. [P 100 fi 1} 

Akhtar Hussain Khan —for Applicant. 

Judgment. There is no substance in 
this application. Learned counsel ex - 
pects this Court to act as an automaton, 
and not like a person blessed with under¬ 
standing, however small it may be. The 
question relates to the application of 

I®* A witness appeared 
before Court and was told to produce a 
document. He did not produce the docu¬ 
ment, and the excuse put forward by him 
in person was rejected by the Court. The 
Court thereupon proceeded to fine him 
Learned counsel desires me to hold that 
according to the terms of the Code of Civil 
Procedure, the Court ought to have pro¬ 
ceeded in this way. The Court ought to 
have told the witness : 
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“ Go out of tbs room, wait somewhere out¬ 
side, so that I may be able to issue summons 
to you, and, after you disobey the summons, I 
may issue proclamation and attach your pro¬ 
perty. Then only can I take advantage of the 
provisions of R. 12.” 

This is bad sense, and I am certain 
that it cannot he good law. All the pre¬ 
vious directions of the Code to issue sum¬ 
mons, then a proclamation, and then an 
order of attachment are all given to make 
sure that the person who was directed to 
produce a document had information of 
the direction. It may lie possible that 
summons may not have reached him, or 
service may have been tampered with, or 
the proclamation may not have reached 
his ears, but when his property is attached 
he cannot possibly fail to learn what is 
expected of him by the Court. That is 
the reason why all these proceedings are 
directed in the case of an absent witness 
or a party from whom a Court has to 
obtain a document. When the witness or 
party is present, and the Court directs 
ihim by word of mouth to do a certain act, 
and there cannot be the slightest mistake 
as to the witness or the party having 
received information of such direction, it 
will be merely making a travesty of pro¬ 
cedure to insist upon the Court issuing a 
summons to a witness who is present 
followed by a proclamation to the witness 
who is still present, and then attaching 
'his property to make the witness who is 
present before the Court understand that 
a document is wanted from him. 

The procedure of the trial Court was 
not faulty, and I dismiss this application. 

• S.N. R K. Application dismissed. 

^ o A. I. R. 1929 Allahabad 100 

Mukerji, J. 

Silicon Lai and anothei —Defendants— 
Appellants. 

v. 

Mt. Hukum Kuar and others —Plain¬ 
tiffs—Respondents. 

Second Appeal No. 1643 of 1926, Deci¬ 
ded on 26th November 1928, from decree 
of Sub-Judge, Agra, D/- 14th June 1926. 

# # Limitation Act, Art. 148—Redemp¬ 
tion decree in favour of all mortgagors— 
Only some paying entire mortgage money— 
Paying mortgagors recorded in revenue pa¬ 
pers proprietors as to portion and mort¬ 
gagees as to rest—Others suing them within 
sixty years from original mortgage for reco¬ 
very on payment of their shares—Suit is not 


barred by limitation—Mortgagors who paid 
on behalf of others became mortgagees while 
others remained as mortgagors—Transfer 

of Property. Act, S. 95. 

A redemption decree was obtained by all the 
mortgagors, but the redemption money was 
paid by only some of them. The mortgagors 
making the payment were recorded as mortga¬ 
gees in revenue records in respect of a portion 
of the mortgaged property and in respect of 
the remaining as proprietors. Representatives 
of the mortgagors not making the deposit sued 
for recovery of their shares on proportionate 
payment within sixty years from the original 
mortgage. 

Held : that the position of those mortgagors 
who did not pay the mortgage money remained 
that of mortgagors, while that of those who 
paid the share of others became of mortgagees 
and the sixty years’ rule was not cut down by 
the mere fact that some of the mortgagors had 
effected a redemption. The suit, therefore, was 
not barred by limitation : 14 All. 1 (F B .), ReL 
on . [P 101 C lj 

Iiedar Nath for N. P. Asthana — ior 
Appellants. 

B. Malik —for Respondents. 

Judgment. —Two points have been 
argued in this appeal. One is one of 
limitation and the other as to the nature 
of possession held by the defendant-ap¬ 
pellants. The fourth ground of appeal could 
not be explained to me and it must there¬ 
fore be taken that it was abandoned. The 
admitted facts are very briefly these : 
Certain persons, who occupied the posi* 
tion of co-mortgagors, and who were seven 
in number, sought the redemption of an 
ancient mortgage, made sometime in 
1868. The suit succeeded and it was or¬ 
dered that on payment of the mortgage 
money, the then plaintiffs would be put 
in possession of the property and in case 
of their failure to pay, the suit would 
stand dismissed. It so happened that only 
four out of the seven plaintiffs deposited 
the entire mortgage-money. The result was 
that those four plaintiffs, who deposited 
the mortgage-money, came into possession 
of the entire property mortgaged in 1868.; 
It is admitted before me, with respect to 
a portion of the property redeemed, the 
persons who had deposited the mortgager 
mor^ey, were recorded as proprietors and 
in respect of the remaining portions they 
were recorded, in the revenue papers, as 
mortgagees. 

The representatives of some of the 
original plaintiffs who did not pay in the 
mortgage-money under the terms of the 
decree, raised the present suit, for reco¬ 
very of their share on proportionate pay¬ 
ment, from persons who now hold under 
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those plaintiffs of the earlier litigation 
who had paid up the mortgage-money. 

The suit has succeeded in both the 
Courts and now in second appeal the two 
points already mentioned have been 
raised. On the point of limitation, it is 
clear that on the authority of this Court, 
the limitation starts from the date of the 
mortgage and 60 years’ rule spplies. The 
mortgage is usufructuary and the fact 
.that some co-mortgagors have redeemed 
jdoes not make any difference to the origi¬ 
nal mortgage. The 60 years’ rule is not 
cut down by the mere fact that some of 
jthe mortgagors have effected a redemp¬ 
tion : vide Ashfaq Ahmad v. Wazir All 
( 1 ). 

As to the second point, on the state¬ 
ment of facts made above, the position of 
the plaintiffs in the former litigation, 
!who were unable to pay the mortgage- 
money, remained that of mortgagors, 
(while the position of those plaintiffs who 
Iliad paid up, became that of mortgagees, 
so far as the shares of those plaintiffs’ 
who had failed to pay, were concerned. 
There is no question of adverse posses¬ 
sion in the circumstances. Further, the 
rule of limitation being 60 years and the 
present suit being within 60 years from 
the date of the mortgage, there is no 
question of limitation. The appeal fails 
and is hereby dismissed with costs. 

S.N./r.k. Appeal dismissed. 

(1) [18‘JIJ 14A11. 1=(1891) A.W.NT 211 (F.B.h 
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Dalal, J. 

(Jaya Prasad —Defendant—Appellant. 



Ram Sarup Plaintiff—Respondent. 

Second Appeal No. 436 of 1928, Deci¬ 
ded on 10th May 1928, from decree of 
Dist. Judge, Bareilly, D'- 26th Janu¬ 
ary 1928. 

(a) Limitation Act, S. 5-Court must give 
reasons for rejecting appeal. 

Court ought to give detailed reasons while 
rejecting an appeal under S. 5, for an appeal- 
able decroo follows such si judgment. 


(u\ i • •. . U 101 

Limitation Act, S. 14—S. 14 does 
ap.P l y ko proceedings in totally diffe 

oil It5. 

, in carrying out a wholl 

dependent litigation cannot bo excluded 
the time g 1V en to an appellant to appeal. 

iO/, [P 101 

A. Sanyal for Appellant. 


Judgment. —The learned Judge of the 
lower appellate Court ought to have 
detailed reasons for which he refused to 
admit an appeal under S. 5, Limitation 
Act, and not put this Court to the trouble 
of finding out the facts and adjudicating 
upon them. The word “ rejected ” does 
not by any indulgence amount to a judg¬ 
ment. An appealable decree follows such 
a judgment. The facts are these. There 
was a suit for accounts against the de¬ 
fendant (appellant here), and a prelimi¬ 
nary decree was passed for taking ac¬ 
counts against him. This decree was 
passed ex parte and the defendant went 
on taking proceedings to get the ex-parte 
decree set aside by reason of its being ex- 
parte. He did not appeal at the time on 
the merits under S. 96, Civil P. C. The 
proceedings taken by him came to an end 
on 19th May 1926. He submitted to the 
ex-parte preliminary decree, prosecuted 
the matter before the Subordinate Judge 
up to the preparation of a final decree and 
then appealed against the final decree to 
the Court of the District Judge. So as 
for .proceedings in the suit for accounts, 
whatever litigation the defendant-appel¬ 
lant undertook as against the preliminary 
decree ended on 19th May 1926. It so 
happened that the defendant had another 
litigation arising out of a suit No. 177, 
of 1922. That suit was wholly indepen¬ 
dent of the snit for accounts. He had 
litigation in this Court in a first appeal 
subsequent to losing that suit. In this 
Court he found that the preliminary 
decree which was passed ex parte against 
him stood in his way and was taken as 
res judicata between him and the party 
opposed to him. Thereupon ho appealed 
to the District Judge under S. 96 against 
the preliminary decree to which he had 
submitted after 19th May 1926. The 
litigation subsequent to 19th May 1926, 
related to a wholly different proceeding 
not founded upon the same cause of ac¬ 
tion as the suit in which the preliminary 
decree was passed. 

Litigation subsequent to 19th May 
1926, therefore, cannot be taken into ac¬ 
count, and the time spent in carrying on 
a wholly independent litigation cannot 
be excluded from tlie time given to the 
appellant to appeal. Provisions of S. 14, 
Lim. Act, do not apply to proceedings' 
subsequent to 19th May 1926, in a totally 1 
different suit. The appeal, even taking 
into account the proceedings up to L9th 
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May 1926, would be time barred. This 
second appeal is, therefore, dismissed. 

S.N./R.K. Appeal dismissed . 
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SULAIMAN AND KENDALL, JJ. 

Darshan Singh and osiers—Plaintiffs 
—Appellants. 

v. 

T Vali Iihan and others —Defendants— 
Respondents. 

First Appeal No. 90 of 1925, Decided 
on 19th November 1928, from decree of 
Sub-Judge, Pilibhit, D, - 19th November 
1924. 

(a) Hindu Law — Will — Property be* 
queathed to widows and subsequently to R— 
R to be owner after testator s death—After 
R, R's son to be owner—But in case R died 
without son, D was to get—Widows did not 
get Hindu widows’ estate but only life-in¬ 
terest R's son did not get vested interest in 
R s lifetime but was to succeed only after 
R's death—Bequests in favour of R's unborn 
son and D were not successive but alternate 
—Will—Construction. 

A person bequeathed his property to his 
widows and after the death of the surviving 
widow to R , declaring that R would be the 
owner after his death. He then provided that 
R's son would be the owner after R , if R would 
die without leaving any son, D would be the 
owner. Before the death of the surviving 
widow R died without leaving a son. 

Held : that the widows took not a Hindu 
widow s interest but only a life-interest under 
the will. [P 103 C 1] 

Held further : that R's son was not intended 
to take any vested interest with his birth in 
the lifetime of R, but was to succeed only after 
R s death. Bequest in favour of D , therefore, 
was not successive but alternate to that in 
favour of R's son. [p 103 C 2] 

^ (b) Hindu Law—Will—Bequest mad e 
not successive but alternate to that in favour 
of an unborn person is not void. 

Although a bequest in favour of an unborn 
person, and all those that are to follow such 
bequest are void, yet where a bequest is in¬ 
tended to be not successive but only alternate 

to that in favour of an unborn person in case 
the unborn person does not exist when the 
previous interest is exhausted, the bequest is 
not void: 9 Beng.L.R. 377 (P.C.), Dist .; 16 Bom. 
492 and 15 Cal. 409, Rel. on. [P 104 C 1] 

(c) Succession Act (1925), S. 120— Death 
of living person not being uncertain, interest 
to be obtained after one’s death is vested 
interest. 

If a bequest is made in favour of one person 
and ^fter his death the property is directed to 
go to another, the second legatee gets a vested 
interest in the estate, because the death of a 
living person is not an uncertain contingency. 

[P 104 C 1, 2] 
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Peary Lai Banerji , Uma Shanlcar 
Bajpai and B. C. Ghatak —for Appellants. 

Iqbal Ahmacl and Kailas Nath Katju 
—for Respondents. 

Judgment —This is a plaintiffs’ ap- 

peal arising out of a suit for recovery of 
possession. The estate originally belonged 
to one Rai Singh who died in the year 
1876. Some time before his death he had 
made a will, the contents of which are to 
be found in an application made by him 
on 7th October 1876, to the revenue* 
Court. Under that will he left his move- 
able and immovable properties including 
village Mainakot which is in dispute in 
this appeal to his widows and after the 
death of the surviving widow to one Ram 
Lai whom he had brought up as a son. 
He declared that Ram Lai would be the 
owner of the property after his death. 
He then went on to provide that he who 
is Ram Lai’s son would be the owner of 
the estate after Ram Lai ; and if there 
be no'son to Ram Lai, Dilsukh Singh, 
Hori Lai, Lachhman Singh, Lai Singh 
and the widow of Dilsukh Singh would 
be the heirs and owners of the estate. 
Ram Lai appears to have died about the 
years 1897-1898 without there having 
been any son born to him. By that time 
four of the five ultimate legatees were 
dead. But Hori Singh survived Ram Lai 
and died on 8th March 1907. Mt. Tulsha 
Kunwar, one of the widows of Rai Singh, 
had died much earlier in 1890, but the 
other widow Mt. Sunder Kunwar re¬ 
mained alive till 29th May 1917. All 
these facts are now settled on the findings 
returned by the Court below on the issues 
sent down by us. These facts are not 
now disputed before us. 

The contesting defendants’ ancestor had 
purchased the property in dispute from 
Dilsukh Singh and the other legatees (ex¬ 
cluding Ram Lai) in the year 1877 and 
they have remained in possession of the 
property ever since then. 

The plaintiffs’ case was that the be¬ 
quest never came into effect and on the 
death of the last surviving widow Mt. 
Sunder Kunwar in the year 1917, the 
plaintiffs as the next reversioners of Rai 
Singh succeeded to the estate and are- 
entitled to its possession. The fact that 
the plaintiffs would be the next rever¬ 
sioners of Rai Singh has never been dis¬ 
puted. The contesting defendants pleaded 
that the bequest did not altogether fail 


Darshan Singh v. Wali Khan 




1929 

and that the plaintiffs had no locus standi 
to sue. 

The Court below has dismissed the suit; 
hence this appeal. The application con¬ 
taining the will is printed on p. 23 of the 
paper book. As there was considerable 
dispute as regards the true interpretation 
and we found that parts of it were not 
literally translated we have ordered the 
translation department of the High Court 
to re-translate it and a corrected tran¬ 
slation has been placed before us and per¬ 
used by the counsel for the parties. The 
terms of it have been set forth briefly by 
us in the earlier portion of our judgment. 

There can be no doubt that if the in¬ 
terest of Dilsukh and others continued to 
be a contingent interest till the death of 
Mt. Sunder Kunwar the contesting defen¬ 
dants acquired no interest in the property 
at all and the suit must succeed. On the 
other hand, if at any time before the 
death of Mt. Sunder Kunwar, the survivors 
of Dilsukh and others or their heirs 
acquired a vested interest which could be 
inherited by their heirs, the plaintiffs 
must fail. The learned advocate for the 
plaintiffs has first contended that the tes¬ 
tator intended to give a Hindu widow’s 
estate to his two widows as his legal heirs 
and has therefore argued that none of the 
subsequent bequests can amount to a 
vested interest following upon a Hindu 
widow’s estate. We are unable to con¬ 
cede that a Hindu widow’s estate was 
acquired by the two widows. The tes¬ 
tator clearly intended that after the death 

of the survivor of the two widows the 
estate would not go to his heir-at-law 
but should go to Ram Dal. It therefore 
follows that the estate given to the widows 
amounted to life-interests and no more. 
There is not even any reference in the 
jwill to a power of alienation for purposes 
of legal necessity. 

Holding that the estate taken by the 
widows was a limited estate there can be 

no doubt that Ram Dal was intended to 

take the estate after their deaths. Coun¬ 
sel for the parties are not agreed as to 

10 nature of the estate which was given 
to Ram Dal. On behalf of the plaintiffs 
it was contended that Ram Dal was given 
a iiio-estate and his son was given a sepa- 
iato and independent vested interest in 

ie piopeity which would come into exis- 

enco as soon as the son was born, even 
though that bo in the lifetime of Earn 
Jjal. On behalf of the defendants it is 
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contended that the reference to the son 
of Ram Dal was merely intended to indi¬ 
cate that a heritable estate was conferred 
upon Ram Dal and that there was no be¬ 
quest of a separate interest to Rain 
Dal’s son. 

Dooking to the will we are unable to 
hold that it was the testator’s intention 
that Ram Dai s son would have an interest 
in the property from the very time of his 
birth and have a vestel interest in it 
which he could transfer even though his 
father Ram Dal was alive. The plain 
meaning of the provision of the will is 
that it was after Ram Dal’s death that 
his son would succeed to the estate. If, 
however, there was no son born to Ram 
Dal who could succeed, the property was 
to go to Dilsukh and others after Ram 
Dal s death. Thus, the bequests in favour 
of Ram Dal’s son and in favour of Dilsukh 
and others were both to take effect at the 
time of the death of Ram Dal and not 
before. It is impossible to say that the 
bequest in favour of Dilsukh and others 
followed the bequest in favour of Ram 
Dai’s sen in the sense that it was to take 
effect after the bequest in favour of Ram 
Dal’s son had been exhausted. It was 
really an alternative bequest and is sepa¬ 
rable from the bequest in favour of Rim 
Dal’s son. Both would not come into 
effect simultaneously and one would not 
come into existence if the other did. 

No doubt it is settled by their Dord- 
ships of the Privy Council in the famous 
case of Jotindra-Mohan Tagore v. Gan- 
enclra Mohan Tagore (I), that under the 
Hindu law a bequest in favour of an un¬ 
born person is void in law. The remarks 
of their Dordships at p. 410 in the judg¬ 
ment shows that bequests over, which in 
the scheme of the will are intended to 
follow the creation of the prior estate of 
inheritance, must fall therewith. It is 
obvious that this must be so, for, if a 
prior bequest is void in the eye of the 
law, subsequent bequests cannot be given 
effect to as that would be entirely con¬ 
trary to the intention of the testator who 
intended the subsequent bequests to come 
into effect only if the prior bequest did 
not come into existence. On the other 
hand, if we uphold the bequest in favour 
of Dilsukh and others in the present case 
we are not in any way acting contrary to 
the intention of the testator because he 

(1) 9 Bjng.L.R. 377=18 W.R. 359=1.A. Sup. 

Vol. 17=3 Sar. 82 (P.C.). 
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himself intended that if there be no son 
born to Ram Lai, the property would go 
to Dilsukh and others. This distinction 
was drawn by the learned Judges of the 
Bombay High Court in the case of Javer- 
bai v. Kablibai (2). The case on facts is 
distinguishable, but it has some bearing 
on the present case because there the third 
bequest in favour of the persons nomi¬ 
nated by the trustees was to come into 
ettect only if the second set of legatees, 
viz., the male issues of the testator were 
not alive at the time of the testator s 
death. The Bombay High Court held 
that the two were alternative gifts and 
one did not follow the creation of the 
other. A somewhat similar view was 
expressed by the Calcutta High Court in 
the case of Bai Kishori Dassi v. Da- 
benrlra Nath Sircar (3), whose conclusion 
was accepted by their Lordships of the 
Privy Council. The learned Judges of 
the Calcutta High Court had on p. 416 
remarked that in the case before them 
there were two intentions wholly sepa¬ 
rable, the second not depending upon the 
first and that it was possible to give 
effect to one intention without entering 
into the question of the other. 

It therefore seems to us that simply 
because no bequest in the eye of the law 
came into effect in favour of Ram Lai’s 
son, and such a bequest from the very 
beginning was bad, because he was un¬ 
born, it does not follow that the bequest 
in favour of Dilsukh and others was also 
void ab initio. 

So long as Rim Lil was alive there 
was the possibility of a son being 
born to him and, therefore, the in¬ 
terest taken by Dilsukh and others was 
merely a contingent interest depend¬ 
ing on an uncertain event whether a son 
would or would not be born to Ram Lai. 
As soon, however, as Ram Lai died with¬ 
out a son it became absolutely certain 
that there would be no prior bequest com¬ 
ing into effect which would take prece¬ 
dence over the interest in favour of Dil¬ 
sukh and others. The contingent interest 
of Dilsukh and others was therefore 
transformed into a vested interest al¬ 
though one of the widows was still alive. 

The learned advocate for the appellants 
has not disputed the point that if a be¬ 
quest is made in favour of one person and 

(2) [1892] 16 Bora. 492. 

(3) [1838] 15 Cal. 409=15 I.A. 37 (P.C.). 


after his death the property is directed 
to go to another, the second legatee gets a 
vested interest in the estate. The death 
of a living person is not an uncertain 
contingency. Although the date of his 
death cannot be known beforehand, the 
event itself is absolutely certain. There¬ 
fore the interest taken by such a legatee 
is not a contingent one, but he has a ves¬ 
ted interest in the property bequeathed 
to him. 

The Indian Succession Act does not- 
apply to the present case where the will 
was made at a time when it was not ap¬ 
plicable to Hindus. But the illustrations 
3 and 4 to S. 120 illustrate the prin¬ 
ciple which undoubtedly holds good. 
If an estate is bequeathed to A for life and! 
after his death to B if B be then alive r 
but if B be not living to C , then B and C 
both take contingent interest so long as A 
is alive. But as soon as B or C dies and 
it becomes certain that the survivor only 
can succeed after A's death, he has a' 
vested right in the estate, although A is 
still alive. 

We are, therefore, clearly of opinion- 
that after 1898 when Ram Lai was dead 
and Plori Singh, one of the five last named 
legatees, survived him, the latter acquired 
a vested interest which was capable of 
being transferred by him and inherited 
by his heirs. This vested interest re¬ 
mained in Hori Singh and passed on to 
his legal representatives whoever they 
may be although Mt. Sunder Kunwar was 
still alive. On the death of Mt. Sunder 
Kunwar there has been no reversion of 
this estate to the heirs of Rai Singh. 
The plaintiffs accordingly have no locus 
standi to maintain the suit. 

It is unnecessary for us to consider the 
effect of the transfer of 1877 having been 
made by Dilsukh and others at a time 
when they had a mere contingent interest. 

The appeal is accordingly dismissed- 
with costs. 

S.N- R.K, Appeal dismissed .. 
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Full Bench 

Dalal, Sen*and King, J..J. 

Haji Anwar Khan —Petitioner. 


Mohammad Khan and others —Opposite 
Parties. 

Second Appeal No. 4 of 1928, Decided 
on 7th January 1929, from order of Dist. 
Judge, Agra, D/- 29th October 1927. 

^ # Provincial Insolvency Act (1920) S. 4 

Dalai and King JJ. —S. 4 empowers the 
Court to deal with not only all questions of 
title and priority but all questions of what¬ 
ever nature and the decision is a bar under 
S. II, Civil P.C.-S<m, /.-Title •under transfer 
beyond two years cannot be enquired into — 
A paper transaction can be gone into though 
fraudulent transfer cannot be enquired into. 

Per Dalai and King,JJ. —If the matter ia 
once decided oven as against a stranger by the 
insolvency Court the jurisdiction of the civil 
Court would be barred under S. 11, Civil P. C.: 
Sulaiman, J. in A.I.R. 1026 All. 470 and A.I R. 
1924 All. 40, Appr. ; A. I. R. 1927 All. GG, Foil.; 
37 AH. G5, Appr. ; A. I. R. 1921 Mad. 201. 
Appr. ; A. I. R. 192G Mad. 3G3, Foil. 

[P 10G C 1 ] 

Section 4 deals with jurisdiction and this 
jurisdiction will be circumscribed only by such 
subsequent sections as deal with the jurisdic¬ 
tion of the Court. Ss. 53 and 54 do not deal 
with the jurisdiction of the insolvency Court, 
but only lay down rules as to the manner in 
which evidence should be considered in cer¬ 
tain cases arising in that Court. Those sec¬ 
tions, therefore, do not control the provisions 
of S. 4 though S. 56'does. Insolvency Court 
can try the issue whether the insolvent is en¬ 
titled to the property or not after proper op¬ 
portunity is given to the other side to plead to 
the application. [P 107 C 1,2] 

Per Sen, J. The Court of insolvency is a 
creature of statute. It is a special tribunal 
having jurisdiction over a limited range of 
cases within such limits as have been imposed 
by tho statute to which it owes its existence. 
Unless the Insolvency Act expressly or by 
necessary implication ( 1 ) took away the powers 
of the ordinary civil Courts to adjudicate upon 
the validity or otherwise of certain transfers 
which are sought to be impugned, either upon 
the ground of fraud or on the ground of want 
of consideration etc., and ( 2 ) * invested tho 
•insolvency Court with the trial of such matters 
the jurisdiction of the civil Courts is not affoc- 

O,* Maxwell's Interpretation of 

o.a.u.es, G h Edition 1920, P. 318, Foil. 

a rul°e o°f 0S v 3 * 1 * 3 . 34 do not m ’ ra ly W down 
a rule of substantive law or a rule of evidenco 

avounng the Official Receiver, but confer a 
jurud.ct'on upon the Court of insolvency with 

UoneTin 3 £ ° Qly SUch tran9fors ™en- 

loned in those sections and upon the fulfil- 

, of , tho L conditions contained therein 
•without which the receiver has no right to 
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challenge the transfers nor the Court had 
power to annul the same: 23 7.6'. 924 Fell, 
37 AIL 65, not Foil.: 15 A. L. J. CGI, Disap¬ 
proved. 41 All. 378, ExpL, and Appr. ; .4.-7, 
R. 1922 All. 443, Appr. 22 C. W. N. 704, Foil.: 
Sulaiman , J. in .4. 7. R. 1924 All. 40, not 
Foil.: Lindsay J. in A.I.R. 1924 Ail. 40. Foil.: 
Milkerji, J. in A. I. R. 192G All. 470, Foil.: A . 
7. R. 1^21 All. GG, not Foil. ; A.I.R. 1922 All. 19G 
and A. l.R. 1921 Mad. 204, Expl. and not Foil; 
Ellis v. Silver, (1S73) 8 Ch. S3, Foil. 

[P 108 C 2, P 109 C 1] 

An insolvency Court cannot try a question 
of title relating to a transfer which has taken 
place more than two years before the order of 
adjudication having regard to the provisions 
of S. 53, Insolvency Act. Where the transfer 
was intended not to be operative from the be¬ 
ginning and the insolvent has remained in 
possession of the property, the receiver may 
apply for its annulment,'but where the trans¬ 
fer was executed by a proper instrument and 
duly registered and was intended to put tho 
property beyond the reach of the creditors and 
a third party is claiming under the transfer, 
such a transaction cannot be treated as a mere 
paper transaction. In the latter case, S. 53. 
Insolvency Act, will apply. [P 112 C 1,2] 

K. D. Malaviya —for Appellant. 

N. P. Asthana —for Respondents. 

Dalal, J —This reference to a Full 
Bench raises the question of jurisdiction 
of the insolvency Court. The questions 
submitted to us for decision "are : 

(1) Whether an insolvency Court can try a 
question of title raised on the basis of a trans¬ 
fer which took place more than two years 
prior to the adjudication, having regard to tho 
provisions of S. 53, Insolvency Act ? 

(“-) Would it make any difference if the re¬ 
ceiver alleges that no transfer had been in¬ 
tended from the very beginning and no title 
had passed, the tr tnsaction being a mere paper 
transaction and void ? 

If the answer to the first inquiry is in 

the affirmative the second question will 
not arise. 

Every Judge of this Court except one 

who had to consider the point has deci¬ 
ded in favour of jurisdiction of the insol¬ 
vency Court, that is, the first question 
has been answered by him in the affir¬ 
mative. The present S 4, Insolvency 
Act (No. 5 of 1920; is an addition to the 
previous insolvency statute law as laid 
down in Act No. 3 of 1907. The pre¬ 
sent Act came into force on 25th Febru¬ 
ary 1920, and on 18th July 1921 a Bench 
of two Judges, Walsh and Wallach 
JJ , had occasion to consider the scope 
of S. 4 of the new Act. The case before 
the Court was one of a sale by the insol¬ 
vent more than three years before the 
insolvency with intent to defraud and 
delay his creditors. The learned Judges 
observed : 
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‘ The District Judge has held, rightly, that 

it does not come within any of the express 
provisions of the insolvency law, and he has 
gone on to hold, erroneously, that a transac¬ 
tion cannot he attacked under the provisions 
of the Transfer of Property Act or under 
general provisions of the law in the insol¬ 
vency Court. Hero he is wrong. The insolvency 
Court has to administer the law under its own 
procedure and to decide questions arising in 
insolvency which are covered by special pro¬ 
visions of the Insolvency Act, where, for ex¬ 
ample, a trustee is given a higher title than 
the original debtor. But the insolvency 
Court also has to apply, and to decide, all 
questions of general law, including such ques¬ 
tions as are raised by S. 53, T. P. Act. That 
• * * 

is one reason why the administration of iusol- 

* 

vency is so onerous and imposes a very heavy 
burden on the District Courts. If the receiver 
is right in fact, clearly this transaction was 
void under S. 53, T. P. Act, and the property 
attached by the receiver ought to bo distri¬ 
buted as a part of the estate among the credi¬ 
tors . There ought to be a full in¬ 

quiry between tlie receiver and the creditor on 
one hand, and the debtor and his family on 
the other, as to the bona tides of this transac¬ 
tion. Whether you call it summary or not, it 
ought to follow the ordinary course of a suit. 
In the main, the provisions of the Code of 
Civil Procedure are applicable to such inquiry, 
and there ought to be sworn testimony and the 
same care used with regard to documents, and 
the admission or rejection of documentary (evi¬ 
dence, as in a suit: Shikri Prasad v. Aziz 
AH (l).”: 

Next in order comes a Bench case de¬ 
cided on 3rd July 1923 by Lindsay and 
Sulaiman, JJ. Both the Judges held that 
if a question of title is raised in the in¬ 
solvency Court that Court has jurisdiction 
to decide it. Lindsay, J., stated at p. 748 
of the report: 

“All that S. 4 intended to provide was that 
if a question involving title is raised before an 
insolvency Court, then the insolvency Court is 
to be deemed to have power to decide that 
question of title.” 


Boys, J., agreed with the opinion of 
Sulaiman, J., expressed in the case of 
Maharana Kunwar y and held that once; 
the question of title was decided by the 
insolvency Court the jurisdiction of the- 
civil Court was barred : Kaniz Fatima v. 
Narain Singh (3). Finally, there was a 
difference of opinion between Sulaiman, J. 
and Mukerji, J., in Iiari Chand Rai 
v. Moti Ram (4). As we have already 
seen Sulaiman, J., was of opinion that 
the jurisdiction of the insolvency Court 
extended to all transactions raising ques¬ 
tions of title whatever their date may be-, 
while Mukerji, J., was of opinion that 
the provisions of S. 4 were circumscribed 
by the provisions of S. 53, Insolvency Act, 
The point of the opinion of Mukerji, J., 
appears on p. 420 (of 48 All.) 

‘If the transaction is beyond two years, the 
receiver must seek his remedy by an ordinary 
civil suit instituted under S. 53, T. P. Act.” 

I am in agreement with the opinion of 
Sulaiman, J. As that learned Judge poin¬ 
ted out in the case of Hari Chand Rai: 

“Prior to Act 5 of 1920 when there was no* 
provision corresponding to S. 4 of the new Act, 
a Bauch of this Court held that, even if a case • 
did not fall under S. 3G of the old Act of 1907, 
tha Court had power to inquire whether a dis¬ 
puted property was the property of the insol¬ 
vent or not : Bansidhar v. Kharayjit (5). The- 
Calcutta High Court had held otherwise, that 
a question of title could be disposed of by a 
regular suit only. The enactment of S. 4 
gives effect to the view which prevailed in this 
Court. Under S. 4 power is given to the insol-l 
vency Court to decide not only all questions 
of title or priority, but also of any nature 
whatsover, whether they involve matters of 
law or fact, which may arise in any case of 
insolvency coming within tha coguizance of) } 
the Court or which the Court may deem it ex¬ 
pedient or necessary to decide for the purpose 
of doing complete justice.” 


The difference of opinion between the 
two Judges lay in this that Sulaiman, J., 
was of opinion that if the matter was 
once decided even as against a stranger 
by the insolvency Court the jurisdiction 
of the civil Court would be barred under 
S. 11, Civil P. C. Lindsay, J., was not 
prepared to take the view that a decision 
under sub-S. (2), S. 1, would be binding 
upon a stranger who is not making any 
claim against the debtor or the debtor’s 
estate : Maharana Kunwar v. E.V . David 
(2). On 6th July 1926 the question as to 
the bar of the jurisdiction of the civil 
Court came up before another Banch com¬ 
posed of Sulaiman and Bays, JJ., in which 

(1) A. I. R. 1922 All. 196=44 All. 71. 

(2) A. I. R. 1924 All. 40=46 All. 16=21 A. L. 

J. 737. 


In a Banch ruling of the Madras High 
Court in Kochu Mahomed v. Sankara- 
linga Mudaliar (6), the jurisdiction of 
the insolvency Court was considered 
under the Insolvency Act of 1907. Sesha- 
giri Aiyar, J., observed at p. 500 (of 62 
I. C.) of the^report: 

“There was a conflict of decisions in the 
various High Courts, as to whether even with¬ 
out a provision similar to S. 7, Insolvency 
Act, the Provincial Insolvency Court has 
jurisdiction to direct delivery of property to 
the receiver when it is moved by a petition. 
S. 4 of the present Act has bean so altered as 
to confer such a power. The amendment 

(3) A. I. R. 1927 All. 66=49 All. 71. 

4) A. I. R. 1926 All. 470=48 All. 414. 

5) [1915] 37 All. 65=26 I. C. 926=12 A.LX - 
1273. 

(6) A. I. R. 1921 Mad. 201=44 Mad. 524. 
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should nob ba regardid as if for tha first tima 
a navy powar hid baan conferred. I am of 
opinion that S. 4 daclares what ha3 baen tha 
law all through.” ' 

In the Sima casa Oldfield, J., con 3 i- 
derel the provisions of the Act of 1937 
in S 3 . 35 aid 37 corresponding to S 3 . 53 
and 51 of the Dresent Act and observed : 

“Of tha -provisions in tha Act relating to 
property held actually or colourably against 
tha insolvent, Ss. 36 and 37 merely prescribe a 
rale of evidence applicable to two classes of 
alienations, thosa completed within particular 
periods bafore the adjuiucation, not, like th3 
sale now in question after it, and it is mate¬ 
rial only that thay assume and do not confer 
tha power of cancellation, which they imply, 
bub which must ba looked for in another 
place.” (p. 437, Col. 2.) 

In Sriramalu v. Poaakavira Reddi 
(7), there is an interesting discussion as 
to the scope of S 3 . 36 and 37 of the Act 
of 1937 by Venkatasubba Rio, J.. at p. 
114 ( 0 / 45 M. L. J.) He has pointed out 
that the provisions of those sections cor¬ 
responding to S 3 . 53 and 51 of the pre¬ 
sent Act do not involve questions of 
jurisdiction but lay down rules of evi¬ 
dence under which an insolvency Court is 
directed to draw an absolute and irre¬ 
buttable presumption like the one con¬ 
tained in S. 112, Evidence Act. As re¬ 
marked by Oldfield, J, in the case of 
Koehu Mahomed we must look elsewhere 
than in Ss. 36 and 37 for jurisdiction of 
an insolvency Court. Under the pre¬ 
sent Act a Bench of the Madras High 
Court held that it was open to an insol¬ 
vency Court on a proper application be¬ 
ing made under S. 4 of the Act to try the 
issue whether the insolvent is entitled to 
a certain property or not : Chittammal v. 
Ponnuswami (8) 

It was arguel before us on behalf of 
the appellant that the words “subject 
to the provisions of this Act” at the com¬ 
mencement of S. 4 (i) of the Act makes 
S. 4 subject to the provisions of S. 53. 1 

am of opinion that S. 4 deals with juris¬ 
diction, and the jurisdiction will be cir¬ 
cumscribed only by such subsequent 
sections as deal with the jurisdiction of 
the Court. As pointed out in the vari¬ 
ous judgments of the Madras High Court, 
b 3 . 53 and 51 do not deal with the juris¬ 
diction of the insolvency Court, but 
only lay down rules as to the manner in 
which evidence should be considered in 
certain cases arising in that Court. Those 
secti ons, therefore, in my opinion, do 

U) A. I. G41. 

(8) A. I. R. 1920 Mai. 303=49 Mvd. 762. 


not control the provisions of S. 4. These 
words are used to limit the power of the 
insolvency Court as it is limited, for in¬ 
stance, by the proviso to S. 56 that 
nothing in that section shall be deemed 
to authorize the Court to remove from 
the possession or custody property of any 
person whom the insolvent has not a 
present right so to remove. This limita¬ 
tion is excellently illustrated by the case 
of Chittammal of the Madras High Court. 
In this case the District Judge directed 
certain parties to hand over possession 
of the property in their possession to the 
Official Receiver. The Madras High 
Court held that this order was beyond 
the jurisdiction of the insolvency Court 
by reason of the enactment of para. 3, 
Cl. (3), S. 56, unless the insolvent was en¬ 
titled on the date when th3 receiver ap¬ 
plied for possession to the possession of 
such property. The Court cannot direct 
the person in possession to deliver up 
property if a title, however flimsy, is 
set up by the person in possession. This 
is the provision of the Act to which the 
provisions of S. 4 are subject. In the 
same case the High Court declared that, 

it was open to the insolvency Court on a! 
proper application being made under Sj 
4, Prov. Insol. Act, to try the issue whe¬ 
ther the insolvent is entitled to the pro¬ 
perty or not after proper opportunity is 
given to the other side to plead to the ap¬ 
plication. 

For these reasons, my answer to the 
first question i3 iu the affirmtive. The 
second question, therefore, does not arise. 

Sen, J. One Afzal Khan applied for- 
being adjudicated an insolvent on 7th 
July 1926. The adjudication order was 
passed on 25th March 1927. The Official 
Roceiver having attached a house as the 
property of the insolvent, one Anwar 
Khan intervened and claimed title to the 
house by right of purchase from Afzal, 
under a registered sale-deed dated 1st 
January 1923. The receiver pleaded that 
the sale-deed was fictitious, that it was- 
without consideration and that it had 
been executed in favour of a relation with 
a view to defraud the creditors. The trial 
Court disallowed the objection of Anwar 
I£han upon the findings that the sale in 
his favour was a mere cloak to conceal the 
real ownership and that the insolvent was 
the owner of the property. On appeal to 
the lower appellate Court it was urged 
that the sale having taken place more 
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than two years from the date of adjudica¬ 
tion, the receiver was not competent to 
challenge the sale under S. 53, Provincial 
Insolvency Act, and that ^the insolvency 
■Court had no power to annul the same. 
This contention was repelled by the lower 
appellate Court which held that the sale 
was farzi, ” that no transfer was as a 
fact made in favour of the appellant and 
that S. 53, Provincial Insolvency Act, did 
not apply to a transaction like this. The 
appeal was, therefore dismissed. Anwar 
Khan appealed to this Court and reitera* 
ted the pleas already referred to. 

In view of the importance of the ques¬ 
tions involved in the appeal, the learned 
Judges who heard the appeal have referred 
the following points for decision by a 
larger Bench : 

“ (1) Whether an insolvency Court can try 
a question of title raised on the basis of a 
•transfer which took place more than two years 
prior to tha adjudication having regard to the 
provisions of S. 53, Insolvency Act ? 

“ (2) Would it make any difference if the 
receiver alleged that no transfer had been in¬ 
tended from the very beginning and no title 
had passed, the transaction being a mere paper 
transaction and void.” 

Under S. 9, Civil P. C., the ordinary 
civil Courts have jurisdiction to try all 
suits of a civil nature, excepting suits of 
which their cognizance is either expressly 
or impliedly barred. Where there has 
been an infringement of a legal right, the 
ordinary civil Courts are bound to enter¬ 
tain the claim, unless their jurisdiction 
has been ousted either by an express en¬ 
actment or by necessary implication 
flowing either from statutory provisions 
or general principles of law. 

Under S. 53, T. P. Act, where a trans¬ 
fer of an immovable property has been 
made with intent to defraud .... per¬ 
sons having an interest in such property 
or to defeat or delay the creditors of the 
transferrer, it is voidable at the option 
of any person so defrauded, defeated or de¬ 
layed. 

The remedy of such a person is by a 
suit in the ordinary civil Court of orig¬ 
inal jurisdiction. 

The Court ."of insolvency is a creature 
of statute. It is a special tribunal, hav- 
ing jurisdiction over a limited range of 
cases within such limits as have been 

M 

imposed by the statute to which it owes 
Jits existence. Unless the Insolvency Act, 
expressly or by necessary implication (I) 
took away the powers of ordinary civil 
Courts to adjudicate upon the validity or 


otherwise of certain transfers which are 
sought to be impugned, either upon the 
ground of fraud or on the ground of want 
of consideration etc., and (2) invested the 
insolvency Court with the trial of such 
matters, the jurisdiction of the civil 
Courts is not affected or impaired. The 
following statement of law is to be found 
in Maxwell’s Interpretation of Statutes 
(6th Edn. 1920, p. 318) : 

Where an Act took away the right of 
bringing an action respecting certain disputes 
which were referred to the summary adjudica¬ 
tion of justices, it was held that the subse¬ 
quently established County Courts acquired 
no jurisdiction to try such cases, under th 9 
general authority to try all pleas. ” 

The limited nature of the jurisdiction 
of the Court of insolvency is clear from 
the provision of the Act itself, notably 
from Ss. 51, 53, 51 and 55. Section 51 
deprives the execution creditor of the 
benefit of execution in certain circum¬ 
stances in favour of the general body of 
creditors with reference to property not 
sold in execution “ before the date of 
the admission of the petition.” S. 54 
provides that transfers made in favour 
of the creditor with a view of giving 
that creditor a preferance over other 
creditors shall be deemed fraudulent and 
void as against the receiver and shall 
be annulled by the Court, if the transfer 
in question is within three months of 
the presentation of the petition for in¬ 
solvency. The jurisdiction of the in¬ 
solvency Court depends upon the fulfil¬ 
ment of the conditions contained in the 
section. 

Section 55 affords protection to trans¬ 
fers made by the insolvent before the 
date of the order of adjudication if they 
are bona fide and for consideration, the 
transferee not having had notice of the 
presentation of an insolvency petition. 

It is to be noticed that no power is here¬ 
by conferred upon the Court of insol¬ 
vency to displace a transfer which has 
taken place before the presentation of 
the petition for insolvency. S. 53 aims 
at only such transfers which have been 
made within two years of the date of the 
order of adjudication. 

Sections 53 and 54 do not merely lay 
down a rule of substantive law or a rule 
of evidence favouring the Official Re¬ 
ceiver, but confer a jurisdiction upon the 
Court of insolvency with reference to 
-only such transfers as are mentioned in 
those sections and upon the fulfilment' 
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>f the conditions contained therein, with¬ 
out which the receiver has no right to 
challenge the transfers nor has the Court 
a power to annul the same. 

Section 53, Prov. Insolv. Act (Act 5 
of 1920) corresponds to S. 36 of the old 
Act (Act 3 of 1907). The rule of law 
enacted by the section is analogous to 
S. 42, English Bankruptcy Act, 1883 
which runs as follows : 

“ (1) Any settlement of property not being 
a settlement made before and in considera¬ 
tion of marriage, or made in favour of a pur¬ 
chaser or encumbrancer in good faith and 
for valuable consideration, or a settlement 
made on or for the wife or children of the 
settlor of the property which has accrued to 
the settlor after marriagi in right of his wife, 
shall, if the settlor becomes bankrupt within 
two years after the date of the settlement, be 
void against the trustee in the bankruptcy, 
and shall, if the settlor becomes bankrupt at 
any subsequent time within ten years after 
the date of the settlement be void against the 
trustee in the bankruptcy etc,, etc. . . . ” 

(3) *' Settlement ” shall for the purpose of this 
section include any conveyance or transfer 
of property.” 

It will thus appear that both under 
the English and Indian law, a settle¬ 
ment or transfer of property can be 
annulled by the insolvency Court at the 
instance of the Official Receiver or the 
trustee in the bankruptcy upon the trans¬ 
fer conforming to the conditions men¬ 
tioned in the Act, one of which is that 
the transfer had taken place within a 
certain period either from the date of the 
settlement or the order of adjudication. 

The reason is obvious for prescribing 
a time-limit in cases where the Act 
starts with a presumption against the 
validity of such transfers. In a suit 
under S. 53, T. P. Act, the onus lies 
upon the transferee to prove that the 
transfer was not to defraud the prior or 
subsequent transferees or to defeat or 
delay the creditors But there is no 
presumption of law against the trans¬ 
feree, except where a transfer is made 
gratuitously or for a grossly inadequate 
consideration. Under S 53, Prov. Insol. 
Act, the question of the intent to defraud 
defeat or delay is outside the enquiry 
and the Official Receiver has the right of 
avoidance if the transfer is within two 
years of the order of adjudication. 

The principle underlying the fixation 
of time in Ss. 53 and 54 is that where 
the transfer precedes the insolvency pro¬ 
ceeding by a short period, it may be 
reasonably assumed that the financial 


difficulties of the insolvent had already- 
commenced, that he anticipated that the 
crash was coming and resorted to these 
transfers in order to place his property 
beyond the reach of creditors. No pre¬ 
sumption should reasonably be raised 
against his financial soundness more than 
two years before the date of adjudication. 
A time-limit in a statute must necessa¬ 
rily bean artificial rule, but the .limit of 
two years is not unreasonable. 

Under Act 3 of 1907, the trend of deci¬ 
sions on the powers of the insolvency 
Court has not been uniform. In Jokhan 
Singh v. Deputy Commissioner of 
Faizahad (9) Piggot, J. C. held that the 
intention of the legislature was only to 
give the Judge sitting in insolvency 
jurisdiction, under S. 36, Act 3 of 1907, 
in rrspect of transfers made within two 
years of the date of his order of*adjudica¬ 
tion. 

In Bansidhar v. Kharagjit (5), where 
the transaction had been entered into by 
the predecessor-in-title of the insolvent 
more than two years before the adjudica¬ 
tion of the insolvency, Chamier and 
Piggott, JJ, held that the Court had in¬ 
herent power to enquire whether the 
disputed property in pos^ssion of the 
transferee was the property of the insol¬ 
vent, that it was the duty of the receiver 
to move the Court and the Court was 
competent under S. 18 of the Act to re¬ 
move the transferee from the possession 
and to vest it in the receiver. Their 
Lordships noticed that the Indian Pro¬ 
vincial Insolvency Act contained no pro¬ 
visions as S. 102, English Bankruptcy .Act,, 
which expressly empowered the 
Bankruptcy Court to decide 

“ all othor questions whatsoever whether of 
law or of fact which may ariss in any case of 
bankruptcy coming within the cognizance of 
Court or which the Court may deem it ex¬ 
pedient or necessary to decide for the purpose 
of doing complete justice and making a com¬ 
plete distribution of property in any such 
case.” 

The judgment of the Court therefore 
proceeded upon the assumption of an in¬ 
herent jurisdiction. 

In Pit iram v. Jujhar Singh (10) 
Piggott and Walsh, JJ held that the 
insolvency Court had concurrent jurisdic¬ 
tion with the ordinary civil Court to 
enter into a question of the legality of 
attachment against a person w+io is a 

(9) [1914] 23 I. C. 924. * 

(10) [1917] 15 A. L. J. 0G1=33 I. C. 798. 


appear from the following observations : 

Now it is to be observed that in accordance 
with the English Bankruptcy practice a per¬ 
son in the position of the plaintiff in this 
action, who is a stranger so to speak to the 
bankruptcy and whose property has been 
seized wrongfully, according to his view of the 
case, by the receiver in bankruptcy is not 
confined to the remedy given him by the Pro¬ 
vincial Insolvency Act. He can, if he pleases, 
apply to the insolvency Court inasmuch as 
S 22 applies in express terms to his grievance. 
But he can if he pleases ignore the insolvency 
Court and sue in a civil Court for return of 
his property in an ordinary action against a 
trespasser. The question which is 

an important one is by no means free from 
difficulty. ” 

It may lie doubted if it was at all 
necessary and if the legislature could 
ever have intended to invest two Courts 
of co-ordinate jurisdiction with the same 

powers over the same matter. The deci- 
• * « , 

sion in this case proceeded upon the ap¬ 
plication of the doctrine of res judicata. 

In Irshad Husain v. Gopi Nath (11) 
Richards,.C. J. and Banerji, J. followed 
this ruling but with considerable reluct¬ 
ance. Since finality is claimed for the 
decision of the insolvency Court on the 
Question of title affecting a third party, 
this decision is not without its relevancy 
to the question now under consideration. 
They observed : 

If we had to consider the matter in the ab¬ 
sence of any authority, we doubt very much 
whether the order of the insolvency Court and 
the Court of appeal from that order can oper¬ 
ate as res judicata.” 

Unless the object of the legislature 
was to invest the insolvency Court with 
summary powers analogous to those con¬ 
ferred upon the ordinary civil Courts 
under 0. 21, R. 58, Civil P. C , no pur¬ 
pose could have been served in clothing 
the insolvency Court with powers so 
narrow and limited. 

In Gaura v. Nawab Abdul Majid (12). 
Piggott and Walsh, JJ., held that where 
a transaction is seven years old it cannot 
be questioned by a receiver or creditor 
under S. 36, Insolvency Act, and the pro¬ 
per remedy is to institute a suit under 
S. 53, T. P. Act. They observed that 
this case was the converse case to that of 
Pitaram v. Jujhar Singh (10) already 
referred to. 

In Nilmoni v. Durga Charan (13) a 
Bench of the Calcutta Hig h Court in a 

(11) [1919] 44 All. 378-49 I. C. 590=17 A. O'. 

37<f. 

(12) A.I.R. *1922 All. 443. 

<13) [1918] 22 C.W.N. 704=46 I.C. 377. 


comprehensive decision which examined 
all the authorities refused to follow the 
decision of this Court in Bansidhar v. 
Rharagjit (5). It noticed that no power 
was to be found in the Provincial Insol¬ 
vency Act corresponding to S. 102, En¬ 
glish Act of 1883. 

Tn this state of authorities, it was ne¬ 
cessary to sufficiently define the powers 
of the insolvency Court and when the Act 
was amended in 1920, S. 4 was added in 
consequence. 

It is contended on behalf of the res¬ 
pondents that S. 4 confers upon the Court 
of insolvency full powers to decide all 
questions whether of title or priority or 
of any nature whatsoever and whether 
involving matters of law or fact, and it is 
contended that the decisions of the insol¬ 
vency Court are clothed with finality 
under the express provision of S. 4, sub- 
S. (2). A Court of insolvency has ordi¬ 
narily a jurisdiction to decide all matters 
affecting a claim between the insolvent 
and the creditors. But some exceptions 
have been grafted upon this general rule 
which are to be found in sections like 51, 
53 and 54 which have been referred to 
already. The powers of the insolvency 
Court are controlled and restricted by 
these sections, and the opening words of 
S- 4, Cl. (l) subject to the provisions of 
this Act have been deliberately intro¬ 
duced by the legislature to indicate and 
define the extent of the jurisdiction which 
was intended to be conferred upon the 
Court of insolvency. If the insolvency 
Court is competent to determine the lega¬ 
lity and propriety of transfers which had 
taken place more than two years before 
the order of adjudication there could have 
been no object in prescribing a shorter 
term in S. 36 of the Act. S. 4 is an en¬ 
abling section in the sense that it defines 
the competence of the Court and the ex¬ 
tent of its jurisdiction The powers of 
the ordinary civil Courts to entertain 
suits relating to the title of third parties 
cannot be defeated or extinguished except 
by statutory enactment. S. 4 does not 
purport to do this. Under sub-S. 2, fina¬ 
lity attaches to only such decisions of the 
insolvency Court as are intra vires. I 
would, therefore, respectfully differ from 
the judgment of Sulaiman, J., in Maha - 
rana Kuer v. David (2). I share the 
view of Lindsay, J. at p. 748 {of 21 A. 

L. J .) : 
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stranger to the bankruptcy. This would 
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I am not prepared to take the view that 
a decision under sub-S. 2, S. 4, would be bind¬ 
ing upon a stranger like the plaintiff in the 
present case who, in my opinion, is not mak¬ 
ing any claim against the debtor or the debt¬ 
or’s estate. In the present case I am satisfied: 
<(1) that the plaintiff was under no obligation 
to seek any relief in the insolvency Court ; 
‘(2) that she had the ordinary remedy under the 
civil law against the Official Receiver ; and 
(3) that for the purpose of maintaining the suit 
she was under no obligation to seek any sanc¬ 
tion from the insolvency Court.” 

It is to be observed that no question 
arose in this case as to the legality 
of transfer more than two years before 
• adjudication and the observations of the 
learned Judges were mere obiter. But 
the question directly arose in llari 
Chand v. Moti Lai (4), Sulaiman, J., 
adhered to his view expressed in Maha- 
rana Kuer v. David (2). I am not quite 
3ure that the enactment of S. 4 given 
effect to the view which prevailed in this 
Court when Act 3 of 1907 was in force. 
S. 4 defines and restricts the jurisdiction 
of the Court of insolvency. The trans¬ 
feree does not represent the debtor and 
the debtor’s estate and cannot be said to 
be a claimant against the debtor in the 
insolvency proceedings. “Subject to the 
provisions of this Act” ought to be con¬ 
strued in their natural and grammatical 
sense and ought not to be narrowed down 
to a mere right of appeal. I respectfully 
differ from this decision and from the 
later decision Kaniz Fatima v. Narain 
Singh (3), and agree with the decision of 
Mukerji, J , in llari Chand Rat v. 
Moti Ram (4). 

In Shikri Prasad v. Aziz (l), the con¬ 
struction of S. 4, Act o of 1920, was 
not in issue and the Court did not con¬ 
sider the meaning or effect of the words 
subject to the provisions of this Act” 
in sub-S. (l) nor of the words: 

for 'all purposes as between, on the one 
hand, the debtor and the debtor’s estate and, 
on the other hand, all claimants against him 

or it and persons claiming through, or under 
them or any of them.” 

These important words of limitation 
have evidently been lost sight of by the 
learned Judges who decided that case. 

f A, a ^° Ve remarks a PPly to the decision 
ot Uldheld and Aiyar, JJ. i n Kochu Moha - 

med v. Sankaralinga (6). Their Lord- 

ships were considering the powers of the 

insolvency Court under Ss. 16 and 18 of 

Act 3 of 1907 and were of opinion that 

the Court had jurisdiction to adjudicate 

upon the title of a third party indepen¬ 


dent of S. 4, Act 5 of 1907. “I am of 
opinion that S. 4 declares what has been 
the law all through”. The limitation 
upon the powers of the insolvency Court 
within the Act have not been considered 
or discussed. 

In Sriramulu v. Ponakavira Reddi(7) 

all that was decided was that the general 

power of the Court of insolvency was 

exercisable to equire into the validity of 

a secured debt independently of Ss. 30 

and 37. Those sections were only rules 

of evidence applicable to particular kinds 

of transfer by the insolvent. Venkata- 

subba Rao, J., observed: 

“The arguments covered a wide ground, and 
the question that was raised was whether the 
insolvency Court has jurisdiction under the 
Provincial Insolvency Act 3 of 1007 to adjudi¬ 
cate upon claims of third parties as against 
the insolvent or his estate represented by the 
receiver. I must state at once that, in my 
opinion, this question does not arise at all in 
the present case, and that the matter before us 
can be decided on a ground very different from 
the one stated”. 

This decision, therefore, cannot be of 
very great value in the present case. 
The learned Judge further observes: 

The Court has to prepare a schedule o t 
creditors which may be amended from time t° 
time and this function cannot be properly o 1 ' 
adequately performed unjess the Court ha 3 
equal power to deal with secured as well as 
unsecured debts. To a proceeding appropriate to 
this enquiry the parties are not a person sub¬ 
ject to the insolvency Court and a stranger”. 

The last observation is in accord with 
my view of the matter. In Chittammal 
v. Ponnuawami Naickcr (8), the judgment 
does not proceed upon a construction of 
the Language of sub-Ss. (l) and (2), S. 4, 
Act 5 of 1920, which has already been 
referred to- The decision, however, re¬ 
cognizes the lact that restrictions have 
been imposed upon the power of the 
Court of insolvency, such as under S. 56 
(3). Devadoss, J., observed at p. 764: 

But where the person in possession claims 
adversely to the insolvent, or where he is able 
to show that the insolvent is not entitled to 
present possession the Court has no power to 
proceed under S. 56, etc.” 

Further: 

•'In a recent case, Official Receiver of'Souih 
Arcot v. Perumal Pillai , it was decided by 
Spencer, J.. and myself that the power given 
by S. 4, Provincial Insolvency Act, is subject 
to the provisions of the Act, one of which is 
the proviso to S. 56 (3) which is in the way 
of the Court removing any person from the 
possession of property whom the insolvent has 
no present right to remove.” 
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If S. 56 imposes restrictions upon the 
power of the Court of insolvency, why 

not S. 53?. 

The Insolvency Acts in this country 
vrare modelled upon the English Bank¬ 
ruptcy Act and S. 4, Act 5 of 1920, is 
practically a reproduction of the corres¬ 
ponding section of the English Acts of 
1914, 1883 and 1871. In Ellis v. Silver 
(14) Lord Selbourne, L. C. made the 
following observations: 

The effect of tlae provisions in the several 
Acts of the Parliament relating to bankruptcy 
is that in these cases of arrangement-deeds, 
which have been registered in bankruptcy, 
the trustee for the purpose of adminstration 
under the deed has all the powers and all the 
rights in the Court of bankrupted' which as¬ 
signees or trustees uuder a regular bankruptcy 
"°uld have, and that for all the purposes of 
nd in instrati on in bankruptcy, the Court of 
bankruptcy is armed with very large powers, 
both legal and equitable as large as may be 
necessary to do complete justice. But there 
was no case cited and no clause quoted from 
any Act of Parliament to the effect that when¬ 
ever the trustee of a deed or the trustee or 
assignee in bankruptcy has a demand against 
a thiid person, which but for the bankruptcy 
would bj proper to be prosecuted in a Court 
of law or in a Ccurt of equity is against 
that third person transferred to the Court of 
bankruptcy. I apprehend that there is no¬ 
thing whatever in the Acts relating to bank¬ 
ruptcy which in an ordinary case not govern¬ 
ed by the special clauses of the Act has any 
such oftect.” 

The eminent Judge continues: 

That which is to be done in bankruptcy 
is the adminstration in bankruptcy. The deb¬ 
tors and creditors, as the parties to the ad¬ 
ministration in bankruptcy are subject to that 
jurisdiction. The trustees or assignees, as 
the persons entrusted with that administra¬ 
tion, are subject to that jurisdiction. The as¬ 
sets which come to their hand and the mode 
of administering them are subject to that 
jurisdiction: and there may be, and I believe 
are, some special classes of transactions 
which under special clauses of the Acts of 
Parliament may be dealt with as regards 
third parties. But the general proposition, 
that whenever the assignees or trustees under 
such deeds as these have a demand at law or 
in equity as against a stranger to the bank¬ 
ruptcy, then that demand is to be prosecuted 
in the Court of bankruptcy appears to me to 
be a proposition entirely without the warrant 
of anything in the Acts of Parliament and 
wholly unsupported by any trace or vestige 
whatsoever of authority.” 

These observations are applicable in 
their entirety to the provisions of the 
Provincial Insolvency Act and specially 
to Ss. 53 and 4. 

My answer to the reference is (l) An 

insolvency Court cannot try a question 

(14) [1873] 8 Ch. 83=42 L. P Ch. GCG=21 
\Y. R. 34G=23 L. T. 156. 
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of title relating to a transfer which hasl 
taken place more- than two years before! 
the order of adjudication having regard 
to the provision of S. 53, Insolvency Act. 

(2) Where the transfer was intended 
not to be operative from the beginning' 
and the insolvent had remained in pos¬ 
session of the property, the receiver may 
apply for its annulment. But.where the 
transfer was executed by a proper instru¬ 
ment and duly registered and was inten¬ 
ded to put the property beyond the reach 
of the creditors and a third party is 
claiming under the transfer, such a trans¬ 
action cannot be treated as a mere paper 
transaction. In the latter case, S. 53, 
Insolvency Act will apply. 

King, J. I have had the advantage of 
studying the foregoing judgments of my 
learned brothers. I fully agree to the 
view expressed by Dalai, J., but as it is 
diametrically opposed to the opinion 
formed by Sen, J., I feel it necessary to 
state my reasons. v 

The main question is whether an in 
solvency Court can decide the validity of 
a transfer made by the insolvent more 
than two years before the order of adjudi¬ 
cation. 

The answer depends upon the interpre¬ 
tation of S. 4 (l) read with S. 53, Provin¬ 
cial Insolvency Act, 1920. 

Section 4 (l) appears tome to give to 
the insolvency Court the widest possible 
powers to decide all questions of titlfr 
arising in a case of insolvency. In the 
present case the question was whether 
certain property belonged to the insolvent, 
notwithstanding the fact that he purpor¬ 
ted to have sold the property to the ob¬ 
jector more than two years before the 
order of adjudication. This was a ques¬ 
tion of title arising in a case of insolvency,, 
and was moreover a question which the 
Court might have deemed it expedient or 
necessary to decide for the purpose of 
doing complete justice, or of making a 
complete distribution of the property. 
Prima facie therefore the insolvency Court 
undoubtedly was empowered under S. 4. 

(l) to decide the question. 

The question then arises whether the' 
opening words of S. 4 (1) namely “ sub¬ 
ject to the provisions of this Act, ” when 
read with S. 53, have the effect of res¬ 
tricting the jurisdiction of the insolvency 
Court, so as to prohibit it from deciding 
the validity of a transfer made by the in¬ 
solvent more than two years before the> 
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order of adjudication. In my opinion 
this question must be answered in the 
negative. 

Section 53 is one of a group of sections 
namely Ss. 51 to 55 (both inclusive) 
which come under the heading “ effect of 
insolvency on antecedent transactions. 
They lay down certain rules of law appli¬ 
cable to transactions effecting the pro¬ 
perty of a person who is subsequently ad¬ 
judged an insolvent. Under S. 53, for 
instance, a.sale of the insolvent’s property 
if made within two years before the order 
of adjudication can be set aside, as against 
the receiver, unless the sale was made in 
good faith and for valuable consideration. 
This merely lays down a rule of law affect¬ 
ing transactions that fall within its 
scope. It shows that an order of adjudi¬ 
cation affects certain transactions entered 
into within a period of two years, but no 
longer. The insolvency Court will of 
course apply this rule to any case that 
falls within its scope, but lam unable to 
interpret this rule as restricting the 
jurisdiction conferred upon the Court by 
S. 4(1) 

“ to decide all questions whether of title or 
priority, or of any nature whatsoever. ” 

In my opinion Ss. 51 to 55 do not res¬ 
trict, or purport to restrict, the wide juris¬ 
diction conferred by S. 4 (l). They merely 
enact rules which define the effect of in¬ 
solvency upon antecedent transactions and 
which must be followed by insolvency 
Courts whenever the rules are applicable. 

In the present cise S. 53 does not 
apply, since the sale was transacted more 
than two years before the order of adjudi¬ 
cation. Hence the insolvency Court cer¬ 
tainly cannot annul the sale under S. 53, 
but I see no reason why the insolvency 
Court should not annul it under the gen¬ 
eral law (e. g., under S. 53, T. P. Act) if it 
is liable to annulment by a civil Court. 

The intention of the legislature in 
enacting S. 4 (l) seems to have been to 
confer upon the insolvency Court full 
powers of deciding all questions of title 
that arise for decision in cases of insol¬ 
vency, so tint there should be no neces- 
S ity for having recourse to the ordinary 
civil Courts. The object probably was 
to avoid multiplicity of suits and 
proceedings. Before that section was 
enacted in 1920 there was a conflict 
of judicial opinion as to whether the 
Court had power to determine whether 
a disputed property belonged to the insol¬ 


vent or not. The Calcutta High Court- 
held that the question of title could only 
be determined by a regular suit. I take 
it that S. 4 was enacted so as to make it 
clear that questions of title could be 
determined by the insolvency Court arid 
that there was no necessity to have the 
questions determined by a regular suit. 

But, it is urged, what is the meaning 
of the words “subject to the provisions 
of this Act” in S. 4. Are they not inten¬ 
ded to restrict the jurisdiction of the 
Court to dealing with special cases in 
which the special provisions of the Act 
are applicable ? I am unable to read the 
words in this restrictive sense. They 
may refer to the rules of procedure and 
appeal laid down in the Act itself. They 
doubtless refer to the special rules laid 
down in Ss. 51 to 55 meaning that the 
Court should follow those rules whenever 
they are applicable. They may also refer 
to S. 81 under which the Local Govern¬ 
ment can bar the application of many 
provisions of the Act?including (for in¬ 
stance) the provisions contained in Ss. 51 
to 55. They may also refer to such limi¬ 
tation of the power of the Court as is con¬ 
tained in the proviso to S. 56 (3). I see 
no difficulty, therefore, in giving a mean¬ 
ing and effect to the words “subject to 
the provisions of this Act” without con¬ 
struing them in the restrictive sense 
suggested by ray learned brother Sen, J. 
In my opinion they do not bar the juris¬ 
diction of the insolvency Court to decide 
a question of title under the ordinary law 
when the special provisions of the Act do 
not apply. 

I am fortified in this opinion by the 
previous decisions of this Court. As 
pointed out by my learned brother 
Dalai, J.: 

“Every Judge of this Court, except one, who 
had to consider the point has decided in 
favour of jurisdiction of the insolvency Court.” 

I approve the decisions in Shikri 
Prasad v. Aziz Ali (l), Maliarana Iiun- 
uar v. David (2), Kaniz Fatima v. 
Narain Singh (3), and the opinion of 
Sulaiman, J., in Iiari Cliand Rai v. 
Moti Ram (4). I must record my respect¬ 
ful dissent from the opinion expressed by 

Mukerji, J., in the last mentioned case, 
that 

“if the transaction is beyond two years, the 
receiver must seek his remedy by an ordinary 
civil suit instituted under S. 53, T. P. Act.” 

' I agree with Dalai, J., that the first . 
question submitted to this Full Bench 
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should be answered in the affirmative, and 
that the second question does not arise. 

By the Court. —In the opinion of the 
majority of the Judges of this Full Bench 
the first question submitted to them 
should be answered in the affirmative, 
and, in consequence, the second question 
does not arise. 

V.v. Reference answered. 
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Boys and Banerji, JJ. 

Bhagat Ram —Applicant. 

v. 

Emperor —Opposite Party. 

Criminal Ref. No. 367 of 1928, Decided 
on 26th November 1928, made by Sess. 
Judge, Moradabad. 

❖ Criminal P. C., S. 133 Para. (2)—“Re¬ 
move” does not include restoring status quo. 

It would he manifestly straining the mean¬ 
ing of the word “remove” in para. (2), S. 133, 
to hold that removal of the trade or occupation 
includes ordering the person carrying on the 
trade to restore the status quo. A bought some 
land for the purposes of brick kilns just out¬ 
side the municipal limits of a town and pro¬ 
ceeded to dig pits in the ordinary course of the 
trade or occupation of brick-making. It was 
complained that those pits constituted a breed¬ 
ing ground for mosquitoes ; and further that 
the smoke and the sparks from the chimneys 
constituted a nuisance and a danger. The 
Magistrate ordered the making of the bricks to 
cease and the pits to be filled up. 

Held : that the portion of the order requiring 
A to fill up the pits ought to be set aside. 

[P 115 C 1] 

Saila Nath Mukherji —for Applicant. 
M. Wali Ullah —for the Crown. 

Judgment. —This is a reference from 
the Sessions Judge of Moradabad. We 
are now at 26th November 1928, and 
these proceedings have dragged along from 
22nd December 1925, very nearly three 
years. This has been almost entirely due 
to the fact that the Joint Magistrate of 
Moradabad in February 1926, passed at 
the outset an order directing the opposite 
party to cease excavating and burning 
bricks and to fill up the existing pits, 
without taking the trouble to read the 
section under which he had to proceed. 
The result was that this Court set aside 
the proceedings, and a fresh notice had to 
issue. This notice was issued on the 
1st April 1926, by Mr. Sayid Abu Moha¬ 
mmad, again a Magistrate of the First Class 
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who did not take the trouble to see that 
the notice he issued conformed to the 
terms of one or other of the paragraphs 
in S. 133. The result of this omission of 
both Courts to be precise as to the law 
under which they were proceeding has 
led to much waste of time and trouble, 
and has also made it very difficult for us 
in this Court to know whether the orders 
eventually passed were such as we ought 
to uphold. 

We do not propose to detail the whole 
of the subsequent procedure. The sub¬ 
stance of the complaint against Mr. Bhagat 
Ram, a Civil Engineer, is that he having 
bought some land for the purposes of brick 
kilns just outside the municipal limits 
of Moradabad, proceeded to dig pits in 
the ordinary course of the trade or occupa¬ 
tion of brick-making, and that those pits 
constituted a breeding ground of mosqui¬ 
toes ; and further that the smoke and the 
sparks from the chimneys constituted a 
nuisance and a danger. The Magistrate 
ordered the making of bricks to cease and 
the pits to be filled up. We have no 
information before us as to when the 
digging of the pits began, how much of 
the excavations had been made before the 
first notice was served on Mr. Bhagat 
Ram, and how much subsequently. But 
this latter matter would only concern 
this Court as influencing the exercise of 
discretion. We have first to make it clear 
under what paragraph of S. 133 these 
proceedings would apparently fall. There 
is no suggestion before us that any 
nuisance that may have occurred occurred 
on : 

“ any way, river or channel which is or may 
be lawfully used by the public, or on any 
public place.” 

Tt is contended that the circumstances 
are covered by the second paragraph ; 
that we have here a trade or occupation 
injurious to the health or physical com¬ 
fort of the community. We have to see 
what order the Magistrate could pass in 
such circumstances. He could order the 
opposite party : 

“ to desist from carrying on, or to remove, 
or regulate in such manner as may be directed 
such trade or occupation.” 

It is, of course, possible to suggest that 
power to order the "removal” of a trade 
must he held to include power to remove 
anything connected with that trade, or 
to restore the status quo before that trade 
commenced. But we do not think that 
that is the natural and straightforward 
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meaning of the paragraph, and we have no 
right to strain the natural and straight¬ 
forward meaning merely because an order 
that might be passed by so doing 
would possibly be very desirable. The 
powers given clearly suggest three 
different things : that the Magistrate 
may simply order the opposite party to 
stop carrying on the trade or occupation 
in question ; he may think on the other 
hand that the carrying on of the trade 
or occupation would not be injurious if 
it were removed perhaps a short distance 
away, and he may order it to be so re¬ 
moved ; or, thirdly, he may think that 
there will be nothing injurious if the 
occupation or trade is carried on at the 
same spot provided certain conditions 
are fulfilled. We think that it would 
[be manifestly straining the meaning of 
the word 'remove” to hold that re- 
'moval of the trade or occupation in¬ 
cludes ordering the opposite party to 
jrestore the status quo in the manner 
now in this case considered by the 
authorities desirable. The only power 
given to the Magistrate—wo are speaking 
only of the circumstances of a case simi¬ 
lar to this—which is given to the Magis¬ 
trate in reference to an excavation is to 
order it to be fenced. If there were any 
question of a nuisance on a public way, 
coming under para. 1 of S. 133, the 
power of the Magistrate might or might 
not include.power to fill up a pit which 
was causing such nuisance. That we 
have not to decide. 


We are not prepared to hold that 
where there is a case, as in the present, 
of a person being ordered to desist from 
a particular trade or occupation, or to 
remove that trade or occupation, or it is 
desired to regulate that occupation, the 
Magistrate has any power to order him 
to fill up the pits. We have, of course, 
not failed to appreciate the grave danger 
said to arise'to the inhabitants in the 
neighbourhood of these pits and the 
desirability of there being some such 
power in a suitable authority to control 
the commencement and conduct of these 
brick-making concerns. We entirely 
agree with the remark of Mr. Kidwai in 
in the order of 10th February 1926, in 
which he made an abortive effort to con¬ 
trol this brick-kiln that : 

“it is a great pity that there are no bye-laws 
of the District Board which could at the very 
lommencement put a stop to the starting of 


such work within so close a distance of 
habitations 

Mr. Kidwai himself seems to have felt 
the desirability of more explicit powers 
existing in somebody. We agree. But 
that would not justify us in straining 
the language of S. 133 to meet the case. 

Another observation which we must 
make is that even if the Magistrate had 
the power to order the filling up of the 
pits, it is open to doubt whether in the 
circumstances of this case it would have 
been a proper order. Mr. Abu Moham¬ 
mad in his order of the 3rd June 1926, 
the present order, the propriety of which 
we are now considering, says : 

“ In the case of the railway barrow pits, of 
which the existing pond (that is, a railway 
pond, other than the harrow pits now in dis¬ 
pute) is a tangible monstrous example, the 
railway authorities have had their attention 
drawn to the desirability of filling them up 
some years ago, but the task has become too 
stupendous to be feasible. ” 

The meaning of this can only be that 
the railway having once been allowed 
to make these barrow-pits it would not 
be reasonable or practicable to order the 
railway to fill them up. It would he 
perhaps even more unreasonable to order 
Mr. Bhagat Ram, a private individual, 
to fill up pits which he has been allowed 
to make. If we had any evidence before 
us as to how far he had proceeded with 
the making of these pits after notice that 
it might involve him in trouble, other 
considerations might apply ; but we have 
no such information. The order of the 
Magistrate directing the cessation of the 
brick-making and -of digging pits will, 
stand, but that portion of his order 
directing the opposite party to fill up tl\e 
pits is set aside. 

D.D. Reference partly accepted. 
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Mukebji, J. 

Gomti —Applicant. 

v. 

Kanhaiya Lal and another —Opposite 
Party. 

Appln. in Second Appeal No. 800 of 
1928, Decided on 14th December 1928. 

❖ * Civil P. C., O. 39, R. 1 (a) (Amended 
by Allahabad) — G successfully resisting at¬ 
tachment—Decree-holder getting declaration 
in subsequent suit that the property was at¬ 
tachable —G applying for stay of execution 
in appeal against the declaratory decree— 
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Application was rejected — (Cf. Civil P. C., 
O. 41, R. 5). 

One K obtained a money decree against M, 
the husband of G. In execution of the decree 
a building was attached but G successfully 
objected to the attachment claiming the build¬ 
ing as her property. K subsequently brought 
a suit for declaring that the property was 
attachable in execution of his decree and suc¬ 
ceeded. In appeal against this decision G 
applied for stay of execution: [P 11G C 2] 

Held: that in view of amended 0. 30, R. 1 (a) 
the application should be rejected. 

K. D. Maliviya —"or Applicant. 

Judgment. —This is an application by 
one INI t. Gomti for stay of execution of a 
certain decree under the following cir¬ 
cumstances: , 

Kanhaiya Lal and another held a decree 
against hit. Gomti’s husband Maoon. In 
execution of the simple money decree a 
building was attached and Mt. Gomti 
laid claim to that building as her own 
property. Tier objection in the execution 
department having succeeded the decree- 
holders, Kanhaiya Lal and another, in¬ 
stituted a suit against Mt. Gomti to 
obtain a declaration that the property 
was attachable in execution of the decree 
against hit. Gomti’s husband. The liti¬ 
gation thus started by Kanhaiya Lal and 
another against hit. Gomti has come up to 
this stage that Kanhaiya Lal has been 
successful in the Court below and Mt. 
Gomti has filed a second appeal, hit. 
Gomti’s second appeal has been admitted 
by two learned Judges of this Court. 
This signifies that she has at least an 
arguable case. hit. Gomti now wants 
that the property which she claims to he 
her own should not he sold in execution 
of the decree against her husband till 
the second appeal has been decided. 

I hit. Gomti under the previous law had 
this remedy that she could apply for a 
temporary injunction under 0. 39, R. 1 (a) 
(unamended) and the civil Court could 
grand her such an injunction. If there 
was any case in which an injunction 
should he granted, this was pre-eminently 
that case. Mt. Gomti has, however, been 
deprived of the remedy which the law 
allowed to her previously, on account of 
an amendment brought about by the 
Rules Committee and approved of by this 
Court, hit. Gomti must now see that 
what she claims to he her house is to be 
sold up. If she is successful in second 
appeal, she will he thrown into another 
litigation with the auction-purchaser to 


recover the house if the auction-purchaser 
takes it into his head to obtain delivery 
of possession over the house, after the 
purchase. The auction-purchaser will 
naturally require his money’s worth and: 
try to obtain possession of the house. 
This is a state of things which can now- 
only he deplored but cannot he remedied. 

I have no alternative but to reject the- 
application. I order accordingly. 

R.K. Order accordingly. 
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Mukerji, J. 

Mohammed Ishaq and others —Defen¬ 
dants—Appellants. 

v. 

Bahna\und Lal and another —Plain¬ 
tiffs—Respondents. 

Second Appeals Nos. 1024 to 1027 of 
1926, Decided on 5th December 1928, 
from decree of the Addl. Sub-Judge, 
Gorakapur, D/- 16th February 1926. 

(a) Civil P. C., Sch. 2, P. 13 (2)—Parties 
agreeing to substitute local examination by 
Judge for oral evidence—Decision of Court 
is appealable. 

Where parties agreed to shut out oral evi¬ 
dence and to substitute for it the inspection, 
that the Judge might make of the locality, 
appeal from the decision of the Court is com¬ 
petent, because th) Judge was not constituted 
an arbitrator: A. 1. R. 1925 All. 318, Foil. 

[P 117 C 2] 

(b) Civil P. C., O. 18, R. 18—Decision 
based entirely on local inspection should 
not be permitted except in exceptional cases. 

A decision based entirely on local inspection 
is bound to be unsatisfactorv and should not 
be permitted except perhaps in exceptional 
cases: .31 Bom. 381 (P.C.); 39 Mad. 501; 15 
C. L. J. 138: A. I. R. 1925 Cal. 1069 and A. /, 
R. 1923 Lah. 546, Foil. [P 117 C 2] 

# (c) Civil P.C., O. 18, R.18—Judge locally 
examining plot to see whether it was grave¬ 
yard—Hein his notes mentioning not facts 
as he saw but only his inferences—His ex¬ 
amination is not adequate and should not 
be substituted for oral evidence. 

A Judge while making local examination of 
a plot to see whether is was a graveyard noted 
that a large number of graves were scattered 
over the plot and that old planks were also 
to be seen here and there. From this he con¬ 
cluded that the plot was used as graveyard 
from time immemorial, without noting the 
exact number of graves he saw there or with¬ 
out taking the trouble of digging under the 
planks to sea whether the spots were really 
graves. 

Held: that the Judge should really have 
given the facts as he exactly saw and not 
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merely his own inferences. His examination 
-should not be allowed to take the place of 
oral evidence. [P 118 G 1] 

Waliullah —for Appellants. 

Haribans Sakai —for Eespondents. 

Judgment. —This appeal No. 1024 
-and the connected appeals namely 1025 to 
1027, arise out of four independent suits 
instituted by the same parties namely 
“the respondents who were the plaintiffs 
in the Court of first instance, for similar 
reliefs. 

It appears that the plaintiffs claimed 
to be the owners of a plot of land bearing 
No. 1065, containing some trees. Ad¬ 
joining this plot of land and to the east 
of it are two plots which are recorded in 
the village paper as graveyards. The 
plaintiffs said that plot 1065 was not 
a graveyard but had been used as such, 
at the occasions complained of, by the 
defendants in the four suits, without any 
right. The relief sought for was re¬ 
covery of possession and injunction. 

The defence was that the plot in ques¬ 
tion had been used from time imme¬ 
morial as a graveyard and the plaintiffs 
had no right to stop the defendants and 
other Mohammedans of the community 
from using it as such. 

The plaintiffs adduced some documen¬ 
tary evidence which shows that the plot 
1065 was recorded as the zamindar’s 
grove, while the two adjoining plots 
namely 1064 and 1089 were recorded as 
burial grounds. One witness was ex¬ 
amined on commission, but before other 
witnesses could be examined, the parties, 
.through their pleaders, agreed that if the 
Munsif would inspect the place, the 
parties would not adduce any oral evi¬ 
dence, leaving it open to the Court to 
decide the case on the documentary evi¬ 
dence and on the knowledge acquired by 
it, on inspection. 

The Munsif did inspect the place and 
Irom what he saw he came to the con¬ 
clusion that the plot 1065 was an ancient 
graveyard, notwithstanding the fact that 
the documents did not support this con¬ 
clusion. 

On appeal to the lower’appellate Court, 
a Preliminary plea was taken that no 
appeal lay. This objection was brushed 
aside and the appeals were heard on 
their merits. The learned Subordinate 
Judge, who heard the appeals, had before 
him the amin s report, the amin having 


previously inspected the locality and 
made a report. The learned Judge on the 
strength of the am in’s report and the 
documentary evidence discarded the opi¬ 
nion entertained by the Munsif as the 
result of his inspection and decreed the 
suits. 

In this Court two points have been 
urged namely, no appeal lay to the lower 
appellate Court and the lower’appellate 
Court had misread and misinterpreted 
the notes of local inspection made by 
the trial Court. 

As regards the first point, it has no 
force. The Munsif was not constituted 
an arbitrator. All that was done was to 
shut out the oral evidence and to sub¬ 
stitute for it the inspection that the 
Munsif might make of the locality. In 
a similar case I held that an appeal lay.: 
see Raghubir 'Saran Das v. Ram Das 
(l). I adhere to that opinion and hold 
that an appeal to the lower appellate 
Court was competent. 1 

Coming to the merits of the case, it 
seems to me that the trial lias been very 
unsatisfactory. No doubt O. 18, R. 18, 
Civil P. C. permits the Judge to make 
a local inspection. The rule does not say 
what value is to be attached to the local 
inspection, but there is abundant autho¬ 
rity which establishes that a decision, 
based, entirely, cn local inspection is 
bound to be unsatisfactory and should 
not be permitted except perhaps in ex¬ 
ceptional cases: vide Eessouji Issur v. 
G I. P. By. Co. (2), Ahmad Sahib v. 
Magnisite Syndicate Ltd. (3), Raiki- 
shori Ghose v. Kumudini Kanta Ghose 
(4), Bharat Chandra Chakralarty v. 
Kiran Chandra Rai A. I. R. 1925 Cal¬ 
cutta series 1069, Tirath Ram v. Mu¬ 
hammad Abdul Rahim Shah A. I. R. 
1923 Lahore series 546. 

An examination of the present case 
will show how unsatisfactory has been 
the result of the parties, allowing the 
inspection of the Munsif to take the 
place of oral evidence. The Munsif, as 
the result of his inspection found him" 
self justified in overriding the documen¬ 
tary evidence and the report of the 
amin. The Subordinate Judge found 

(1) A. I. R. 1925 All. 348. 

(2) [1907] 31 Bom. 391=34 I. A. 115=9 Bom. 
L. R. G71,(P.C.). 

(3) [1916] 39 Mad. 501=28 M. L. J. 599=29 
I. C. G9=2 M. L. J. 4G0. 

(4) [1912] 15 G. L. J. 138=14 I. O. 377. 
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the result of the Munsifs inspection in¬ 
sufficient to override the amin’s inspec¬ 
tion report and the records of the village. 
The Munsif in his notes of inspection 
does not take the trouble of saying what 
he actually saw. He records only what 
might be called the result of his inspec¬ 
tion, the inferences drawn by him, and 
not the facts on which the inference is 
based. But it is the facts that should 
'have been put on the record and not the 
mere inferences. The Munsifs notes are 
to be found at p 75-C of the record of 
suit No. 12 of 1925 of the Court of the 
Munsif. I would quote the two impor¬ 
tant paras. 3 and 4 from his notes to 
show how vague the record is: 

“ Apart from the disputed graves, a very 
large number are scattered hither and thither 
over the plot 1065.” 

“ The raised portions of this innumerable 
graves do not exist at present but the planks 
with which they have been covered go to show 
beyond shadow of doubt that they are ex¬ 
tremely old. 

It will be noticed that the Munsif does 

■ 

jnot give the number of graves he obser¬ 
ved. If he had been a witness in the 
case, he would surely have been ques¬ 
tioned as to the number of graves he had 
observed. It will be again noticed that 
the learned Munsif found that the mounds 
over the supposed graves had disappeared. 
If so, it is not clear what were the indi¬ 
cations from which the inference was 
drawn that there was a grave at any par¬ 
ticular spot. The Munsif does no doubt 
mention that he found certain planks 
which were presumably used to cover the 
graves; but he does not say whether the 
planks were observable on the surface 
of the land, how many they were and 
whether they had been removed to see 
whether there were any graves under¬ 
neath or whether simply old pieces of 
planks had been brought and put on 
the spot. 

I am satisfied that the trial of the case 
has been extremely inconclusive. The 
lower appellate Court ought not to have 
proceeded to decide the case without 
letting the parties adduce oral evidence 
on the point or without sending some 
person for local investigation with direc¬ 
tion to note all the facts which were 
likely to influence the judgment of the 
Court one way or the other. 

The result is that I set aside the de¬ 
crees of the Courts below and remand the 
suits through the lower appellate Court to 


the Court of first instance for disposal 
according to law. Parties will be at 
liberty to adduce oral evidence. They, 
shall not be pinned down to the state¬ 
ment they made about not producing any 
oral evidence. The costs here and hither¬ 
to will abide the result. 

S.N./r.k. Case remanded .. 
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Mukerji and Bennet, JJ. 

Indian Turpentine and Rosin Co. Ltd 7 
Cawnpore , In the matter of. 

Misc. Case No. 245 of 1928, Decided on. 
17th May 1928. 

❖ (a) Income tax Act (11 of 1922), S. 10 
(2) (9) Government supplying raw material 
to a company on payment at a fixed rate and 1 
an additional sum if profits of company 
exceed certain percentage—Additional sum- 
paid is not assessable. 

The arrangement between a company and’ 
the Government was that a certain quantity 
of crude resin should be supplied by the Gov¬ 
ernment every year for a certain price for cost 
of labour and delivery and Re. 1 per maund as 
royalty. If the company’s profits exceeded 15 
per cent., then an additional royalty was to be 
paid to the Government. 

Held ; that the additional royalty paid to 
the Government is an expenditure incurred 
solely for the purpose of earning the profits of 
the company within the meaning of S. 10 (2> 
(9) and as such is not assessable. 

[P 119 C 2 ; P 120 C 1] 

Per Bennet , J. —The matter is analogous to 
the payment of a share of profits of a business 
to a Managing Director. [P 120 C 1] 

Per Mukerji , J. —The decision can be arrived 1 
at by considering the question as to what was 
the consideration for the additional royalty 
paid to the Government. The consideration 
being the price of resin supplied the money so 
spent is exempted under S. 10 (2) (9). 

[P 120 C 2] 

(b) Contract Act, S. 77—Additional sum 
paid for supplying goods under prescribed 
conditions—Additional sum is price of the 
goods. 

An additional royalty paid by a company 
to the Government for the supply of raw 
materials to the company when its profits- 
excjed a certain percentage is price of those 
materials. [P 120 C l]i 

Kailas Nath Katju —for Applicant. 

Uma Shankar Bajpai — for the Crown. 

Bennet, J. —This is a reference by the 
Commissioner of Income-Tax in the fol¬ 
lowing terms in regard to the business of 
the Indian Turpentine and Bosin Com¬ 
pany, Limited : 

“ Is the share of the profits of the company 
in 1925-26, which was paid to the Government 




Indian Turpentine Co., In the matter of (Bennat, J.) Allahabad 119 


of the United Provinces as additional royalty- 
in 1926*27, expenditure incurred solely for the 
purpose of earning the profits of the company 
assessable in 1925-27 within the meaning of 
S. 10 (2) (9) Incomj-tax Act ?” 


The origin of this company is as fol¬ 
lows : Originally the Government of the 
United Prov inces owned a factory for the 
production of resin in Bareilly and that 
factory received crude resin from the 
Forest Department. In the year 1923 
the Lical Government desired to have the 
factory transferred to a company and ac¬ 
cordingly it entered into a deed of sale 
anl an annexed schedule of agreement 
with a certain syndicate of three gentle¬ 
men who eventuilly floated the company 
callei the Indian Turpentine and Resin 
Company, Limited. The primary object 
of the Lucal Government was to have an 
assured market for the crude resin ob¬ 
tained from its Forest Department. Ac¬ 
cordingly, in addition to becoming a share¬ 
holder to the extent of half the shares in 
the company to be floated, certain clauses 
were mvde in Sell, 2 of the agreement 
by virtue of which agreements were to 
he nude each year between the Forest 
Department anl the company as to the 
ameunt of crule resin which was to be 
suppliel in the following season by the 
Forest Department. This schedule fur¬ 
ther provided in Cl. (7) that the cost of 


supply of the cruTe re3in was to embrace 
U) The estimated expenditure on mat 
rials, labour anl special staff, (b) Ace 

tain allowance for delivery, (c) An allo\ 
ance of R 3. 1 per miunl net weight 
crule resin as royalty. 

Clause (9) provid3d : 

Iu addition a share of tha net profits of t 
cornpiny, as describid iu Cl. 30, shall be pa 

?! 9 A°. ^ ora3 '' J Djpirtmeat by the compa- 

j ptioaal royalty oa tha crude resin 
plied.” 


Clause 39 provides as follows : 

In addition to the payments to be mad< 

pi 3 coin ? la 3 r to thi Forast Department ue 
p • 16 and 27, a share of the net profits of 
^ompiny, as mmtionel in Cls. 8 and 26, si 
be paid annually by the company within tl 
nenths of the close of each tapping seasc 
is share shall be calculated as follows : 

nvnJV! 1 - 3 P ro ^" 3 the company is any e 
d l5 , I ? ar c , 8Qtum of tho capital of the c 

w1Vn? n M De n. for divid9nd . the Comp 

rnvilL*. Forest Department as additic 
J , ucd Proportion of 40 per centum of 
, . ■ 5 which tho profits exceed the at>< 

“1 15 i >3r centum aa the numboi 
p "“ d !‘° f cr ^ df! r9sla either supplied by 
, J P ar tmont to the company or collet 
and extracted by the company from 


channels made available by the Forest Depart¬ 
ment in the preceding tapping season (or if the 
year coincides with the tapping season then in 
the tapping season concerned) bears to the 
total number of maunds of crude resin received 
by the company in that period.” 

The profits of the company for the pur¬ 
poses of this agreement shall be such profits as 
may be ascertained by the company’s auditors 
from year to year after deducting all working 
and other expenses chargeable against revenue 
aud proper depreciation on all buildings, 
machinery, plant and materials. The certi¬ 
ficate of the auditors of the company regarding 
the amount due to Government under this 
clause shall be accepted.” 

The arrangement, therefore, is that a 
certain quantity of crude resin is sup¬ 
plied in a certain year and for that a cer¬ 
tain price for cost of labour and delivery 
and Be. 1 royalty is paid during that year. 
In the following year a further payment 
is made which varies with the profits of 

the company if those profits exceed 15 
per cent. 

The question before us is whether that 
extra sum paid in the following year is a 
distribution of profits by the company in 
which case it is liable to pay income-tax 
or whether it is to be regarded as a busi¬ 
ness expense of the company. It was¬ 
hed by the Income-tax Officer that as 
this royalty was dependent on the earn¬ 
ings of profits, therefore it was an alloca¬ 
tion of profits to one of the biggest share¬ 
holders of the company. That position, 
however, was abandoned in the Court of 
appeal before the Assistant Commissioner 
of Income-tax, because it was pointed out 
that if Government sold all its shares in 
the company, the company would still 
have to pay the same amount of royalty. 
Therefore the payment could in no sense- 
be regarded as an allocation of profits to 
one of the cosharers in the company. It 
is merely an unconnected fact that Gov¬ 
ernment are at present shareholders in 
the company. The grounds on which the 
Assistant Commissioner of Income-tax 
proceeded were that the additional royalty 
was calculated in a certain manner and 
the liability to pay it arose in a certain 
manner both of which were connected 
with the profits earned by the company. 
He held, therefore, that it could nob be 
considered as a payment for resin supplied 
nor could it be considered as an expense 
necessary for the earning of the profits of 
the company. The case has been very 
ably argued before us and we consider - 
that the relevant points are as follows : 
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(1) We consider that the matter is 
^analogous to the payment of a share of 
profits of a business to a managing direc¬ 
tor. The managing director gives his 
services to the business and after the 
close of any financial year he is given in 
the following year a proportion of the 
profit of the business. That proportion 
of the profits is counted as one of the 
expenses of the business incurred solely 
for the purpose of earning the profits of 
the business and, therefore is not liable 
to assessment to income-tax under S. 10 
(l) (9), Income-tax Act. (2) In consider¬ 
ing the question as to whether this pay¬ 
ment is profit of the company or a busi¬ 
ness expenditure, we consider that the 
fact that in its annual balance-sheets this 
would not be shown as profit available 
for distribution to the shareholders is a 
relevant fact. The profit is not available 
for distribution to .the shareholders. It 
is to be paid for the cost of the crude 
resin supplied in the previous year. (3) 
If the company was calculating the cost 
of production of its resin, it would cer¬ 
tainly have to take into account this 
additional royalty paid to. the Govern¬ 
ment. (4) As regards the definition of 
price, S. 77, Contract Act states “sale” is 
the exchange of property for a price. 
There is nothing in this definition which 
precludes the inclusion of this additional 
royalty as part of the price of the crude 
resin supplied to the company. In Sch. 
2 it is laid down that this payment 
is to be made to the Forest Depart¬ 
ment. This payment is made on behalf 
of the crude resin supplied and is part of 
the price of that crude resin. It is in no 
sense part of the consideration for which 
Government sold the factory in Bareilly. 
(5) Looking at the origin of the agree¬ 
ment of sale between Government and the 
Syndicate which resulted in the eventual 
formation of the company, we notice that 
the primary object of Government was to 
obtain a market for its resin. 

In the order of appeal of the Assistant 
Commissioner of Income-tax it is stated 
that the Chief Conservator of Forests 
stated that owing to want of previous ex¬ 
perience in the matter the additional 
royalty was imposed merely by way of 
securing a fair price for the crude resin 
supplied. This indicates that at the 
time of entering into the agreement in 
Sch. 2 Government and the Syndicate 
were not in a position to ascertain what 


would be a fair charge for a royalty on 
the crude resin supplied. Accordingly a 
nominal royalty of Re. 1 per raaund was 
taken and the agreement in Cl. 30 was 
made in order that if that amount proved 
to be too low a price in view of the market 
conditions, an extra sum would be paid to 
Government in order to bring the royalty 
to a proper figure. In view of all these 
considerations we answer the enquiry in 
the affirmative and we consider that the 
sum of Rs. 24,328-12-0 paid out of the 
profits of the year 1925-26 as additional 
royalty to the Local Government is a sum 
which should not be included in the 
assessment of income-tax on the profits 
of the Indian Turpentine and Resin Com¬ 
pany, Limited. The company is allowed 
the costs of this reference 

Mukerji, J. I agree with my learned 
brother in answering the reference in the 
affirmative and in agreeing that the costs 
should be paid as directed by him. The 
operative portion of his judgment, there¬ 
fore, stands as the judgment of the Court. 
The facts of the case are given in detail 
by my learned brother. I have only to 
add one thing and it is this. In my 
opinion the correct answer to the ques¬ 
tion put to us can be had by answering a 
simple question. . That question is this. 
What is the consideration for the money 
paid to the Local Government (being a 
part of the profits earned) when the profits 
earned exceed 15 per cent ? It is clear 
that the payment is not made to the Local 
Government as “shareholders”. The 
payment is made on account of resin sup¬ 
plied. If this is not the case, then there 
is no consideration whatsoever for this 
payment. I have not the least doubt that 
the sum in question, paid to the Local 
Government, was paid as the price of 
resin supplied and that therefore the 
money so spent was a part of the expendi¬ 
ture incurred solely for the purpose of 
earning the profits of the company. 

M.N./r.K. Reference answered . 
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Boys and Kendall, JJ. 

Kallu and another — Defendants—Ap¬ 
pellants. 

y. 

Bam Das Plaintiff—Respondent. 

Second Appeal No. 1288 of 1925, De¬ 
cided on 1st July 1927, from decree of 
Dist. Judge, Meerut. 

(a) Limitation Act, Art. 132 — Suit for 
enforcing hypothecation lien — Art. 132 
applies. 

Art. 132 is the article applicable to a relief 
asking for enforcement of a hypothecation 
Hen. [p 122 C 2] 

^ (b) Limitation Act, Arts. 115 and 116— 

endee undertaking to pay prior mortgage 
but sale-deed not stating that vendee was 
to pay at some future time or when he 
pleased but stating that vendee was respon- 
sible for future interest and was to pay 
before property endangered — Vendee shall 
be deemed to have broken the contract when 
he undertook to pay or within short but 
reasonable time— (Obiter). 

Whore the terms of tho conditions in the 
sale-deed were merely that tho mortgage was 
to be paid off, and did not require the vendee 
to pay it off at some future time or to pay it 
off whenever he pleased but provided that lie 
was respon sible for future interest and was to 
pay it oil before the property was endangered 
the presumption is that ho was to pay it off 
immediately or, if not immediately, at any 
rate as soon as was reasonably possible. Tho 
jendee therefore, broke his contract when 
ho undertook to pay the mortgage, or within a 

34 ^// h 4 0 91 b n J rea r 80 ^ able P eriod therefrom : 

A ' L,J ' 478 a,ld A ' L n - 1021 
AIL 133, Dist. [p 123 0 lj 

Lma Shankar Bajpai and S. S . 
Shastry for Appellants. 

K. N. Katju for Respondent. 

. - This defendants’ appeal 

anses out of a suit ' for enforcement of a 
hypothecation lien by sale of the property 
specified. The only question with 

iqo W t- are . COncerned is whether 
-\i t. l^. Liin. Act or whether Art. 116/ 

, applies, and whether the suit is 
follows ^ hmitation ' The facts are as 

One Dewan Singh, whose heir is the 
present plaintiff, had two properties 
which we will call A and B. * On 19th 
^ep ember 1902, ho executed a simple 

Tp 8a8e °! b ° th the P r «ies A and/j 
in favour of Ramrich Pal. 

pr?portv th d I f ebr ! 1 u ry 19 ° 5 ’ he sold ^e 
for P Hs Vo \° the presonfc defendants 

o nav mi i 6aVln8 With them Rs. 480 
Ramrfch 111 9 ‘ n ° rtgage in fa ™ r °f 
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On 20th July 1905, Dewan Singh 
executed another mortgage in favour of 
Shamsundar, hypothecating the property 
B. The defendants did not- discharge 
the mortgage in favour of Ramrich P^l, 
and accordingly properties A and B both 
remained subject to the mortgage. The 
excuse of the defendants for their default 
was that they did not get possession of 
the whole of the property ; but that 
excuse appears to have been merely a 
pretext, for the learned Judge of the 
lower appellate Court remarks : 

“ It is further urged for tho appellant that 
the vendees did not obtain mutation of the 
whole of the property sold and that conse¬ 
quently the whole claim should not have been 
decreed. It appears that tho vendees for a 
long time have lain low and have taken no 
steps to obtain tho small area of which thev 
did not get possession.” 

It is further to be noted that it is not 
suggested on behalf of the present plain¬ 
tiff, the mortgagor, that he took any 

steps whatever to see that the vendees 
did discharge the first mortgage. So far 
therefore, as responsibility for the sub¬ 
sequent confusion can he attributed to 
mther, ,t would seem that they mus fc 
both bear it equally. 

The next step was taken by Ramrich 

i Pr l? r mort S a See of properties ,1 
and L, by filing a suit, No. 1G7 of 1911 

in which on 1st July 1911, he obtained 

a decree for Rs. 1,332-2. 

Shamsundar, tho puisno mortgagee of 
property B, then brought a suit, No. 1049 
of mi, on his own mortgage and ob¬ 
tained a decree for Rs. 5L9-7. Sham- 
sundar next proceeded to pay up the 
decree of the prior mortgagee and secured 

r°s w i q a r solidated d6cree for 

as. z azj- 1 -d. He proceeded to execute 
this decree, and in order to savo his pr 9 - 
perty the mortgagor paid, on 15th Janu- 

l'Jh A 0f , Rs ' W 00 and 

loth April 1918, a further Rs. 400 A 
sum of about Rs. 700 odd remained un. 
satisfied and Shamsundar proceeded to 

execute his decree for the balance. I n 

pursuance of this execution the property 
A was sold at auction, and the defend¬ 
ants, who, it will be remembered, were 

P u ^ hasers °f Property A, gat the 
sale set aside on payment of Rs. 758 

Ihis did not, however, wholly satisfy 
the consolidated decree, for in the in¬ 
terval further interest had accumulated 
and there remained due at the date 

Rs. 377 43 “ SUit t0 Shamsundar 



122 Allahabad 


Kallu v. Ram Das 


The net result was that to pay off the 
consolidated decree against the proper¬ 
ties A and B the plaintiffs, heirs of the 
mortgagor, had paid a total amount of 
Rs. 1,400. The defendants had paid 
Rs. 758, and a balance still remained 
due of Rs. 377-13. 

In the present suit the plaint recites 
these facts and the plaintiff claims that 
though he paid Rs. 1,400, only Rs. 707, 
out of the consolidated decree was due to 
the mortgagee of property B originally 
in favour of Shamsundar, and that that 
is all he should have had to pay, and 
that the defendants were really respon¬ 
sible for the balance of Rs. 693 which 
the plaintiff had paid and which he never 
would have had to pay if the defendants 
had, according to their original agree¬ 
ment of sale, paid half of the mortgage 
in favour of Ramrich Pal of properties .1 
•and B. Plaintiff further claims about 
Rs. 301 interest. He also urges that 
before his property B can be held to be 
perfectly secure, there is the balance of 
Rs 377-13 to which Shamsundar is still 
entitled as the unpaid balance of his 
consolidated dceree. Plaintiff, therefore, 
also claims this sum from the defend¬ 
ants, apparently on the allegation that 
he may himself at any time be called 
upon to pay it if he desires to save his 
property. 

It will be noted that the sale-deed is 
dated 1905, and the condition that the 
vendee was to pay Rs 480 to discharge 
the first mortgage had no condition at¬ 
tached to it that the Rs. 480 was to be 
paid at any particular time, or that the 
defendants could choose their own time 
for payment, provided that they were res¬ 
ponsible for future interest that might 
accumulate and provided that they paid 
off the mortgage in time to save the pro¬ 
perty from being put to sale—a proceed¬ 
ing which would have resulted in the 
property B also being in danger of being 
sold which the mortgagor had kept with 
himself. The plaintiff has not brought 
his suit till 1922, and it is contended for 
the defendants that the suit is barred by 
limitation as coming within Art. 132, 
Lim. Act. For the plaintiff it is con¬ 
tended that Art. 116/115 is applicable. 

We will consider first which of the 
* two articles is applicable and then con¬ 
sider whether the suit would be within 
time even if the plaintiff’s contention 
were to be accepted that Art. 1L6/1L5 was 
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the appropriate article. It appears to 
us that the plaintiff’s suit is avowedly 
one to which Art. 132 is applicable. The 
relief asked for is not for compensation 
for a breach of contract. It is specifically 
a suit to enforce payment of money char¬ 
ged upon immovable property. He speci¬ 
fically asks for ‘ the enforcement of a 
hypothecation lien by sale ” of the pro¬ 
perty, and that really can only have refer¬ 
ence to S. 55 (4) (b), T. P. Act It is true 
that the plaintiff asks for sale of the pro¬ 
perty in satisfaction of his claim for a 
sum of Rs. 1,367-8, a total which he 
arrives at by adding together a sum which 
he has had to pay so far to preserve the 
property, interest thereon and the sum 
which he may be called upon to pay in 
the future. It may be that if his relief 
was properly framed as a claim under 
S. 55 (4) (b), T. P. Act, it should have 
been a claim for Rs. 480 together with 
interest to date. The fact, however, re¬ 
mains strikingly apparent in the suit as 
framed that it was a claim for enforce¬ 
ment of a hypothecation lien ” and not a 
suit for compensation for breach of con¬ 
tract. On the face of it, therefore, Art. 
132 is the most appropriate article to 
apply, ft requires very little experience 
of the Limitation Act to know that in 
many cases, in addition to the obviously 
appropriate article, there are other 
articles which can by forced reasoning 
be, to some extent at any rate, applicable. 
In our view, however, Art. 132 is clearly; 
the article applicable to a relief asking; 
for enforcement of a hypothecation lien.; 
(We quote from the relief). This is really 1 
sufficient in our view for a decision of 
the case. Neither of the Courts below 
has discussed the applicability of Art. 132. 
They have contented themselves with 
giving reasons for holding Arts. 116/115 
to be applicable. It is, therefore, desir¬ 
able to say a few words in reference to 
those articles. In holding them appli¬ 
cable neither of the Courts has thought 
it necessary to consider the language of 
the articles themselves, but both Courts 
have contented themselves, with refer¬ 
ring to certain rulings. Art. 116 
merely refers back to Art. 115, and that 
says that limitation for a suit for com¬ 
pensation for the breach of a contract is 
to run from the date 

“ (a) when the contract is broken, or (where 
there are successive breaches) when the breach 
in respect of which the suit is. instituted 
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occurs, or (where the breach is continuing) 
when it ceases. ” 

Neither of the two later conditions is 
applicable here. We should merely have 
to consider when was the contract 
broken. ” Bearing in mind the terms of 
jthe conditions in the sale-deed, which 
• were merely that the mortgage was to be 
paid off, without giving the vendee the 
liberty to pay it off at some future time 
or to pay it off whenever he pleased, pro¬ 
vided that he was responsible for future 
interest and paid it off before the pro¬ 
perty was endangered, the presumption 
is that he was to pay it off immediately 
or, if not immediately, at any rate as 
soon as was reasonably possible. It mat¬ 
ters little whether that period he held to 
be 24 hours or a week. He clearly, there¬ 
fore, broke his contract on 18th February 
|L905, when he undertook to pay off 
the mortgage, or within a very short 
but reasonable period therefrom : cf. 
Rayhubar Rai v. Ja>j Rai (l). Inci¬ 
dentally it may be noted that in that case 
Art. 11G was applied but the pleadings 
were admittedly not clear and both sides 
agreed that the suit was to be considered 
as one for damages on brerch of the 
covenant. 

Even, therefore, applying Art. 116/115 
the suit would appear to be barred by limi¬ 
tation. This aspect of the case the Courts 
have not considered. Th$>trial Court re¬ 
lied on the case of Hakim Ali Khan v. 
Dal ip Singh (2). In that case it was 
held that limitation would run from the 
date on which the mortgagor or his suc¬ 
cessor-in-title had to pay the decretal 
amount. There is nothing in that case 
to show what were the terms of the con¬ 
tract between the mortgagor and his ven¬ 
dee. Nor is it clear how the suit was 
framed ; nor was there any discussion as 

to the applicability of Art. 132 or Art. 
116/115. Ia Ishri Persliad v. Muhammad 
Sami (3) the contract between the mort¬ 
gagor and a subsequent mortgagee who 
failed to discharge the prior mortgage 
with the money left in his hands for that 
purpose was wholly different to that in 

le present case. In the contract there 
the mortgagee had undertaken all respon¬ 
sibility for further interest and could pay 
the prior mortgage at any time he pleased 
and it wasjieldJha^jthe^ause of action! 

1 534 12J 34 AU * 423 ~ 14 iTa 244=3 A.L.J. 

(2) [1913] 11 A.L.J. 478=19 I.C. G76 

(3) A.I.R. 1921 All. 133. 


therefore, did not accrue on the date of 
the contract but arose only when tli 3 
mortgagor was damnified. 

The result is that we set aside the 
decree of both the lower Courts and dis¬ 
miss the suit with costs throughout. 

S.N./r.k. Decree set aside. 
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Sulaiman, Ag. C. J. and Bennj-t, J. 

Sumer Chand —Objector—Appellant. 

v. 

Beni Prasad and anothe) —Decree* 
holders—Respondents. 

Execution First Appeal No. 214 of 
1928, Decided on 16th July 1928, from 
decree of 1st Sub-Judge, Saharanpur. 

Civil P. C., S. 2 (2)—Order striking off ob¬ 
jection of judgment-debtor for default is 
not appealable (obiter) —Remedy is S. 151 
or O. 47. 

Order under S. 47 dismissing for default: 
an objection of judgment-debtor is not ap¬ 
pealable because S. 2 (2) when defining a 
decree and stating that it includes the deter¬ 
mination of any question within S. 47 ex¬ 
pressly states that it shall not include any 
order of dismissal for default (obiter) : If ordaV 
was not covered by 0. 9 judgment-debtor 
should have applied under S. 151 or 0. 47. 

[P 123 C 2 ; P 124 C 1] 

S. B. Johri —for Appellant. 

S. G. Goyle —for Respondents. 

Sulaiman, Ag. C. J. —This is an ap¬ 
peal by the judgment-debtor arising out 
of certain execution proceedings. Objec¬ 
tions were taken to the execution and. 
attachment of the decree but on the date 
fixed the objector was absent; his pleader 
stated that he had no instructions to pro¬ 
ceed with the objections. The Court 
ordered that the objections be struck off 
for default. It is from this order that 
this appeal has been preferred. 

The learned advocate for the appel¬ 
lant argues that the proceedings were not 
governed by 0. 9, Civil P. C., and that 
the dismissal for default did not come 
under that order so as to compel him to 
apply for restoration. His contention is 
that this is an order under S 47 of the Code 
and is a decree and as such appealable. 
We are unable to accept this contention. 

S. 2 (2), when defi ning a decree and stating; 
that it includes the determination of any 
question within S. 47, expressly states 
that it shall not include any order of dis¬ 
missal for default. The order in ques- 
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ion, therefore, is not appealable as a 
decree. 

If the order was not covered by 0. 9 
the dismissal certainly was under the in¬ 
herent jurisdiction of the Court. The 
•proper remedy for the appellant would 
have been either to apply for review of 
judgment or to invoke such inherent 
power. In any case no appeal lies to us. 
The appeal is dismissed under 0. 41. 

R. 11. 

S.N./r.K. Appeal dismissed. 
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Sulaiman, J. 

Bansi Bam and others —Plaintiffs— 
Applicants. 

B. N. W. By. Co ., and another —De- 
fenTmts—Opposite Parties. 

Civil Revn. No. 205 of 1928, Decided 
on 10th November 1928, from order of 
Sm ill Cause Court Judge, Deoria, D/- 17th 
April 1928. 

# (a) Railways Act, S. 72 —Risk-Note A — 
Shortage in weight is covered. 

The expression “loss arising from the same” 
in Risk-note A means “loss arising from the 
eondition in which the goods are delivered,” 
and shortage in weight is a condition in which 
the goods are delivered and is covered by the 
saving clause. [P 124, C 2] 

(b) Railways Act, S. 72 —Risk-note A— 
Burden of proof. 

Burden of proving misconduct on the part of 
the companies’ servants lies on the consignor. 

[P 124, C 2] 

A. P. Pandey — iov Applicants. 

B. Malik -for Opposite Parties. 

Order .—This is a revision from a 
decree of Court of Small Causes dismis¬ 
sing the plaintiffs’ suit for damages 
against the defendant railway company. 
A consignment consisting of three bundles 
of corrugated iron sheets was despatched 
from Calcutta to Daoria. Its weight as 
noted at Calcutta was 8 maunds 4 seers. 
The consignment when weighed at its 
place of destination was found to be 2 
maunds 7 seers short in weight. The 
plaintiffs took delivery under protest. 

The Court below has dismissed the 
elaim. holding that the plaintiffs have 
failed to prove wilful negligence of the 
defendant or misconduct of the servants 
of the defendant. 

The risk-note which has to be consi¬ 
dered is in form A, as recently amended. 
It is used when articles are tendered for 
carriage which are either already in bad 


condition or so defectively packed as to be 
liable to damage, leakage or wastage in 
transit. The consignor admitted that 
the goods were in such condition and 
agreed to hold the railway company 

“ harmless and free from all responsibility 
for the condition in which the aforesaid goods 
may be delivered to the consignee at destina¬ 
tion and for any loss arising from the same 
except upon proof that such loss arose from 
misconduct on the part of the railway ad¬ 
ministration’s servants.” 

It is not now open to the plaintiffs to 
urge that the consignment was neither in 
bad condition nor defectively packed. 
There is no doubt that the railway com¬ 
pany is not liable for the condition in 
which it was delivered or from any loss 
arising from the same except on proof of 
the misconduct of the company’s ser¬ 
vants. 

The learned advocate for the applicants 
has argued that the burden was on the 
railway company to prove that the loss 
arose on acconnt of leikage, dimage or 
wastage in transit. His contention is 
that the company has failed to prove that 
the shortage in weight was due to any 
such exuso. 

In my opinion the expression loss 
arising from the same mean3 “ loss ari¬ 
sing from the condition in which the 
goods are delivered.” The Urdu transla-! 
tion of this contract, though not conclu¬ 
sive, also supports the view that the word 
‘ same ” refers to the noun ‘ condition.” 
It seems to me that a shortage in weight 
is a condition in which the goods are deli¬ 
vered and is covered by the saving clause. 
When a bundle is insecurely packed any 
goods comprised in it may slip out and be 
lost on the way. There can he no neces¬ 
sary inference that it has been stolen, 
much less that it has been stolen by a 
servant of the railway company con' 
cerned. The question of wilful negli¬ 
gence did not really arise, on the terms of 
the agreement ; but that of misconduct on 
the part of the companies’ servants did 
arise. The burden lay on the plaintiffs 
to prove the exception and the finding of 
the Court below is that they have failed 
to discharge that burden. There is no, 1 
proof that the loss of some of the sheets 
was due to any misconduct on the part of 

the railway servants. 

I accordingly dismiss the revision with 

costs. 

r.K. Bevision dismissed. 
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Dalal, J. 

Bansi Kurmi and others —Defendants 
—Appellants. 

v. 

Sukh Mangal Pande and others — 
Plaintiffs and Defendants—Respondents. 

Second Appeal No- 1607 of 1926, De¬ 
cided on 30th November 1928, from 
decree of Sub-Judge, Basti, D/- 4th Sep¬ 
tember 1926. 

(a) Landlord and Tenant— Abadi —Tenant 
cannot use sahan for building purposes. 

The use of the sahan as a building site is 
certainly detrimental to the interests of the 
zamindar, and a tenant cannot construct a 
building on his sahan (Court-yard) : 12 A.L.J. 

V 7 /? ; 3bAU - 202 i 25 I. C. 50 and A. I. R. 1024 
f, ' 723, Rel. on. : Allahabad Second Anneal 

. 1030 of 1024, Expl and Dist. [P 125 C 2] 

fbj Landlord and Tenant—Acquiescence. 

ihere can be no acquiescence where a 
•acheha house is put up in a short time cost- 
3n 8 Lttle to put up or to pull down. [P 125 C 2] 

S. S. Sastry —for Appellants 

N. Upadhya —for Respondents. 

Judgment. —The plaintiffs zamiudar 

Vuel for the demolition ot a certain con¬ 
struction made by the defendant-tenants 
on a plot of land in front of their house. 

bis plot of land No. 149, is a court-yard 
(sahan) of the defendants. The defence 
v/as that an old cattle-shed existed on 
the land, and that the present construc¬ 
tion was made in place of the old con¬ 
struction. The old construction, it was 
alleged, was a cattle-shed. The lower 

appellate Court held as a finding of fact 

6hat no old canstruction existed there, that 
the land was used by the defendant-te¬ 
nants as their sahan (court-yard), and 
that the present construction in dispute 
was entirely a new building constructed 
on an open plot of land. The claim was 
for demolition of the building, and, 
rightly, not for the possession of the land 
on which the construction is made. The 
zamindar is prepared to permit the 

defendants to use the land as heretofore 
as their court-yard. 

It was argued that granting that the 
Piece of land was the court-yard of the 
defendants and appurtenant to their 
house they were entitled to build there- 
on. A Single Judge unreported ruling of 
7' s . Uurfc ln Second Appeal No. 1090 of 

7no7 ln a Case decided on 3rd February 
¥ was quoted. The learned Judge 
delivered this dictum that a tenant may 


build either a house or well inside his 
house or on land actually appurtenant to 
and adjoining his house which forms 
part of the site on a portion of which his 
house stands, provided, at any rate, that 
such construction is not detrimental to 
other interests of the zemindar. The 
lower appellate Court has not gone be¬ 
yond this dictum Boing an Indian him¬ 
self he has put finger on the real diffi¬ 
culty of the zemindar. It is impossible 
for an Indian tenant to livo in a house 
without a court-yard, to sit out and 
sleep out in the open, and the lower ap¬ 
pellate Court has rightly pointed out 
that after the tenants build on this pre¬ 
sent sahan of theirs they will require an¬ 
other plot of opo.n land in front to use 
as a fresh sahan. The use of the sahan, 
therefore as a building site, is certainly 
detrimental to the interests of the zamin- 
dar. A distinction has always been 
drawn by this Court between the con¬ 
struction of a well which is necessary 
for agricultural purposes and the con- 
strufcion of a building. There is a largo 
number of reported rulings to prevent 
a tenant from building on his sahan. 
There are two of 1913, Kehri Singh v. 
Hulasi (L) and Bhagwan Das v. Muha- 
mad Y alii a (2), one of 1914, Chhaterpal 
v. Gajadhar Upadhya (3), and one of 
1924, Muh amad Taqi Jlusain v. Dori 
A. I. R. 1924, Allahabad 723. The lower 
appellate Court was fully justified, ac¬ 
cording to the opinion long held by this 
Court, that the zimindar was entitled 
to have the construction removed frorrii 
the open court-yard. 

It was next argued that questions as 
to limitation and acquiescence had not 
been decided. No question of limitation 
arose as the lower appellate Court dis¬ 
tinctly held that the building in dispute 
was an altogether new building. There 
can be no acquiescence, in a matter of 
this nature where a kachcha house is put 
up in a short time costing little to put 
up or to pull down. 

I dismiss this appeal with costs. 

R - K - Appeal dismissed. 


(1) [1914] 12 A. L. J. 175—21 I. C. 967. 

(2) [1913] 35 All. 292 = 18 I. C. 928 = 11 

A. L. J. 301. 

(3) [1914] 25 I. C. 59. 
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Bennet, J. 

Ram Swamp and others —Defendants 
—Appellants. 

v. 

Bunyad Ali and others — Plaintiff — 
Respondents. 

Second Appeal No. 832 of 1928, Deci¬ 
ded on 26th June 1928, from decree of 
Addl. Sub-Judge, Muzaffarnagar, D/- 6th 
February 1928. 

(a) U.P. Land Revenue Act, Ss. 40 (3) and 
44-Scope. 

It is open to any one to go to the civil Court 
who is aggrieved by an order of the revenue 
Court in mutation. [P 12G C 2] 

(b) Civil P C., 0.34, R. 1, S. 11—Prior 
usufructuary mortgagee not made a party in 
suit by subsequent mortgagee against mort¬ 
gagor for possession—Decree in such suit 
cannot bind prior mortgagee. 

Where subsequent usufructuary mortgagee 
sues mortgagor for obtaining possession but 
does not make prior usufructuary mortgagee 
party and even after getting decree in his fav¬ 
our allows the latter to remain in possession, 
his decree cannot affect the prior mortgagee. 

. [P 127 C 1] 

(c) Transfer of Property Act, S. 68 (c)— 

Deed of usufructuary mortgage requiring 
mortgagee to pay off prior mortgagee in pos¬ 
session He failing to do so and not getting 
possession. He cannot require mortgagor to 
redeem his mortgage before obtaining pos¬ 
session. 

The subsequont usufructuary mortgagees 
neglected to carry out part of the contract in 
their deed of mortgage by which they under¬ 
took to pay off prior usufructuary mortgagee in 
possession. Not having done so they failed to 
obtain possession. 

Held : that they could not insist on the 
mortgagor redeeming their mortgage before 
mortgagor could obtain possession. [P 127 C 1] 

Gopinath Kunzru —for Appellants. 

Judgment. This is a second appeal 
by defendants first party against a decree 
of the lower appellate Court. The plaint- 
tiff originally sued for possession of the 
property detailed in the plaint. The first 
ground in second appeal is that as the 
plaintiff sued for possession the lower ap¬ 
pellate Court was wrong in holding that 
the plaintiff was in possession and in 
granting the plaintiff a decree for declara¬ 
tion only. But as noted in the judgment 
of the Court of first instance an amend¬ 
ment of the plaint was allowed which 
changed the suit from one for possession 
into a suit for declaration only. The 
facts of this case are as follows : On 
17th March 1866, Mt. Najiban, owner of 
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the property, made a usufructuary mort¬ 
gage for Rs. 250 to Gobind Sahai, the 
predecessor of defendants second party. 

On 20th July 1873, Mt. Najiban made a 
second usufructuary mortgage of the same 
property and some other property for 
Rs. 1,900 to Bui Chand, etc., predecessors 
of defendants first party. That mortgage 
contained a stipulation that the mort¬ 
gagees were to pay off the Rs. 250 due on 
the first mortgage and then obtain posses¬ 
sion. It is admitted that Bui Chand etc. 
did not pay off this Rs. 250. 

In 1916 defendant 16, Nasiruddin re¬ 
deemed the first mortgage, deposited 
Rs. 250 in Court, and obtained possession. • 
In January 1925 the plaintiff (a transferee 
of a share from Mt. Najiban) deposited 
his rateable share of Rs 250 and redeemed 
his share of the mortgage. An applica¬ 
tion for mutation was made and it was 
ordered that defendants first set, the pre¬ 
sent appellants, should be -entered as 
mortgagees in possession. The plaintiff, 
therefore, sued in the civil Court, and the 
lower appellate Court has granted the 
plaintiff a declaration to the effect that 
the plaintiff holds the property in his 
possession ag a mortgagor and that the 
defendants first set appellants are entered 
in the khewat only in the capacity of 
mortgagees and not in the capacity of 
mortgagees in possession. It was argued 
by the learned counsel for the appellants 
that when the revenue Court had declar¬ 
ed that the appellants were in possession 
it was not open to the civil Court to re¬ 
verse this finding. No authority was 
shown for that proposition, and on the 
contrary S. 44 and S. 40 (3), Act 3 of 
1901 state that it is open to any one to 
go to the civil Court who is aggrieved by 
an order in mutation of the revenue 
Court. i 

The second ground of appeal is that the 
question of possession is res judicata bet¬ 
ween the parties by virtue of the decision 
of the Subordinate Judge of Saharanpur 
in “ suit No. 20 of 1875." Bui Chand, . 
etc , sued for possession in suit No. 25 of 
1875 against Mt. Najiban and that suit 
was dismissed by the Court of 'first in¬ 
stance but decreed in appeal No. 20 of 
1875. The lower appellate Court states- 
that it was admitted that the prior mort¬ 
gagees Gobind Sahai, etc., were entered 
till 1916. These prior mortgagees 
were not a party to the litigation 
in 1875 and that litigation cannot have. 
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affected them. At most it appears to 
have been a collusive suit between Mt. 
Najiban and the second mortgagees. No 
actual possession was obtained by Bui 
Chand, etc., on that decree. I do not con¬ 
sider, therefore, that the decree can have 
any bearing in the present case. It is to 
be noted ‘that the matter was not repre¬ 
sented before either of the lower Courts, 
and no issue on res judicata was framed! 
Presumably the reason was that because 
the first mortgagee was not party to that 

litigation, it could not be considered a 
matter of any weight. 

The ground on which the lower appel¬ 
late Court has proceeded apparently is 
that because Bui Chan], etc., the subse¬ 
quent mortgagees, did not pay off the 
prior usufructuary mortgage and obtain 
possession they cannot claim that the 
plaintiff must redeem their mortgage before 
the plaintiff gets possession. Redemption 
lo a remedy ol obtaining possession from 
a mortgagee in possession by paying off 
the mortgage money. The defence put 
forward in the lower Courts by the appel¬ 
lants was that the plaintiff could not get 
possession till he redeemed the mortgage 
of 1873. Therefore, the question centred 
on who was actually in possession. It is 
contended in second appeal that the trial 
Court was wrong in recording oral evi¬ 
dence on a question of actual possession 
hut no reason is given for this contention. 
Ihe finding of fact that the plaintiffs are 
actually in possession is a finding which 
cannot be disturbed by this Court in 
second appeal. There was evidence on 
which the lower appellate Court could 
■base such a finding. The appellants neg¬ 
lected to carry out part of the contract in 
their deed of mortgage by which they un¬ 
dertook to pay off the usufructuary mort¬ 
gagee in possession. Not having done so 
the appellants failed to obtain possession. 

he legal remedy of the appellants, there¬ 
fore, is not to insist on the plaintiffre- 
Iceming then* mortgage before plaintiff 
can obtain possession. The decree of the 

recr The at6 ^ aPP6arS t0 be C01 '~ 

r il y a PP 8l l 13 dismissed summa- 

S N./r.K. Appeal dismissed. 
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Sulaiman, J. 

Kali Prasad Tewari— Defendant—Ap¬ 
plicant. 

v. 

Parmeshwar Prasad Marwari— Plain¬ 
tiff-Opposite Party. 

Civil Revn. No. 222 of 1928, Decided 
on 26th November 1928, from order of 
Small Cause Court Judge, Gorakhpur 
D/- 13th April 1928. 

Civil P C., O. 9, R. 4-Time to file appli¬ 
cation under R. 4 cannot be extended under 
Limitation Act. S. 5. 

Whore an application for restoration of the 
caso under 0. ‘J, R. 4, is filed more than 30 days 
after the data of tho dismissal, time cannot be 
exjended under S. 5, Lim. Act, as there is no 
express provision in that order which makes 
o. applicable to such application: .1. / /? 
1023 Ri ntj. 187, Rel. on. [p 128 0 lj 

Sri PJdrain Sahai for Applicant. 

Order. This is a defendant’s appli¬ 
cation in revision from a decree of tho 
Court ot Small Causes. Tho suit had 
been adjourned on several occasions on 
account ot the nonpayment of prooess-feo 
by the plaintiff. On 7th December 
1927, the Court dismissed the suit for the 
plaintiff s default of the payment of the 
process fee. The expression used by the 
learned Judge was “thrown out for plain- 
tiff’s default.” On 13th February 1928, 
the plaintiff applied under 0. 9, R. 4 ’ 
Civil P. C., for the setting aside of the 
dismissal. The report of the office also 
indicated that the suit had been dismissed 
on account of the nonpayment of the pro¬ 
cess-fee. On 24th February 1928, the 
suit was restored to its original number 
on the file and on that date the process 
fee was paid by the plaintiff. Although 
the language used by the Judge of Small 
Cause Court was not explicit there is no 
doubt that the suit was dismissed on ac¬ 
count of the nonpayment of the process 
fee. The plaintiff himself treated the 
dismissal as such because ho applied un¬ 
der 0. 9, R. 4. The application for res¬ 
titution of the case was filed more than 
30 days after the date of the dismissal, 
and was beyond time under Art. 163* 
Lim. Act. ’ 

. rp ^ ie point that remains for con¬ 
sideration is whether the time could be 
extended by the Court under S. 5, Lim. 
Act.. That section does not apply to all 
applications but only to those that ara 
expressly provided for therein It ap- 
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plies to an application for a review of 
judgment or for leave to appeal or any 
other application to which this section 
may be made applicable by or under any 
enactment for the time being in force. 
The application in question was made 
under 0. 9, R. 4 and there is no express 
provision in that order which makes S. 5 
applicable to such application, as for in¬ 
stance is to be found in 0. 22, R. 9. sub- 
Cl. (3). 

I must therefore hold that the Court 
had no jurisdiction to extend the period 
of 30 days which had expired. A some¬ 
what similar view has been expressed by 
the Rangoon High Court in Ma Naw 
Naiv v. E. S. S.M. Somasundaram Chetty 
(1) with regard to applications under 
0. 9, R 13 Civil P. C., which are govern¬ 
ed by Art. 164. 

I accordingly allow this revision and 
setting aside the decree of the Court be¬ 
low dismiss the plaintiff’s suit with costs. 

r.K. Revision allowed. 

(1) A. I. R. 1925 Rang. 187=2 Rang. 655. 
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Sul aim an, Ag. C. J. and Kendall, J. 

Ram Narain and another — Plaintiffs 
—Appellants. 

v. 

Ml. Nandrani Kunwar and others — 
Defendants—Respondents. 

First Appeal No. 411 of 1925, Decided 
•n 10th April 1928, from decree of Sub- 
Judge, Bareilly, D/- 17th July 1925. 

Hindu Law—Alienation by widow—Reci¬ 
tals in a deed are not evidence of legal 
necessity—Representation of necessity to the 
transferee and his honest belief in it will be 
sufficient—Recitals of necessity are suffici¬ 
ent proof of representation — Where sale- 
deed is very old, detailed evidence of 
circumstances cannot be expected. 

Recitals in a deed of sale with regard to the 
existence of legal necessity for an alienation 
by a Hindu widow are not in themselves evi¬ 
dence of such necessity without substantiation 
by evidence aliundi. [P 129 G 1] 

It is not absolutely necessary fora transferee 
to establish the actual existence of family 
necessities, or to show that the money ad¬ 
vanced by him was utilized for such purposes. 
It is only necessary that a representation 
should have been made to the purchaser that 
such necessity existed and that he should 
have acted honestly and made proper enquiry 
to satisfy himself or its existence. The recital 
in the document is clear evidence of a repre¬ 
sentation, and if the circumstances are such 
as to justify a reasonable belief that an en- 
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quiry would have confirmed its truth, then 
when proof of actual enquiry has become im¬ 
possible the recital coupled with such circum¬ 
stances would be sufficient evidence to support 
the deed : [P 129 C 1] 

Where a sale-deed is of a very old date, it is. 
not reasonable to expect that full and detailed 
evidence would be forthcoming as to the state- 
of things which gave rise to the sale-deed. In 
such circumstances presumptions are permis¬ 
sible to fill in the details which have been obli¬ 
terated by time : A. I. R . 1916 P. C. 110 ; A. L 
P. 1914 P. C. 38 and A. I. R. 1920 P.C. 64, FolL 

[P 129 C 2] 

Iqbal Ahmad and S. N. Gupta —for 
Appellants. 

P. L. Banerji and Parmeshwar Sakai 
—for Respondents. 

Judgment. —This is a plaintiffs’ ap¬ 
peal arising out of a suit for recovery of 
possession of property which was trans¬ 
ferred so long ago as 16th January 1865 
under a sale-deed executed by Mt. Chunni, 
the mother, and Mt. Tursa Kunwar, the 
widow of Jawahir Lai, deceased, whose 
reversioners the present plaintiffs are. 
The learned Subordinate Judge found that 
the sale could not have been without 
legal necessity, and the transferees had 
discharged the burden that lay on them. 
It appears that Jawahir Lai, when he 
died, left a mother and a widow named 
above and a daughter Mt. Jhamman 
Kunwar. Probably Mt. Jhamman Kun¬ 
war’ s son Jagannath Prasad was not born 
then. Jhamman Kunwar was married to 
Raghabar Dayal who was the son of 
Chhote Lai. If Jagannath Prasad who 
was born subsequently had survived Mt. 
Jhamman Kunwar his mother, the plain¬ 
tiffs would have had no locus standi to 
sue. As it happened he died on 9th March 
1917 and his mother died after him on 
14th July 1921. Succession accordingly 
opened on the death of Mt. Jhamman 
Kunwar and the plaintiffs are entitled to 
challenge this old alienation. The fact 
that this is a very old transaction as to 
which oral evidence has by mere lapse of 
time become almost extinct is patent. It 
would be very hard on the representatives 
of the original transferee to expect com¬ 
plete and exhaustive evidence showing 
the way in which the money obtained by 
the ladies was utilized for purposes of 
necessity. 

The deed, however, contains an express 
recital to the effect that decretal amounts 
of certain named creditors and others 
were due by the executants’ ancestor, arid 
they had borrowed money under bonds 
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and pro-notes from Chhofce Lai and made 
payments to those creditors. The sale 
consideration, which was Es. 4000 was 
set off against the entire amount which 
had been so borrowed for the payment of 
the debts. The executants acknowledged 
that they had applied the amount towards 
the payment of their ancestral debts. 
Recitals in a deed of sale with regard to 
the existence of legal necessity for an 
alienation by a Hindu widow are not in 
themselves evidence of such necessity 
without substantiation by evidence ali- 
undi, Brij Lai v. Mt. Inda Kunwar (1). 
I3ut even though the onus lies upon the 
legal representatives of the transferee to 
prove the necessity for the sale yet having 
regard to the great lapse of time, it would 
not be reasonable to expect that full and 
detailed evidence would he forthcoming 

as to the state of things which gave rise 

to the sale-deed in question, as would be 
the case if alienations made at more or 
less recent dates were concerned. In such 
circumstances presumptions are permissi¬ 
ble to fill in the details which have been 
obliterated by time: Chintamanibhatka 
Venkata Lleddi Pantulu Gant v . Rani 
Saheba of Wadhiuan ( 2 ). Furthermore, 
it is not absolutely necessary for a trans- 

fereo to establish tho actual existence of 
iamily necessities, or to show that tho 
money advanced by him was utilized for 
such purposes. It is only necessary that 
a representation should have been made 

I. Purchaser that such necessity 
jexisted and that he should have acted 
honestly and made proper enquiry to 
satisfy himself of its existence. The re¬ 
cital in the document is clear evidence of a 
representation, and if the circumstances 
are such as to justify a reasonable belief 
that an enquiry would have confirmed its 
truth, then when proof of actual enquiry 
has become impossible the recital coupled 

with such circumstances would be suffi¬ 
cient evidence to support the deed- 
Lay a Chandra Dhur Biswas v. Jagat 
lushorc Acharjya Chawdhuri (3). 

We havo therefore to consider whether 

Q trt r. i « I | * . • a of this case aro such 

as would justify us in holding that the 

recital contained in tho sale-deed was cor- 

rect and that the representation made to 

{y! a' t‘ 1914 P - 38=33 All. 187 (P 0 ) 
AG P - C - 04=13 Mad. 541=47 I. 

<3) A.24?(P.C G ) P - 0i U0 = 41 ° al - 186 = 43 I- 
1929 A/17 & 18 
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• ^ 9 or that reasonable 

enquiry would havo shown that it was 
well-founded. 

In I 860 , several years after Jawahir 
Lai s death, when Mt. Jhamman Kunwar 
must have been alivo, and indeed it is the 
plaintiffs case that she was at that time 
the daughter-in-law of Chhote Lai, there 
could be no reasonable expectation that 
she would not give birth to any male 
child, so that after the death of the two 
ladies the property would go over to dis¬ 
tant reversioners. It is therefore impos- 

sible to presume in favour of tho plain¬ 
tiffs as the learned counsel for the appel¬ 
lants asks us to presume, that Chhote Lai 
might have had a design in his mind to 
protect the interest of his son who had 
married the daughter of Jawahir Lai, 

It is also clear to us that there is no 
orce in the contention strongly urged on 
behalf of the appellants that the estate in 
the hands of the widows was large, and 
that tho income which they derived from 
it were ample and adequate for the purpose 
of paying off all the outstanding debts of 
the deceased owner in addition to main¬ 
taining the ladies. Two villages Ulai- 
thapur and Maheshpur had been usufruc- 
uanly mortgaged under a deed dated 
lGtli July 18o9, and were not redeemed 
till within a couple of months of tho exe¬ 
cution of the disputed sale-deed. The 

ladies therefore could not have accumu¬ 
lated any income arising out of this pro¬ 
perty which would have sufficed for the 
purpose of paying off the debts that 
might have been outstanding. Village 
Katni had been sold in the lifetime of 
•Jawahir Lai, and its sale consideration re- 
al.xed not long after August 1861. Whether 
the ladies utilized this consideration' in 
paying off certain other old debts, or whe¬ 
ther they spent it for some other purpose, 
is not a question which is capable of a 
definite answer now. The transferee 
however, was not responsible for any 

past mismanagement by the Hindu 

TheTa I 16 ? r6mained villa 8 0 Gularia. 

1 he learned advocate for the appellants 

ind theTl T att6nti0n t0 thG khewat 

and the Idiataum printed on pp. 11 5 and 

the nL t a ’ ld tHed t0 8how ^at 

the net profit is considerable. But these 
documents are not a safe guide to the pro- 
fits Of this Village in the year 1864, for 

To U on 0nt A which wero prepared 
n 1919 to 1920. On the other hand the 

receipt printed at p. 151 shows that the 
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village was leased out in 1863 and the 
total annual income then was about Rs. 
325. This would hardly have been suffi¬ 
cient to maintain the two widows and 
their daughter. That the income was 
found insufficient by Jawahir Lai himself 
is clear from the circumstances that dur¬ 
ing his lifetime he was borrowing from 
time to time small sums of money on 
registered documents. On 12th December 
1859 he borrowed Rs. 200, and created a 
further charge on the mortgaged property, 
and agreed to allow the mortgagee to de¬ 
duct Rs. 24 yer pear out of the taufir pay¬ 
able to him. On 26th May 1860 he again 
borrowed a further sum of Rs. 200 with 
interest at 1/12 per cent per mensem. On 
1st March 1861, Rs. 300 bearing interest 
at 2 per cent per mensem were borrowed 
by him and a share in village Gularia was 
hypothecated. On 10th March 1861 he 
had to borrow a sum of Rs. 100 by exe¬ 
cuting a bond. Then on 22nd March 1861 
he borrowed a further sum of Rs. 200. It 
is not by any means clear that these are 
the only documents which he executed and 
the only loans he took. But they do in¬ 
dicate that even Jawahir Lai found him¬ 
self driven to borrowing small sums of 
money from time to time in order to meet 
his necessities. It was therefore not at 
all strange if at his death his widows 
were faced with the same difficulty, 
particularly when they had to discharge 
the previous debts which had been left uu- 
paid by Jawahir Lai. There was some dis¬ 
pute between Mt. Chunni and Mt Tursa 
Kunwar, and they referred their dispute to 
arbitration, and the arbitrators delivered 
an award on 18th August 1861. That 
award provided that they should take the 
property half and half and pay the debts 
due from Jawahir Lai half and half, and 
that so far as possible the payment of the 
debts should be made out of the profits; 
but that both the parties had power to 
sell or mortgage the property belonging 
to each of them to such an extent as was 
needed to pay off the debts due as well as 
to meet some purely household wants. 

The contention before us is that this 
award somehow or other curtailed the 
powers which Mt. Tursa Kunwar pos¬ 
sessed as a Hindu widow. We are unable 
to go to thislength. No doubt Mt.Chunni 
and her legal representative might have 
been in a position to enforce the terms of 
this award against Mt. Tursa Kunwar, 
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but it is difficult to hold that by virtue 
of this award the powers of Mt. Tursa 
Kunwar were curtailed and that she was 
deprived of the ordinary rights of a Hindu 
widow to transfer property for legal ne¬ 
cessity. The plaintiffs cannot claim to 
be the representatives of Mt. Chunni and 
as such entitled to enforce the terms of 
this award against her. Apart from this 
the award itself provided for their right 
to transfer the property in case of neces¬ 
sity and for the purpose of paying off the 
dents ot the deceased, though no doubt it 
directed that as far as possible the debts 
should be paid off out of the profits. The 
delendants have produced documentary 
evidence to show that Jawahir Lil was 
heavily indebted. They do not profess 
to supply an exhaustive lift of all the 
debts owing from him. These debts can 
be classified into two groups, (a) those 
due to Chhote Lai and (b) those due to 
other creditors. The endorsement on the 
back of the bond of 12th December 1859, 
shows that the entire amount of principal 
due on it was paid off by Chhote Lil. It 
came to Rs. 200. Again the en lorsement 
on the mortgage-deed dated 1st Mirch 
1861 shows that Rs. 425 were pud to the 
mortgagee by Chhote Lai. Similarly the 
bond d ited 10th March 1861 shows that 
Rs. 100 were borrowed from Chhote Lai 
in addition to the sum of Rs. 1500 which 
was due to him from Jawahir Lil. Lastly 
the en loroeinent on the mortg ige-deed 
dated 22nd March 1861, shows that 
Rs. 280 were paid by Chhote Lil. These 
documents alone show that Rs. 2505 were 
due to Cnhote Lil. ft is possiole tint 
there might hive been other pro-notes 
and bonds which are not now forthcom¬ 
ing. The rate of interest mentioned in 
the deed of 10th iMarch 1861 was 2 per 
cent per mensem. If that rate applied 
to the previous loan of Rs. 1500 also the 
total amount due to Chhote Lai would be 
well over Rs. 4000. Even if a lower rate 
had been fixed for thi* amount, the 
amount due to Chhote Lai on these docu¬ 
ments alone would not have neen very 
much under Rs. 3000. 

In addition to this indebtedness we 
find that Rs. 2000 were due to the mort¬ 
gagees which were piid off shortly before 
the sale-deed was executed. There were 
Rs. 200 with interest at Rs. 1/12 per cent 
per mensem as debt due on 26th May 
1860 on which a decree was subsequently 
obtained. There was also another decree 
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Govind P ras ad Plaintiff—-Applicant. 


for Rs. 424-12-0. This being the state of 

afiairs of the family, there is no ground 
for suspecting that the recital in the sale- 
deed of 1865 was false and had been made 
intentionally with some ulterior motive. 
After a lapse of 60 years the defendants 
have succeeded in showing that at least 
Rs. 3000 out of Rs. 4000 would have been 
due to Chhote Lai. Under these circum¬ 
stances they cannot be expected to lead 
■complete evidence showing the necessity 
tor the entire sum of Rs. 4000. That a 
representation was made to him by the 

Thnf W1 Mf WS Tu Clear from fhe deed itself. 
That Mt Jhammin Kunwar, who re- 

“ ai " ed , all ^ e tlU 1921, did not seek to 
«et the deed avoided in her lifetime is 
also a circumstance which cannot alto¬ 
gether be ignored. The other rever- 

DlaSJ IZ V th ® a " cestors of the Present 
plaintiffs also did not think it fit to 

w^i id d* n nf declaration that this transfer 
would not be binding on the reversioners 
beyond the lifetime of the widows. They 

ca a ilVn alt ?f f0ra11 fchese y 0ars and now 

call upon the great grandsons of Chhote 

Lai the original transferee, to justify the 

ments f°;u In r 16W ° f fclle P r 0 n °uuce- 
ments of their Lordships of the Privy 

then 7l a f 06 With the view ^ken by 

l0W that the defendants have 
under the circumstances of this case dis- 

The r m d th f 6 bU 1 len Wh ‘ ch lay u P° n them. 
The mere fact that Chhote Lai was con 

Se of?' 1 th9 ladi6S thr0Ugl1 the mar- 

riage of h, s son or that he belonged to 

the legal profession can at best raise a 
mere suspicion in one’s mind, which can! 
ot he made the basis for a finding that 

■over fh 3 ’ i b6r thr ° Ugh u,K,u e influence 
er the widows or in soraeotherimpro- 

sale^d M nagefl - t0 g6t ^ered in the 

sale-deed false recitals for the protection 

T-'I- I" view of the long 

\zir™ ** 

We accordingly dismiss this anneal 

r; - <« 

t K.,r.k. Appeal dismissed. 


v. 

0^ite&“ d D„e„ d .„ ls - 

20«h T ApSTj°' ™ 1928 ’ »» 

Civil P. C. O. 9 R 4 _c„;l .. . . 

j j- i. c « , -5Uit dismissed for 

default of both parties—AppIication to res 

d ,SI n ,ss ed “Plaintiff can bring 
a econd suit on the same cause of action 

A plaintiff is entitled to bring a second suit 

W han an application to restore his first suit 
which was dismissed under O 0 R s in „ 

sequence of default of both nar'ties hl l K 

dismissed • on n n rr , P artl0s » hacJ been 
aismissed . 20 O. C. 66 aud 63 /. C. 239 Rel. 

Q, 7 7 O 131 C 2 ] 

if at Saran for Applicant, 
i ^ au ^~^ or Opposite Parties. 
Judgment.-This is an application by 
the plaintiff m a civil suit to review au 
order of the Small Cause Court Judge of 
Meerut dismissing the plaintiff’s suit, 
i he facts are these: The plaintiff, who 
is the applicant in these proceedings, 
brought a suit against the defendants, who 

ar0 om? r ff SP3t ln 0nts in tl,ese Proceedings, 
on 20th May 1927. That suit was dis¬ 
missed under 0.9.B.3, in consequence 
of neither party having appeared when 
16 suit was called for hearing. The 

plaintiff apphed to the learned Judge on 

3rd September 1927, to have the suit 
restored, and the learned Judge dismissed 
that application. The plaintiff then 

brought a new suit upon the same cause 
o action on! 7th October 1927. In that 

suit the learned Judge has passed the 
following order ; 

missed° T P h„ IlCafji ° n / 0r r83fcoratiou was dis- 

Dismtedw?treoL n ..* n, ‘ ” “°‘ mai “ taiDable ' 

la my opinion the learned Judge was 
clearly wrong in holding that the plain¬ 
tiff was not entitled to bring a second 
suit when an application to restore his 
first sait hdd been dismissed. Two au- 
thor,ties have been cited to me, namely, 
Daya Shankar v. Raj Kumar (1) and 
v - Bailcunthi (2j. I entirely agree 
with the leaned Judge who decided both 
lose cases, and 1, therefore, set aside the 
order of the Small Cause Court Judge and 

direct him to proceed with the trial of 

the suit No. 6390 of 1927. 

Application allowed. Costs will be 
costs of the case. 

-rk^r 77 ~~ - Application allowed. 

(1) [1917 j 20 O. G. 66=39 I, oTTsT^- 

(2) L921] 63 I. C. 239. 
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Mukekji, J. 

J teal a Debi —Plaintiff—Appellant. 

v. 

Amir Singh — Defendant — Respon¬ 
dent. 

Second Appeal No. 185 of 1927, De¬ 
cided on 14th December 1928, from de“ 
cree of Addl. Dist. Judge, Moradabad, 
D/- 2nd September 1926. 

# # Civil P. C., S. 11 — Decision as to 
jurisdiction does not act as res judicata. 

A question of jurisdiction, although it may 
be raised by the defendant, is a question that 
virtually arises between the plaintiff and the. 
Court itself. A decision on the question of 
jurisdiction does not affect in any way the 
status of the parties or the right of one party 
to obtain redress against the other. A deci¬ 
sion as to jurisdiction, therefore, is not bind¬ 
ing on the parties in a subsequent litigation. 
A previous decision of revenue Court holding 
that a suit was not maintainable in revenue 
Court does not act as res judicata in a subse¬ 
quent suit in revenue Court between the 
same parties regarding the same land. 

[P 132 C 2] 

Baleshwari Prasad and Makar aj 
Bahadur —for Appellant. 

A. P. Baghchi —for Respondent. 

Judgment. —This appeal raises a point 
of law which is very interesting and which 
is not covered by 'any authority which 
may have been laid down before me, 
though-many cases to he presently men¬ 
tioned have been cited before me. 

The facts are these: The appellant 
who was the plaintiff in the Court of 
first instance instituted the suit for 
ejectment of the respondent, on the 
ground that he was her (plaintiff’s) ten¬ 
ant by virtue of holding certain lands, 
as pasture ground. The suit involved 
certain plots which .had been the sub¬ 
ject of a previous litigation between the 
plaintiff’s predecessor-in-title and the 
defendant. In that suit, the plaintiff’s 
predecessor, Mt. Mubarak-un-nissa, was 
denied any relief, on the ground that the 
suit was not maintainable in the rev¬ 
enue Court. The defendant pleaded that 
the judgment in the former suit of 1912 
operated as res judicata in so far as the 
lands common to the two suits were 
concerned. This contention found favour 
with the learned Assistant Collector and 
he accordingly dismissed the suit, ex¬ 
cept with regard to two plots of’land 

which were not covered by the previous 
litigation. * • 
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On an appeal by the plaintiff, tho 
judgment of the Court below has been 
affirmed. Hence the appeal by the 
plaintiff. On behalf of the appellant^ 
the case of Bamnath v. Emperor (l) &. 
decision by Sulaiman, J., of this Court 
has been relied on. That case was very 
similar to the present case and the 
learned Judge held that the fact that, in. 
the earlier litigation, the revenue Court 
had denied itself jurisdiction did not 
operate as a 'bar to the maintenance of 
the subsequent suit in the revenue Court ; 
The learned Judge relied on a Calcutta, 
case of Alimunissa Ghawdhurani v. 
Shama Charan Roy (2). That decision ' 
has since been overruled by a Bench of 
five Judges of ’the Calcutta High Court*, 
vide Tarini Charan Bhattacharjee v_ 
Kedar Nath Haidar {A. I. R. 1928 Cal¬ 
cutta p. 111). The learned 'District 
Judge has relied on k a decision of this. 
Court in which it was held that a deci¬ 
sion on a point of law operates as res 
judicata between the parties, just as 
much as a decision on a fact. 

There can be no doubt that a decision 
on a point of law is as much binding on. 
the parties, in a subsequent litigation, 
provided other ingredients for a principles 
of res judicata to apply are present, as a 
decision on a point of fact. The ques¬ 
tion whether the previous decision was. 
right or wrong is entirely irrelevant ; 
but these considerations do not apply 
where a question of jurisdiction, arises. 
Looked at closely, a question of jurisdic¬ 
tion, although it may be raised by the 
defendant, is a question that virtually 
arises [between the plaintiff and the 
Court itself. The plaintiff invokes the! 
jurisdiction of the Court. The defendant 
may or may not appear. If the Court 
finds that it has no jurisdiction to enter¬ 
tain the plaint, it will order the return 
of it for presentation to the proper Court, 
The defendant, if he appears, and if he', 
so chooses, may point out to the Court, 
that it has mo jurisdiction. A decision 
on the question of jurisdiction does not' 
affect in any way the status of the, 
parties or the right of one party to ob¬ 
tain redress against the other. The fact 
that a decision as 4o jurisdiction is not 
binding on the parties in a subsequent 
litigation will be apparent from this. 

(1) A. I. R. 1926 All. 231. 

(2) [1905] 32 Cal. 749=1 C. L. J. 176=9 
C. W. N. 466. 
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Suppose, instead of instituting the pres¬ 
ent suit in the revenue Court, the ap¬ 
pellant had gone to the civil Court and 
asked for redress. She could not rely 
on the decision of the revenue Court in 
order to induce the civil Court to exer- 
oise jurisdiction in the matter of her 
suit. She could not say that because the 
■decision was given as between herself 
and the defendant, the presiding officer 
■of the civil Court was bound to exercise 
jurisdiction although he had not got it. 
She would not be heard if she said that 
the defendant was precluded from say¬ 
ing that the revenue Court had no juris¬ 
diction to enterain the suit. 

As I have said, looked at closely, it 
will be found that a question of jurisdic¬ 
tion is not a question which may be 
said to have arisen between the parties. 

The matter may be considered from 
another point of view. What is the re¬ 
sult of the decision of the former suit? 
Nobody has yet said that the defendant 
was not liable to be ejected. Nobody 
has yet said that the plaintiff has no 
title. All those questions are still stand¬ 
ing out for decision. If those matters 
■are yet unsettled, the plaintiff must 
have her redress somewhere in some 
Court. It is conceded that the civil 
Court has no jurisdiction in the mat¬ 
ter. The plaintiff, therefore, cannot, act¬ 
ing under the decision of the former 
suit in the revenue Court, go to the civil 
Court and obtain redress. If she goes 
to the revenue Court, which alone can 
take cognizance of the suit, she is told 
that she won’t be heard, because of the 
previous judgment. This state of things 
cannot be correct and there must he 
some flaw somewhere in the argument 
In my opinion, the flaw lies in this that 
the decision is not a decision “ between 
the parties ” within the meaning of S. 11, 
Cml P C. It is a decision which does 

not affect either of the parties, as such 

It simply affects the then plaintiff, for 

ne time being, inasmuch as he was 
denied redress at that moment. 

., ’ ol<1 that the decision in the former 
suit does not operate as res judicata. 

mil f r Tu ^ th,t I allow the appeal, 
modify th e decrees of the Courts below 

ail?' T n r th<3 9Ult throu § h the lower 
appellate Court to the Court of first in- 

etance for disposal according to merits. 

annnll f U P thlS G ° Urt and in the lower 
appellate Court must be paid by the 
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respondent. The rest of the costs will 
j 30 at the discretion of the Court of first 
instance. 

Case remanded. 
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Weir, J. 

Chandrika Lal and others —Defendants 

Applicants. 

y. 

Sami Nath and another —Plaintiffs— 
Respondents. 

Civil Revn. No. 61 of 1928, Decided on 
20th April 1928, from order of 2nd Addl. 
Sub-Judge, Gorakhpur. 

Civil P. C., O. 23 R. 1 — Plaintiff wishing 
to give formal proof of a document essential 
to his success—Permission should be given. 

There is «a marked distinction between a case 
where the plaintiff wmts time to prepare what 
would be more or loss a new case, and a case 
where a plaintiff merely wishes to give formal 
proof of a document which was essential to 
his success. Iri the latter case permission 
should be granted to withdraw the suit with 
liberty to bring a fresh suit : 40 All. G12, Foil. : 
A.l.R. 1927 All. 522, Disl. 

D. P. Malaviya —for Applicants. 

llama Nam a Prasad and Binod Behari 
Lal for Respondents. 

Judgment. This is an application to 
review an order of the additional Sub¬ 
ordinate Judge of Gorakhpur by which he 
granted to the respondents in this appli¬ 
cation permission to withdraw a suit 
which they had brought against the ap¬ 
plicants, and granted them liberty to 
bring a fresh suit. The ground on which 
permission was granted was that the res¬ 
pondent had not put in evidence a mort-. 
gage decree under which they had pur¬ 
chased the land in suit. The learned 
Subordinate Judge ordered the respondents 
to pay the costs of the applicants. In the 
course of the argument I have been re¬ 
ferred to several decisions. In my opinion 
I am bound by (and I shall follow) the 

decision of a two'Judges’ Bench of this 
Court, namely, Jhunku Lal v. Bisheshar 
Das (l). In that case the plaintiff was 
permitted to withdraw the suit and to 
bring a new suit, the ground being that 
he had failed to give formal proof of a 
document which was essential to his 
success. The only other case which I need 
notice is a decision of a Judge of this 

(1) [1918] 40: All. 612=46 I.C. 71=16 A.L.J. 

495. 
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Court, Baij Nath Pande v Bahban 
Pande (2). In that case an order of the 
Judge granting the plaintiff permission 
to withdraw from a suit and to institute 
a fresh suit was set aside. The grounds 
on which the order was made were that 
the plaintiff had not produced sufficient 
evidence and that he thought that, if he 
had more time, he would he able to pro¬ 
duce evidence which would counteract the 

evidence produced by the 
defendant. That appears to me to he an 
entirely different case from the present. 
There is, in my opinion, a marked dis¬ 
tinction between a case where a plaintiff 
wants to get time in order to produce a 
large body of fresh evidence to counteract 
evidence given by the defendant, i. a, 
where the plaintiff wants time to prepare 
what would he more or less a new case, 
and a case where, as here, and in Jhuiiku 
Lal v. Bisheshar Das (L), a plaintiff 
merely wishes to give formal proof of a 
document. T, therefore, decline to inter¬ 
fere on revision, as l think that the Addi¬ 
tional Subordinate Judge had jurisdiction 
to act as he did. The application is dis¬ 
missed with costs. 

N.K. Application dismissed. 

(2) A.I.R. 1927 All. 522=49 All. 459^ 
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Sen and Weir, JJ. 

Mul Chand-Nandu Mal —Plaintiffs— 
Appellants. 

v. 

Kanhaiya Lal and another — Defen¬ 
dants—Respondents. 

First Appeal No. 516 of 1925, Decided 
on 3rd August 1928, from decree of Sub- 
Judge, Meerut, D/- 7th September 1925. 

**(a) Civil P. C., S. 35.—Costs—Either 

party must produce all material documents 
in his possession although other party does 
not apply for their production—High Court 
would deprive party of costs for failure to 
do so—Practice. 

Apart from the question of the onus of proof, 
it lies upon a party, whether he be plaintiff or 
defendant, to produce all such material docu¬ 
ments relating to the suit as may be in his 
possession, even though no application has 
been made for their production by the other 
party. High Court would deprive party of 
costs for failure to do so : A. I. R. 1917 P. C. 
6, Bel. on. [P 136 C 2, P 137 C 1] 

❖ (b) Precedents — Interpretation of sta¬ 
tute is meant to dispel doubts and difficul¬ 
ties regarding a particular statute and 


to serve as guide to subordinate Courts 
—Subordinate Courts must, therefore, im¬ 
plicitly follow High Court’s decisions untit 
overruled. 

The interpretation of statute is not merely 
to bo law in the particular case, but it is in¬ 
tended to dispel all doubts and difficulties at¬ 
tending the construction of the statute con¬ 
cerned and to serve as a guide to the subordi¬ 
nate judiciary. All Courts of law subordinate- 
to the High Court must, therefore, implicitly 
and without question follow the decisions of 
the High Court so long they are not overruled. 

[P 138 C 1] 

(c) Contract Act, S. 30 —Parties agreeing 
to speculate in differences—No intention of 
delivery of goods—Agreement is of the na¬ 
ture of wager. 

here the parties, by common consent,, 
agree to speculate only in differences, accord¬ 
ing to the rise and fall of the prices in the 
market, and the delivery of the goods is not in 
the contemplation of.either, the transaction is 
of the nature of a wager or gamble ; and a 
contract relating to the same although not il¬ 
legal, is not enforceable under S. 30. 

[P 138 C 2] 

K. N. Katju— for Appellants. 

P. L. Banerji, Hamid Hasan and K. 
C. Mital —for Respondents. 

Judgment. — This is an appeal by the 
plaintiffs from the judgment and decree 
of the Subordinate Judge of Meerut,, 
dated 17th September 1925, disallowing 
the plaintiffs’ claim for recovery of 
Rs. 6,804-13-6. Plaintiffs carry on busi¬ 
ness in the City of Delhi under the name- 
and style of Firm Mulchand-Nandumal. 
The suit was instituted through Lala 
Hari Ram, one of the partners of the 
firm. 

The defendants are the proprietors of 
the Firm Kanhaiya Lal-Lakshmi 
Narayan, situate in Mandi Qaisargunj in 
the city of Meerut, and their chief busi¬ 
ness is that of commission agents. 

The plaintiffs’ firm employed the de¬ 
fendants to purchase 151 grain pits of 
wheat on their account ; and the defen¬ 
dants purchased these grain pits between 
the 4th June 1921 and 12th August 1921. 
These grain pits were sold by the defen¬ 
dants, under instructions received from 
the plaintiffs between 5th July 1921,. 
and 13th August 1921. The plaintiffs 
had paid Rs. 2,000 to the defendants by 
way of earnest money. The plaintiffs 
allege that these transactions resulted in 
profits and they were entitled to receive 
Rs 29,422-10-6, from the defendant, that 
between 10th August 1921 and 2nd Sep¬ 
tember 1921, the defendants made several 
payments to the plaintiffs, aggregating to- 

Rs. 26,037-11, that on Magh Badi, 12tb 
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Sambat, 1978, corresponding to 25th 
January 1922, the defendants sent an ac¬ 
count slip to the plaintiffs’ firm which 
showed a balance of Rs. 2,430-6-3 in 
plaintiff s favour that this amount re¬ 
mains unpaid and the plaintiffs claim the 
recovery of .this sum together with in¬ 
terest at 9 per cent per annum. 

Out of the 151 khattis (grain pits) 111 
were khattis of taiyar mal or ready goods. 
The contract relating to the remaining 
40 khattis was wada sowda, which term 
the plaintiffs interpret to mean forward 
contract. (The defendants assert that the 
contract, relating to these was of the 
nature of a speculation in differences.) 
These 40 khattis were sold on 13th 
August 1921 The defendants had inti¬ 
mated to the plaintiffs that the transac¬ 
tion had been carried through at the rate 
of Rs. 8-4-6 per rnaund. In the final ac¬ 
count, submitted by the defendants to the 
plaintiffs, there was an entry showing 
that the sale had been concluded at the 
rate of Rs. 8-2 per rnaund. Each of these 
grain pits was supposed to represent grain 
of the uniform weight of 400 maunds. 
After deducting the commission etc., the 
plaintiffs were entitled to recover from 
the defendants Rs. 2,773-1-9 on account of 
the 40 grain pits. The plaintiffs claim 
to recover this sum in addition to 
Rs. 2,430-6-3 already referred to. The 
plaintiffs also claimed certain other items, 
which need not be set out in detail, be¬ 
cause the claim, with reference to them, 
was not pressed before this Court. 

As to the sum of Rs. 2,430-6-3 the con¬ 
tention of the defendants was two-fold. 
They alleged that the plaintiffs had two 
khatas or accounts with the defendants’ 
firm, one in the name of Mulchand-Nan- 
dumal of Delhi and the other in the 
name of Nainumal-Hari Ram of Hapur. 
The defendants credited Rs. 2,493, in the 
khata of Mulchand-Nandumal, on Asarh 
Sudi 4th Sambat 1979, and Rs. 167-11-6 
were credited in the khata or account of 
Nandumal-Hari Ram, after deducting 

. ‘ 18 ’ the expenses relating to grain 
Pits Nandumal-Hari Ram were indeb¬ 
ted to a firm of the name of Umrao Singh- 

of money. 

Ihe plaintiffs directed the defendants to 
pay the amount of both the khatas to 
Umrao Singh-Kanhaiya Lai. Thereupon 
the defendants debited Rs. 2,600-14-3 to 
the plaintiffs on 28th June 1922, and 
credited the said sum to the account of 
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Umrao Singh-Kanhaiya Lai. Thus the 
plaintiffs are not entitled to recover 
Rs. 2,430-6-3 as claimed. 

The defendants deny having sent any 
account to the plaintiffs on 25th January 
1922. They contend that their last ac¬ 
count was sent to the plaintiff’s on 27th 
August 1921, when, according to them, 
the agency was brought to a close and the 
relation of the parties took a new aspect, 
namely, that of debtors and creditors. 
The present suit, having been instituted 
on 4th September 1924, was therefore, 
barred by statute. 

As to the sum of Rs. 2,773-1-9, the de¬ 
fendants contended that the contract with 
reference to the purchase and sale of the 
40 khattis of Bhadon wada was a gamble 
in differences ; that no delivery of the 
grain was ever intended ; and that the 
buyers and sellers were speculating in 
differences consequent upon the rise and 
fall of prices in the market. The defen¬ 
dants assert that to save the buyers and 
sellers from their improvidence the 
dealers in grain of the Qaisergunj.market 
held a panchayat on 17tii August 1921, 
and decided that the wada sowdas should 
bo settled at the uniform rate of Rs. 8-2 
per rnaund ; that the plaintiffs were 
cognizant of this and made no protest, 
either when the matter was communica¬ 
ted to them immediately and at once by 
means of a telegram, or when the account 
was submitted to them on 27th August 
1921 ; that the plaintiff' s were entitled to 
recover from the defendants only such 
sums of money as came into their hands 
as their commission agents on account of 
these 40 khattis, and that, as the defen¬ 
dants did not receive from the plaintiffs’ 
purchasers payment at a higher rate than 
Rs. 8-2 per rnaund, the claim at the rate 
of Rs. 8-4-6, for these grain pits was 
not maintainable. The defendants further 
pleaded that the plaintiffs’ claim as re¬ 
gards this amount was barred by limita¬ 
tion. 

The learned Subordinate Judge held 
that the defendants sent their last ac¬ 
count to the plaintiffs on 27th August 
1921 ; that the defendants did not send 
the account dated 25th January 1922, 
(Ex. 4) ; that Rs. 2,430-6-3 was paid by 
the defendants to Umrao Singh-Kan¬ 
haiya Lai on plaintiff's’ account on or 
about the 18th June 1922, under instruc¬ 
tions received from the plaintiffs ; and 
that by the said payment the defendants’ 
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liability to the plaintiffs was discharged; 
that the agency terminated on the 17th 
August 1921, when the last account was 
sent by the defendants to the plaintiffs ; 
and that the claim was barred under 
Art. 90, Lim, Act- As to the sum of 
Rs. 2,773-1-9, the learned Subordinate 
Judge held that the deal about the 40 
khattis was a mere gamble indifferences; 
that the defendants could not enforce 
the contract to pay at the rate of Rs. 
8-4-6 per maund, that the defendants 
did not recover from the purchaser at a 
rate higher than Rs. 8-2-0 per maund, 
that the plaintiffs were bound by the 
decision of the panches of the Qaisargunj 
market reducing the rate from Rs. 8-4-6 
to Rs. 8-2-0 per maund, and that, assum¬ 
ing that the defendants were guilty of 
neglect or misconduct in not preparing 
their account upon the basis of Rs. 8-4-6 
as the stipulated rate of purchase, the 
present suit against them was barred 
under Art. 90, Lim. Act. Wo need not 
reproduce the findings of the Court below 
on the other points, raised in the suit, 
as the pleas relating to them were aban¬ 
doned by the learned advocate for the 
appellant. The learned Subordinate 
Judge dismissed the suit. The appel¬ 
lants contest the findings of the Court 
below relating to the two principal 
items namely, Rs. 2,430-6-0 and Rs. 
2,773-1-9. (Judgment here discussed 
evidence and proceeded). There are 
certain facts, which render it highly 
improbable that the sending of the 
account should have been delayed till 
25th January 1922. 

We have already seen that, out of 151 
khattis (grain pits), the contract relating 
to 111 pits was of taiyar mal or ready 
goods. Of these 25 were sold on 
5th July 1921, and an account was sent 
by the defendants to the plaintiffs (Ex. 
1), which shows that the balance to the 
credit of the plaintiffs on account of 
these 25 khattis was Rs. 5,245-1-0. 
According to the plaintiffs, this document 
was only a memorandum of account, 
which the plaintiffs call a katcha parcha 
as distinguished from a pucca parcha or 
final and complete account. The terms 
katcha and pucca parcha have been ex¬ 
plained by Nandumal as follows : 

‘ In katcha parcha only the name of the 
purchaser and the transaction are entered, but 
the pucca parcha includes the whole expenses 
and the money received and spent.” 

We shall presently examine the undis¬ 


puted parchas to see whether they come 
within the definition of a katcha parcha 
as given by the plaintiffs. 

Forty-one khattis were sold on 8th 
August 1921, and 45 khattis on or about 
the 13th August 1921. Exhibit 3 is an 
account relating to two out of 86 khattis 
which was admittedly received by the 
plaintiffs. This is dated 14th August 
1921, and closes with following entry : 

“ Balance due to you carried over to another 
account Rs. 462-9-9.” 

Nandumal, plaintiff, admits having re¬ 
ceived a parcha of the purchase and sale 
of 84 khattis in the end of Sawan or 
beginning of Bhadon. The defendants 
allege that the last account relating to 
the 84 khattis was sent by them to the 
plaintiffs on 27th August 1921. This 
statement is supported by the sworn 
testimony of Lakshmi Narain. As al¬ 
ready stated, the plaintiff's have received 
a third account slip of 84 khattis ; but 
the plaintiffs state that this was merely 
a katcha parcha. This was a very mat¬ 
erial document, which the plaintiffs 
ought to have produced in evidence ; but 
appear to have studiously withheld. If 
it was a katcha -parcha, and not the 
final account, that fact could be ascer¬ 
tained, easily and at once, by reference 
to the document itself. Apart from the 
question of onus of proof, it lies upon a 
party to the suit, whether he be plaintiff 
or defendant, to produce in Court all such 
material documents relating to the suit 
as may be in his possession, even though 
no application has been made for its 
production by the other party. The non- 
observance of this salutary principle 
must be strongly deprecated. In Muru- 
gesam Pillai v M. D. Guana Sambanda 
Pandara Sannadhi (l) the Judicial 
Committee make the following obser¬ 
vation : 

A practice has grown up in Indian proce¬ 
dure of those in possession of important docu¬ 
ments or information lying by, trusting to 
the abstract doctrine of the onus of proof, and 
failing accordingly to furnish to the Courts 
the best materials for its decision. With re¬ 
gard to third parties this may he right 
enough ; they have no responsibility for the 
conduct of the suit ; but with regard to the 
parties to the suit it is, in their Lordships’ 
opinion, an inversion of sound practice for 
those desiring to rely upon a certain state of 
facts to withhold from the Court the written 
evidence in their possession which would 
throw light upon the proposition.” 

(1) A. I. R. 1917 P. C. 6=40 Mad. 402^44 
I. A. 93 (P..C.). 
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The form of advocacy, which produces 
such untoward result ought to be dis¬ 
couraged by the Courts below and where 
a lapse or omission of this kind is 
brought to our notice in the course of an 
appeal, we may deprive the party of 
costs as mark of our censure even whore 
the party succeeds on other grounds. 

Upon comparing the contents of Exs. 1 
and 3 which are alleged to be katcha 
parchas with those of the disputed docu¬ 
ment Ex. 4, we do not find any structural 
differences or what is more important 
any difference in the entries of the 
details. The accounts have been shown 
in both sets of documents in two columns, 
representing the credit and the debit 
side, with details of the weight of the 
grains in the pits sold, the prices re¬ 
ceived, the commission charged, the dues 
paid to the weighman, the brokerage 
paid and amounts debited under the 
heads of charity, goshala and ticket. It 
is impossible to contend that the Exs 1 
and 3 are katcha parchas any more than 
the disputed document is a katcha 
parcha, Exhibits 1 and 3 completely 
satisfy the definition of a pucca parcha, 
as given by Nandumal himself. We 
hold that the distinction between the 
katcha and pucca parcha is a baseless 
invention. 

4 

The plaintiffs firm had been receiving 
money from the defendants’ firm with 
regularity and at short intervals. They 
received Rs. 6,000-15 on 10th August 
1921, Rs. 5,000 on 11th August 1921, 
Rs. 10,000 on 20th August 1921, Rs. 5,000 
on 3rd September 1921 and Rs. 36-12-0 
on 20th September 1921. The letter 
dated Bhadon Bidi 1st Sambat 1978, 
corresponding to 19th August 1921, shows 
that they were making demands for 
money. It does not stand to reason that, 
if any money was due to them, they 
would have allowed their account to 
stand over till 25th January 1922. 

Exhibit 6 states that money and ac¬ 
count were to be sent shortly. Para. 2 
of the plaint show that Rs. 10,000 were 
sent on 20th August 1921 

Purchase and sale was closed on 13th 
August 1921. Why should the plaintiffs 
have waited for the bought and sold 
notes for 84 grain pits up till 25th Janu¬ 
ary 1922 ? As we have already noticed, 
the pi ii ntiffs admitted having received 
an account relating to the 84 khattis 


in the end of Sawan or the beginning of 
Bhadon. 

The sum of Rs. 462-9-0 should have 
been carried over from Ex. 3. The plaint 
shows that Rs. 5,245 had already been 
received by the plaintiffs. It was not 
till 18th August 1922, that the accounts 

were finally entered up in the plaintiffs’ 
books. It is plain that these books 
were not kept in a regular course of 
business. 

The balance shown in the last account 
is Rs. 2,600-14-3. This amount is con¬ 
clusively proved to have been paid to 
Kanhaiya Lal-Umrao Singh on 18th 
June 1922. There are entries in the 
account books of that firm and also the 
entries in the defendants’ firm dated 28th 
June 1922, to bear this out. There is 
overwhelming evidence on the record to 
establish that Mulchand-Nandumal of 
Delhi had continuous dealings with 
Urarao Singh-Kanhaiya Lal of Hapur, 
and that Nandumal-Hari Ram of Hapur 
were almost their second self. 

We have not any ground for imputing 
dishonesty to the defendants in respect 
of a relatively small sum of money when 
admittedly they paid over to the plain¬ 
tiffs more than Rs. 26,000. The plain¬ 
tiffs deny that Nandumal-Hari Ram of 
Hapur were indebted to Kanhaiya Lal- 
Umrao Singh. On the other hand they 
allege that Kanhaiya Lal-Umrao Singh 
owed them over a lakh of rupees. The 
account books of Nandumal-Hari Ram 
have not been produced on the pretext 
that they had a partner of the name of 
Lakhimal, who turned dishonest and said 
that the account books had been stolen. 
The story is a pure invention. If 
Kanhaiya Lal-Umrao Singh owed them a 
large sum of money, these account books 
were of the greatest value to the plain¬ 
tiffs ; and they would not submit to 
being robbed by Lakhimal so easily. The 
plea is too transparent to require any 
further criticizm. We hold on the evi¬ 
dence that Rs. 2,600-14-3 was paid to 
Kanhaiya Lal-Umrao Singh at the plain¬ 
tiffs’ instance because they owed them 
the said sum of money. 

On these findings the plaintiffs’ claim 
as regards Rs. 2,430-6-3 was clearly not 
maintainable. The plaintiffs have al¬ 
ready received this amount through 
Kanhaiya Lal-Umrao Singh. 

No question of limitation, therefore, 
arises with regard to this amount and 
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it is not necessary to consider the ques¬ 
tion whether the agency continues after 
the work entrusted to the agent had been 
substantially completed and accounts 
rendered but the amount due to the prim 
cipal had not been paid. The learned 
Subordinate Judge has preferred to follow 
the case of Venkatachalam Ghetty v. 
Narayanan (2) in preference to a direct 
authority of this Court in Bobu Bam v. 
Rem Dayal (3). It is not merely a mat¬ 
ter of judicial etiquette but one of prin¬ 
ciple that the Courts of law subordinate 
to this Court must implicitly and with¬ 
out question follow the decisions of this 
Court so long as the same has not been 
overruled either by this Court or by a 
superior Court. The interpretation of a 
statute is not intended merely to be the 
law in the particular case ; but has this 
further useful purpose in view, that it is 
intended to dispel all doubts and diffi¬ 
culties attending the construction of the 
Statute concerned, and to serve as a guide 
to the subordinate judiciary. We are not 
called on to pronounce any opinion as 
regards the correctness or otherwise of 
the decision of this Court already refer¬ 
red to. As a Division Bench we are 
bound to follow that ruling. But as we 
have already said, in view of our decision 
on the merits, the question of limitation 
does not arise. 

The second item of the claim related to 
a sum of Rs. 2,773*1-9 concerning the 40 
khattis of Bhadon wada. These khattis 
were sold on 13th August 1921, at the 
rate of Rs. 8-4-6 per maund (vide Ex. 5). 

There appears to be a sort of a trade 
guild in the city of Meerut, and powers 
have been assigned to the panchayat to 
regulate the rates of wada khattis. It is 
proved that a meeting of the panchayat 
was held on 17th August 1921, and the 
panches settled the rate at Rs. 8-2-0 per 
maund. It was contended by the defend¬ 
ants that there was a custom prevailing in 
theQisargunj Mundi of Meerut which au¬ 
thorized the panches to regulate the rate 
of the wada khattis. The evidence as to 
this custom rests upon the statement of 
Ghasi Ram, who was one of the panches, 
Lachmi Narain, defendant, Babu Ram 
and Bisheshar Nath and also Jainti 
Prasad one of the plaintiffs’ witnesses. 
We consider this evidence to be too 

(2) [1916] 39 Mad. 376 = 26 I. C. 740 = 28 

M. L. J. 140. 

(3) [1890] 12 All. 541=(1890) A. W. N. 99. 
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meagre and scanty to support the find* 

ing of the Court below in favour of the 
custom. 

[mmediately after the panchayat the 
defendants sent a telegram to the plain¬ 
tiffs that the rate settled by the pan¬ 
chayat was Rs. 8-2-0 per maund. The- 
account books of the defendants show 
that a telegram was sent and a receipt of 
the Post Office has been produced to sup¬ 
port the entry in the account book. The 
plaintiffs deny having received any such 
telegram ; but the plaintiffs have told so 
many falsehoods in this case, that their 
denial in the present instance is not cal¬ 
culated to inspire us with confidence. 
We hold that the matter was communi¬ 
cated to the plaintiffs by wire, and the 
plaintiffs never protested about the rates 
till they instituted the present suit. 

There is, however, another aspect of 
the case which is decisive. The contract - 
relating to these 40 khattis was not a 
commercial transaction. No earnest 
money was paid. It is significant that 
the weight of the khattis is uniformly 400 - 
maunds the remaining 111 khattis, form¬ 
ing in this respect a striking contrast, 
because the weights of these latter khat¬ 
tis vary to a great extent. It is proved 
by overwhelming evidence that the in* 
tention of the parties was to settle differ¬ 
ences in the rates according to the fluctua¬ 
tions of the market ; and that neither 
party contemplated actual delivery of 
the goods. Out of these 40 khattis, 7 
were sold to one Bisheshar Nath, the re¬ 
maining 33 khattis were sold by the 
plaintiffs to the defendants. Bisheshar 
Nath pledges his oath that the khattis- 
purchased by him were cancelled by the 
edict of the panchayat, and that he did 
not pay anything to the defendants on- 
account of the 7 khattis. The defend¬ 
ants’ bahis do not show that they rea¬ 
lized any sum by way of profit for the 
33 khattis purchased by them. Where 
the parties, by common consent, agree to 
speculate only in differences, according 
to the rise and fall of the prices in the 
market, and the delivery of the goods is 
not in the contemplation of either, the 
transaction is of the nature of a wager 
or gamble ; and a contract relating to 
the same, although not illegal, is not en¬ 
forceable under S- 30, Contract Act- If 
the plaintiffs were to institute a suit for 
recovery of differences at the rate of 
Rs. 8-4-6 per maund their claim would 


Mul Chand-Nakdu Mal v. Kanhaiya Lal 


1929 Kishen Sahai v. Raghunath Singh Allahabad 139 


be bound to fail. If the defendants, as 
the commission agents of the plaintiffs, 
were to launch a suit against the pur¬ 
chasers with the same object, the suit 
would be infructuous. In transactions 
like these, where speculators are consci¬ 
ous of the weakness of their tcause, one 
can very well understand that they should 
be ready to avoid going to a Court of law 
but to have their differences settled by 
the decision of a domestic tribunal. The 
defendants appear to have done this in 
the interests of the plaintiffs and this 
was the very best thing that they could 
have done to safeguard the interest of 
their principal. In any case the defend¬ 
ants are not proved to have received from 
any customers any amount of difference 
at a higher rate than Rs. 8-2-0 per maund. 
This, they have accounted for ; and the 
plaintiffs admit having received the pro¬ 
fits at the rate of Rs. 8-2-0 per maund 
Under the circumstances, the claim for 
recovery of Rs. 2,773-1-9 is absolutely 
misconceived. The claim was unenfor¬ 
ceable in law and the plaintiffs are not 
entitled to recover the amount. In view 
of this decision, it is not necessary to 
consider the question of limitation as 
regards this amount. The result is that 
this appeal is dismissed with costs, as 
entirely devoid of merits. 

S.N./r.K. Appeal dismissed. 
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Mears, C. J. and Mukerji, J. 

Kishen Sahai and others —Plaintiffs— 
Appellants. 


Raghunath Singh and others—Defend¬ 
ants — Respondents. 

First Appeal No. 380 of 1925, Decided 
on 7th November 1928, from decree of 
Sub-Judge, Meerut, D/- 21st May 1925. 

(a) Hindu Law—Alienation by father— 

e ga necessity Money borrowed for paying 

purchase money under pre-emption decree is 

not for paying antecedent debt or for legal 
necessity. 


lo find whether a certain transaction 
binding on the family or not, its nature mi 
o examined at the date of the transaction a 
it should not be judged by what happen 
later. (A. I. R. 1928 All. 403, Foil.) A mo 
gago of ancestral property by a father to p 
tho purchase money under a pre-emption ( 
creo is not for paying an antecedent debt 
f 7 ? r * e S a] 1 n^essity and is not justified : A. 
R. 1928 All. 454 (F.B.), Expl., A. I. R. 19 


All. 333, Appl.\ A.I.R. 1923 All. 298, Rel. on. 3£ 
All. 242 and 36 All. 17, not Foil. [P 140 C 2] 

& (b) Specific Relief Act, S. 41—Mortgage 
by Hindu father for paying pre-emption 
money set aside at son’s instance—Money 
can be charged on pre-empted property— 
Hindu Law— Alienation by father. 

Where money is borrowed by a Hindu father 
by mortgaging ancestral property for pre¬ 
empting another property and the mortgage is 
subsequently set aside at tho instance of the 
sons, the amount advanced can be charged on 
the pre-empted property. [P 141 0 2] 

(c) Limitation Act, Art. 116—Money pay¬ 
able on demand — Right to personal decree 
against mortgagor is barred after six years. 

Where a suit is instituted more than s:x 
years after tho making of the mortgage, and 
the mortgage money is payable on demand a 
personal decree is barred. [P 141 C 2] 

K. N Katju —for Appellants. 

N. C. Vaish —for Respondents. 

Judgment. This appeal is connected 
with First Appeal No. 437 of 1925, both 
of which arise out of the same suit. 

The suit was instituted by Lila Kishan 
Sahai and two others as mortgagees against 
defendant 1, Raghunath Singh, his bro¬ 
ther Khair Singh a minor, and Raghunath 
Singh s son, Bhopal Singh also a minor. 
There were two other defendants who 
were made parties as subsequent trans¬ 
ferees. 

The suit arose out of a mortgage execu¬ 
ted on 12th July 1916 by Raghunath 
Singh, defendant 1, and his father Sewak 
Ram, who has since died. The amount 
borrowed was a sum of Rs 4,000. The 
plaintiffs pleaded that the mortgage was 
executed for legal necessity and was 
therefore binding not only on Raghunath 
Singh, one of the mortgagors, but on his 
minor brother Khair Singh, and also his 
minor son Bhopal Singh. Bhopal Singh 
alone contested the suit through his guar¬ 
dian. His contention was that the mort¬ 
gage was not supported by legal neces¬ 
sity. 

The learned Subordinate Judge found 
that there were four items which went to 
make up the entire mortgage money. 
These were the sums of Rs. 1,586, 
Rs. 1,800, Rs. 64 and Rs. 550. 

As regards the first sum the learned 
Judge found that it was borrowed to 
pay an antecedent debt payable by the 
mortgagors. Accordingly he found that 
both defendants 2 and 3 were liable to 
pay the sum. He found that the sum of 
Rs. 64 had been obtained to meet the 
costs of the execution of the mortgage 
bond. In his opinion this amount wa& 
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ior legal necessity. The learned -Judge 
accordingly made a decree for the sale of 
the property mortgaged to recover these 
wo sums. 

As regards the sum of Rs. 1,800, the 
learned Judge found that it had been bor¬ 
rowed to pay the purchase money for a 
pre-emption decree, and he thought that 
the members of the joint Hindu family 
could not jeopardize the ancestral family 
property in order to purchase fresh pro¬ 
perty. He accordingly held that the 
mortgage for the sura of Rs. 1,800 was 
not binding on the family. 

As regards the sum of Rs. 550, the 
learned -Judge found that it had been paid 
by the mortgagees, but that there was no 
legal necessity to support the same. The 
learned Judge accordingly granted a per¬ 
sonal decree for the sums of Rs. 1,800 
and Rs. 550 against the defendants. Evi¬ 
dently the learned -Judge meant to pass a 
decree against Raghunath Singh alone, 
but the decree passed ran against all the 
first three defendants. 

Appeal No. 380 is by the plaintiffs, and 
appeal No. 437 is by defendant 3, Bhopal 
Singh. 

In appeal No. 380 of the plaintiffs ap¬ 
pellants contend that on the evidence the 
entire mortgage money was borrowed, 
either for legal necessity, or for piyment 
of antecedent debts. The first question 
that therefore arises, with respect to the 
•sum of Rs. 1,800, is this : Was there a 
debt existing at the date of the mortgage 
which Sewak Ram and Raghunath Singh 
were bound to pay ? The learned counsel 
lor the plaintiffs-appellants has relied on 
two cases, namely the case of Nathu v. 
Kundan Lai (l), and the case of Kapildeo 
v.Thakur Prasad (2), as laying down the 
proposition that where a Hindu father 
borrows money to pay the purchase money 
under a pre-emption decree, he borrows 
money to pay an antecedent debt. This 
•opinion has been dissented from in later 
cases and they are Bhagwan Das Naik v. 
Mahadeo Prasad Pal (3), and Shankar 
Sahai v. Baichu Ram (4). 

We have considered the point and we 
are clearly of opinion that no debt, in 
the proper sense of the word, existed on 
•foot of the pre-emption decree. The pre- 

(1) [1910] 33 All7242=8 I. C. 836=7 A. L. J- 
1182. 

(2) [1913] 36 All. 17=21 I. C. 868=11 A. L. 
J. 961. 

(3) A. I. R. 1 923 All. 293=45 All. 390. 

<4) A. I. R. 1925 All. 333=47 All. 381. 
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omption decree gave the option to the 
pre-emptor to obtain property on pay¬ 
ment of money. A pre-emption decree 
does not carry any order for payment. 
The decree is always conditional, namely, 
in case of payment, certain property 
would belong to the plaintiff, and in case 
of nonpayment the suit would stand dis¬ 
missed, probably with costs. The mere 
fact that in the case of nonpayment of 
the purchase money a decree for costs 
would be passed against the pre-emptor, 
cannot invest the whole transaction with 
the character of a debt. It may be poin¬ 
ted out that the amount of costs is usual¬ 
ly very small as compared with the pur¬ 
chase money. The appellants’ case there¬ 
fore, so far as it is based on the principle 
of antecedent debt, cannot be maintained. 

Next it was argued by the learned coun¬ 
sel for the appellants that accroding to 
the recent Full Bench case of Jagat 
Danin v. Mathura Das (5), a head of a 
joint Hindu family is entitled to make a 
fresh purchase of property. It was argu¬ 
ed that this case h is shaken the authority 
of the case of Shankar Sahai v. Baichu 
Ram (4), and other cases which decided 
that a transaction by one member of a 
joint Hindu family which can bind others 
must he of a defensive nature. We have 
accordingly read the Full Bench case and 
we are of opinion that the facts of the 
case actually bring themselves within the 
purview of the decision in the case of 
Shankar Sahai v. Baichu Ram (4) 

The facts of the Full Bench case were 
these. A Hindu family possessed proper¬ 
ty which was situated far away from the 
place of residence and it was found to be 
inconvenient to matlago the property. 
The adult male members of the family 
sold the property with the express pur¬ 
pose of purchasing nearer home so that 
the purchased property might be better 
managed. As a matter of accident, it 
happened that the purchase money was 
lost because the bank, in which the 
money had been put for safe custody, had 
closed its doors. As has been laid down 
by the Privy Council .and in the case of 
Inspector Singh v. Kharak Singh (6), to 
find whether a certain transaction is 
binding on the family or not, its nature 
must be examined at the date of the 
transaction and it should not be judged! 
by what happened later. On this princi- 

(5) A. I. R. 1923 All. 454 (F.B.)7 

(6) A. I. R. 1923 All. 493. 
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pie the fact that the money was lost 
owing to the bank having collapsed had 
no bearing. The transaction was found 
by the learned Judges to have been for 
the benefit of the family. It was in fact 
in its inception, an act which was de¬ 
signed to protect or defend the family 
from an inevitable recurring loss, the pro¬ 
perty by reason of its situation yielding 
less than nearer property would do. As 
we have stated, the facts bring the case 
within the principle enunciated in the 
case of Shcinkar Sahai v. Baichu Ram 
(4). Indeed it has been put forward by the 
learned counsel for the parties before us 
that a particular purchase which involves 
the mortgaging of the family property 
may in very special circumstances amount 
to a legal necessity. For example, there 
may be a small patch of land situate in¬ 
side a larger area owned by the family 
and the owner of that patch of land may 
be a constant source of trouble to the 
family. In the circumstances the pur¬ 
chase may be justified. We need not ex¬ 
press any opinion on a hypothetical case, 
it is sufficient to say that each case will 
have to be judged on its own merits, and 
on the law as it stands, we are of opinion 
that this particular transaction cannot be 

upheld and that the appeal must fail as 
regards this point. 

The learned counsel for the appellants 
prayed that we might remit the case for 
further enquiry to the lower Court. The 
ground of his prayer was that when the 
learned Subordinate Judge decided this 
suit the appellants did not adduce evi¬ 
dence on the merits, necessity, and finan¬ 
cial advantages of the transaction, because 
the case of Shankar Sahai v. Baichu 
Uam (4J, was sufficient for the purpose 
it was argued that the plaintiffs might 
have, in view of the Full Bench case of 
Jayat Naram (5), Supra led evi¬ 
dence to show that there did exist cir¬ 
cumstances which justified the father and 
the son to make the purchase by the pre¬ 
emption suit, but we find that no such 
ground was taken in the memorandum of 

lemand °f an issue is likely to encourage 
the parties to adduce false evidence. W e 
therefore cannot accede to this request. 

ior the plaintitfs-appellants it was 
then contended that in any case the 
amounts of R 9 . 1,800 aQ d Rs. 550 

nrn, i. T® ° ut of the Pre empted 
P 1 rty. As to this there can be no 
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doubt. The minor members of the family 
repudiate the transaction of the purchase 
of the pre-empted property. In the cir¬ 
cumstances they cannot possibly.object 
to a mortgage by Sewak Ram and Raghu-J 
nath Singh of the property which they 
had acquired by pre-empaion. 

We now take up the cross-appeal 
No. 437 of 1925. As already stated the 
learned Subordinate Judge gave a perso¬ 
nal decree against the first three defend¬ 
ants. The suit was instituted more than 
six years after the making of the mort-| 
gage. The mortgage money was payable! 
on demand, and, therefore, the personal! 
decree was barred, at the date of the suit. 
This was overlooked by the learned Sub- ! 
ordinate Judge. The decree therefore- 
will have to be amended so far as it gives 
a personal right against the first three de- 
leaduits to recover the money. 

The result is that we partly allow both 
the appeals. The decree so far it permit* 

recovery of the sum of Rs. 1,650 and in¬ 
terest out of the ancestral property will, 
stand, and the sums of Rs, 1,800 and 

p * ^P: t}l ° fcotU;l which comes to 
Rs. 2,350, will be recovered with propor¬ 
tionate costs out of the pre-empted pro- 
peity. This sum will hear interest at the 
stipulated rate up to the date of payment- 
ami thereafter at 6 per cent per annum. 
This sum of Rs. 2,350 with interest and 
proportionate costs will he the first 
charge,on the pre-empted property. If any 
thing is left out of the pre-empted pro¬ 
perty^ after satisfying the two sums and 

the interest and proportionate costs, it 
will ho appropriated towards the balance 

of the decree, [f the pre-empted property 

-I } 0 1 ? S OAA C * enfc t0 Pay tW0 SU!n 3 Of 

Rs. 1,800 and Rs. 550 and interest and 
pioportionato costs, the balance will not 
he recoverable by the plaintiffs. The 
personal decree granted by the Court be¬ 
low is hereby set aside. A fresh decree- 
will he prepared in this Court giving ef¬ 
fect to the directions given above. Six. 
months are allowed for payment. The 
plaintiffs will have their costs which will 
be added to the mortgage money. The 
costs will ho split up in proportion to* 
the sums which have been declared re¬ 
coverable from the pre-empted property 
and the ancestral property. 

Th-3 appeal of Bhopal Singh succeeds, 
but having regard to the false statement 
made in the written statement of Bhopal 
Singh, we do not award him any, costs in. 
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this appeal, nor do we give to the plain- 
titfs-respondents any costs of the appeal. 
The result will be that in first appeal 
No. 437 of 1925 the parties will bear 
their own costs. 

R-K. Appeals party allowed. 
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Sen and Niamatullah, JJ. 

Mohammad Zahur Ahsan and others — 
Plaintiffs—Appellants. 

v. 

Mt. Maimuna and others —Defen¬ 
dants—Respondents. 

First Appeal No. 527 of 1925, Decided 
on 4th December 1928, from decree of 
Sub-Judge, Muzaffarnagar, D/- 16th 
September 1925. 

(a) Mahomedan law—Dower. 

To support a claim for dower very satisfac¬ 
tory evidence is absolutely ossential : 7 W. R. 
495, Foil. [P 143 C 1] 

❖ (b) Limitation Act, S. 7—Wife of a 
mahomedan predeceasing her husband—Suit 
by sons for share of her dower debt—S. 7 
does not apply. 

The right to recover dower of Mahomedan 
lady descends to her heirs. The position of the 
sons qua their right to the dower debt is 
not that of joint tenants but is that of 
tonants-in-common. Where the right to re¬ 
cover the dower debt was inherited in part 
'by the debtor himself, viz., the husband, S. 7 
will not apply to a suit by the minor sons on 
Attaining majority. 7 All. 313 ( F.B .), Hist. 

[P 143 G 2 P 144 G 1 ] 

M. L. Agarwala —for Appellants. 

K. N Katju —for Respondents. 

Judgment. —This is plaintiffs’ appeal 
arising out of a suit for recovery of 
Rs. 8,250 as the plaintiffs’ share in a 
dower debt. 

One Hakim Sadruddin Ahmad died on 
20th October 1924 leaving three sons by 
his first wife Mt. Umm-i-salama, a 
widow Mt. Maimuna, who is defendant 1 
and her three sons and two daughters 
who are defendants 5 and 6. The plain¬ 
tiffs alleged that the contracted dower 
between Hakim Sadruddin Ahmad and 
Mt. Umm-i-salama was Rs. LI,COO. 
Mt. Umm-i-Silama died in 1907. Her 
heirs under the Mahomedan law were 
her hushand Sadruddin and her three 
sons who are the plaintiffs in the suit. 

The suit was contested on the ground 
that the claim was statute barred and 
that the amount of dower of Mt. Umm-i- 
Salama was not Rs. 11,000 but was only 
Rs 2500. 
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The learned Subordinate Judge held 
that the claim was not barred by limita¬ 
tion but that the plaintiffs had failed to 
prove that the dower of Mt. Umm-i- 
Salarna was Rs. 11,000. Since, however, 
the defendants admitted that her dower 
was Rs, 2500 he gave the plaintiffs a 
decree for their share out of Rs 2500 

against the whole assets of Sadruddin in 
the hands of both the parties. M 

The plaintiffs in their appeal contend 
before us that the Court below ought to 
have held on the evidence that the 
amount of the dower of Mt. Umm-i- 
Salama was Rs. 11,000. 

There is no instrument in writing evi¬ 
dencing the amount of dower which was 
agreed upon between Sadruddin and Mt. 
Umm-i-Salama at the time of their mar¬ 
riage. The case of the plaintiff' rests 
mainly upon oral evidence. Reliance is 
placed upon the judgment of the Sub¬ 
ordinate Judge dated 24th August 1922 
(Ex. 2). It is alleged that a decree was 
passed in favour of Mt. Amatul Bari who 
was a lady belonging to the family of 
Umm-i-Salama for Rs. 11,000 as her 
dower debt This judgment is not enti¬ 
tled to any weight in view of the fact 
that the suit was not contested and the 
finding of the Court below rested upon 
the uncorroborated testimony of a single 
witness. 

The plaintiffs examined five witnesses 
to prove the amount of dower debt. 
These witnesses did not impress the trial 
Court favourably Munshi Fazal Ahmad 
is the brother of Mt. Umm-i-Salama. He 
is no doubt in a position to know the 
dower fixed for his sister, but he cannot 
be considered to be an independent wit¬ 
ness ; and as the learned Subordinate 
Judge remarks, he is obviously interest¬ 
ed in helping the plaintiffs, who are his 
sister’s sons. The learned Subordinate 
Judge noticed some discrepancies between 
the statements of this witness and the 
other witnesses for the plaintiffs Hav¬ 
ing regard to the lapse of time, we are not 
prepared to attach very great importance 
to these discrepancies. We, however, 
consider that the learned Subordinate 
Judge was justified in not attaching im¬ 
portance to the statements of either 
Fazal Ahmad or the other witnesses who 
are not men of such character and social 
status as would inspire confidence. 
Ghasi, Zahur Hasan and Sheikh Ahmad 
are strangers to the family. They could 
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not be expected to have been invited to 
join a marriage which was arrang¬ 
ed at a very short notice and in very 
£reat hurry. The learned advocate for 
the appellants tried to make out from the 
orial evidence produced on their behalf 
that Rs. 11,000 was the customary dower 
of the girls belonging to the family of 
Muhammad Umar. He argued that hav¬ 
ing regard to the position in life of 
Sadruddin Ahmad and to the fact that the 
lady belonged to a respectable family 
it would not be unlikely for a girl of the 
family of Muhammad Umar, her father, to 
have Rs. 11,000 for her dower. Not 
uncommonly, the amount of dower is 
fixed irrespective of the status in life of 
the husband and without any regard to 

the extent of his worldly possessions. It 
is not unfrequently the case, that au 
amount of dower, entirely dispropor¬ 
tionate to the means of the husband, is 
agreed upon not as the result of calcula¬ 
tion but of impulse and excitement uf the 
moment and as a mark of courtesy to the 
bride. An instrument in writing evi¬ 
dencing the amount of dower such as a 
kabinama is extremely rare in the pro¬ 
vince of Agra. An entry of the amount 
in the Qazi s register is also a rarity ; 
and even where such an entry exists, it is 
not always safe to accept it with implicit 
confidence. When a controversy arises 
as to the amount of dower, the place of 
documents is, in great many cases, sought 
to be supplied by a mass of oral evidence. 
At times, it becomes extremely difficult 
tor a Court of law to disentangle the 
truth from the conflicting statements of 
witnesses, many of whom are not general¬ 
ly free from the taint of parti ility or 
prejulme^ l n the case of Mt. Huseena 
v. mt. Hasmatoonissa Bibi (1) their 
uordships observe that to support a 
claim for dower, very satisfactory evi¬ 
dence was absolutely essenr.ial. In the 
present case, the evidence adduced by the 
plaintiffs is of a very weak and uncertain 
character. Agreeing therefore with the 

f > 7; W ° hold tiut the Plaintiffs 
< ai e to establish that the amount 

R S Soo”' Mt - -™ 

an! V for ( hlnk i hafc th ' S appeal is without 
any force and we dismiss it with costs. 

rhe respondents have filed a cross- 
and 1 contend that the plaintiffs’ 
TiT J 7^7^ y -75it^u and that the 

u; 7 W. R. 495, 
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plaintiffs are not protected by S. 7 ( 
Lim. Act. 1 

Upon the death of Mt. Umm-i-Salama, 
the right to recover her dower descended 
to her heirs. These were the three plain¬ 
tiffs and Sadruddin her husband. From 
the very nature of the case, Sadruddin 
could not be treated as one of several 
persons jointly entitled to institute a 
suit for recovery of the dower deot. The 
Judge of the Court below h is overruled 
the plea of limitation and relied upon the 
decision of this Court in Kandkiya Lai 
v. Chandra (3) in which it has been held 
that wnen upon the death of the obligee 
of a money bond, the right to recover the 
money has devolved upon his heirs in 
specific and defined shares, eicft of such 
heirs is not competent to sue' separately 
for recovery of his share of the money 
due on the bond. The position of the 
sons of Mt. Umm-i-Salama qua their 
right to the dower debt is not that of 
joint tenants but is that of tenants-in- 
common. They were entitled to recover 
their share of the debt out of the estate 
of Sadruddin. The question is whether 
the plaintiffs, under these circumstances, 
are entitled to the benefit of S. 7, Lim! 
Act, which runs as follows : 

Where oae of several persons jointly enti¬ 
tled to institute a suit.is uuler any 

such disability, and a discharge can be given 
without the cjucurronc) of such persons, lime 
will run against them all : but, where no such 

discharge can be given, time will not run as 

against any one of them until one of them 
becomes capiblo of giving such discharge 
without the concurrence of the oth ;rs or until 
the disab.lity his ceased. ” 

The Court helow his found and its 
findings in this respect have not been 
disputed before us that of the three 
plaintiffs, plaintiff 1, Moham nid Z ihur 
Ahsan was born on 18th May 1904, 
that plaintiff 2 was a born imoe- 
cile and his imbecility continues right up 
to the present time and that plaintiff 3, 
Mohammid Muziffar Uddin attained his 
majority many years before the present 
suit and that he i9 about 30 years old at 
the present time. The learnel Judge of 
the Court below held that all the three 
plaintiffs had a joint right to maintain a 
suit for recovery of the dower debt and 
that it was not open to any one of the 
plaintiffs to give a discharge without the 
concurrence of the rest. There could be 
no q uestion of concurrence on the part of 

(2) A11 * 31 3=(1885) A. W.nTSJ 
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Muzaffar IJddin, plaintiff 2 who is a 
lunatic. The Court below held that so 
long as plaintiff 1 had not attained his 
majority it was not possible for plaintiff 
3 to give a valid discharge of the dower 
debt on behalf of himself and the other 
plaintiffs. He therefore held that as the 
suit had been instituted within three 
years of the attainment of the majority 
of the plaintiff 1, the claim was within 
time. In I. L. R. 7 All. 313 (2), the suit 
was for enforcement of a money claim 
due on a bond which was executed in 
favour of one Shambhu Singh. Upon 
his death a four and a half anna share 
in the bond devolved by right of inheri¬ 
tance upon his two nephews, Gudri 
Singh and Bishnath Singh who sold the 
said share to the plaintiff in that case. 
The question for determination in the 
case, was as to whether Gudri Singh 
and Bishnath Singh were entitled to 
maintain an action for their share in the 
bond. This bond created a single and 
indivisible liability. This liability was 
not disrupted by reason of the death of 
the original creditor. In the present 
case the circumstances are toto caelo 
. different because ex hypothesi upon the 
death of the original creditor the right 
to recover the dower debt was inherited 
in part by the debtor himself. 
r.K. Appeal dismissed. 
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Sen and Niamatullah, JJ. 

Jayannath Sahu Applicant. 

v. 

Clnedi Sahu— Opposite Party. 

Civil Pevn. No. 181 of 1928, Decided 
on 7th December 1928, from ‘order of 
Sub-Judge, Basti, D/- 29th May 1928. 

* (a) Civil P. C., Sch. 2, R. 5 — Matter 

referred to named arbitrator—That arbitra¬ 
tor refusing to act — Defendant supplying 
list of persons for choosing arbitrator 
Plaintiff unwilling to proceed with arbitra- 
tion—Court appointing one from defendant s 
list as arbitrator and ordering parties to pay 
costs equally—Order appointing arbitrator 
as also to pay costs was illegal. 

An arbitrator is a Judge chosen by the par¬ 
ties themselves and a Court should not thrust 
an arbitrator on an unwilling party except 
under circumstances laid down in R. 5. 

[P 145 Cl] 

During the pendency of a suit the parties 
agreed to refer their dispute toxthe arbitration 
Ot B. An order of reference was accordingly 
made. B, however, refused to act as arbifera- 
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tor. The defendant then submitted a list of 
persons, any on9 of whom he desired to be ap¬ 
pointed as an arbitrator in place of B. Plain¬ 
tiff was not willing to have the case decided, 
by an arbitrator. He, therefore, prayed that- 
the arbitration b9 superseded and the case- 
tried before the Court. The Court thereupon 
appointed G to act as arbitrator in place of &• 
on payment of Rs. 100 by the parties half anct 
half. 

Held ; that it was irregular to make fche- 
summary appointment of an arbitrator. Plain¬ 
tiff could not be legally ordered to pay the- 
costs. [P 145 C 1} 

(b) Civil P. C., S. 115 — Arbitrator ap¬ 
pointed but refusing—Dispute as to whether 
arbitration should be superseded or con¬ 
tinued—Court ordering to continue and ap¬ 
pointing new arbitrator — Order is one de¬ 
ciding a case and is revisable — Civil P. C.* 
Sch. 2, R. 5. 

Where the controversy between the parties is 
whether the arbitration should be superseded 
or should be continued and the sole arbitrator 
refusing to act and the Court settles that contro¬ 
versy by directing that the arbitration should 
continue and appointed another person to act 
as arbitrator, the order is one deciding a case 
within the moaning of S. 115. [P 145 C 2] 

Harnandan Prasad —for Applicant. 

Gadadhar Prasad —for Opposite Party. 

Judgment. — This is an application 
for revision arising out of a suit brought 
by the applicant before the Subordinate 
Judge of Gorakhpur for a declaration of 
his right to certain property impugning 
a sale-deed executed by him' in favour of 
the defendant. On 5th May 1928, par¬ 
ties agreed to refer their dispute to the 
arbitration of Babu Bhagwati Prasad, 
vakil. They moved the Court for an 
order of reference which was accordingly 
made. Babu Bhagwati Prasad, however, 
refused to act as arbitrator and by an ap¬ 
plication, dated 29th May 1928, the de¬ 
fendant nominated no less than nine per¬ 
sons, any one of whom, he desired to bo 
appointed as an arbitrator in place of 
Babu Bhagwati Prasad. The plaintiff 
was not willing to have the case decided 
by an arbitrator. He, therefore, prayed 
that the arbitration be superseded and 
the case tried before the Court. The 
learned Subordinate Judge passed what 
appears to be a most extraordinary order. 
He appointed, Babu Ganesh Prasad, vakil, 
to act as arbitrator in place of Babu 
Bhagwati Prasad on payment of Pa. 100 
by the parties half and half. The plain¬ 
tiff expressed his inability to make any 
payment. The Court recorded an order 
dated 5th June 1928, in these terms : 
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“ The applicant will have to pay the fees 
•otherwise it will be recovered by attachment of 
&is property.” 

Aggrieved by the order of the Subordi¬ 
nate Judge insisting on the arbitration 
and on payment of Es. 50 by the plain¬ 
tiff the latter has applied in revision to 
this Court. 

We are of opinion that the order of the 
Jlearned Subordinate Judge cannot be sus¬ 
tained. That a Court can appoint an 
arbitrator in certain circumstances is laid 
down by Sch. 2, E. 5, but this can only 
be done after certain formalities have 
been gone through by the party desirous 
of continuing the arbitration. E. 5 pro¬ 
vides : 

‘‘Where the parties cannot agree within a 
reasonable time with respect to the appoint¬ 
ment of an arbitrator, or the person appointed 

refuses to accept the office of arbitrator. 

any party may serve the other party or the 
arbitrators, as the case may be, with a written 
notice to appoint an arbitrator or. . . 

“If, within seven clear days after such 
notice has been served or such further time as 
the Court may in each case allow, no arbitra¬ 
tor . . is appointed.the Court may, on 

application by the party who gave the notice 
and after giving the other party an opport¬ 
unity of being heard, appoint an arbitrator. . . 

. or make an order superseding the arbitra- 
ciou and in such case shall proceed with the 

*3U it. 

Hiving regard to these provisions, the 
order of the Court, dated 29th May 1928, 
referring the matter in dispute to the 
arbitration of Bibu Ganesh Prasad passed 
immediately on the application of the de¬ 
fendant, who desired to continue the arbi¬ 
tration, was in our opinion without juris¬ 
diction or at least tainted with material 
irregularity. It should be borne in mind 
that an arbitrator is a Judge chosen by 
the parties themselves and a Court 
should not thrust an arbitrator on an un¬ 
willing party except under circumstances 
|Iaid down in, the rule quoted above. It 
118 .? V10us that the plaintiff was no longer 
wi inf„to proceed with the arbitration 
and in any case seriously objected to 
payment of any fee to the arbitrator. In 
ie oi igmal agreement of reference arrived 
a e ween the parties there was no pro¬ 
vision for any remuneration being paid 
to the arbitrator. We think that it was 

jinegular, to say the least of it, that the 

rnet , ubordinate Judge not only made 
itne summary appointment of an arhitra- 

';" r ; but a,so saddled the plaintiff with 
pc tain costs, which he could not he 

logaHy ordered to pay. If the learned 

subordinate Judge felt that the services 
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of a legal practitioner were necessary f or 
the arbitration of the dispute before him 
and that no legal practitioner was will- 

of an arbitra¬ 
tor without sufficient remuneration, his 

clear duty was to supersede the arbitra 
tion and proceed to try the suit himself 
The learned advocate, who appears on 
behalf of the opposite party, has raised a 
preliminary objection that an application 
for revision is incompetent. He main¬ 
tains that no case” within the meanirm 
of b 115, Civil P. C., having been decided 
by the Court below no revision lies. Wo 
tliinh this contention is not sound. 
On 29th May 1928, the controversy bet¬ 
ween the parties was whether the arbi¬ 
tration should be superseded or should bo 
continued and another arbitrator ap¬ 
pointed in place of Babu Bhagwati Pra¬ 
sad as desired by the defendant. The 
Court settled that controversy by its! 
order of that date, which directed that 
the arbitration should continue and ap¬ 
pointed Babu Ganesh Prasad to act as 
arbitrator. The controversy thus termi¬ 
nated. \\ e thini-c that tne order of the' 
learned Subordinate Judge in that con-, 
nexion was clearly an order deciding a< 
case within the meaning of S. 115, C?vil 

P*.G. We, therefore, overrule the preli- 
minary objection. 

In the view we take of the order dated 
29th May 1928, of the lower Court, this 
revision must succeed. The only ques¬ 
tion is whether we should quash the 
order and direct that the procedure laid 
down by Sch. 2, E. 5, Civil P. C., bo 
followed in making the appointment of a 
new arbitrator. Having regard to the 
circumstances of the case, we do not 
think it desirable to prolong the matter 
any fuithei. Since the defendant himself 
did not follow the procedure laid down 
by law and did not obtain the appoint¬ 
ment of a new arbitrator in a regular 
manner,!he better course is that the arbi¬ 
tration be superseded. 

We, therefore, quash the order of the 

learned Subordinate Judge dated 29th 

May 1928, directing the appointment of 

Balm Ganesh Prasad to act as arbitrator 

in place of Bibu Bhagwati Prasad and 

direct that the arbitration bo superseded 

and the suit tried out by the Court. The 

plaintiff-appellant will have his costs of 

this revision. 

# 

Revision allowed. 
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Bovs, -J. 

Gobardhan Pande and others —Plain¬ 
tiffs—Appellants. 

v. 

Debi Bax Kurmi and anothei —Defen¬ 
dant—Respondents. 

Second Appeal No. 1803 of 1926, Deci¬ 
ded on 6th December 1928, from decree 
of Addl. Sub Judge, Basti, D - 14th Sep¬ 
tember 1926. 

# Landlord and Tenant—Tenant giving or 
giving up nothing as consideration for per¬ 
mission to plant trees—Zamindar is entitled 
to trees. 

Where the planter gives or gives up some' 
thing in return for the permission to plant the 
tree, ordinarily, i. e., in the absence of other 
special considerations, the tree becomes his 
property but where he gives or gives up 
nothing the property in the tree is in the 
zamindar: A. I . R. 1023 A'L 417 ; A. I. R. 1921 
All, 168, Dist.\ 5 I. C, 253 and 25 I. C. 152, Foil. 

[P 147, C 1] 

U. S. Bajpai for G. S. Pathak^iov 
Appellauts. 

R. K. Malaviya for S. N. Gupta —for 
Respondents. 

Judgment. —This is one of those cases 
of village disputes, superficially petty 
but which arise with great frequency aud 
the principles governing them are there¬ 
fore of some importance. I am afraid 
that no principle laid down by this 
Court will ever penetrate to the ordinary 
villager or petty zamindar, and he will 
still proceed to litigation in each case 
according to his lights. The plaintiff ap¬ 
pellant as zamindar sued for a declaration 
of his right to two trees planted on parti 
land with damages for some wood sold 
from the trees The defendants claimed 
to be the owners of the trees and that 
they had been planted by them- It is 
admitted that the trees are growiug o^ 
parti land. Though the defendants did 
not plead that they had planted the trees 
by permission some evidence was appa¬ 
rently led without objection, and the case 
wa 3 decided in the lower Courts on the 
basis that the trees were planted by the 
defendants with the permission of the 
zamindar on parti land, and I have to 
determine in this appeal whether the 
zamindar is entitled to the trees and the 
defendants entitled only to the fruits, or 
whether the defendants are entitled to 
both. The trial Court gave the plaintiff 
a decree, but the lower appellate Court 
has dismissed the suit. The latter was 


of opinion that while formerly the deci¬ 
sions were in favour of the zamindar the 
trend of the more recent decisions was to 
hold the property in the trees to be itv 
the tenaut. It has relied for this pro¬ 
position on the decision of Daniels, J?; in 
Ramnath v. Mata- Sakai (l)- That was* 
a case of trees planted on an abadi site. 
Daniels, J., remarked : 

“ The lower Court relies on the ruling in 
Jaleshwar S-aha v. Rajmangal (2); and I agree- 
with the lower Court that whatever views- 
may formerly have been held the presumption* 
now is that a tenant has a right to cut and' 
sell trees planted by him,” 

Now it is to be noted that the case- 
Jaleshicar Sahu v. Rajmangal (2) which, 
was followed was a case in which a tenant 
had by the permission of the zamindar 
substituted trees, in fact a grove, for the- 
agricultural cultivation. It is clear then, 
that in that case the man who planted 
the grove was giving up somethiug. In 
exchange for his agricultural cultivation 
he was planting trees. In other words,, 
he was not a gratuitous gainer by the- 
permission to plant the trees. How far 
the decision in that case really supported 
a decision in favour of the tenant in a 
case where he had planted trees on an 
abadi site occupied by him, is a question 
into which I need not enter. It is suffi¬ 
cient to note that that case was the 
basis of.the decision of Daniels, J., in(l) 
and it is this decision of Daniels, J., 
that is relied upon by the lower appel¬ 
late Court in upsetting the decree of the- 
trial Court. It appears to me that there- 
is a manifest distinction between the case 
of an occupancy tenant substituting a 
grove for his agricultural cultivation with 
the permission of the zamindar and the 
case of a person planting a tree oa waste 
land with the permission of the zamindar 
without any proof of nazrana or other 
consideration given. If the zamindar is 
not to have a right in the wood then, un¬ 
less it be proved that he got some nazrana 
or other consideration, he would be get¬ 
ting nothing at all for the permission 
which he has given to plant trees. It 
would seem, then, prima facie reasonable 
that he should get something; -and when 
I find that the previous authorities to 
which I shall presently refer have sup 
ported the zamindar’s right in such 
circumstances in the trees I am not pre- 



(1) A. I. R. 1923 All. 417. 

(2) A. I. R. 1921 All. 163 = 43 All. 60a. 
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of the judgment in J ale shiv ar Sahu v- 
Rajmangal (2), which was on a quite 
different set of facts. In the present 
type of case the planter of the trees was 
giving and giving up nothing. The 
principle that the zamindar is entitled 
to the timber was followed in the case of 
Juggdip Narain v. Jokhan (3): where 
permissfon had been given to plant on 
waste land, and that case was followed in 
Ramsarup v. Jagannath (4); also a case 
of planting on waste land, though in the 
latter case it is not very apparent that 
the question of permission was raised or 
considered. Those two cases are directly 
in point and the decision in Jaleshwar 
Sahu v. Rajmangal (2), does not detract 
from them; all these are in accordance 
with a reasonable principle though that 
may not have been specifically stated, 
that where the planter gives or gives up 
something in return for the permission to 
plant the tree ordinarily, i. e,, in the 
absence of other special considerations, 
becomes his property but where he gives 
or gives up nothing the property in the 
itree is in the zamindar. 

In the present case it is not suggested 
that the planter, the defendant, gave or 
gave up anything in return for the per¬ 
mission. For these reasons I set aside 
the decree of the lower appellate Court 
and restore that of the Court of first 
instance. The appellant will have his 
costs throughout. 

S.N./r.K. Decree set aside . 

(3) [1910] 5 I. c7^5g! 

(4) [1914] 25 I. C. 152. 

* 

- 1 / 
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Dalal, J. 

Sattar and .others —Defendant—Appli¬ 
cants. 


iScmr Khan and others —Plaintiff an 
Defendants Opposite Parties. 

Civil Pevn. No. 247 of 1927, Decide 
on 16th May 1928. 

^ Civil P. C., S. 152—Judgment includir 
property of person other than judgmen 
debtor owing to accidental slip—Judgmei 

can be corrected to avoid abuse of proce 
of Court—Civil P. C., S. 151. 

. There was a clear accidental slip in inolu 

mg in th o judgment, property belonging 
somebody other than the judgment-debtor, ar 
to correct the slip, the map had to be revise 


Held : that S. 152 applies both to judgments 
and decrees and the slip in the judgment can 
be corrected and for that reason the map also 
can bo revised in order to avoid the abuse of 
the process of the Court under S. 151 . 

[P 147 C 2, P 148 C 2] 

B. Malilc —for Applicant. 

Zahur Ahmad , A. M. Khwaja and 
Majid Ali—ior Opposite Parties. 

Judgment.— A final judgment for the 
preparation of a final decree was passed 
in this suit on 26th November 1924. 
According to the judgment, and also ac¬ 
cording to the decree, certain defendants, 
who are applicants here, were exempted[ 
and the decree was passed only against 
defendants 1 to 10, 13, 27, 28, 29 and 30. 
The plaintiff was decreed possession 
against these defendants only, and his 
suit against the other defendants was 
dismissed. It is not necessary to dwell 
on the reasons for the dismissal. To find 
out over what property the plaintiff 
should be given .possession, the Court 
ordered the amin on 8th November 1924, 
to prepare a plan of the portion of the 
house over which the plaintiff was to re¬ 
ceive possession. The amin prepared a 
plan containing the property in possession 
of the defendants-applicants who were 
specially exempted from the operation of 
the decree. Parties and pleaders were 
n^slis^mt as usual, and no one discovered 
the mistake. Negligence went so far that 
when the plaintiff Nazir Khan applied 
some years later for the correction of the 
decree when he discovered that wrong 
property was decreed to him, the defen°- 
dants-applicants themselves objected, 
suspecting a pit was dug somehow for 
them to fall into. When Nazir Khan 
executed the decree, and the defendants- 
applicants found that it was over their 
property that Nazir Khan had obtained 
possession, they came rushing to Court 
to get the decree amended. The learned 
Judge of the Court denied jurisdiction 
under Ss. 151 and 152, Civil P. C , saying 
that the matter did not relate to cor¬ 
rection of a decree. It is true so far that 
the judgment will also have to be cor¬ 
rected. S. 152, however, applies both to! 
judgments and decrees. The Court is‘ 
given power to correct the errors arising! 
from any accidental slip or omission. 

In my opinion there was a clear acci¬ 
dental slip in including in the judgment 
somebody else’s property instead of the 
property of the defendants against whom 
the decree was passed. The map will. 


i 
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have to be revised, but there is no reason —Appellate Court cannot interfere 


why that should not be done by the Court 
in-the present proceedings. S< 151 declares, 
what was always law, that a Court can 
make any such order that may be neces¬ 
sary to prevent abuse of the process of 
the Court. A more glaring case of the 
abuse of the process of the Court cannot 
be imagined than the one here, where the 
process of the Court was employed in 
doing something which the Court never 
intended to do. The decree has already 
been executed, and possibly in these pro¬ 
ceedings the defendants-applicants may 
not be able to obtain restoration of pos¬ 
session. At the same time, so long as 
the judgment and decree stand, the de- 
fendants'applicants could not sue for the 
possession of property wrongly obtained 
by the plaintiff from them by process of 
law. I direct that the matter be re¬ 
opened and the map mentioned in the 
Court’s order of 26th November 1924, in 
the order-sheet be corrected. I am told 
that defendants 1 to 10, 13, 27, 28, 29 
and 30 are already parties to these pro¬ 
ceedings. In that case the trial Court 
will be able to proceed to the correction 
of the map so as to bring it in accord 
with the intention of the Court. When 
the map is corrected, that map shall he 
substituted for the map existing on the 
decree at present. 

As it was due to the stupidity of the 
defendants-applicants that this litigation 
arose and the plaintiff had behaved quite 
honestly in trying to get the decree am¬ 
ended, I direct that costs here of the 
plaintiff shall be paid by the defendants- 
applicants. The order of the trial Court 
dated 6th August 1927, is hereby set 
aside and that Court is directed to proceed 
according to the instructions given above. 

S.N./R.K. Order set aside. 
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SULAIMAN AND KENDALL, JJ. 

Gauri jShanlcar —Plaintiff—Appellan t. 

v. 

Keshab Deo and others —Defendants— 
Respondents. 

First Appeal No. 440 of 1924, Decided 
on 9th November 1928, from decision of 
3rd Addl. Sub-Judge, Aligarh, D/- 26th 
August 1924. 

(a) Civil P. C., S. 99—Defect of multifa¬ 
riousness not affecting merits or jurisdiction 


Appellate Court cannot interfere on the 
ground of multifariousness unless the defect 
has affected the merits of the case or the 
jurisdiction of the Court. [P 149 0 2] 

❖ (b) Hindu Law — Joint family aS 
partner—Managing member dying—Partner¬ 
ship is not dissolved — Contract Act. 
S. 253 (10). 

Where a joint family is a partner, the part¬ 
nership is not dissolved on the death of the 
managing member of the family inasmuch as 
a joint family does not die on the death of the 
manager. [p 152 0 1] 

(c) Hindu Law—Joint family. 

A joint family can become a partner in part¬ 
nership business: A. I. R. 1926 All. 337, Foil. 

[P 152 C 1] 

(d) Hindu Law—Partition—Reunion—Ag¬ 
reement to reunite must be proved 1 —Such 
agreement can be inferred from conduct. 

To establish reunion after general partition 
one must prove that there was some agree¬ 
ment to reunite, though that agreement may 
be inferred from subsequent conduct: 40 Cal. 
323, Rel. on . [P 152 C 2] 

(e) Hindu Law—Partition—One member 
separating—No presumption about others 
remaining united—But ^their union can be 

j inferred from conduct. 

Where one member of joint family separates, 
there is no presumption that others remained 
united. But their having remained united 
can be inferred from their subsequent conduct 
without proving any agreement to reunite: 

A. I. Li. 1925 P. C. 49, Rel.'on. [P 152 C 2] 

(f) Hindu Law — Joint family — Whole 
joint family property is liable for ancestral 
family business—But minor member is not 
personally liable nor his self-acquired pro¬ 
perty. 

For debts contracted for the ancestral 
family business, not only tho property of the 
firm but the whole joint family property is 
liable. But a minor member of the family is 
not psrsonlly liable nor is bis self-acquired 
property liable: A. I. R. 1924 All. 379 and 34 
Bom. 72, Rel. on. [P 153 C 1] 

(g) Civil P. C., O. 32, R. 2—Persons sued 
as members of firm—Minor member im¬ 
pleaded as major—Decree passed in suit is 
not bad for that reason. 

Where certain persons were sued as partners 
of a firm, the deeree passed in the suit is not 
bad simply because one minor member of the 
firm was impleaded as major when really he 
was a minor. [P 154 C 1] 

(h) Practice—Ground of attack not raised 
in lower Court cannot be allowed. 

It would be unfair if the High Court allows 
a new ground of attack not raised in the 
Court below. [P 154 C 2] 

Judgment. —First Appeals Nos. 450, 
101, 520 and 544 are all connected and 
we propose to dispose of them by one 
principal judgment. Gauri Shankar filed 
two suits for omnibus declarations that 
a large number of documents like simple 
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mortgages, usufructuary mortgages, sale- 
deeds and releases and decrees obtained 
on the basis of other documents as well 
as certain auction-sales which have taken 
place are not binding on the plaintiff. 
Some of the mortgagees have sued for 
their money. The persons interested in 
the various transactions which amounted 
to about 51 in number were numerous. 
About 65 defendants' were impleaded 
in the Court below in the first instance 
and the number has swelled considerably 
in consequence of the deaths of several of 
them, and their representatives hav¬ 
ing been brought on the record in the 
Court below and in this Court. Briefly 
speaking ttie plaintiff’s case was that 
he was a minor, and during his mi¬ 
nority his uncle Keshab Deo started an 
entirely new shop styled Keshab Deo 
Gauri Shankar in 1915 to which the 
plaintiff on account of his minority could 
not be legally made a partner so as to be 
liable for the obligations; that his uncle 
Keshab Deo lias executed a large number 
of documents and raised money on the 
security of the plaintiff’s share in the 
family property which is by no moans 
liable. The plaintiff’s case rested on the 
assertion that the plaintiff and his uncle 
were not members of a joint Hindu 
family. Although a long list of the vari¬ 
ous. transactions was attached the 

plaint they were not separately and spe¬ 
cifically dealt with, aryl the necessary 
particulars were not supplied. The Court 
called upon the plaintiff to supply fur¬ 
ther particulars, which were given in the 
application dated 9th July 1923, but even 
there the plaintiff did not deal with the 
various deeds separately,* nor point out 
the irregularities in the previous suits on 
which he was going to rely. 

The defence raised by the various de¬ 
fendants had one common feature about 
it, viz. that there was an assertion that 
the plaintiff an d Keshab Deo, defen¬ 
dant were members of a joint Hindu 
faimly and that the firm Keshab Deo 
Cjauri Shankar, on account of which most 
ol the debts were iucurred, was a joint 
family business, the liability of which 
was binding on the plaintiff. There was 
of course a denial that there had been 
any irregularity in obtaining the,various 
decrees, and also a denial that the plaintiff 
had in any way been prejudiced. Seve¬ 
ral defendants also took the plea that the 
suit was bad for multifariousness inas- 
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much as numerous causes of action had 
been wrongly jointed together. 

The learned Subordinate Judge framed 
several issues including the one as to the 
question of multifariousness. Unfortu¬ 
nately he postponed the decision of the 
last mentioned issue till all the evidence 
had been recorded and then summarily 
disposed of it, holding that the suit was 
not defective. 

No doubt the joining together of so 
many causes of action and impleading 
such a large number of defendants was 
very inconvenient and embarrassing. But 
now that the whole evidence has been 
recorded it is too late for us to consider 
the defect of multifariousness, as under 
S. 99, Civil P, C., an appellate Court 
cannot interfere on this ground unless 
the defect has affected the merits of the 
case or the jurisdiction of the Court. As 
regards some of the decrees the Court be¬ 
low has.found that no cause of action has 
arisen within its jurisdiction, but the 
suit with regard to them has been dis¬ 
missed and not decreed. It is, therefore,, 
not possible for us to dismiss the suit in 
appeal on the preliminary ground that it 
is bad for multifariousness. 

In his plaint the plaintiff admitted 
that a firm styled Sham Lai Gokul Chand 
was started about 1860 at Hathras and 
another one was opened at Patna. In 
pira. 4 of the plaint it was admitted that 
both these shops are still going on. 
The plaintiff’s case was that so far as 
this business is concerned it was the 
family business of the plaintiff and Ke¬ 
shab Deo, and there was no suggestion 
that it has been dissolved owing to the 
death of either the plaintiff’s father or 
grandfather. In the Court below, as 
noted by the learned Subordinate Judge 
on p. 116, the plaintiff did not deny his 
liability to pay the debts of this firm 
Sham Lai Gokul Chand, nor challenged 
the transfers made to pay off the debts of 
that firm. His whole case was that a 
firm styled Keshab Deo Gauri Shankar 
was an entirely new firm, started by Ke¬ 
shab Deo at a time when the plaintiff 
was a minor, and though in that firm the 
plaintiff was a partner so as to be liable 
for its debts, the plaintiff could not be 
taxed with the indebtedness of this new 
firm. 

There is no direct evidence to show 
when the firm Sham Lai Gokul Chand 
was established. Some of the defendants 
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however, admitted the plaintiff’s allega¬ 
tion that it was started in 1860- We 
rnay take it that the plaintiff admits that 
it was started at least as early as that 
year. At that time admittedly the 
plaintiff was not born, but his grand¬ 
father Sham Lil was alive aud so was his 
great-grandfather Ganga Ram. Sham 
Gal had three brothers Mukand Lai, 
Gokul Chand and Salig Ram. As to Mu¬ 
kand Lai, it is admitted on behalf of all 
the parties that he went out of the 
family on being adopted by a stranger. 
The oral evidence on behalf of the plaintiff 
is to the effect that there was a complete 
separation between Ganga Ram and his 
four sons, and there was an actual parti¬ 
tion of the existing assets. This is al¬ 
leged to have taken place some time about 
I860, although no definite date is fixed, 
and there is no direct documentary evi¬ 
dence to prove any such partition. On 
the other hand, on behalf of the defen¬ 
dants it was alleged that there was no 
partition or separation at all, and that 
the family has continued to be joint and 
the plaintiff is still joint with his uncle 
Keshab Deo. It may, however, be taken for 
granted that the documentary evidence 
as well as the oral evidence on both sides 
go to show that Salig Ram did not get 
any share out of the profits of the 
business Sham Lai Gokul Chand. 

The plaintiff’s case is that Salig Ram 
-actually separated at the time of the gene¬ 
ral partition of the family property. The 
suggestion on behalf of the defendants 
is that Salig Ram might himself have 
walked out of the family which did 
not involve a disruption of the joint 
status of the remaining members of 
the family. (Here the judgment dis¬ 
cussing evidence found that a new firm 
styled as Keshao Deo Radha Ballabh was 
started, and concluded'that the firm styled 
as Keshab Deo Radha Ballabh was a firm 
in which, to say the least, the main firm 
Shamlal Gokul Chand was a partner and 
for the liabilities of which that firm was 
responsible and proceeded). The plaintiff 
does not dispute that his grandfather 
Shamlal and he himself were interested in 
the main firm and were liable for the 
debts of the main firm. . 

The firm Keshab Deo Radha Ballab 
continued to exist up to the year 1915. 
This firm was closed down on Katik Badi 
15, Sambat 1972. On that date a 
balance of the amount due by this firm to 
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the main firm Shamlal Gokul Chand was 
struck in the account books of the latter 
firm and it was found that Rs. 11,042-4-3 
were due. On the same date and at the 
same place a new firm styled Keshab 
Deo Gauri Shankar was started and 
the liability of Keshab Deo Radha 
Ballabh for Rs. 11,042-4-3 was trans¬ 
ferred to Keshab Deo Gauri Shankar 
in the account books of the main firm. 
The learned counsel for the appellant 
contended that this circumstance showed 
that the firm Keshab Deo Radha Ballabh 
had not been prosperous and there 
was a net loss of over Rs. 11,000 suffered 
by it. In the absence of the account 
books of the firm Keshab Deo Radha 
Ballabh we are not prepared to draw any 
such inference. The entry merely indi¬ 
cates the extent of the outstanding liabi¬ 
lity of Keshab Deo Ridha Ballabh to the 
main firm Sham Lil Gokul Chand. 

In other words it represents the capital 
invested by the main firm in this other 
shop. It does not in any way indicate that 
that firm had no assets, nor does it show 
th&t it in any way represents the net 
loss. Had we the account books of these 
two firms we would then have been in a 
position to know whether that firm had 
any assets. We only know that the lia¬ 
bility of the old firm Keshab Deo Radha 
Ballabh to the main firm was transferred 
to the firm Keshab Deo Gauri Shankar. 
This fact is consistent with the defen¬ 
dants’ theory that the new firm was really 
a continuation of the old firm, the stran¬ 
ger partner going out. 

It was also suggested on behalf of the 
plaintiff that from the very start the new 
firm Keshab Deo Gauri Shankar was 
suffering loss and that the liability to the 
main firm went on increasing'. For this 
reliance is placed on the entries, not in 
the account books of Keshab Deo Gauri 
Shankar, but in the account books of 
Sham Lil Gokul Chand. For the reasons 
above-mentioned such entries cannot be 
conclusive. They cannot in any way 
show the exact position of the firm Keshab 
Deo Gauri Shankar. As a matter of fact 
the entries on pp. 353 to 354 rather indi¬ 
cate that the balance on the credit side of 
Keshah Deo Gauri Shankar increased in 
the course of the first year and not de¬ 
creased. In any case that point is not 
very material for the purposes of this 
appeal. 
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It is important to note that in 1915 
-when the firm Keshab Deo Gauri Shankar 
was started Sham Lai, the plaintiff’s 
grandfather, was alive. The evidence led 
on behalf of the plaintiff is to the effect 
i-hat Sham Lai had become very old and 
was incapable of looking after his business, 
-and there is a suggestion that this shop 
was started without the consent of Sham 
Lai. On the other hand the defendants 
have led positive oral evidence that at 
the inauguration ceremony of Keshab Deo 
Gauri Shanker, Sham Lai was himself 
present and blessed the ceremony and 
•that this shop was started with his advice 
and consent. The learned Subordinate 
Judge, after having heard the witnesses 
ior both the parties, has come to the con¬ 
clusion that it is not established that this 
firm was started without the knowledge 
and consent of Sham Lai. On the other 
.hand he believes that Sham Lai was res¬ 
ponsible for this new firm. We see no 
reason to take a contrary view of the oral 
■evidence on this point. We have no rea¬ 
son to suppose that while Sham Lai was 
alive, a firm styled Keshab Deo Gauri 
‘Shankar was started in which Gauri 
Shankar was made a partner without the 
knowledge and consent of his natural 
guardian and grandfather Sham Lai. 

The position then is that in 1915 there 
~was liability on the main firm Sham Lai 
■Gokul Chand on account of the outstand¬ 
ing debts of the firm Keshab Deo Radha 
Ballabh. For those debts the main firm, 
of which Sham Lai and Keshab Deo were 
■partners, was liable. The main firm 
■ could not get rid of this liability by 
merely dissolving the other shop. Ram 
Gopal witness has stated that the stranger 
partner Radha Ballabh -became indebted 
to the extent of Rs. 30,000 or 40,000 and 
became blind, so as to be incapable of 
looking after the business ; and as he had 
no funds, both Sham Lai and Keshab Deo 
consulted together and decided that the 
best thing was that Radha Ballabh should 
be removed and the firm should thereafter 
be styled Keshab Deo Gauri Shankar. So 
far as the circumstances under which 
Radha Ballabh ceased to be a partner are 
concerned, our attention has not been 
drawn to any other oral evidence on the 
point except that of Ram Gopal. If Radha 
Ballabh had become heavily indebted and 
was useless as a partner, it was no won¬ 
der that the plaintiff firm decided that 
the business should be run without him. 


Inasmuch as the family business was 
liable for the debts of that firm there 
could be no objection to the transference 
of the liability to the firm styled Keshab 
Deo Gauri Shankar. 


The firm Keshab Deo Gauri Shankar 
commenced its business on the very day 
on which the firm Keshab Deo Radha 
Ballabh was closed, and it carried on its 
business on the same premises (Ram 
Sarup p. 83, line 47). It carried on its 
business at that place for several years, 
and when the business became slack it 
was transferred to a room in the shop of 
Sham Lai Gokul Chand (Sham Sundar 
p. 70 line 13). We also find from the evi¬ 
dence of Ram Sarup p. 83 that the nature 
of the business carried on by Keshab Deo 
Gauri Shankar was similar to that carried 


on by Keshab Deo Radha Ballabh as well 
as the main firm Sham Lai Gokul Chand. 
We have already noted that even the 
plaintiffs’ witnesses admit that this firm 
was started out of the funds of the main 
firm. We have therefore no hesitation 
in coming to the conclusion that the in¬ 
terest of Sham Lai’s family in the firm 
Keshab Deo Gauri Shankar was similar 
to tlie interest of the family in Keshab 
Deo Radha Ballabh. Thus in 1915 to 
1910 while Sham Lai was alive he was 
liable for the debts of the firm Keshab 
Deo Gauri Shankar, inasmuch as the 
family business was interested in it in the 
same way as before. It is impossible to 
hold that the firm Keshab Deo Gauri 
Shankar was a new business, started in¬ 
dependently of the family by Keshab Deo, 


to which Gauri Shankar a minor had been 
for the first time admitted as a partner. 
On the other hand we accept the view of 
the Court below that the firm Keshab 
Deo Gauri Shankar was the firm in which 


the plaintiff’s family was interested. The 
learned Subordinate Judge has recorded 
his finding on p. 118 on this point in the 
following words : 

“ The plaintiff’s own evidence therefore goes 
to prove that the firm Keshab Deo Gauri 
Shankar is an ancestral firm in which origin¬ 
ally his father was a partner and had started 
the business under the name of Keshab Deo 
Radha Ballabh which itself was a branch of 
the ancestral firm Sham Lai Gokul Chand and 
that the plaintiff is a partner in the firm 
Keshab Deo Gauri Shankar. ” 


It has been strongly contended on be¬ 
half of the plaintiff that, although Sham 
Lai was interested in the business Sham 
Lai Gokul Chand, he was interested in 
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his individual capacity as a mere partner, 
and his family consisting of his son and 
giandson was not at all interested. It is 
impossible to accept this position. There 
are many circumstances indicating that it 
was Sham Lai’s family that was interes¬ 
ted in the firm and not Sham Lai in his 
indnidual capacity. We may for in- 
stance mention the fact that several shops 
and branches were opened in the name of 
the descendants of Sham Lai, viz., Kishen 
Lai and Gauri Shankar. We may also 
point out that the expenses of Kishen Lai 
and Gauri Shankar were incurred out of 
the funds of the main family firm. Iu- 
deed separate khatas exist in their names. 
The plaintiff in para. 4 of the plaint did 
not suggest that this business was the 
exclusive business of Sham Lai which he 
inherited for the first time on his death 
in 1916. Had that been so ’^he partner¬ 
ship would have been dissolved on the 
death of Sham Lai, but the plaintiff 
admits that the shops at Hathras and 

f at ! la are stl11 going on, and he is liable 
for its outstanding debts. It is there¬ 
fore impossible to accept the position 
that the present plaintiff became in¬ 
terested in the main firm for the first 
time on the death of his grandfather, 
and that although so far as the main 
firm is concerned he admits his liabi¬ 
lity, the partnership in Keshab Deo 
Kadha Ballabh, even if Sham Lai was 
interested in it, must be deemed to have 
been dissolved in 1916 when he died, and 
that the plaintiff being a minor could 
only be admitted to the benefits of it and 
not its liabilities. The view of the 
learned Subordinate Judge is that even 

the firm Keshab Deo Gauri Shankar is a 

c, 6re offshoot of the family business 
k- ham Lai Gokul Chand with no stranger 
partner in it at all, and it is therefore 
on the same footing as the joint family 
ancestral business Sham Lai Gokul 
Chand. We accept that funding. 

It follows that as a joint family does 
not die on the death of its managing 
member there could be no dissolution of 
the partnership, even if it was a mere 
partnership, when Sham Lai died. That 
a joint family can be a partner is well 
established in this Court, Mena Ram v. 
Ram Gopal (l). 

? rc * er to determine the extent of the 
liability of the plaintiff to the debts of 
this^firmjt is als o nece ssary to consider 

(1) A. 1. R. 1926 All. 337=48 All. 395. 
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whether the interest of Sham Lai in fchfr 
rnain firm was that of a member of a 
joint Hindu family with Gokul Chand 
and Keshab Deo or was that of a mere 
partner.^ As already pointed out the 
plaintiff s case is that there was a comr 
plete separation and after that Sham Lai 
Gokul Chand carried on this business 
jointly as mere partners and not as mem, 
hers of a joint Hindu family. On the- 
other hand the defendants’ case is that 
they continued to be members of a joint. 
Hindu family. 

There is of course the initial presump¬ 
tion against the plaintiff that the two- 
brothers Sham Lai and Gokul Chand* 
were members of a joint Hindu family. 
The fact that Makund Lai went out of 
the family owing to his adoption did not 
have the effect of any disruption. The- 
ciicumstance that Salig Ram separated* 
would undoubtedly have considerable¬ 
boaring on the question, but his going- 
out of the family might be the result of a 
complete partition between all the mem¬ 
bers or his individual separation. The 
oral evidence on both sides is not in¬ 
dependent and reliable so that implicit 
faith could be placed on it. The learned' 
Subordinate Judge has not based his con¬ 
clusion on the oral evidence. He is of* 
opinion that the evidence produced by 
the plaintiff as the actual partition* 
having taken place is not convincing. 
He heard the witnesses and has disbe¬ 
lieved them, and we are not prepared to 
say that he was wrong in not being satis¬ 
fied with the plaintiff s case of an actual 
partition among all the members of the 
family. The position then is that the 
evidence is nil on either side. We have 
the fact that Salig Ram did separate. If - 
there had been a general partition, then 
the burden would lie on the defendants! 
to establish that there was a subsequent 
reunion. The defendants might then 
have to show that there was some agree¬ 
ment between Sham Lai and Gokul Chand, 
to reunite, though that agreement may be 
inferred from their subsequent conduct,: 
Blnma Rout v. Dasarathi Das (2). On 
the other hand, if Salig Ram alone sepa¬ 
rated then there would be no presumption 
that the remaining members remained; 
united, but the fact of their having con¬ 
tinued to remain united might, without 
proving any special agreement, have been 

(2) [1913] 40 Cal. 323=16 I. C. 903=17 C.l> 

J. 183. 
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inferred from the subsequent course of 
conduct. We may quote in this connexion 
the observations of their Lordships in 
the case of Palani Ammal v. Muthuven- 
katachala Moniagar (3). 

“Ifc is also beyond doubt that a member of 
such a joint family can separate himself from 
the other members.and that the remain¬ 

ing coparceners, without any special agree¬ 
ment amongst themselves, may continue to 
h© coparceners and.to join as members of a 
joint family what remained after such a 
partition of the family property. That the re¬ 
maining members continued to be joint may, 
if disputed, be inferred from the way in which 
their family business was carried on after 

their previous coparcener had separated from 
them.” 


Thus, even if we assume that Salig 
Ram separated, the defendants can show 
from the subsequent conduct of Sham 
Lai and Gokul Chand that they con¬ 
tinued to remain united. (Here the judg¬ 
ment discussed evidence and proceeded.) 
Having considered the entire oral and 
documentary evidence we have come to 
the conclusion, that the finding of the 
learned Subordinate Judge that the plain¬ 
tiff has failed to prove that his family 
was separate from that of Keshab Deo’s 
must be accepted, and that it must be 
Held that the plaintiff and Keshab Deo 
formed members of a joint Hindu family 
which had been carrying on the business 
styled as Sham Lai Gokul Chand, and 
which later on had an offshoot called 
Keshab Deo Gauri Shankar. 


. I , n fch is view of the matter the plain- 
tilt s liability for the debts of both these 
firms is on the same footing as the liabi¬ 
lity of a minor member of a joint Hindu 
family for the obligations of an ancestral 
.family business. For debts contracted 
for the purpose of sucli business, not 
; only the property of the firm but the 
joint family property of the firm would 
)e liable: Mahabir Prasad Misir v. Amla 

rasad Rai (4) and Raghunathji Tara - 
chand v. The Bank of Bombay (5). Gauri 
onankar, minor, however, cannot be liable 
personally for these debts, nor can any 
■self-acquired property of his be liable. 

Had the plaintiff brought separate 
sui s against each set of defendants in 
respect of the various alienations, the 
ques ions of fact which arose in each case 


(3) 1925 P. C. 49=48 Mad. 

m r 2 n A * 83 (P.G.). 

5 fiomiVp 24 Al1 * 370=4G A1L 3G4 ‘ 
W) U9 10 J 34 Bom. 72=2 1 . C. 173=1 
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would have been considered separately 
and threshed out in detail. The plaintiff., 
however, has chosen to bring one multi¬ 
farious suit, and the allegations in the 
plaint, even after they were supplemented 
by his application dated 9th July 1923, 
were by no means specific or exhaustive.. 
He has alleged generally that the aliena¬ 
tions made by his uncle Keshab Deo wer& 
not for legal necessity or on account of 
any business in which the plaintiff was 
interested, and he has further alleged 
vaguely and generally that he had not 
been properly represented. One would 
have expected the plaintiff to allege speci¬ 
fic irregularities in respect of each decree- 
which he wanted to challenge. A mere- 
general and sweeping allegation that he 
was not properly represented was by no 
means sufficient. In order that the de¬ 
fendants should meet the plaintiff’s case 
it was necessary to allege what particular 
irregularities were committed which viti¬ 
ated those decrees. In the absence of 
such irregularities the judgments operate 
as res judicata and the plaintiff cannot be 
allowed to go behind them, The learned 
Subordinate Judge in his findings on 
issues 10 and 11 has remarked that the 
only ground on which the plaintiff alleged 
that he was not liable for the decretal 
amounts was that he was not a member 
of the firm Kashab Deo Gauri Shankar, 
and has noted that l< the decrees were not 
questioned on any other ground.” If that 
he the true position then the plaintiff’s 
case in respect of these decrees breaks 
down a finding that he was liable for the 
debts of the firm Keshab Deo Gauri 
Shankar. 

We are further of opinion that it is im¬ 
possible in the absence of sufficient mate¬ 
rials to come to the conclusion that the 
plaintiff had not been properly repre¬ 
sented in any of the previous suits. In 
order to show why the Court appointed 
a particular party in one case, one must 
see the application which was filed by. 
the then plaintiff, the affidavit which 
supported it and the reasons which in¬ 
fluenced the Judge in appointing a parti¬ 
cular guardian to represent the present 
plaintiff. The plaintiff has not taken the 
trouble to produce copies of applications, 
affidavits or orders of the Court, and in 
the absence of such documents we are un¬ 
able to hold that the appointment of his- 
guardians in various cases was irregular- 
and unauthorized by law. 
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We may, however, refer to two parti¬ 
cular decrees on which special stress is 
laid on behalf of the plaintiff. In one 
case it is said that he was impleaded as a 
major, whereas he was a minor and a 
proper guardian ought to have been ap¬ 
pointed. This decree is printed on 
p. 283.. The learned Subordinate Judge 
lias pointed out that this objection was 
neither taken in the plaint nor in the 
supplementary application, and that the 
plaintiff did not allege this as a ground 
•of his attack. Apart from that the 
decree on p. 283 shows that the defen¬ 
dants were being sued as partners of a 
firm carrying on business in the name of 
Keshab Deo Gauri Shankar. Keshab Deo 
was the elder member of the firm who 
was managing the business, and the firm 
itself could be sued in its own name under 
0. 30 of the Code. We therefore think 
that this circumstance does not vitiate 
this decree. 

fn another case it was alleged on 
behalf of the plaintiff that his mother, 
whose real name is Mt. Jai Dei, was 
wrongly described as Mt. Barfi Dei, 
-and that no summons was actually served 
•on her. The only witness on behalf 
of the plaintiff, besides his mother, 
who has deposed that the plaintiff’s 
mother’s name is Mt- Jai Dei and not 
Mt. Barfi Dei, is Balu Mai, but he is 
mot definite as to whether she is called by 
:Some other name or not. On the other 
hand there are witnesses on behalf of the 
-defendants who say that her name is Mt. 
Barfi Dei also. The learned Subordinate 
•Judge considered that the oral evidence 
adduced by the defendants was more re¬ 
liable and the plaintiff had failed to prove 
'that Mt. Barfi Dei was not the name of 
his mother. As the question is one of 
fact we accept the finding of the Court 
below on the point, and, therefore, hold 
that no irregularity on this account has 
■been made out. This disposes of all the 
* decrees which are impugned in this appeal. 

Four auction sales also have been chal¬ 
lenged, but the learned counsel for the 
[plaintiff has not pressed the plaintiff’s 
•case as regards them. Indeed, as the 
sales have taken place in execution of 
•decrees against the firm Sham Lai Gokul 
>Chand, for which the plaintiff admits 
.liability, the sales must stand and cannot 
be disputed in this case. 

Now remain 19 simple mortgage-deeds. 
IThe plaintiff attacked these transactions 
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on the ground that he was not a partner 
of the firm Keshab Deo Gauri Shankar 
and was not liable for the debts of that 
firm. Neither in the plaint, nor in the 
supplementary application was there any 
express mention that these debts had not 
been contracted for the purposes of this 
firm or that they were bad for want of 
legal necessity. The main ground of 
attack was that they were not binding on 
the plaintiff because he was not a partner 
of that firm, nor was joint with Keshab 
Deo- The effect of our findings is that 
this ground of attack fails entirely. We 
may mention that no specific issue was 
framed by the Court below as to the exis¬ 
tence or absence of any legal necessity for 
any of these transactions, or as to whe¬ 
ther they were incurred for the purposes 
of the firm Keshab Deo Gauri Shankar. 
The learned Subordinate Judge also has 
not dealt with these transactions indivi¬ 
dually, but has lumped them together 
and dismissed the plaintiff’s suit on the 
common ground that he was a member of 
a joint family and was bound by the debts 
of the firm of that family. 

The learned advocate for the plaintiff 
has urged before us that these transfers 
by Keshab Deo cannot stand unless it is 
established either that they were sup¬ 
ported by legal necessity or that the 
money had been required for the purposes 
of the firm or that at any rate representa¬ 
tion to that effect had been made and 
acted upon. This line of attack was not 
adopted in the Court below, and it seems 
to us that it would be unfair to the defen¬ 
dants if we were to accept this new ground 
and decree the plaintiff’s suit against 
those defendants, who have omitted to 
lead evidence to show that the money 
advanced by them had been required for 
the purposes of the business. On the 
other hand, there are some documents 
which show on the face of them that the 
money advanced was probably not ad¬ 
vanced for the purposes of the firm but 
was advanced to Keshab Deo himself. If 
we simply dismiss the plaintiff’s suit in 
respect of this class of transactions we 
would be doing so although there is no¬ 
thing to show that they were or that they 
were not required for the business. Having 
considered this point carefully we have 
come to the conclusion that it would he 
inequitable and unjust to allow the plain¬ 
tiff to raise this point in this appeal 
against those defendants who were absent 
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in the Court below and the recitals in 
whose documents show that at least a 
representation had been made that the 
money was required for the purposes of 
the business. As regards those defen¬ 
dants whose deeds contain no such reci¬ 
tals and who were absent in the Court 
below, we think that the best course 
would be to leave this point open, so that 
the plaintiff, if he is so advised, may 
raise the question over again and call 
upon them to justify the transfers in their 
favour. But as against those defendants 
who were either present in the Court 
below and contested the claim and have 
•succeeded, or those who were absent but 
the recitals in whose documents do con¬ 
tain some evidence of a representation 
having been made, it would not he fair 
that the decrees which they have been 
iible to secure should be modified and the 

• question allowed to be reopened in future. 
We are therefore of opinion that we should 
not allow the plaintiff to raise the ques¬ 
tion of absence of legal necessity or the 
objection that the money taken by Keshab 
Deo had not been required for the pur. 
poses of the business. Those cases where 
the defendants were represented in the 
Court below or are represented here, as 
well as where the mortgagee plaintiff's 
are suing are cases where the recitals in 

• the deed impugned show that the money 
was acquired for the purposes of the busi¬ 
ness. The plaintiff’s suit fails against 
them. In particular we may mention that 
the deeds in favour of defendants in first 
appeal No. 440 of 1925 who were absent 
in the Court below do contain recitals of 
the nature indicated above, and the suit 
must be deemed to have been finally 
decided with regard to the validity of the 
transfers in their favour. We might also 
mention that with regard to the mortgage- 
deed dated 8th November 1917 (p. 177) 
the mortgaged property has already been 
attached in execution of a money-decree 

• against the parent firm Sham Lai Gokul 
Chand, and has been sold at auction and 

, purchased by a stranger. As the plaintiff 
does not deny his liability for the debt 
of that firm, the auction sale stands and, 
therefore, he has no longer any right to 
challenge the validity of the mortgage 
deed. Subject to the observations made 
^above all the. appeals must fail and are 
dismissed with costs. 

S.N./R.K. Appeals dismissed. 
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Niamatullah, J. 

Mohammad Ishaq —Defendant—Appel¬ 
lant. 

v. 

Jafri Begam —Plaintiff—Respondent. 

Second Appeal No. 1207 of 1926, Deci¬ 
ded on 10th December 1928, from decree 
of Dist. Judge, Aligarh, D,'- 30th March 
1926. 

(a) Agra Tenancy Act (2 of 1901), S. 201 
(3) — Entries in revenue register are con¬ 
clusive in suit for profits—Judgment prior 
to years of profits does not operate as res 
judicata and should be ignored. 

Entries in the revenue register must be 
given effect to in a suit for profits, in so far as 
they record the plaintiff’s proprietary rights, 
however clear and incontrovertible the proof 
to the contrary may be. A judgment or decree 
previously obtained, declaring rights which 
are inconsistent with the entries for subse¬ 
quent years cannot operate as res judicata : 
33 d//. 793 (F.B.) Re!, on. ; A. J. R. 1921 All. 
and 124 A. I. R. 1922 All. 300, Cons. [P 150 0 1] 

(b) Cosharer — Lambardar is entitled to 
reasonable remuneration for collecting reve¬ 
nue if actual charges are unascertainable. 

Limbardari dues have no reference to costs 
incurred by a lambardar in course of village 
management. He is entitled to recover those 
costs as his out of pocket expenses in making 
collections. In cases where the exact amount 
which he spends in that connexion may not be 
easily ascertainable, he is entitled to a reason- 
able remuneration ; a reasonable percentage 
ought to be allowed as costs of collection : .1. 
I. R. 1923 All. 335 and 1 O. L. J. 156, Rel. on. 

[P 157 C 1, 2] 

M. A. Aziz —for Appellant... 

Uma Shankar Bajpai and Majid Ali 
—for Respondent. 

J u dgmen t.—Plaintiff-respondent 
brought the two suits out of which these 
consolidated appeals Nos. 1207 and 1208 
of 1926 have arisen for recovery of profits 
from the defendant-appellant for the years 
1329-1332 F. She claimed to be a recorded 
cosharer of khatas 1 to 4, mahals Umri 
and Ghair Khwastgaran in village Pikh- 
launi, district Aligarh. The defendant- 
appellant who is the lambardar admit¬ 
tedly collected the rent of these mahals 
during the years in suit. 

The defendant contested the claim on 
the ground that the plaintiff has no pro¬ 
prietary right left in the aforesaid mahals 
as by a civil Court decree passed in a suit 
for partition between her and other co¬ 
sharers including the defendant a share 
in village Basti Kazi (not in dispute) was 
allotted to her in lieu of her share in the 
mahals in dispute and other properties. 



That suit related to revenue paying pro- 
perties and other immovable properties. 

The Courts below have decreed the 
suits awarding Rs. 131-11-0 as the plain- 
tm s share of profits. Except as regards 
village expenses to be hereafter noticed, 
no question has been raised before me 
concerning the amount of profits decreed. 

The principal contention in second ap¬ 
peal is that the plaintiff’s rights having 
been determined by a decree of a compe¬ 
tent Court the entries in the revenue re¬ 
cords should not be allowed to prevail so 
as to override the terms of that decree. I 
ma> mention at the outset that the par¬ 
ties are not agreed as regards the effect of 
the decree and as to whether it can prove 
to demonstration that the existing entries 
in the revenue record are erroneous. Un¬ 
less the Court is precluded from going 
behind such entries it should examine and 
construe the decree to ascertain if the 
plaintiff lost her right to recover the 

piofits claimed by her, as contended by 
the defendant. 

I think the Courts below have rightly 
held that the entries in the revenue regis- 
teis for the years in suit are decisive of 
the plaintiff s claim for profits. There 
was at one time a great divergence of judi¬ 
cial opinion in this Court as to whether 
the presumption enjoined by S. 201 (3), 
Agra Tenancy Act 2 of 1901, is conclusive 
and absolute, so as to exclude all evidence 
to the contrary, or, is only rebuttable, in 
which case the correctness of entries can 
be the subject of investigation in a suit 
for profits. The Full Bench case Durga 
Prasad v. Hazari Singh (l), heard by all 
the Judges of the Court, as then consti¬ 
tuted, has finally set the controversy at 
rest and it must be held, as ruled in that 
lease, that entries in the revenue register 
!must be given effect to in a suit for pro¬ 
fits, in so far as they record the plaintiff’s 
I proprietary rights, however clear and in¬ 
controvertible the proof to the contrary 
,may be. Unless it operates as res judicata 
1 judgment or decree, previously obtained, 
leclaring rights which are inconsistant 
• with the entries, is no more than a piece 
)f evidence rebutting the entries subse - 
quently called in question and as such 
should be ignored like any other evidence 
offered to prove the incorrectness of those 
entries. The decree relied on by the 
defendant bears the date 25th October 

(1> [1911] 33 All. 799=11 I. C. 110=8 A. L- 
J. 1025 (F.B.). 
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1920 (1327F) and was passed in a suifc- 
instituted on 10th July 1920. The profits 
claimed are for 1329-1332 F (1922-1925) 
for which years the entries record the 
plaintiff as a cosharer. The decree can¬ 
not operate as res judicata inasmuch as 
the question directly and substantially in 
issue now is whether the plaintiff-appel¬ 
lant had certain proprietary rights in the- 
years 1329-1332 F., which was not, and 

could not, be in issue in the suit in which 
the decree was passed two years previ¬ 
ously by a civil Court which is not 
competent to try the present suit. It is- 
conceivablo, (I do not suggest that such is 
the case) that some events happened in 
the interval which altered the rights 
determined by the decree and which 
justify the entries. If, therefore, the de¬ 
cree be allowed to contradict the entries, 
evidence relating to what happened since 
cannot be excluded. Such a course will 
make the rule contained in S. 201 (3) as- 
interpreted in the Full Bench ruling, 
above referred*-to, quite nugatory and if 
once the inquiry is opened the mischief 
sought to be avoided by the rule will be 
let in. The learned counsel for the appel¬ 
lant has referred me to a number of cases 
bearing on the point. Ido not consider 
it necessary to discuss those decided 
before the Full Bench case already men¬ 
tioned. In Mubarak Fatima v. Muham¬ 
mad Quli Khan (2) the entries existing at 
the date of suit were accepted as correct 
and the amendment during the pendency 
of the suit, which was found to be mani¬ 
festly erroneous was rejected. Reference 
was also made to a civil Court decree 
passed before the institution of the suit- 
for profits but as it did not go the whole 
length of the controversy in the profits 
case it was not considered to be of any 
assistance. It is not an authority for the- 
proposition that the presumption arising 
from S. 201 (3), Tenancy Act, should 
yield to the force of a decree passed before - 
the suit for profits in so far as the entries • 
were inconsistant with it. 

In Surjan Singh v. Chatura Kunwar 
(3) a civil suit was instituted and a decree 
obtained in the interval between the 
decision of the Court of first instance 
(which awarded profits to the plaintiff, a 
recorded cosharer, on the strength of the 
entries in the revenue registers) and the 
hearing of the appeal when the decree of’ 

(2) A. I. R. 1921 All. 124=43 All. 697. 

(3) A. I. R. 1922 All. 356=44 All. 250. 
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•the civil Court was produced and acted 
- upon. The civil suit was directed against 
the entries themselves and was one con¬ 
templated by the proviso to S. 201, 
Tenancy Act. 

In the case before me we have only the 
-decree of the civil Court of which men¬ 
tion has already been made. Without 
being supplemented by other documents, 
and possibly some oral evidence, it cannot 
be affirmed with precision that it covers 
all the khatas in question. There is some 
reason to believe that it does relate to 
two at least of the khatas lying in one of 
the two mahals in question but it is im¬ 
possible to give effect to it without insti¬ 
tuting an inquiry as to what the claim 
was, how adjustment was made and what 
was allotted on partition to each. The 
entries relied on by the plaintiff were 
not, and could not, be directly and specifi- 
'Cally in question in the civil suit. It 
may hereafter turn out that the plaintiff 
is taking unfair advantage of the appel¬ 
lant s omission to obtain correction of 
-entries in the revenue registers in due 
time, but if such is the case the appellant 
has no one but himself to thank for his 
negligence. 

Another question raised in the appeal is 
that the Courts below did not allow any 
•village expenses, including collection 
c larges. In dealing with this matter the 
lower appellate Court remarked that 


Adhin Singh (4) decided by a learned 
Judge of this Court. In such cases a 
reasonable percentage ought to he allowed, 
as costs of collection. In Ft. Iqhali 
Narain v Ft. Suraj Narain (5). Sin 
Benjamin (then Mr.) Lindsay considered : 
10 / as a reasonable basis of allowing 
collection charges in ths absence of evi¬ 
dence to prove actual costs incurred by 
the lambardar. There is no hard and fast 
rule and circumstances of each case have 
to be considered in fixing the amount. In 
the case before me the lower Courts have 
awarded profits on gross rental, that is, 
on the assumption that the lambardar has 
managed to collect to the last pie. It is 
not, therefore, unreasonable to allow him 
Rs. 11-11-0 so as to reduce the decretal 
amount to the round figure of Rs. 120-0-0. 
The cost of collection works out roughly 
at 10/4 on the amount collected. I would, 
therefore, modify the decrees of the lower 
Courts as indicated above and dismiss the 
appeal in other respects. The respondent 
will get nine-tenths of her costs in all 
Courts from the appellant. 

5: K ;___ Decree modified. 

U) A. I. R. 1923 A11. 3357 ~ 

(5) [1914] 1 O. L. J. 150=24 1. C. 073. 
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thore was only vague evidence that a 

mukhtaram and a ziladar were maintained by 

the defendant-appellant and their salary was 

not proved. Lambardari dues were allowed to 
too defendant.” 

I think this view is not equitable or 
3or«rect. Lambardari dues have no refer¬ 
ence to costs incurred by a lambardar in 
course of village management. It is a 
statutory right of a lambardar to recover 
from his cosharers, 5 % on the Govern¬ 
ment revenue, wholly apart from what 

he is entitled to recover as his out-of- 
pocket expenses in making collections. 
In many cases the exact amount which 
he spends in that connexion may not be 
easily ascertainable, as for instance where 
a common staff is employed to manage a 
number of properties of heterogeneous 
character of which only one is in dispute 
in a suit for profits or where a lambardar 
engages no karindaor raukhtar and person- 
ally works as such, in which case he is 
en l cc to a reasonable remuneration. 
‘Such was the case in Mt. Ezra v. Ham 


ham Chand Accused—Applicant. 

v. 

Emperor —Opposite Party. 

Criminal Revn. No. 95 of 1928, Decided 
on 27th April 1928, from order of Dist- 
Magistrate, Muttra, D/- 6th January 1928 

° f Adulter “‘i°n Act (6 
O 1912) S. 15— Person accused under S 4— 

Summons not issued within one month from 

consent obtained but accused appearing— 

a. Id does not deprive Court of jurisdiction. 

If a person accused under S. 4 appears and 
stands his trial in spite of the fact .that the 
summons was not issued to him within one 
month from consent obtained under S 12 S 15 

doss not deprive Court of jurisdiction to try 

[P 158 C ll 

N. C. Vaish —for Applicant. 

JL Waliullah for tho Crown. 

Judgment — The applicant Ram 
Chand has been convicted under S. 4, 
United Provinces Prevention of Adulter¬ 
ation Act (6 of 1912), for selling adultera¬ 
ted ghee. Ilis prosecution was duly 
sanctioned as required by S. 12 of the 
Act, but a complaint was not lodged till 
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more than thirty days after the sanction 
by the Health Officer. The argument 
here was that the trial Court had no 
jurisdiction to proceed with the prosecu¬ 
tion. S. 15 lays down that no summons 
shall issue for the attendance of any per¬ 
son accused of an offence under S. 4, un¬ 
less the same is applied for within thirty 
days from the date upon which the order 
of consent referred to in S. 12 shall have 
been made or given. In my opinion this 
section does not deal with the jurisdic¬ 
tion of the Court. Jurisdiction arises 
under S. 12 on the order or consent in 
writing of the Health Officer. If the ap¬ 
plicant had disobeyed the summons, he 
could not have been prosecuted under S. 

1174, I. P. C. When, however, he appeared 
and stood his trial, S. 15 is not so worded 
as to deprive the Court of jurisdiction, 
ft only prohibits the issue of summons, 
hut not the taking place of a trial. 

It was further argued that the fine of 
Rs. 100 was excessive. I do not think 
so, having regard to the frequency of this 
kind of offence. I dismiss this applica¬ 
tion. 

S.N./r.K. Revision dismissed. 
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Sulaiman and Kendall, JJ. 

211. Sarwari Begam —Defendant—Ap¬ 
pellant. 

v. 

Mt. Razia Khatun and others — 
Plaintiff and Defendants—Respondents. 

Pirst Appeal No. 13G of 1928, Decided 
on 16th November 1928, from order of 
Dist. Judge, Budaun, D/- 5th April 1928. 

Mahomed an Law—Pre-emption—Prelimi¬ 
nary demands as to all items—Pre-emptor 
can sue for some of them' only—Evidence 

Act. S. 115. 

Where several items of properties are sold 
under a sale-deed, and the preliminary de¬ 
mands have been made by the pre-emptor in 
respect of all the items, the plaintiff is not 
bound to sue for pre-emption of all these items 
hut is entitled to confine his claim to a por¬ 
tion only. [P 158 G 2] 

Baleshwari Prasad —for Appellant. 

Judgment. —This is a defendant’s ap¬ 
peal arising out of a suit for pre-emption 
under the Mahomedan law. Four items 
of properties were sold under the sale- 
deed. The plaintiff’s evidence was that 
she made the two preliminary demands in 
respect of the properties sold but the 


vendee refused to give the properties to- 
her. At the time of the institution of 
the suit she left out one item and half of 
another item on the allegation that she- 
herself was their owner and she asked 
for a declaration to that effect. The 
first Court dismissed her claim for pre¬ 
emption on the ground that it was nofr 
proved that the demands necessary under 
the Mahomedan law were made. He 
granted her a decree as regards the por¬ 
tion claimed by her as her own property. 
The lower appellate Court has upheld 
the finding that she was the owner of 
that portion of the properties which had! 
been excluded from the suit and has fur¬ 
ther held that she made the two necess- 
sary demands. So far as the finding that 
the demands were actually made is con¬ 
cerned, that is a finding of fact and must, 
be accepted. 

The learned advocate for the ap¬ 
pellant, however, urges that inasmuch- 
as' the preliminary demands had been- 
made in respect of all the four items 
the plaintiff was bound to sue for pre¬ 
emption to all these items and was not 
entitled to confine her claim to a portion- 
only. The learned District Judge has 
pointed out that when the plaintiff came 
to know of the sale she could not wait 
indefinitely to ascertain which houses 
belonged to her before making the im¬ 
mediate demand. She also made the 
second demand at an early date. -It was 
before the institution of the suit that she 
came into full possession of the facts and 
was therefore justified in confining her 
claim for pre-emption to tsvo of the 
items only, and asking for a declaration 
as regards the remainder. It is contended 
before us that such a course is not per¬ 
missible. No authority is cited in sup¬ 
port of this contention. We are unable| 
to accede to this argument. If such a con-' 
tention were-to prevail the result would 
be that a pre-emptor who subsequently 
becomes aware of the fact that her own 
property has been fraudulently included in 
the sale-deed cannot claim it as her own. 
before instituting a suit and must offer 
to pay its price unnecessarily. We do' 
not think that there is anything to pre¬ 
vent the plaintiff from not including in 
the plaint the properties which really 
belonged to her. Even if she had made 
demands in respect of a larger number of 
properties and later on came to know 
that she had no right to pre-empt some 
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of them she could undoubtedly exclude 
them from her suit. 

The result therefore is that this ap¬ 
peal is dismissed under 0. 41, R. 11, 
Civil P. C. 

R-K. Appeal dismissed. 
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Mukerji, J. 

Brij Narain Man Tewari- 
Appellant. 


Defendant 


v. 


Mt. Motirani and others —Plaintiffs— 
Respondents. 

Second Appeal No. 234 of 1927, Deci¬ 
ded on 14th December 1928, from a 
decree of Addl. Sub-Judge, Gorakhpur, 
D/« 19th May 1926. 

Agra Tenancy Act (3 of 1926) r S. 79- 
Tenant ejected During ejectment procee- 
dings property attached and purchased in 
execution of money decree against tenant— 
Purchaser cannot in a subsequent suit by 
landlord raise the plea that the tenant being 
grove-holder could not be ejected for 
arrears of rent. 

The landlord obtained a decree for arrears 
of rent against an cccupancy tenant in respect 
of a holding which comprised the plot in suit. 
Lho arrears of rent not having been paid, an 
application was made for ejectment of ’the 
tenant from his holding. Opportunities were 
granted from time to time to pay up, but ulti¬ 
mately on 21st October 1918 the tenant was 
formally ejected from his holding. The plot 
in suit had been attached in execution of a 
simple money decree obtained bv a stranger 
against tenant, who on 24th July 1918 pur¬ 
chased it himself. He obtained possession 
through the execution Court on 4th May 1919, 

• long a fter the landlord had been put in 
possession of the land. In a suit by the land¬ 
lord for a declaration of title and recovery of 
damages against stranger. 

Held: that the question that the tenant was 
a grove-holder and he could not be ejected in 
execution °f tihe decree for arrears of rent, 
could not bo raised in these proceedings. The 

Proceedings being binding on the 

enant, the title, if any that could accrue to 

? °^ ld aCCr ' Ue onI y aub i ect the 

result of the ejectment proceedings. 

M rr • [ p 1(30 C U 

■N. Uyadhiya— for Appellant. 

A. verma —for Eespondents. 

T 7 0 u U< ^ 5 f n f nt '~ Ttle defendant is the ap¬ 
pellant before this Court. The history 

ot the case briefly is this: 

One Jaisri was an occupancy tenant of 

the plaintifl-respon lents. The latter ob- 

tainea a decree for arrears of rent against 
Ja.sn in respect of a holding which com- 


prised the plot 1710. The arrears of rent 
not having been paid, an application was 
made for ejectment of Jaisri from his 
holding. Opportunities were granted 
from time to time to Jaisri to pay up, 
but ultimately he failed to pay and on 
21st October 1918 Jaisri was formally 
ejected from his holding. On plot 1710 
there stood 9 trees. This plot had been 
attached in execution of a simple money- 
decree obtained by the defendant against 
Jaisri. The defendant brought this plot 
to sale on 24th July 1918 and pur¬ 
chased it himself. He obtained posses¬ 
sion through the execution Court on 4th 
May 1919, i. e., much after the plaintiff's 
had been put in possession of the land. 

The plaintiffs came to Court on the 
allegation that the defendant had unlaw¬ 
fully appropriated the fruits of the trees 
standing on plot 1710 and they accord¬ 
ingly sued for a declaration of title and 

recovery of damages, namely the value of 
the fruits. 

The suit has been decreed by both the • 
Courts; hence the defendant’s appeal. 
The defendant contends in this Court 

that Jaisri was a grove-holder of plot 1710 
and not a mere occupancy tenant and that 
Jaisri s title could pass in execution of 
the decree held by the defendant. 

There are two answers to this conten¬ 
tion. The first of these is that this is 
entirely a new case set up by the defeu- 
dant for the first time in this Court.t The 
grove-holder s rights are clearly under¬ 
stood. En the plaint, para 2, the plain- 
tilts \er\ clearly stated that the sovenplots 
which .comprised the holding of Jaisri 
were held as one holding for a consoli¬ 
dated rent of Rs. 20. The defendant did 
not meet this statement fairly. He con¬ 
tended himself with saying that he ad¬ 
mitted only so much of the statement in 
para. 2 of the plaint as described plot 
1710 as the property of Jaisri Singh and 
that so many trees stood on the land. 
The plaintiffs had stated that Jaisri was 
an occupancy tenant of the land. As to 
that the defendant said nothing. In the 
additional statement in the written state¬ 
ment the defendant said that plot 1710 
was covered with trees and was not fit 
for cultivation. In the next paragraph, 
namely in para. 10 he said that the trees 
of the grove were liable to be sold. A 
grove-holder is entitled not only to the 
trees but to hold the land on which the 
trees stand and to maintain the trees so 



i 60 Allahabad 


Parshadi v. Emperor 


'long as they exist. The fact that in 
para. 10 of the. written statement the 
defendant mentioned the trees alone as 
saleable and did not state that the grove 
as such was liable to be sold shows that 
this defence of Jaisri having been a grove- 
holder, was not present in his mind. 

In the Court of first instance no issue 
was raised as to whether Jaisri was a 
grove-holder or a mere occupancy tenant. 
In deciding issue 1, the learned 
Munsif no doubt stated that he was not 
satisfied that the trees were not trans¬ 
ferable, but his remarks were only by 
the way. There having been no issue, 
there was no clear finding. In his 
grounds of appeal to the lower appellate 
Court, in ground 4 the appellant did 
state that proceedings under S. 59, (eject¬ 
ment proceedings under the Tenancy Act) 
were not applicable to a grove, but from 
the judgment of the lower appellate Court 
it appears that no question of grove was 
discussed before it. It seems to me that 
it is now too late in the day to raise the 
question, namely whether Jaisri was an 
occupancy tenant of the grove or was a 
grove-holder. 

The second reply to the appellant’s 
•contention is this, The defendant is a 
purchaser .pendente lite. As the learned 
Judges of the Courts below have pointed 
out, the ejectment proceedinge were pend¬ 
ing before a Court of competent jurisdic¬ 
tion and during the pendency of those 
proceedings, the defendant made his pur¬ 
chase, The question that Jaisri was a 
grove-holder and he could not be ejected 
jin execution of the decree for arrears of 
rent, was a question which could be 
raised in those proceedings, on behalf of 
Jaisri and also on behalf of the defendant 
himself, after he had made the purchase. 
rBut no such question was ever raised. 
The ejectment proceedings being binding 
on Jaisri, the title if any that could 
accrue to the defendant could accrue only 
^subject to the result of the ejectment 
proceedings. In this view the appellant 
has no case. The principle of S. 52, 

T. P. Act ,would apply if that section did 
not in terms apply. 

The appeal fails and is hereby dis¬ 
missed with costs. 

Appeal dismissed. 
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Boys and Banerji, JJ. 

Parshadi aud others — Accused — 
pellant. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 752 of 1928, De¬ 
cided on 30th November 1928, from an 
order of Sess. Judge, Shahjahanpur, D/- 
13th August 1928. 

(a) Penal Code, S. 302-Person using 
lathi with fatal result in expected fight— 
Knowledge that the result would follow may 
be presumed. 

When men who expected a lathi fight use 
their lathis with the result that a man is 
killed, it must be taken, in the absence of spe¬ 
cial circumstances, that they knew that they 
were doing an act so eminently dangerous 
that it must in all probability cause such 
bodily injury as is likely to cause death. 

_ [P 161 0 1] 

(b) Criminal trial — Particular guilty 
person not ascertained — Capital sentence 
may be given. 

It should not be a practice to assume that 
where the particular person cannot be found 
to be guilty of the fatal blow the capital sent¬ 
ence should not be inflicted. [P 1G1 0 2] 

K. 0. Carleton —for Appellants. 

M. Waliullah —for the Crown. 


Judgment. The facts of this case 
are set out in the judgment of Mr. Ar- 
dagh, the Sessions Judge of Shahjahan¬ 
pur, very clearly and there is only one 
comment in regard to the views ex¬ 
pressed by him that we shall have to 
make. 

The facts are very clear, and if there 
is any point apparently established by 
the evidence for the prosecution which 
does not in fact represent the truth the 
accused have only themselves to blame 
for it. They have set up foolish de¬ 
fences of alibi, in one case supported by 
evidence that is most probably fabricated. 
We have therefore no assistance from 
them to enable us to determine exactly 
what happened. It is clearly establi* 
shed by the evidence for the prosecution 
that certain residents of village Gour 
went to fish in a tank within the limits 
of village Sherapur. While they were 
fishing they were deliberately attacked 
by certain of the villagers of Sherapur. 
who pretended to think that they had a 
grievance against the Gaur villagers for 
fishing in the tank and who were deter¬ 
mined to take away from the Gaur 
villagers the fish which they had caught. 



1929 Bank op Upper India v. Fanny Skinner Allahabad 161 


In the course of the assault committed 
on the Gaur villagers Jamal and Chan lan 
who stood their ground, were injured, 
Chandan fatally. All the six appellants 
have been sentenced to transportation 
for life under S. 302 read with S. 149. 

We have already described the griev¬ 
ance of the Sherapur villagers as an al¬ 
leged grievance and we have so described 
it because all the evidence indicates that 
the Gaur villagers had at least a joint 
right, if not the sole right, to fish in 
the Sherapur tank. In any event there 
could be no possible question in these 
circumstances of a right of the Sherapur 
villagers to defend their property for it 
was clearly a case in which they had 
plenty of time to have recourse to the 
public authority, the police station was 
only three miles away. The people who 
had taken the fish were very well-known 
to the Sherapur villagers and the case 
was wholly different from one where a 
person finds an unknown thief stealing 
his property in the middle of the night. 

It has only been possible to criticize the 
case for the prosecution in respect of two 
points.. It is suggested that there was a 
delay in making a report. That delay 
might possibly be accounted for in many 
ways. No attempt was made on behalf 
of the defence to elicit the reasons for 
the delay by cross-examination—no ques¬ 
tions were asked on the point. 

Next it is suggested that this was not 
a case under S. 302. We think it is 
clearly established by the evidence that 
when the party set out from Sherapur 
each one of them set out with the inten¬ 
tion of depriving by violence the Gaur 
villagers of the fish that they had caught. 
They must obviously have expected resis¬ 
tance, and that must have meant a lathi 
fight. When men use their lathis with 
the result that a man’s skull is fractured, 
it must be taken in the absence of special 
circumstances, that they know that they 
were doing an act so eminently dan¬ 
gerous that it must in all probabi¬ 
lity cause such bodily injury as is 
likely to cause death. It is*clear to us 
then that the offence of murder was com- 
mitted, and under S. 149 all of them were 
<1 a y guilty. It is manifest that the 

exact amount of guilt attaching to the 

accused in different cases and in differ- 
n circumstances may vary, but we have 
o discretion to inflict less than the sen¬ 
tence of transportation for life if we are 
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satisfied that it was a case in law of 
murder. This is one of the cases which 
we can only leave to the Local Govern¬ 
ment to consider. 

Lastly, we have noted above that there 
was only one point in which we consi¬ 
dered that exception might be taken to 
the judgment of the learned Sessions 
Judge and that is a point which it was 
not likely would be taken by the counsel 
for the defence, for it was not *in the in¬ 
terests of his clients to take it. The 
learned Judge has said : 

“It is not, I believe, the common practice to 
sentence to death those who are implicated in 
a riot in which death is caused and in which 
the definite assailants are not ascertained.”' 

We do not think that the learned 
Judge is right in stating the proposition 
so broadly and possibly he did not mean 
to. It is clear that there may be cases 
in which the guilt of any particular as¬ 
sailant of actually striking the fatal 
blow cannot be established but in which 
all the persons concerned would be in¬ 
dubitably guilty of murder and equally 
deserve a capital sentence. Such a case 
may clearly be where six men go out 
with the deliberate intention of killing a 
person and in pursuance of the common 
object one or other kills him. It may 
not be possible to establish which struck 
the fatal blow, but it is manifest that 1 
all would be equally guilty and all should 
receive a capital sentence. That again is 
a proposition stated broadly and in 
particular cases might require qualifica¬ 
tion ; but it is sufficient to say that 
there should not be, if in fact it does 
exist a practice, to assume that where the 
particular person cannot be found to be 
guilty of the fatal blow the capital sen¬ 
tence should not be inflicted. The ap¬ 
peals are dismissed. 

M.n./r.k. Appeals dismissed. 
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SULAIMAN AND KENDALL, JJ. 

Bank of Upper India Ltd . {in liquida¬ 
tion) —Plaintiff—'Appellant. 

v. 

Fanny Skinner and others — Defen¬ 
dants—Respondents. 

First Appeal No. 278 of 1926, Decided 
on 3rd December 1928, from decree of 
Sub-Judge, Meerut. 

## Registration Act, S. 17—Sale of mort¬ 
gagee’s interest must be registered—Transfer 
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of Property Act, S. 54—General Clauses Act 
(10 of 1897), S. 3 (25). 

A sale of a mortgagee’s interest can only be 
effected by means of a registered deed of trans¬ 
fer; 10 A.L.J. 1G7; 29 Cal. 1; 37 Mad. 51, 
Foil. 13 All. 89; 15 All. 134 and A. I. R. 1924 
All. 79G, Expl. and not Foil. [P 1G4 C 1] 

B. E. O'Conor and Bam Nama Prasad 
—for Appellant. 

K. N. Katju and S. N. Gupta — for 
Bespondents. 

Judgment—This is a plaintiff’s ap¬ 
peal arising out of a suit for sale on the 
basis of a mortgage-deed dated 8th De¬ 
cember 1911, executed by defendant 1 in 
favour of the Bank of Upper India. In 
the original written statement which was 
filed by the principal contesting defen¬ 
dant on 17th July 1924, she raised various 
pleas including a denial of proper execu¬ 
tion, receipt of consideration as well as 
some other pleas. But there was no plea 
that the plaintiff Bank had no locus 
standi to sue through its liquidator. On 
10th November 1925, she filed an appli¬ 
cation stating that she had just come to 
know that the Bank of Upper India had 
sold all its assets and liens to the Trust 
of India and that accordingly the plain¬ 
tiff had no right left to sue the defendant. 
In spite of objections the Court consi¬ 
dered that this was a legal plea and 
framed an additional issue 8. All the 
other issues have been found in favour of 
the plaintiff, but the suit has failed on 
the ground that the assets of the Upper 
India Bank had been transferred to the 
Trust of India Limited and the plaintiff 
Bank cannot maintain the suit. The 
finding on the last mentioned issue is the 
only point which has been discussed 
before us by the learned counsel for the 
parties. 

The principal facts of this case cannot 
,be disputed. The Bank of Upper India 
suspended payment sometime about Octo¬ 
ber 1914. In 1915 an application was 
presented under S. 153, Companies Act, 
putting forward a compromise before the 
High Court for approval. On 2nd Juue 
1915, Tudball, J., sanctioned a scheme 
under which the shareholders were to 
surrender their shares and receive in ex¬ 
change debentures in the Trust of India 
Limited on certain conditions. Later 
on 28th February 1917, that scheme was 
slightly modified and the learned Judge 
accepted the modification. The true 
banking business of the Bank of Upper 
India was to be absorbed and taken over 
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by the Alliance Bank of Simla and that 
portion of the Bank’s business which was 
not true banking was to be taken over by 
a company called the Trust of India 
Limited. In lieu of their shares the 
shareholders were to be offered deben¬ 
tures in the Alliance Bank and preference 
shares in the Trust of India Limited on 
certain terms. It is not necessary to 
specify the scheme in any detail. 

On 30th June 1917, the shareholders 
of the Upper India Bank at their meeting 
resolved that the company should be 
wound up voluntarily, and Messrs. Hunter 
and Stuart be appointed liquidators for 
its winding up with joint and several 
powers. It was further resolved that a 
draft agreement with the Trust of India 
Limited, should be approved, and the 
liquidators be authorized pursuant to 
S. 213, Companies Act of 1913, to enter 
into the said agreement with the Trust 
of India Limited, in terms of the said 
draft, and to carry the same into effect 
with such if any modifications as they 
may think expedient. Subsequently the 
Alliance Bank of Simla and the Trust of 
India Limited also went into liquidation. 
Presumably with a view to evade the 
payment of stamp duty to Government, 
the liquidators of the Upper India Bank 
and those of the Alliance Bank and the 
Trust arrived at some mutual and private 
understanding that the debentures and 
the preference shares should be offered to 
the shareholders of the Upper India 
Bank and that the assets of the latter 
Bank be taken over by the liquidators of 
the Alliance Bank and the Trust. As to 
documents which were outstanding the 
understanding was that the liquidators 
of the Upper India Bank should realize 
the same and pay over the amount 
realized to the other liquidators. The 
oral evidence in this case leaves no doubt 
that this mutual arrangement has been 
carried out to a very great extent, and 
that as between these two sets of liqui¬ 
dators there has been absolutely no 
breach of contract so far. But it is also 
an admitted fact that the liquidators of 
the Upper India Bank have not executed 
an$r proper registered document transfer¬ 
ring their interests in the immovable 
properties in favour of the other liqui¬ 
dators. At any rate it is admitted in 
this case that no registered document 
transferring the rights under the mort¬ 
gage in suit has been executed by the 
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liquidators of the plaintiff Bank. The 
learned Subordinate Judge relying princi¬ 
pally on a judgment of the High Court in 
a previous proceeding has come to the 
conclusion that the assets of the Bank 
have all been legally transferred to the 
Trust of India. In that case the question 
arising in the present appeal did not 
directly arise. The learned Subordinate 
Judge has quoted expressions used by 
Walsh, J., as to the taking over of the 
assets of the Bank of Upper India, the 
transactions having been carried through, 
the shareholders of the Bank of Upper 
India having surrendered their shares in 
exchange for debentures and preference 
shares and the due execution and per¬ 
formance of the agreement for sale. There 
is a further remark in his judgment to 
the effect that 

the exchanges have boon made, the matters 
have passed into history and the legal rights 
of the parties have been settled without tho 
necessity of a formal document”. 

Ryves, J., however, confined his judg¬ 
ment exclusively to the question of estop¬ 
pel and remarked : 

It may be that the parties inter se are 
•estopped from disputing the transfer although 
m law no valid transfer has taken place so far 
as immovable properties or securities on such 

immovable properties of over Rs. 100 in value 
are concerned”. 


The defendant not being a party u 
that proceeding, it is not suggested tha 
that judgment operates as res judicata 
As the question at that time was princi 
pally one of estoppel, wo do not thin 
that it was at all decided in that cas 
that a valid transfer of all the immov 
uble properties had been legally effectec 
If no legistered document is require! 
for tho transfer of the mortgagee’s inter 
est under a simple mortgage deed, and ai 
oral assignment is effective, then ther 
would be no doubt that the plaintil 
J3ank has parted with its interest in thi 
mortgage by virtue of the arrangemen 
with the liquidators of the other com 
pany. On the other hand, if no valb 
transfer can take effect without a regis 
tered document, it is clear that althougl 
the parties to the arrangement may them 
Ives be estopped from going behind i 

that arrangement cannot be used a 
transferring legal title to the Trust whe, 
a stranger, who is not a party to tha 
agreement, wishes to take advantage of it 

AcfSi SUb - C '- ">)• *•*««. 

all noil-testamentary instruments which pur 


port or operate to create, declare, assign, limit 
or extinguish whether present or in future, 
any right, title or interest, whether vested or 
contingent of the value of Rs. 100 and up¬ 
wards, to or in immovable property” 

compulsorily registrable. It is obvious 
that if a sale deed of the mortgagee’s 
interest had been executed it would have 
required registration inasmuch as it 
would have affected an interest in im¬ 
movable property. But strictly speak¬ 
ing S. 17 requires registration only when 
a transaction has been reduced to writing. 
It does not in terms lay down that no 
transfer can take effect in the absence of 
such document. We have to fall hack 
upon the provisions of the Transfer of 
Property Act to see whether to effect a 
valid transfer a registered instrument is 
necessary. S. 58, Cl. (a) makes it quite 
clear that a mortgage is a transfer of an 
interest in immovable property. Then 
S, 51 piovides that a transfer of tangible 
immovable property of the value of 
Rs. 100 and over or other intangible 
thing can be made only by a registered 
instrument. The question remains whe¬ 
ther tho mortgagee’s interest is itself im¬ 
movable property within the meaning 
of S. 3. That section, however, does not 
give a complete definition of immovable 

property. J or that we have to refer to 
its definition in tho General Clauses Act 
(Act 10 of 1897), S. 3, Cl. (25), where it is 
laid down that immovable property shall 

include land, benefits to arise out of land 
and tilings attached to the earth or 
permanently fastened to anything at¬ 
tached to the earth. Even that definition 
on its own language is not exhaustive. 
A subtle distinction has sometimes been 
drawn between an interest in the im¬ 
movable property and the immovable 
property itself. And on the basis of such 
a distinction the learned advocate for the 
respondent has urged that although a 
mortgagee’s interest is an interest in im¬ 
movable property it is not immovable 
property itself, and therefore a transfer 
oMt does not require a registered deed, 

We are unable to accede to this con¬ 
tention. 

In the first place a mortgagee’s interest 
may come in within the meaning of the 
expression benefits to arise out of land’ 
in the General Clauses Act. In the 
second place, the Indian legislature ap¬ 
pears to have intended that all rights to 
immovable property should fall within the - 
category of immovable property. Mort- 
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gages of immovable property have prio- 
rity over all subsequent transfers and 
subsequent transferees are presumed to 
have notice of the previous charge. Such 
presumption cannot be made unless there 
is a registered document. It seems to be 
against the general policy of the Transfer 
of Property Act that subsequent trans¬ 
ferees should be bound by a mortgage 
although that mortgage need not be made 
by a registered instrument. The mort¬ 
gagee’s interest is not a mere right to re¬ 
cover the debt due but to have a charge 
on the property and to follow it wherever 
it goes. His claim is excluded from the 
definition of actionable claim in S. 3, 
T. P. Act. We have therefore no hesita¬ 
tion in coming to the conclusion that a 
sale of a mortgagee’s interest can only be 
,effected by means of a registered deed of 
jtransfer. 

Chamier, J., in the case of Mutsaddi 
Lai v. Muhammad Hanif (l) expressed 
the opinion that the interest of a simple 
mortgagee was an intangible thing within 
the meaning of S. 54 and the transfer of 
it can be made only by a registered in¬ 
strument. The Calcutta view also is that 
the mortgagee’s interest is immovable 
property even within the meaning of the 
provisions of the Civil Procedure Code : 
Paresh Nath Singha v. Naho Gopal 
Chattopadhya (2). The same view has 
been expressed in Madras : Nataraja Iyer 
v. South Indian Bank of Tinnevelly (3). 

No doubt in numerous cases of this 
Court for instance : Abdul Majid v. 
Muhammad Faizulla (4), Karim-un- 
nissa v. Phul Chand (5) and Umrao 
Singh v. Lai Singh (6), it has been held 
that a simple mortgagee’s interest is not 
immovable property within the meaning 
of that word as used in the Civil Proce¬ 
dure Code. As the latter Code does not 
define immovable property, the learned 
advocate for the respondent has urged 
that these cases must have proceeded on 
the definition of that word in the General 
Clauses Act, which definition applies to 
the case before us. But there are various 
provisions in the Civil Procedure Code 
which make it impracticable to hold that 
the interest of the mortgagee can be at- 

(1) [1912] 10 A. L. J. 167=15 I. C. 853. 

(2) [1902] 29 Cal. 1=5 C. W. N. 821 (F.B.). 

(3) [1911] 37 Mad. 51=22 M. L. J. 105=13 
I. C. 91=(1911) 2 M. W. N. 590. 

(4) [1890] 13 All. : 89=(1890) A. W. N. 186. 

(5) [1893] 15 All. 134=(1893) A. W. N. 51. 

. (6) A. I. R. 1924 All. 796=46 All. 917. 


tached and sold as immovable property' 
according to the procedure laid down for 
its sale. Those considerations influenced 
the learned Judges of this Court consider¬ 
ably. We do not therefore think that, 
those cases are any guide to us in the 
present case. The view expressed by us 1 
as above maintains a consistency between, 
the policies of the Registration Act and. 
the Transfer of Property Act, and we; 
think is the correct view. 

No matter what the equities may be? 
between the Bank of Upper India and the' 
Trust of India Limited, inter se, we musk 
hold that no valid and legal transfer of 
the mortgagee’s interest had taken place* 
so as to deprive the present plaintiff of 
all rights to maintain the suit. We ac¬ 
cordingly allow this appeal and setting: 
aside the decree of the Court below, decreet 
the plaintiff’s claim with costs in both 
Courts. The usual six months are al¬ 
lowed for payment. 

M.n./r.K. Appeal allowed. 
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Dalal, J. 

Sheo Prasad —Plaintiff—Appellant. 

9 

V. 

Dodi and another —Defendants — Res¬ 
pondents. 

Second Appeal No. 1746 of 1926, Deci¬ 
ded on 3rd January 1929, from decree of 
Dist. Judge, Bareilly, D/- 18th June 1926- 

Agra Tenancy Act (2 of 1901), S. 199— 
Option exercised cannot be revoked. 

Once a Court has selected between the op¬ 
tions given to it in S. 199, the jurisdiction is 
exhausted and it cannot change its mind) 
subsequently and proceed to adopt the other 
course which was open to it at the beginning. 

[P 165 C lj 

M. L. Aganvala —for Appellant. 

Hazari Lai Kapoor —for Respondents. 

Judgment. — The two subordinate 
Courts have sought to legislate in the 
present litigation instead of following the 
clear dictates of law. They are of opi' 
nion that the provisions of S. 199 (2) are 
hard and unjust and have therefore as - 
sumed the illegal attitude contrary to law 
of refusing to administer Statute Law. 

In the present case the plaintiff, a zamin- 
dar, sued the defendants for ejectment as 
a non-occupancy tenant and the defence 
was that the defendants a major and a 
minor under the guardianship of that 
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major, had a proprietary right in the land, 
The Assistant Collector by order in 
writing required the defendants to insti¬ 
tute within three months a suit in the 
•civil Court for the determination of the 
question of title. This order was made 
on 18th October 1924. No suit, however, 
was brought, and the consequence of such 
neglect would be as enacted in Cl. (2) of 
the section. The words are : 

“ when an order has been passed under Cl. 
(a), sub-S. 1, if the defendant fails to comply 
with it, the Court shall decide such question 
of title against him.” 

The Assistant Collector had no option 
tout to decide that the defendants had no 
proprietary right in the land in suit. 
Instead of doing so the successor of the 
Assistant Collector, who had passed the 
order under Cl. (a), proceeded to try the 
question of proprietary title himself and 
arrived at a finding that the defendants 
had such title. Once a Court has selected 
between the options given to it in S. 199, 
its jurisdiction is exhausted and it could 
not change its mind subsequently and 
proceed to adopt the other course which 
[was open to it at the beginning. The 
subordinate Courts were bound to hold 
and I now hold that the defendants 
have no proprietary right in the land 
in suit, 

It was argued on behalf of the defen¬ 
dants that the order of 18th October 1924 
did not bind and was not directed against 
the minor Badri. This argument is not 
correct. At that time Badri was repre¬ 
sented by his guardian Dodi and there 
was no defect in the representation. The 
order of 18th October'1924 was binding 
on both the defendants. 

It is argued on behalf of the plaintiff 
here that the subordinate Courts have 
held that the defendants are non-occu¬ 
pancy tenants and not occupancy tenants. 
In my opinion that question has not been 
properly tried and decided. I set aside 
jfche decrees of the two subordinate Courts 
and holding that the defendants have no 
proprietary rights in the land in suit, 
remit the suit to the Court of the Assis¬ 
tant Collector for a trial on the merits 
■after accepting the decision recorded by 
this Court. Costs here and hitherto 
shall abide the result. 

M.N./r.k, Suit remitted . 
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Boys, J. 

Kashi Pershad —Plaintiff—Appellant. 

v. 

Ambika Prasad and others —Defen¬ 
dants—Respondents. 

Second Appeal No. 370 of 1927, Decided 
on 2nd January 1929, from decree of Sub- 
Judge, Allahabad, D/- 24th November 
1926. 

United Provinces Land Revenue Act, S. 42 
—Decision in proceedings amounting to de¬ 
cision in suit under S. 95, Agra Tenancy Act 
(2 of 1901) is final. 

The decision in any enquiry in the revenue 
Court conducted in accordance with the provi¬ 
sions of S. 42, which in fact amounted to a suit 
under S. 95, Tenancy Act of 1901, is final, and 
the civil Court has no jurisdiction. [P 166 C 2] 

M. L. Agarwala and Earibans Sahai 
—for Appellant. 

Narain Prasad Asthana, Uma Shanker 
Sinha and Baijnath Sahai —for Respon¬ 
dents. 

Judgment. —This is a plaintiff’s ap¬ 
peal arising out of a suit for a declara¬ 
tion of title to certain plots of land of 
which he claimed to be his occupancy 
tenant joint with his brother, and for 
possession. The defendants rested their 
answer on a plea that there had been a 
revenue Court decision in an enquiry 
held in accordance with the terms of 
S. 42, Land Revenue Act, and that the 
decision in that case operated as res judi¬ 
cata, and that the civil Court had no 
jurisdiction to reopen the matter. The 
trial Court held that by virtue of the pro¬ 
vision in S. 40, Cl. (3), Land Revenue Act 
the plaintiff had a right to bring a suit 
in the civil Court, but found against him 
that he had not succeeded in proving any 
interest in the property in suit. The 
lower appellate Court held in the defen¬ 
dant’s favour that the enquiry in the re¬ 
venue Court had been conducted in accor¬ 
dance with the provisions of S. 42, Land 
Revenue Act, and that it had in fact am¬ 
ounted to suit under S. 95, Tenancy Act 
of 1901, and that the decision in that 
was final, and that the civil Court had no 
jurisdiction. The facts are not compli¬ 
cated. The name of one Mahesh was 
entered as the occupancy tenant. During 
his lifetime the present defendants 1 to 3, 
who are sons of the sister of Mahesh, 
claimed to be in joint occupancy with 
Mahesh and entitled to have their names 
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entered along with Mahesh. Before this 
proceeding could be concluded Mahesh 
died and the proceeding was thereupon 

avowedly converted into a proceeding 

under S. 42, Land Revenue Act, and the 
zamindar was made a .party. Mahesh 
1 rasad had a brother Madbo who had two 
sons, Kashi, the present plaintiff, and 
Bindeshri, the present defendant 4. Bin- 
deshri resisted the claim of the present 
defendants 1 to 3 to be entitled to inherit 
the occupancy tenancy of Mahesh on the 
ground that it was really the occupancy 
tenancy of Madho Prasad, the father of 
Kashi and Bindeshri. It does not appear 
that Kashi was specifically an objector in 
those proceedings, but it has been found 
that he was in fact assisting Bindeshri in 
the course of those proceedings and was 
responsible for the drafting of some of the 

documents filed, and further it is to be 

noted that Bindeshri’s objection was not 

one based on his own right alone, but was 

based on the plea that the occupancy 

holding belonged to Madho Prasad, the 

father both of himself and of Kashi. It 

has therefore not been seriously contended 

before me that those proceedings were not 

between the same parties as the present 
proceedings. 

In this proceeding under S, 42, 

Land Revenue Act, the revenue Court 
must have had to enquire and did 
enquire which of the contesting parties, 
the sons of Madho Prasad or the nephews 
of Mahesh were entitled to the interest 
in the occupancy holding, and for the 
purposes of determining the devolution of 
that interest it had in this case to deter¬ 
mine not only which of the contestants if 
either were sharing in the cultivation at 
the time of Mahesh’s death, but also 
which of them came within the classes of 
connexions of the deceased specified in 
S. 22. It did determine that the occu¬ 
pancy holding could not as an occupancy 
holding devolve on the sons of Madho 
the present plaintiff Kashi and the pre¬ 
sent defendant 4, Bindeshri, because they 
were not sharing in the cultivation 
though they were among the connexions 
ot the deceased mentioned in S. 22, and 
ifc decided that the present defendants 1 
to 3, the sister’s sons of Mahesh, could 
not be entitled to the occupancy holding 
as such because though they had been 
sharing in the joint cultivation they did 
not come within the classes of connexions 
Qf .the deceased specified in S. 22. It, 
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therefore, decided that neither of the 
contestants was entitled to succeed to the 
interest in the occupancy holding as such. 

n/i? 1 u g ’u °l'; eVer - thatthe sistei '’ s ^5 

of Mahesh, the present defendants 1 to 3 
were in possession, it recorded them as 
non-occupancy tenants. 

The trial Court held that this finding 
dul not bar the right of Kashi to sue in 

ie civil Court, and it arrived at that., 
finding on a consideration of S. 40, sub-’ 

and 44, Land Revenue Act. The- 
trial Court as the lower appellate Court 
says, brushed aside S 42, Land Revenue 
Act). The lower appellate Court held that 

the proceeding conducted by the revenue 

Court was, as the revenue Court itself 
described it to be, a proceeding under 
Lanc] Revenue Act, and in view of 
the fact that the zamindar as well as 'the 
claimants to the tenancy were parties to 
the proceeding it held that it had been 
converted into a suit under S. 95, Tenancy 
Act, and that the civil Court had no 
jurisdiction. I am in agreement with; 
tne view of the lower appellate Court. I j 
would, however, add one observation. 
The lower appellate Court was troubled’ 
by its view that there was some conflict 
between S. 42, Land Revenue Act and 

r\ U f V hich im P° rts a reference to g. 40. 
cl. (3). I do not appreciate myself the 
suggested difficulty. It appears to me 
that S. 40 avowedly refers to matters 
which are decided and have to be decided 
solely on the basis of possession. The> 
matter before the revenue Court could not 
be decided solely on the basis of posses¬ 
sion. It is, of course, obvious that the 
final decision at which it arrived to enter 
the name of the present defendants 1 to 
3 as non-occupancy tenants was a deci-. 
sion to which it was led by its finding 
that defendants 1 to 3 were in actual 
possession. But the matter which it had 
to decide and which it did decide first 
was concerned not merely with the ques¬ 
tion of who was in possession, but with 
the question on whom did the interest in 
the occupancy holding devolve by right of 
succession as that right of title to succes¬ 
sion is declared by S. 22, Tenancy Act, 

I see, therefore, no reason to interfere 
with the decree of the lower appellate 
Court, and the appeal is dismissed with 
costs. 

M.N./r.K. Appeal dismissed . 
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Boys and King, JJ. 

Bam Raj Singh and others —Plaintiffs 
—Appellants. 

v. 

Laohmi Singh and others —Defendants 
—Respondents. 

Second Appeal No. 168 of 1926, De¬ 
cided on 10th December 1928, from de¬ 
cree of Dist. Judge, Ghazipur, D/- 9th 
September 1925. 

y Cosharer—Mutual relation—Cosharer ze¬ 
mindar, who mortgages his share to another 
cosharer, continues to be cosharer and can 
obtain peaceful possession of holding unless 
shown to have lost this particular right by 
virtue of mortgage. 

A cosharer zamindar, who mortgages his 
share in the zamindari, does not lose the sum 
total of his zamindari rights by virtue of the 
mortgage. He still continues to be a cosharer, 
and possesses all the rights except those which 
definitely pass by virtue of the mortgage. Such 
a mortgagor cosharer, therefore, has the right 
to obtain and keep peaceful possession of a 
holding which has fallen vacant, and the 
mortgagee who seeks to oust him from such a 
holding, must show that the mortgagor had 
lost this right also on account of the mort¬ 
gage. _ [P 1C7 C 2] 

P. L. Banerji for Amhica Prasad 
Dube —for Appellants. 

Uma Shankar Bajpai for G. S Pa- 
thak —for Respondents. 

Judgment —This is a plaintiff’s ap¬ 
peal in a suit for possession of a holding 
of an occupancy tenant, one Raghunan- 
dan, who had died. In this case it was 
at first in dispute as to whether the 
plaintiffs or the defendants had taken 
possession of the holding, but this issue 
has been found as a fact in favour of the 
defendants. The history of the circum¬ 
stances in which the parties find them¬ 
selves is very simple. Plaintiffs and de¬ 
fendants are both cosharers in the raa- 
hal. Prior to Raghunmdan’s deatii the 
defendants had mortgaged their zamin¬ 
dari share to the plaintiffs and they had 
also it is not clear whether 'before or 
after their mortgage to the plaintiffs— 
obtained a mortgage of his occupancy 
rights from Raghunandan- With the 
legality of this latter transaction we are 
not concerned but only with the fact that 
it has been found that prior to Raghu¬ 
nandan s death the defendants were in 
possession of the holding as mortgagees 
fiom Raghunandan. On Rstghunandan’s 
death they remained in possession of the 
holding. The plaintilis got a decree for 
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their title to the holding from the trial 
Court ; they have also got a decree for 
possession. The trial Court was of opi¬ 
nion that the defendants, after the death 
of Raghunandan, were .mere trespassers. 
The lower appellate Court was of opinion 
that they were cosharers in peaceful 
possession and therefore entitled in the 
ordinary way to remain in possession, 
presumably as their khudkasht. The 
sole question, therefore, for decision in 
this appeal is, in what capacity were the 
defendants in possession subsequent to 
the death of Raghunandan. We have heard 
learned counsels on both sides and they 
have both asserted their respective pro¬ 
positions which they wish us to accept 
but neither of them has been able to 
refer us to any authority in sup¬ 
port of his particular proposition. The 
contention of the appellants that the de¬ 
fendants are mere trespassers rest upon 
the suggestion that the cosharer defen¬ 
dants when they mortgaged their zamin¬ 
dari rights with possession ceased to be 
anything but the merest shadows of co¬ 
sharers. They no longer really were co¬ 
sharers at all. All their rights, of every 
sort and description, had passed to the 
plaintilis. This is a proposition that we 
are not prepared to accept, and even at 
the outset when we put the question to 
the counsel for the appellants 

Were the defendants after their mortgage 
still entitled to be regarded as cosharers or 
not ?** 

he had to admit that they "must be re¬ 
garded still as cosharers. It is manifest 
that the sum total of their rights as co¬ 
sharers cannot be said to have belonged 
to the plaintiffs merely by virtue of the 
mortgage. 

Et has to be admitted on behalf of the 
appellants that all the rights of a co¬ 
sharer remained in the defendants except 
those which definitely passed to the 
plaintilis by virtue of their mortgage. 
For instance, they would still have re¬ 
maining in them their pre-emption rights 
and would be necessary parties in a suit 
for partition. 

We are unable to see on what principle 
it can be held that they must have lost 
any right to take peaceful possession such 
as they obtained in this case. In fact, 
the correctness of the propositions had to 
be, and was, admitted at the outset, first-1 
ly that the defendants were still co¬ 
sharers, and secondly, that a cosharer is 
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entitled to obtain and keep peaceful p 03 - 
session ; but then this second proposition 

itt 0 t0 ^ fUrth9r qualified > by limiting 

swnindari* ights°’ h “ “ 0t m ° rfcgagod a11 his 

It is suggested that in this case the 
plaintiffs were entitled to take possession 
and to oust the defendants by virtue of 
the fact that they were in possession of 
the whole zamindari rights at the time 
•tiaghunandan died. How inequitably the 
proposition for which the defendants con¬ 
tend might work may be illustrated by 
what is an extreme example but is still a 
fair example indicative of the effects of 
the principle which the defendants assert 
Het us suppose that the plaintiffs and de¬ 
fendants have each an eight annas share 
and on 1st January the defendants mort¬ 
gage their eight annas to the plaintiffs 
or one year. Let us next suppose that 
uring the 12 months 100 occupancy 
holdings fall vacant, in other words, 
escheat to the zemindars. The defendant 

has to claim that the-mortgagee for the 

time being in possession of the full 16 
annas zemindari rights can take peaceful 
possession of all and the whole of those 
100 holdings and the mortgagor has no 
right to touch one of them. At the end 
of the year on 31st December the mort¬ 
gagor redeems the mortgage but accord¬ 
ing to the defendant the one-time mort¬ 
gagee can hold on to the whole of those 
100 holdings, for he can say : 

I acquired these by virtue of being a co- 
sharer, not necessarily in whole or in part by 

v' " 8 , of b ™6 a mortgagee of your share, 
rout he one-tune mortgagor cannot say which 
of these holdings I took peaceful possession of 
by virtue of being a cosharer myself and 
which yon say I took possession of as being a 
mortgagee of your share.” 

He would thus be able to hold on to 
the whole of the 100 holdings of which 
he had so acquired possession. This is 
merely an instance of the inequitable 
result of the principle for which the de¬ 
fendants contend. We prefer the broad 
principle that it having to be admitted 
and being admitted that the plaintiff as a 
cosharer bad not lost all the rights of a 
cosharer it is for the defendant-appellants 
to show us that he had lost this parti¬ 
cular right. We see no reason to inter¬ 
fere with the decree of the lower appel¬ 
late Court and dismiss the appeal with 
costs. 

S.n./r.k. Appeal dismissed. 
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Boys, J. 

Bhajan Singh — Plaintiff—Appellant. 


v. 


Nokhe Defendant—Respondent. 

Second Appeal No. 345 of 1927, De¬ 
cided on 13th December 1928, from 

Augusfc^.926 )iS * JUdg6 ’ Bareilly - D/ - 25th 

* u. P. Land Revenue Act, S. 233 fk)—Bv 
compromise made after preliminary decree^ 
S becoming ent.tled to whole suit l.nd- 
Compromise not .incorporated in final decree 
o trying to get decree amended—Partition 
proceedings beginning —S applying for poit- 

tion^ff * Untl d ® cree Waa amended—Parti- 
thln °ir CGr f aS8in ? Partition decree - S 

S h 23% de i C J ee ,n L hi8 favour amended- 
S. ZSS (k) should not be applied. 

. T M- r 'i I , e embodied in S. 233 (k) should not 
be blindly applied, and where a new fact 

S r °W\ - Whi< i h „ 8hiffcs *«le. the bar in 
o. 233 (k) is not effective. [p jgg q jj 

After preliminary decree a mortgage suit 
was compromised, but the compromise was not 
incorporated in the final decree. Before S 
who became entitled to the whole land by 
compromise, could get the decree amended, 
partition proceedings began, and a partition 
decree was passed although S had applied to 

nnf.? a , r t 1 1 1 on officer to postpone proceedings 
until he got decree amended. Subsequently 
the decree was amended. 

Held : that the rule in S. 233 (k) should not 

b “° ° p . e y afclve in fchi3 case : A. I. R. 1925 
All. 590, Dist. [p 170 c j] 

S. D. Sinha —for Appellant. 

S. C. Das and Dwarka Prasad — for 
Respondent. 

Judgment.— This is a plaintiff’s ap- 

peal arising out of a suit for possession 
of three quarters of a share in a zamin¬ 
dari. The plaintiff mortgaged the whole 
of the share to the present defendant's 
predecessor-in-title. The defendant by 
purchase at an auction-sale in pursuance 
of the decree of another person became 
the owner of three quarters of the share. 

He subsequently brought a suit for the 
sale of the remaining quarter for a pro¬ 
portionate amount of the mortgage-debt. 

In 1917 there was a preliminary decree 
for sale of the quarter which was fol¬ 
lowed by negotiations between the plain¬ 
tiff and the defendant for a settlement. 
These negotiations resulted in an agree¬ 
ment, according to the terms of which 
the mortgagor was to pay to the mort¬ 
gagee the whole amount of the mortgage 
money plus the price which the mort¬ 
gagee had paid at his auction purchase 
of three quarters of the share, and in re- 
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turn the plaintiff-mortgagor was to get 
back the whole of the share as soon as he 
had paid the first instalment. For some 
unexplained reason but apparently by 
some body’s inadvertence the compromise 
was not embodied in the final decree 
which was simply for the sale of a 
■quarter. The present plaintiff, the mort¬ 
gagor, took objections ; but before his 
objections were finally disposed of in his 
favour partition proceedings had been 

instituted in 1922. 

During this period of these partition 
proceedings it must be noted that the 
present plaintiff was endeavouring to get 
the decree amended so as to embody his 
compromise. He would naturally, there¬ 
fore, make some application to the parti¬ 
tion officer in this respect. He could 
have applied to the partition officer, 
whether successfully or otherwise, to 
give effect to the compromise. He did 
not do so but applied to the partition 
officer to postpone proceedings pending 
the result of the efforts he was making 
in the civil Court. It would appear (but 
it may be that we have not all the facts) 
that this was a very reasonable applica¬ 
tion, but it was refused and a final parti¬ 
tion decree was reached under which in 
the beginning of 1924 the three quarters 
share in dispute went to the present def¬ 
endant, the quondam mortgagee. 

On 2nd August 1924, that is about six 
months after the partition decree, the 
plaintiff was finally successful in getting 
the decree in the mortgage suit amended 
so as to embody the compromise and he 
now sues to get back the three quarters. 
Both Courts have thrown out the plain¬ 
tiff’s suit on the ground that S. 233 (k) 
debars them from interfering or altering 
in any. way the results embodied in a 
partition decree. 

The plaintiff appeals. The rule in 

233 (k) obviously does not require 
•support from judicial authority. It is 
■manifest that there must be number of 
-cases that can be quoted in which that 
section has been applied. But it is 
equally clear that the rule cannot be ap¬ 
plied in the sense that a distribution 
made by a partition decree can never at 
any time be disturbed whatever may 
have happened since the partition decree 
or, however, much new facts may have 
come into existence. It appears to me, 
therefore, that one should not blindly 
a Pply S. 233 (k). If I were satisfied in 
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this case that no new fact had come into 
being since the partition decree I should of 
course unhesitatingly hold that the suit 
was barred by S. 233 (k), but the facts of 
this case require careful examination. At 
the date when the partition proceedings 
were going on the plaintiff had at his 
back a certain compromise, and it is 
argued for the defendant that that com¬ 
promise was the basis of his title and 
that he could have and should have put 
that compromise to the partition officer, 
that if he did not do so it was his own 
fault and he must stand the consequences. 
The case as it may be stated for the 
plaintiff-appellant is : 

“ Had I put the compromise to the parti¬ 
tion officer he would quite rightly have said 
I am not prepared to act on this compromise 
for it is the subject of legal proceedings now 
proceeding and it may well be that the civil 
Court will refuse to recoguisze that compro¬ 
mise’. In other words, the plaintiff would 
undoubtedly have been told 4 your alleged 
title is under a cloud at present’ and the parti¬ 
tion officer would have refused to assume that 
the final decree which did not embody the 
compromise was a wrong decree." 

The very fact that there was in exis¬ 
tence a final decree subsequent to the 
compromise which did not embody the 
compromise but decreed the relief as 
originally claimed would have justified 
any reasonable man in declining to pay 
any heed to the compromise in the situa¬ 
tion in which it then was. The plain¬ 
tiff could do no more than ask for a post¬ 
ponement to enable his title to be decl¬ 
ared ; and this he did. Subsequently 
to the partition decree which had ignored 
the compromise, the civil Court declared 
that the plaintiff was entitled to an 
amended decree on the basis of the com¬ 
promise. A new right of the plaintiff 
was thereby declared by the Court. His 
title became clear. I may illustrate my 
view as follows : If after this partition 
decree the defendant had sold the three 
quarters share which had been allotted 
to him back to the plaintiff and having 
received the consideration money had 
refused to carry out the transfer, and the 
plaintiff had been compelled to sue, could 
the defendant have said : 

“ I had this three quarters share allotted to 
me in the partition, you cannot disturb a 
partition decree, the most you can do is to sue 
me for the return of the money ?" 

Manifestly not, and manifestly be¬ 
cause a new fact affecting the title of the 
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parties had come into being subsequent 
to the.partition proceedings. 

Here as it seems to me a new fact very 
| mate rial 1 y affecting the title of the par¬ 
ties had come into being since the parti¬ 
tion decree, namely, the declaration of a 
,title in the plaintiff, while the facts ex¬ 
isting prior to the partition decree would 
I have suggested to any reasonable cautious 
person that in the existing state of facts 
the title was with the present defendant, 
ithe mortgagee. For the above reasons I 

ithink that S. 233 (k) is no bar to the 
suit. 

I was invited to consider the decisions 
referred by the lower Courts, and I in 
return invited counsel for the respondent 
to put the strongest of his cases. Pie 
referred me to Zorawar Singh v. Bhag- 
wan Singh (l). But admittelly in that 
case there was no suggestion of any new 
fact having come into existence subse¬ 
quent to the partition decree. I would 
utter a word of caution in reference to 
the view I have expressed. It is mani¬ 
festly not any new fact coming into ex¬ 
istence that will remove the bar con- 
tainel in S. 233 (k) : lam concerned 
only with the present case ; and where 
the new fact shifts the title, as in my 
view it does in this case, the alleged bar 
is not effective. 

The result is that I allow this appeal 
and setting aside the decrees of the lower 
Courts, grant the plaintiff a decree in 
terms of his reliefs (a) and (c). He will 
have his costs throughout. None of the 
other reliefs is pressed. 

_ S.N./R.K, Decree set aside. 

(1) A. I. R. 1925 All. 590. 
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Hears, C. J., and Mukerji, J. 

Bankey Behari La£—Plaintiff—Appel¬ 
lant. 

v. 

Brij Behari Lal and other. s— Defen¬ 
dants—Respondents. 

First Appeal No. 131 of 1925, Decided 
on 1/th December 1928, from decree of 
Sub-Judge, Pilibhit, D/- 28th January 
1925. 

(a) Practice Duty of Court—Findings of 
facts should be arrived at before law is ap¬ 
plied. 

The proper method of trying a case is by 
arriving at findings of fact first and applying 
the law to them afterwards. [P 172 C 1] 


(b) Evidence Act, S. 34—Account books to 
be admissible must be regularly kept. 

It is only the account books that are pro¬ 
perly kept that are admissible in evidence as 

re !^- [I 172 C 2] 

** (c) Hindu Law—Partition-Declaration 

or intention by notice does not effect separa¬ 
tion when parties agree to withdraw it. 

Even where an unequivocal wish to separate: 
is once declared by a notice, a separation 
will not be effected in law, if it be found, as a, 
tact, that the intention was given up as the 
result of a subsequent agreement of all the 
parties including the member demanding a 
separation, by which the notice was expressly 
or impliedly withdrawn : A.I.R. 1929 AIK 422 
Expl. ; 32 All. 415 and A.I.R. 1925 P.C. 49, Rel 
on ; A.I. R. 1928 All 419, Ref. [P 173 0 if 

U. S. Bajpai aud K. N. Katju —for 
Appellant. 

Iqhal Ahmad and Mukhtar Ahmad —for 
Respondents. 


Judgment. This appeal arises out of 
a suit for partition of joint family property 
in which the appellant was the plaintiff. 
The relationship of the parties is shown’ 
by the following pedigree : 

(For pedigree see p. 171) 

The plaintiff’s case was that, on the- 
death of Bhagwan Das the family estate 
belonged by right of survivorship, to the 
rest of the family consisting of the par¬ 
ties to the suit and that in the case of 
partition the plaintiff's share was one- 
half. The plaintiff accordingly claimed 
separation by metes and bounds of his 
one-half share. The defence was that the 
plaintiff had separated himself from the 
rest of the family during the lifetime of 
Bhagwan Das and that ho was allotted a. 
quarter share only to which alone he was 
entitled. 


The learned Subordinate Judge has- 
held that the defendant’s case was par¬ 
tially true that although no partition by 
metes and bounds took place, as alleged 
by the defendants, there was nevertheless 
enough evidence to show that the status- 
of the family had been split up and that 
the plaintiff had come to be regarded as- 
the owner of a quarter share. The learned 
Judge accordingly decreed the suit by 
directing a partition of a quarter share 
to the plaintiff. The main question for 
determination in this appeal is whether 
or not there was an actual disruption of 
the family by the separation of the plain¬ 
tiff before the death of Bhagwan Das or 
whether at the date of the suit the family 
still continued to be joint in which event, 
the plaintiff’s share would be one-half. 
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In order to enable the Court to weigh 
the evidence at its proper worth it is 
necessary to examine closely the pleadings 
of the parties. The defendants, who 
pleaded separation and on whom there¬ 
fore the burden of proof lay, disclose their 
case in the written statement of Ram 
Bilas. It appears that originally Ram 
Bilas was the sole defendant in the case. 
Later on, his son and grandsons were 
impleaded. These, however, contented 
themselves with filing a short written 
statement and with the adoption of Ram 
Bilas’s written statement. Ram Bilas’s 
case, in his long written statement, put 
briefly was this : About July 1920 the 
plaintiff insisted on partition and it was 
arranged that he should make collections 
in three villages, viz., Gularia, Nawa 
Bagla and Mirpur Hirpur (out of 22 vil¬ 
lages owned by the family), that these 
three villages yielded Rs. 1,500 a year as 
G 


defendants accordingly stated in para. 5 
of the written statement (p. 9) that by 
means of this notice the plaintiff declared 
the separateness of his status and, the 
defendants added that it was agreed, as 
the result of the notice, that a deed of 
partition would he registered as soon as 
Bhagwan Das recovered from his illness. 
It was the defendants’ case that on 2nd 
February 1922 Bhagwan Das was really 
ill, but we may state at once that there 
is no reliable evidence to prove this and 
the Court below has not found that such 
was the case. 

In view of the pleadings stated above, 
the only question for decision was whe¬ 
ther the plaintiff had separated in July 
1920. No question arose as to whether 
if the family was joint, even at the date 
of the registered notice namely, 2nd Feb¬ 
ruary 1922, the delivery of the notice 


created a disruption in the family. The 
NIHAL CIIAND 


Nand Lal 
Bhagwan Das 

(died 1st May 1022) Ram Bi 

(died pe 

Brij Behar 


Shyam Beliari Lal, Defendant Raj Beha 

the net profit, that as the total amount of 
yearly profits to which the plaintiff was 
entitled for his one quarter share was 
Rs. 2,000, it was arranged that at the 
close of the agricultural year which com¬ 
menced in July 1920 (1328 F) an adjust¬ 
ment of account would take place and the 
deficiency in the plaintiff’s profits would 
be made good by Bhagwan Das and Ram 
Bilas, that all moveable properties ’were 
actually divided, that the servants of the 
family were di-vided and they thereafter, 
managed for their respective masters and 
that as regards money lending and sugar 
business, it was agreed that after the pay¬ 
ment of a possible debt, the balance would 
bo divided. It appears that on 2nd Feb¬ 
ruary 1922, the plaintiff sent a registered 
notice to Bhagwan Das and Ram Bilas 
demanding partition. The defendants did 
not rely on it as a document creating, as 
a matter of law, a separation in the status 
of the family. The reason was that ac¬ 
cording to their case the partition had 
already taken place in July 1920. The 
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Tula Ram 


is, Defendant Thakur Pd. 

ding the suit) | 

I Bankev Behari, 

Lal, Defendant Plaintiff 

i 


i Lal, Defendant Taj Behari Lal, Defendant 

(died pending the suit) 

case, however, lias been considered from 
both the aspects and the following issue 
was framed by the Court below : 

Whether the plaintiff separated from the 
joint family about July 1920. If the answer 
to the above be in the negative, is the plaintiff 
to be looked upon as separated in interest after 
his notice or registered letter of 2nd Feb¬ 
ruary 1922.” 

The learned Subordinate Judge recorded 
the following linding as to the first part 
of the issue : 

Therefore if I were asked on the strength 

of oral evidence.to held that there 

was a regular partition by metes and bounds 
of all the joint family property in or about 
July 1920, I would unhesitatingly decline to 

do so.In fact, I may go the length of 

saying that even the entire circumstantial evi¬ 
dence, to which I shall presently refer, read in 
conjunction with oral evidence referred to 
above, fails to my mind to establish that any 
regular partition of all the family property by 
metes and bounds was really made.” (p. 115 of 
the printed record). 

The learned Judge then proceeded to 
remark that the above finding did not 
preclude the Court from finding that the 
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plaintiff had, as a matter of fact, severed 
his rights or interest in the joint family 
property. The learned judge ultimately 
held, as already stated, that the plaintiff 
had severed his interest during the life¬ 
time of La 1 Bhagwan Das, but did not 
say when the disruption took place. As 
we have already stated, the learned Judge 
was not satisfied that a partition took 
place in July 1920. 

Before examining the evidence the 
learned Judge adopted a method of trying 
the case of which we do not approve. 
Instead of arriving at findings of fact first 
and applying the law then, he proceeded 
to find out what the law was and then to 
find his facts. This procedure is calcu¬ 
lated to mislead a Judge and to tempt him 
to arrive at findings which are likely to 
jfit in with his view of the law. In our 
opinion this is what has actually hap¬ 
pened, in this particular case. The learned 
Judge found as a matter of law that a 
definite and unambiguous indication by one 
member of intention to separate himself 
and to enjoy his share in severalty may 
amount to separation (p. 116 of the re¬ 
cord). It is not the case that the learned 
Judge applied this rule of law to the 
notice dated 2nd February 1922 speci¬ 
fically, but he applied it to the entire 
case. 

The first thing that we have to see is 
whether the learned Judge erred in his 
finding of fact, namely, that the plaintiff 
had separated his status from the joint 
family and had become a separated 
member. The learned Judge, as already 
6tated, has discarded the oral evidence 
adduced on behalf of the defendants. He 
based his opinion on the account books 
said to belong to the family and the ac¬ 
count book of a certain legal practitioner 
Lala Tribhuban Lal. He relied also on 
certain minor pieces of evidence which 
will all be noticed, in due course.- 

It appears that, as very often happens 
in the case of a suit for partition of 
large properties belonging to a joint 
family, the filing of the plaint was fol¬ 
lowed by an application to the Court to 
send down a man, styled a commissioner 
to take possession of the account books 
and moveables in the possession of the 
defendant. The object of this procedure is 
to prevent the defendants from manipulat¬ 
ing the accouut books and removing the 
moveable properties and the cash, if any. 
A similar application was made in this 


case and certain account books were 
brought into Court by a certain pleader 
who was appointed the commissioner. 
When the account books were received in 
Court the plaintiff was asked to state if 
those books were or not the books belong¬ 
ing to the joint family. He replied in 
the affirmative. The learned Judge pinned 
the plaintiff down to this statement and 
did not permit him to say later on, that 
some of the account books had been 
tampered with at the instance of the de¬ 
fendants. Before us the learned counsel 
for the plaintiff contented himself with 
pointing out that some of the account 
books were entirely unreliable, although 
they may have been kept and maintained 
by servants of the joint family. For rea¬ 
sons to be presently stated, we are 
satisfied that some of the account books 
cannot possibly be accurate. It is only 
the account books that are properly! 
kept that are admissible in evidence as 
relevant: vide S. 34, Evidence Act. 

(Then the Judgment proceeded to consider 
the oral and-documentary evidence of 
both parties and coming to the conclusion 
that at the date of the death of Bhagwan 
Das the parties were living jointly and 
there was no separation at all proceeded.) 
Now we come to a consideration of the 
effect of the registered notice which was 
given, evidently, in a fit of petulance, by 
the plaintiff to Bhagwan Das and Ram 
Bilas. This will be found printed at p. 
147 of the record. As we have already 
said, it is not a part of the defendants 
case, as put forward in the written state¬ 
ment of Ram Bilas that from the date of 
the delivery of this notice to the address- 
ess of it, the families became separate, to 
all intents and purposes. The defendants 
case on the other hand was that there al¬ 
ready existed a separation which had 
taken place some 20 months previously, 
and the result of this notice, dated 2nd 
February 1922, was only a declaration ot 
the factum of separation. Before we con¬ 
sider the legal effect of this notice, we 
may at once point out that the very ac 
that such a notice was given tends to ©- 
stroy the defendants’ case that there ha 
already existed a separation between t 0 
parties. By this notice, Bankey Behan 
asked for a partition. The reference to 
‘settlement of account’ has no reference 
to any previous partition alleged by t e 
defendants in the written statement and 
for two reasons. The notice does not 
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imply any previous partition. Further, 
the Court below has found that there was 
no partition by metes and bounds and 
we have found that there was no parti¬ 
tion at all. 

There can be no doubt that a member 
of a joint Hindu family, if he chooses, 
may separate himself and to effect a se¬ 
paration in status it is not necessary that 
the other members should be a consent* 
ing party. But even where an unequivo¬ 
cal wish to separate is once declared any 
separation will not be effected, in law, if 
it be found, as a fact, that the intention 
was given up as the result of a subsequent 
agreement of the parties by which the 
notice was expressly or impliedly with- 
[drawn. Before we proceed to consider 
the case-law, let us examine the facts of 
the case. The plaintiff’s case is that 
after he had given this notice, he was 
called upon to explain his conduct to¬ 
wards an elder member of the family, 
like Bhagwan Das. One Lai Bahadur, 
undoubtedly a relation of the parties, 
and )vhose brother comes as a witness for 
the defendants, swears that he was pre¬ 
sent at the interview. The result of the 
interview was that the plaintiff was pro¬ 
mised some money for his expenses and 
he admitted his error in asking for parti¬ 
tion. There can be no doubt that the 
plaintiff himself and his witness, Lai 
Bahadur, have in occasional passages of 
the evidence made statements which can¬ 
not he accepted. But it is perfectly 
clear to us that the notice was not fol¬ 
lowed by anything serious in the nature 
of a disruption of the family. The de¬ 
fendants’ case is that when the notice 
was received, the plaintiff was told, evi¬ 
dently by Ram Bilas, that Bhagwan Das 
was ill and the plaintiff must not hurry, 
and when Bhagwan Das got well, an ac¬ 
count would be taken of what further 
profits were due to the plaintiffs and a 
deed of partition would be registered. 
We can take it, therefore, that it is com¬ 
mon ground that no actual partition fol¬ 
lowed the giving of the notice (p. 147). 
Again, it is common ground that, as the 
result of the notice, a meeting among 
the member of the family took place, in 
which distant relations may or may not 
have been present, and nothing came out 
of the storm which the notice aroused. 
We may, therefore, safely take it, in 
view oif the ’subsequent conduct and 
statements of the parties, enumerated 
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above, and as the evidence adduced by 
the plaintiff shows that the plaintiff 
dropped his idea of separation, at the in¬ 
stance of the other members of the 
family and possibly of relations like Lai 
Bahadur. The plaintiff, having no son 
and only a daughter his separation meant 
the loss of a quarter share to the family. 
This very inducement was likely to have 
been put forward to make the plaintiff 
abandon his idea of separation. Our 
finding of fact, therefore, is that the 
plaintiff did conceive an idea of separa¬ 
tion, but gave up that idea a day or two 
later as the result of a family meeting. 

Now we come to the question of law, 
which is involved in the second part of 
the issue framed by the Court below and 
is reproduced here : 

“Has the plaintiff to be looked upon as se¬ 
parate in interest after his notice or registered 
letter of 2nd February 1922 ?” 

On behalf of the respondents reliance 
has been placed on a statement of law 
contained in the case of Bam Kali v. 
Khamman Lai (l) by two learned Judges 
of this Court, the judgment being de¬ 
livered by Sen, J. The learned Judges 
professed to lay down the result of cer¬ 
tain decisions of Hindu Law relating to 
joint families and partition. The pro¬ 
position relied on by the respondents in 
support of their case is Cl. (e) at p. 879 
of the report. To understand this Cl. (e). 
we have to read it with the preceding, 
Cl.(d). They are as follows : 

(d) It is not necessary that there should be 
a concensus or agreement among the copar¬ 
ceners for the severance of status of the joint 
family. 

(e) Where severance is effected by explicit 
declaration, the result is decisive and the 
legal result cannot bo affected or controlled 
by subsequent conduct of the parties. 

With the proposition in Cl. (d) we 
have no quarrel. As regards Cl. (e) too, 
we should have no quarrel with it, if the 
third word “is” may be read as “has; 
been.” 

We have not the least doubt that the- 
learned Judges did use the word “is” in 
the sense of “has been.” The proposi¬ 
tion that is laid down in Cl. (e) is really 
a proposition that was laid down by this- 
very Bench of the Court, in Jai Narain' 
v. Baijnath Bai (2) quoted by the learn¬ 
ed Judges themselves with approval at 
p. 878. This proposition lays down that 
where there has been a completed separa- 

(1) A. I. R. 1928 All. 422=26 A. L. J. 857. 

(2) A. I. R. 1928 All. 419=50 All. 615. 


Bankey Behari Lal v. Brij Behari Lal 
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tion, there can be no joint family after¬ 
wards except by way of reunion. 

The case before us is whether.the evi¬ 
dence before us points to a completed 
separation or only to an attempted sepa¬ 
ration. We have found as a fact that 
there was no completed separation, that 
.a separation was demanded but the de¬ 
mand was given up at the instance of the 
•other members of the family. The ques¬ 
tion therefore is whether an unequivocal 
demand which has not been persisted in 
and has no doubt, been given up with the 
consent of the other members of the 
family must nevertheless be treated as 
affecting a separation? The answer to this 
question is not furnished by the case 
of Earn Kali v. Khamman Lai (i) relied 
on by the respondents. Indeed their 
Lordships do concede at p. 876 ( of 26 
A. L. J .) of the report that on the autho¬ 
rity of the Privy Council, 

it must be held to be settled law that the 
intention to separate can very well be aban¬ 
doned.” 

The cases quoted by their Lordships, 
viz., Kedar Nath v. Rattan Singh (3) 
and .Palani Ammal v. Muthuvenkata- 
•chala Moniagar (4), afford illustrations 
of a demand for separation, subsequently 
abandoned • with the result that the 
jointness of the family remained undis¬ 
turbed. In the case of Kedar Nath v. 
Rattan Singh (3), there were three bro¬ 
thers; one separated outright, the second 
brought a suit for partition but with¬ 
drew his claim and remained joint with 
the third brother against whom he had 
brought the suit. Their Lordships held 
that as between the second and third 
brothers there was no disruption of joint¬ 
ness. Similarly, in the Madras case 
there was a demand for separation. A 
partition suit was filed, but ultimately, 
the matter was compromised. It was 
held that the family did continue to be 
joint. In all these cases, the demand was 
abandoned with the consent of the other 
members of the family. It is not neces¬ 
sary for us to say, definitely, in this case, 
•whether the person making the demand 
for partition may abaudon it without the 
consent of the other members of the 
family, so as to enable him to continue to 
be a member of the joint family. But it 
is clear to us that, where all the parties 

(S) [1910] 32 V117 415=7 LG. 648=377.A. 

161 (P.C ). 

(4) A. I. R. 1925 P. C. 49=43 Mad. 254=52 

I. A. 33 (P.C.). 
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are agreed, including the member de* 
manding a separation, that the demand 
should be withdrawn, there is no disrup¬ 
tion in the status of the family. Such be¬ 
ing our view of the law we hold that the 
mere notice of 2nd February 1922, which 
was never persisted in and which was 
ultimately given updid not create a dis¬ 
ruption of the joint family. 

The result is that the family was joint 
when Bhagwan Das died on 1st May 
1922. Ifc follows that the plaintiff is 
entitled to a half-share in the entire joint 
family property. We allow the appeal, 
modify the decree of the Court below and 
decree the plaintiff’s suit for partition, in 
its entirety. This will be the prelimi¬ 
nary decree in the suit and the partition 

% • a m A 

will be carried out in accordance with 
law. The plaintiff will have his costs of 
the suit and of the appeal. 

M.n./r.k. Appeal allowed » 
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Boys, J. 

Mt. Mumtaz Begam — Plaintiff—Ap¬ 
pellant. 

v. 

Mt. Lachhmi and others —Defendants 
—Respondents. 

Second Appeal No. 86 of 1927, Decided 
on 18th December 1928, from decree of 
Sub-Judge, Muttra, D/- 11th September 

1926. 

(a) Interpretation of Statutes — Express 
words—Words especially important must be 
given appropriate meaning. 

Words must bo given their appropriate 
meaning and most empatically so, words of 
such tremendous import as “ the mortgagor ” 
etc., in S. 58 (c), T. P. Act. [P 176 01] 

# (b) Transfer of Property Act, S. 58 (c)— 
Definition is not self-sufficient—Reference 
to Cl. (a) is necessary for detei mining if a 
transaction is mortgage. 

Section 58 (c) bears internal evidence that it 
cannot possibly be a self-sufficing definition of 
a mortgage by conditional sale 1 and that refe¬ 
rence to S. 58 (a) cannot possibly bo avoided 
because S. 53 (c) does not by itself fnor do the 
Cls. (b), (d) or (e) by themselves) declare any 
transaction whatever to be a mortgage. It is 
S. 58 (a) which declares what transactions are 
mortgages and it is necessary to determine 
whether there is a mortgage at ail before 
Cls. (b), (c), (d) or (e) are referred to. 

[P.176 C 1 & 2] 

(c) Transfer of Property Act, S. 58 (c)— 
Scope—Mortgages taking form of ostensible 
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only one document. I have not had the 
document itself placed before me. Nor 
has the Court been supplied with a trans¬ 
lation or transliteration of the document 
as required by the rules of the Court. 
From the judgment of the trial Court it 
is manifest that in addition to the sale 
there was also a clause empowering the 
transferrer to repurchase the house that 
had been sold at any time within three 
years from the date of the sale. The 
trial Court has held that there was no¬ 
thing to show that the relation of debtor 
and creditor continued to exist, that the 
documents of title were all handed over 
to the purchaser; that immediate posses¬ 
sion of the house was given, that there 
was nothing about interest; that the 
price was a very fair one; and that the 
period for the purchase was a fair indica¬ 
tion that the document was intended to 
be a sale and not a mortgage-deed. The 
lower appellate Court referred to the fact 
that the present suit had been brought 
. years after the execution of the deed, 
i, e , about 12 years after the date fixed 
for the purchase; that all the incidents 
of an absolute sale had come into effect 
including immediate possession and the 
passing of the title; that the price was 
found more than a fair price; and that 
there was nothing to show that there 
was a relation of debtor and creditor con¬ 
tinuing to exist between the parties. Both 
Courts held without hesitation that the 
document consituted an out-and-out sale 
with a covenant that the vendee would 
resell the property if he was asked to do 
so within three years. The 
lial section of the Transfer 
Act is S. 58. 

The case stated by counsel 
pellant, if I have put it together co'r- 
reetly from his argument and the cases 
referred to by him, is as follows: 

“ The only portion of S. 58 requiring consi¬ 
deration is Cl. (c). It is not necessary before 

applying Cl. (c) first to determine whether the e 
is a mortgage at all. The• words “ the mortga¬ 
gor, mortgaged property ” and “ mortnaeo- 

money bg as „ mot gag^ 

the property -and “the price or consider’a- 
.on respectively. Where there is a trans- 

vith n‘° h 18 f? th ( G f c aCe 0f !t a sale coupled 

CMcHW r Cr f th ° coaditi °"s set out in 
Cl. (c that transfer is a mortgage by 'condi- 

immaterial. ^ ^ qUestion ' ° f intention is 

The whole argument then, of the ap¬ 
pellant involves reading S. 58, Cl. (c) as 
if it read 
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sales on certain conditions are alone mort¬ 
gages by conditional sale. 

Section 58 (c) does not say that any transac¬ 
tion where there is an apparent sale (whether 
real or only ostensible) on certain conditions 
is necessarily a mortgage by conditional sale, 
but merely that of those transactions which 
are mortgages those which take the form of an 
ostensible sale on certain conditions are to be 
called mortgages by conditional sale. 

[P 177 C 1 ] 

# (d) Transfer of Property Act, S. 58 (c)— 
Meaning of “ ostensible ” explained. 

The word ostensible ” does not mean (a) 
merely that the object bears a certain form or 
appearance without suggesting that it is or is 
not that of which it has the superficial appear¬ 
ance, but means (b) that the object bears a 
certain appearance but is not really that of 
which it bears the appearance. [P 178 C 1 ] 

(e) Transfer of Property Act, S. 58 (c)— 
Test. 

Intention of parties is material for deciding 
whether transaction is sale or mortgage- 
A.I.Ii. 1921 1\C. 22G, Foil .; A. I. R. 192G 
AIL G70, held not Appl.; A. I. R. 1927 All. 137, 

[P 178 G 2] 

$ (f) Transfer of Property Act, S. 58 (c)— 
Tests to determine whether transaction is 
sale or mortgage. 

It can be contended that transaction was 
not intended to be a mortgage, when it is 
found that there was nothing to show that the 
relation of debtor and creditor continued to 
exist, there was nothing about interest or its 
equivalent, that the price was a very fair one 
for a sale, and that a very long period, (five 
times as great as the period contemplated in 
the deed) had been allowed to elapse before the 
party took action. It is immaterial that 
prior to the transaction the relation of debtor 
and creditor had existed between the parties • 
49 AIL 405 Rd. on. -[P 179 C 2; P 180 G 1 ] 

(g) Transfer of Property Act, S. 58 (c)-~ 

Document one—Transaction is not neces¬ 
sarily mortgage. 

Tint a transaction was all contained in one 
document, is by itself cortaintly not conclu- 

<v 7 rw jw? ^action was a mortgage : 38 
all o70 [1 .G.j, Rel. on. [p 180 C 1] 

N. P. Asthenia, for Appellant. 

G N. Kunzru and S. C. Das— for Bes- 
poudents. 


only mate 
of property 

for the ap 


i . . —This is a plaintiff’s ap- 
peai arising out of a suit for redemption 
of what is alleged by the plaintiff to be 
a mortgage by conditional sale dated 14th 
February 1910, that is long after the 
transfer of Property Act came into force. 
Ihe defendants contention is that the 
transaction was an out-and-out sale. Both 
Courts have agreed with the defendant 
and have dismissed the suit. 

The transaction is all evidenced by 
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“ (c) where the transferrer purports to sell the 
property on condition that on default of pay¬ 
ment of the price on a certain date the sale 
shall become absolute or on condition that on 
such payment being made the sale shall be¬ 
come void or on .condition that on such pay¬ 
ment being made the buyer shall transfer the 
property to the seller, the transaction is a 
mortgage by conditional sale and the mort¬ 
gagee a mortgagee by conditional sale.” 

How far this argument was prompted 
by anxiety lest the findings of the lower 
Courts might be held to be findings of 
fact on the question of intention and so 
to debar the appellant from any right of 
second appeal I am unable to say, but it 
has to be examined. Counsel was able 
to find some support in the language used 
in certain reported cases, but I am of 
opinion that the contention is unsound. 
To these authorities I shall return ; at 
the moment I desire only to make clear 
the issue on which the decision turns. 

Firstly, the argument gives no effect 
to the words “the mortgagor,” “mortgaged 
property” and mortgage-money” and as¬ 
sumes that in place of those phrases the 
words “transferrer,” 'the property” and 
“the price” may be read. There is no 
justification for this. Words must be 
given their appropriate meaning and most 
emphatically so, words of such tremend¬ 
ous import as the mortgagor” etc. It 
involves rewriting the whole clause. 

Secondly, it fails to appreciate that the 
word “ostensibly” has two meanings only 
one of which can possibly be attributed 
to it as used in S. 58 (c) and the inevit¬ 
able consequence of attributing to it its 
correct meaning. To this I shall return. 

Thirdly, it omits to notice the signifi¬ 
cance of the change from the use of the 
word “is” in para. 1, S. 58 (a) which 
defines a mortgage to the words “is 
called” in all the rest of S. 58 which 
gives the appropriate names to the par¬ 
ties and particular categories of mort¬ 
gages. 

Fourthly, S. 58 (c) bears internal evi¬ 
dence that it cannot possibly be a self- 
sufficing definition of a mortgage by con¬ 
ditional sale, and that reference to S. 58 
(a) cannot possibly be avoided. It is 
only necessary to read the clause, where 
the mortgagor ostensibly sells the mort¬ 
gaged property . . . .” What property ? 
If it is suggested that anybody can be a 
transferrer, that any form of consideration 
may be regarded as the price and that it 
was only bad drafting when drawing up a 
definition of mortgage by conditional sale, 
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to anticipate by calling the transferrer 
the mortgagor” and the consideration 
the mortgage-money”, it is at least be¬ 
yond doubt that it is impossible to re¬ 
gard it as essentially immaterial whether 
the term “the mortgaged property” is 
used or the term “the property”. The 
use of the term “the mortgaged property” 
is compelled, for otherwise the definition 
would cover a case of ostensible sale even 
of moveable property. Use of the term 
“the mortgaged property” in its turn 
compels reference to S. 58 (a). From an¬ 
other aspect, if, as has been precisely sug¬ 
gested, all that is necessary to a mortgage 
by conditional sale is a transfer which is 
in form a sale on certain conditions it 
could cover any property, which is obvi¬ 
ously not the case. 

I will proceed to state the view which 
I hold of the proper scope and interpreta¬ 
tion of this Cl. (c), S. 58. S. 58 (c) does 
not by itself (nor do the Cls. (b), (d) or 
(e) by themselves) declare any transaction 
whatever to be a mortgage. It is S. 58 
(a) which declares what transactions are 
mortgages. Before Cls. (b), (c), (d) and (e) 
are looked at all it is necessary to deter¬ 
mine whether there is a mortgage at all. 
It appears to me manifest that if refer¬ 
ence is first made to Cl. (c) before con¬ 
sidering Cl. (a) pause must instantly be 
made before being able to apply Cl. (c) at 
all at the words “the mortgagor.” Is 
there “a mortgagor?” The question must 
first be determine! and can only be deter¬ 
mined by reference to S. 58 (a). 

When it has been determined whether 
the transaction satisfies the conditions of 
S. 58 (a) and it has been found that it 
does, then there is a mortgage, and cer¬ 
tain general consequences will follow. 
When and if this has been found, it may,, 
and in most cases will, be necessary to 
determine what are the incidents of the 
mortgage which has been found to exist, 
i. e., what consequences will ensue. Cer¬ 
tain incidents are declared by other sec¬ 
tions of the Transfer of the Property Act 
and by other Acts (e. g. the Limitation 
Act) to attach to all mortgages and cer¬ 
tain further incidents according to the 
particular category in which the parti¬ 
cular mortgage falls. To determine into 
which category the mortgage, which has 
already been found to exist, falls we then 
have to look at S. 58 (b), (c), (d) and (e) 
and S. 58 which tell us by what name 
the particular mortgage is to be called . 
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In determining whether it was a mort¬ 
gage some of its characteristics will have 
been determined (e. g. whether, where 
there was apparently a sale, the sale was 
real or only ostensible and actually for 
the purpose of securing a loan, etc.). If 
the characteristics already so found pro¬ 
ved or obviously apparent are not suffi¬ 
cient to determine into which category it 
falls, further inquiry will have to be 
directed to the existence or non-existence 
of the additional requisite characteristics. 
Having determined into which category 
it falls then it is possible to apply the 
other sections and Acts which declare the 
incidents attaching to the particular form 
of mortgage. To put this in other words, 
S. 58 (c) does not say that any transac¬ 
tion where there is an apparent sale (whe¬ 
ther real or only ostensible) on certain 
conditions is necessarily a mortgage by 
conditional sale, but merely that of those 
transactions which are mortgages those 
which take the form of an ostensible sale 
on certain conditions are to be called 
mortgages by conditional sale. The gene¬ 
ral provisions relating to mortgages will 
apply to such by virtue of the previous 
finding under S. 58 (a) that they are 
mortgages and the special provisions re¬ 
lating to mortgages by conditional sale 
will apply to them by virtue of their 
being called” or classified as “mortgages 
by conditional sale” in accordance with 
S. 58 (c). 


The above is in accordance wit! 
what might have been expected whe: 
the framers of the Act proceeded t 
their work. Before the Transfer of Pro 
perty Act there were various kinds o 
transactions which were held to be mort 
gages with varying incidents attachin : 
to them. The obvious thing to do wa 
to lay down first what essential condi 
tions must be satisfied before a transac 
tion could be called a mortgage at all 
This preliminary step was taken ii 
para. 1, S. 58 (a). Having determine* 
what was essential to the transactior 

amounting to a mortgage (note the won 

a mortgage is ) the draftsmen then pro 
ceeded to give names to the parties th 
consideration, and the document by de 
Glaring that they should be “called” th 

mortgagor the mortgagee” “the mort 
gage-money and “the mortgage-deed’ 
respectively. I n other sections of th 

~^ i i * , were laii 

down to be applicable to all transaction 
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found to be mortgages. It was then 
necessary to determine to which class a 
particular form of mortgage belonged in 
order to determine what special incidents 
should attach to a particular mortgage in 
question. For this purpose in S. 58 (b) 
to (e), further characteristics were de¬ 
tailed according to which if they were 
found to exist the particular mortgage 
would be classified or “called” “simple” 
by “conditional sale,” “usufructuary,” or 

English” respectively, and in other sec¬ 
tions of the Act certain special provisions 
are laid down to apply particularly to 
each class. Where the further specified 
sets of characteristics were not found to 
exist in their simple form or a combina¬ 
tion of certain simple forms provision 
was made by S. 98, such being described 
as “anomalous mortgages.” 

Parenthetically, in reference to the 
discussion that sometimes arises as to 
whether the legislature meant by the 
enactment of S. 58 (c) to amend or merely 
to state the then existing law I may 
note that if the view expressed above 
by me is correct the only change made 
by S. 58 (c) in the existing law, if 
it can be called a change, is that while 
before the passing of the Act*it was open 
to argument that any particular transac¬ 
tion entered into before the Act which 
had been found to be a mortgage was of 
the class of mortgages by conditional 
sale and had the incidents attaching to 
that form of mortgage, three kinds of 
mortgage entered into after the Act are 
specifically declared to be of the class of 
mortgages by conditional sale, and it may 
well be that by implication the legis¬ 
lature intended that no other mortgages 
not coming within the terms of S. 5°8 (c) 
were to be considered mortgages by con¬ 
ditional sale, and if they do not come 
within the descriptions in S. 58 (b), (d) 
or (e) they would have to be considered 
as anomalous mortgages. 

To turn now to the authorities which 
were quoted to me in support of the ap¬ 
pellant’s contention, and a consideration 
of these will involve consideration also of 
the true meaning of the word “ostensible” 
as used in S. 58 (c). These decisions are 
repoited in Jagcmucith v. Gauvi (l) and 
the judgment of Ashworth, J., in Lalta 
v. Jagdish (2). There are also to be 
found some remarks, in the judgment of 

(1) A. I. R. 1926 All. 670. 

(2) A. I. R. 1927 All. 137=48 All. 787. 
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Sulaiman, J., who was a party also to 
the decision in Jagannath v. Gauri (l), 
Mathura v. Jagdeo (3) which seem to 
support the appellant, but he clearly held 
at the bottom of p. 421 that the intention 
was the primary question. 

On the other hand the contention of 
the appellant finds no support at all in 
the judgment of Kanhaiya Lai, J., who 
with Ashworth, J., decided the case Lalta 
v. Jagdish (2) nor in the judgment of 
Lindsay, J., who with Sulaiman, J., de¬ 
cided the case Mathura v. Jagdeo (3). For 
the respondent I was also referred to 
Jhanda v. Wahiduddin (4). To all these 
cases, besides others, I have given the 
most careful consideration. I note that 
the remarks in Jagannath v. Gauri (1) 
were avowedly obiter while the views of 
Ashworth, J., avowedly differed from 
those of Kanhaiya Lai, J. 

I will discuss here the meaning of the 
word “ostensible” as used in S. 58 (c). 
The word has two meanings and it is 
essential to be clear as to the sense in 
which the word is used. The word 
“ostensible” may mean either (a) merely 
that the object bears a certain form or 
appearance jvithout suggesting that it is 
or is not that of which it has the super¬ 
ficial appearance or (b) that the object 
bears a certain appearance but is not 
really that of which it bears the appear¬ 
ance. I may be pardoned for emphasiz¬ 
ing this by reference to the second mean¬ 
ing as stated in the Oxford Dictionary 

“often implicitly or explicitly opposed to ‘ac¬ 
tual’ ‘real’ and so equals ‘merely’ ‘professed’ 
‘pretended’.” 

It seems manifest that the second is 
the only meaning possible here. If it 
meant in S. 58 (c) only “having the ap¬ 
pearance of a sale” without importing 
: also that it was not really a sale, it would 
involve holding that the legislature, as 
of course it had power to do, had declared 
that, regardless of the intention of the 
•parties, if the transaction bore the ap¬ 
pearance of a sale on one of certain condi¬ 
tions, it was in law a mortgage even 
though the parties may have intended a 
sale. 

Apart from the fact that there is no 
reason for crediting the legislature with 
so drastic an action (and I have shown 
that in my view the object intended and 
•effected was quite different), the Privy 

(3) A. I. R. 1927 All. 321=49 All. 405. 

(4) A. I. R. 1916 P. C. 49=38 All. 570=43 
I. A. 284 (P.C.). 


Council has continued to apply the test 
of intention to make a sale or to make a 
mortgage to transactions entered into after 
the Act: Narasingerji v. Parthasaradhi 
Ratjanim Garu (5). For the contrary 
view I can only find the remarks in 
Jagannath v. Gauri (l) which were 
avowedly only made obiter as suggesting 
an idea and the view of Ashworth, J., in 
Lalta v. Jagdish (2) who held (p. 1064 
of 24 A. L. J.) that it was not necessary 
first to establish a mortgage; but even 
he, as I understand, agreed that the in¬ 
tention of the parties was the decisive 
factor, he would apparently limit the 
evidence of that intention by a test res¬ 
tricted to one point: see p. 1065 of 24 
A. L. J .: 

The question then of intention having 
to be decided, the thought suggested itself 
to me that, provided that the question 
of intention was determined, it was per¬ 
haps immaterial whether it was deter¬ 
mined when deciding whether under 
S. 58 (a) there was a mortgage or when 
deciding under S. 58 (c) whether the 
transaction was really a sale or only 
ostensibly a sale. But it is not in fact an 
academic question whether the decision 
as to there being a mortgage at all is ap¬ 
proached first by a consideration of 
S- 58 (a) or by a direct and primary con¬ 
sideration of S 58 (c). Of course the 
circumstances may be such that a mere 
statement of them suggests that if the 
transaction is going to prove to be a mort¬ 
gage at all it will prove to be one of the 
kind named in S. 58 (b), (c), (d) or (e), as 
the case may be, and it may be this fact 
that tempts to a consideration of the 
terms of those clauses at the outset; but, 
as it appears to me, to consider the terms 
of those clauses before it has been deter¬ 
mined whether the transaction is a mort¬ 
gage at all is not only an error of pro¬ 
cedure but an error which is also likely 
to confuse and mislead. The danger is 
manifold. If the first consideration of 
the question begins with Cl. (c) the mere 
fact that there is an apparent sale with 
one of the conditions specified, the mere 
similarity of some of the characteristics, 
is likely to pre-dispose the inquirer to a 
finding in a particular direction. Again, 
the fact that one or other of the charac¬ 
teristics is not to be found in S. 58 (cj 
may similarly prompt the idea that it_ ^ s 

(5) A. I. R* 1924 P. C. 226=47 Mad. 729=51 
I. A. 305 (P.C.). 
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not a mortgage at all, whereas, though 
not a mortgage by conditional sale, it may 
yet satisfy the requirements of S. 58 (a) 
and be an anomalous mortgage. The 
transaction may be quite unlike that in 
S. 58 (b) (d) or (e) and though very nearly 
like, yet not quite similar to that in 
S. 58 (c), but it may nevertheless be a 
mortgage within the definition in S. 58 (a), 
and of the class provided for in S. 98. 
On the other hand there is no room for 
these dangerous impulses if attention is 
first concentrated, as I have suggested it 
•should be, on the terms of S. 58 (a). If 
•concentration of the first attention be on 
the words in S. 58 (a) “for the purpose 
of securing etc.” the appropriateness of 
the various tests which 'have been ap¬ 
proved by their Lordships of the Privy 
Council of “purpose” or “intention” 
‘(e. g., is there anything to indicate that 
the relation of debtor and creditor sub¬ 
sisted as a result of the transaction) will 
be immediately apparent. 

Whether or not the sale was only 
ostensible (i. e., ostensible in the sense 
in which I have held that the word is 
used) will be one of the facts which has 
to be determined when determining whe¬ 
ther it was a mortgage at all. If it has 
been determined to be a mortgage that 
will involve a finding that the sale was 
only ostensible, and the first two require¬ 
ments of S. 58 (c) will have been found, 
•that there is a mortgagor and a sale which 
was only ostensible. 

Finally, the view that I have suggested 
appears to have this recommendation also 
that it allows to every word as we pro¬ 
ceed throughout its natural meaning and 
it gives rise to no difficulty whatever as 
to the steps by which a decision is to be 
reached. Opinions may differ as to the 
exact weight to be attached to any parti¬ 
cular item of the evidence, but that is 
inevitable in all cases. 

The suit in this case was brought 
12 years after the period of three years 
named in the deed had elapsed, but it was 
contended by counsel for the appellant 
that if he had succeeded in showing that 
this was a mortgage by conditional sale 
he would have the full period of 60 
years within which to redeem and the 
limitation to three years in the deed 
must be regarded as a clog upon the 
equity of redemption, ft may be noted 
that the contention involves drawing a pen 
through the words “ on a certain date ” 


in S. 58 (c), T. P. Act. The two id:as 
that * a certain date ” is one of the 
necessary characteristics before a mort¬ 
gage can be classed as a mortgage by 
conditional sale. S. 58 (c) and the idea 
that the period within which the pay¬ 
ment or the repurchase is to be made 
cannot by the stated rule forbidding a 
so-called clog on the right of redemption 
be limited to a certain date seem difficult 
to reconcile, and might have required 
further examination but for the view at 
which I have arrived as to the nature of 
this deed and which I shall now state. 

Turning to the facts of this particular 
case, the first question is, was there by 
the deed a transfer of an interest in 
specific immovable property for the pur¬ 
pose of securing the payment of money 
advanced by way of loan ? If there was, 
there was a mortgage and the next ques¬ 
tion to be determined according, to the 
characteristics found existing, would be 
in which category of mortgages would 
the transfer fall ? In answering the first 
question by a consideration of S. 58 (a) 
the only doubt that could arise in the 
circumstances of this case is as to the 
“ purpose ” or “ intention ” of the trans¬ 
action. On the face of it it is a sale 
with an agreement for reconveyance. 
Was it really as well as in form a sale 
or only ostensibly a sale and really a 
mortgage? 

Lest counsel for the appellant might 
have thought from any remarks that fell 
from me that I was in agreement with 
his contention that “intention” was 
immaterial I gave him a further oppor¬ 
tunity ol dealing with the findings of the 
lower Courts as to the intention. As¬ 
suming that the finding of both Courts 
that the intention of the parties was that 
the document should constitute an out- 
and-out sale and not a mortgage is open 
to challenge in second appeal, I find that 
the Courts have both applied their minds 
to this question and have agreed that 
the proper conclusion to be drawn is that 
the parties did not intend it to be a mort¬ 
gage; and it is for the appellant to satisfy 
me that that was a wrong conclusion. 

The Courts below in arriving at the 
conclusion that the transaction was not 
intended to be a mortgage have relied 
upon among others, the points that there 
was nothing to show that the relation 
of debtor and creditor continued to exist; 
that there was nothing about interest 
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or its equivalent; that the price was a 
very fair one for a sale; and that a very 
long period, five times as great as the 
period contemplated in the deed, had 
been allowed to elapse before the plain¬ 
tiff took action. For reliance on all 
these points there is ample authority. 
For the appellant it was mentioned that 
prior to the transaction the relation of 
debtor and creditor had existed between 
the parties. That fact manifestly as 
pointed out also by Lindsay, J., in 
Mathura v. Jagdeo (3), is no indication 
either way. Again, it was urged that 
the transaction was all contained in 
one document, but that by itself cer¬ 
tainly not conclusive for it has been 
held by their Lordships of the Privy 
Council : Jhanda v. Wahiduddin (4), 
that the mere fact that, where there 
were two deeds, they were executed on 
one day, while it is appropriate for con¬ 
sideration, is not necessarily indicative 
of a mortgage; and ordinarily there is no 
material difference between a transac¬ 
tion embodied in one document and the 
same transaction embodied in two docu- 
' ments executed on the same day. The 
appellant has failed to show any ade¬ 
quate ground for holding that the find¬ 
ing of the lower Courts as to the inten¬ 
tion was wrong. I see no reason to in¬ 
terfere and the appeal is dismissed with 
costs: 

M.N./R.K. Appeal dismissed. 
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Sen and Niamatullah, JJ. 

Irfan Ali and others— Plaintiffs— Ap¬ 
pellants. 

v. 

Bhagwant Kishore and others— Defen¬ 
dants—Respondents. 

First Appeal No. 247 of 1925, Decided 
on 12th June 1928, from decision of Sub- 
Judge, Agra, D/- 7th May 1925. 

(a) Mussalman Wakf Validating Act (6 of 
1913 )—A c t does not contemplate concurrent 
gift to charity — If ultimate gift is for 
charity, paltriness of the income set apart 
for such purpose is immaterial. 

Per Sen, J .—The Wakf Validating Act does 
not provide that there should be a substantial 
concurrent gift to meritorious objects or that 
there should be a concurrent gift to such ob¬ 
jects at all. The policy of the Act is amply 
vindicated, if there is an ultimate gift in 
favour of such objects as are considered pious, 
religious, dharitable or meritorious under the 


Mahomedan law or religion, and the paltri¬ 
ness of the income set apart for charity etc. is- 
immaterial. [P 183 C 2] 

(b) Mahomedan law— Wakf—Non-appoinf 
ment of trustee from public does not invali* 
date. 

Per Sen, J .—The mere fact that no member 
of the public is appointed a trustee will not 
invalidate a trust for charitable purposes. 

[P 184 C 1] 

(c) Mahomedan law — Wakf— Permanent 
dedication explained. 

Per Sen, J .—The words “permanent dedica¬ 
tion” imply that the subject and the object 
should be unfailing. [P 184 C 1] 

# (d) Mahomedan law— Wakf— (Per Sen, 
J .)—Mere use of word “wakf” does not in¬ 
dicate ultimate dedication to poor. (Niamat¬ 
ullah, J. contra). 

The mere use of the word “wakf” or the- 
making of a wakf in favour of one’s descen¬ 
dants does not necessarily predicate an ulti¬ 
mate dedication in favour of the poor or some 
other meritorious object. (Case laiu discussed).. 

[P 186 C 2] 

# (e) Mahomedan law—Wakf—( Per Sen , J.) 
—Intention to benefit exclusively the family 
—Public having no right to control —Ulti¬ 
mate benefit to poor cannot be implied 

(Naimatullah, J ., contra). 

Where the wakf indicatse the objects of the- 
endowment and limits them to the members of' 
his family and states in explicit language that 
the wakf is intended exclusively for the benefit 
of his family and the members of the public 
have no right of administration or control, an. 
ultimate benefit to the poor cannot be implied 
from such a transaction. (Case law discussed). 

[P 187 C 2] 

(f) Mahomedan law—Wakf—Validity. 

Per Niamatullah, /.—If the deed of wakf is- 
otherwise valid, the intention to defeat the 
creditors of his heirs cannot affoct the validity, 

[P 188 C 2] 

E. Iqbal Ahmad, Mukhtar Ahmad and 
S. K. Ear —for Appellants. 

N. P. Asthana—iov Respondents. 

Sen, J. —This is an appeal from the* 

judgment and decree of the Subordinate 

Judge of Agra, dated* 7th May 1925, dis¬ 
missing the plaintiffs’ suit for a declara¬ 
tion that the property specified in Sch. A 
of the plaint was endowed property and 
as such was not liable to attachment and 
sale in execution of the decrees held by 
Kedarnath, defendant 2 and by Shankar 
Lai, defendant 3 against Hakim Saiyed All 
Ahmad, defendant 4. 

Hakim Saiyed Mubarak Ali was a 
Mahomedan of the Hanif sect. His estate 
consisted of a residential house, 6 small 
houses which used to be rented out for 
shops and zamindari shares in two vi 
lages, namely, Nagla Patam and Phulpur* 

His family consisted of his wife, M.*- 
Sitara Begam, two sons, Hakim Saiyed 
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Nisar Ahmad and Hakim Ali Ahmad (who 
figures in the suit as defendant 4) two 
daughters, Mt. Mustafa Begam and Mt. 
Murtaza Begam and a grandson named 
Saiyad Wahajuddin. 

On 22nd June 1909, he executed a will 
which sets out in detail the properties 
owned by him. This will which appears 
to have been attested by his wife, his 
sons and daughters and duly registered 
by the Sub-Registrar of Agra provided 
that one-third of the income of his pro¬ 
perty after paying the Government re¬ 
venue, the rates and taxes and the sala¬ 
ries of servants should be utilized for 
necessary repairs and for expenses rela¬ 
ting to marriage and deaths (presumably 
of the members of the family) and for the 
Fateha ceremeny of his ancestors. The 
rest of the income of the property was to 
be divided amongst his wife, sons and 
daughters in certain fixed shares. This 
arrangement was to remain in force for a 
period of 25 years, after which the execu¬ 
tors under the will were directed to 
divide the property among the heirs ac¬ 
cording to their Quranic shares under the 
Mahomedan law. 

On 11th May 1911, Hakim Mubarak 
Ali executed a document which he des¬ 
cribes as a codicil to the will dated 22nd 
June 1909. The scheme of the original 
will is not departed from. The legacies 
are confined to the members of the family 
but the original legacy in favour of the 
two sons is modified to this extent that 
in place of the legacies to the sons per¬ 
sonally they are legacies to the sons, their 
wives, and children. 

This document is also attested by his 
wife and children like the document first 
mentioned. 

On 7th March 1913, the Musalman 
Waqf Validating Act (Act 6 of 1913) was 
placed upon the Indian Statute Book. 

Saiyed Mubarak Ali did not contract 

any debts during his lifetime and his 

estate was not burdened with any liabi¬ 
lities. 


The even peaceful tenor of his life 

pears to have been disturbed by his el 

3on, Saiyed Ali Ahmad who entered upo 

course of extravagance, contracted de 

and disgraced himself by ultimately se 

ing the shelter of the Court of ba 

ruptcy He was adjudicated an insolv 
about the year 1910. 

Matters stood thus, when on 23rd i 
rtober 1913, Saiyed Mubarak Ali 



the two wills already referred to and exe¬ 
cuted a fresh document, which purports 
to be an instrument of a testamentary 
character, under which a waqf was created 
relating to his entire property. 

The governing idea of the testator as 
can be gathered from the first two wills, 
is that his estate should remain intact 
after his death. Although the consent of 
the heirs in the lifetime of the testator 
does not validate a will under the Hanifi 
law, he got these two documents attested 
by his heirs with a view to bind their 
conscience with a moral obligation to 
give effect to his wishes. 

When the third document came to be 
executed, Hakim Mubarak Ali thought 
that he could create a perpetuity in favour 
of his descendants, by force of the -Wakf 
Validating Act, and the assent of his 
heirs was no longer necessary. The third 
document dated 23rd October 1913, is 
not attested by his wife, his sons and 
daughters. 

It opens with the following words : 

I, the executant, am a Saiyad Musalman of 
Hanifi sect. Previously, I executed a will 
and codicil in respect of my property and had 
them registered. I now revoke all of them and 
. k f by will of all my property, a list 

of which is attached to, and forms part of, 
this document, and declare it to be wakf by 
will.” 3 

As a matter of fact no list of property 
is appended to this document. The omis¬ 
sion does not invalidate the deed because 
the property was ascertainable and has 
been ascertained by the evidence produced 
in this case. 

In paras. 2 and 3 of this instrument, 
trustees are nominated, two of whom are 
the plaintiffs, of this suit. The third 
trustee died and in his place was ap¬ 
pointed his son who is plaintiff 2. 

Directions have also been given as to 
how the vacancies were to be filled up, if 
the trustees died or refused to assume the 
office. 

The scheme of the endowment will be 
apparent from the following paragraphs: 

Paragraph 4. 

“It will be incumbent on the trustees to pay 
the Government revenue and cesses and other 
Government demands, etc. whatever they may 
be as well as to defray the expenses of repairs 
and other expenses relating to the property 
and to pay the wages of employees out of l/3rd 
of the income of the wakf property and then to 
spend the remaining income on good acts, re¬ 
cognized as such by the Mahomedan law (as 
for instance fatiha offerings for elders, edu¬ 
cation and marriage of children etc. etc.) and 
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out of the other 2/3rcl of the income of the 
wakf property: 

(a) To continue to pay Rs. 20 a month to Mt- 
Sitara Begam, my wife, for inheritance. This 
sum she (will get) till the term of her life; and 
after her (death), the legal heirs will be enti¬ 
tled to get the same for their maintenance. 

(b) Similarly out of the aforesaid 2/3rd of 
the income my daughter’s son, Saiyed Wahaj- 
uddin will be entitled to get Rs. 5 a month for 
maintenance, generation after generation. 

(c) Similarly out of the said income Hakim 
Saiyid Ali Ahmad, the eldest son, and his wife 
and children will be entitled to get Rs. 30 a 
month for maintenance jointly generation 
after generation. 

(d) Likewise, Hakim Saiyid Nisar Ahmad, 
my second son and his wife and legitimate 
children will be entitled to get Rs. 30 a month 
for their maintenance jointly generation after 
generation. 

(e) In the same way my daughter, Mt. Mus¬ 
tafa Begam will be entitled to get Rs. 15 a 
month for her maintenance generation after 
generation. 

(f) In the same way, my second daughter, 
Mt. Murtaza Begam will be entitled to get 
Rs. 20 a month for her maintenance, genera¬ 
tion after generation.” 

Paragraph 5: 

It will be binding on the trustees to pay 
the fixed sums to the recipients for the mainte¬ 
nance. But the recipients will in no way, be 
competent to transfer these stipends, nor can 
the stipends be liable to attachment and sale 
in any decree.” 

Paragraph 6: 

” The dwelling house, together with its ap¬ 
purtenances, is also included in the wakf and 
it too can bv no means be transferred or en- 

V 

cumbered: of course, the persons for whom 
monthly stipends have been fixed by means of 
this wakf, will be competent to live in it.” 

Paragraph 7: 

After the payment of the aforesaid stipends 
out of the 2/3 of the income, the balance, be 
whatever it may. will be reserved and applied 
in multiplying the property. It will be law¬ 
ful for the trustees to make an addition to the 
monthly stipends out of the balance in their 
hand according as it may be advisable when 
the number of-the children of the stipendia¬ 
ries grows larger.” 

Paragraph 8: 

The trustees or other persons will not be 
competent to transfer or encumber the wakf 
property in any way.” 

Paragraph 11: 

“ In case of violation of the above condi¬ 
tions or any other kind of misconduct relating 
to the wakf. it will be lawful to avert it by 
the provisions of the law. But .it should be 
borne in mind that this is a wakf for the fami¬ 
ly and not-for the public, so the public have 
nothing to do with it. The’trustees will be the 
directors and managers of this wakf and only 
the persons declared entitled to stipend 
and maintenance under this wakf will be 
entitled to prevent, if necessary, violation (of 
the conditions) and misconduct. 

“ I have, therefore, executed this (deed of) 
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wakf by will in order that it may stand as- 

authority.” 

•/ 

This document is registered by Maulvl 
Abdus Samad, Sub-Begistrar of Agra on 
23rd October 1913. 

Saiyed Mubarak Ali 'died on 2nd De¬ 
cember 1914. Upon bis death, the will 
Was assented to by all his heirs. The 
trustees entered upon their office imme¬ 
diately and remained in possession of the 
property till troubles began in the year 

1923. 

Kedarnath, defendant 2 obtained a 
simple money decree against Saiyid Ali 
Ahmad for Bs. 655. Shankar Lai defen¬ 
dant 3 also obtained a similar decree 
against him for Bs. 371-8-6. These dec¬ 
ree-holders caused the .property in dis¬ 
pute to be attached by the Official Liquida¬ 
tor. defendant 1 on 28th February 1923 
The date fixed for sale was 23rd May 
1923. The plaintiffs as mutwallis of the 
endowment applied for and obtained the 
permission of the insolvency Court to 
institute the present suit which was filed 

on 29th October 1923. 

The Official Liquidator did not contest 
the suit. Negotiations for a compromise 
were in progress in the Court below for 
some length of time but ultimately the 
compromise fell through. The suit was 
contested by defendants 2 and 3 upon 
various grounds, most of which were fri¬ 
volous and which were properly rejected 
by the learned Subordinate Judge. Those 
pleas have not been urged before this 
Court and require no further notice. 

The plea which prevailed in the Court 
below was that the instrument dated 23rd 
October 1913 did not create a valid wakf 
under Act 6 of 1913. The claim was ac¬ 
cordingly dismissed. 

The sole question for determination in 
appeal before this Court is whether the 
instrument conforms to the provisions of 
the Wakf Validating Act, 1913. 

The judgment of the Subordinate Judge 
appears to have been .influenced by the 
following considerations: 

(a) A negligible sum has been provided 
for in-the instrument of trust for charita¬ 
ble objects, (b) Under the terms of the 
Validating Act no wakf in perpetuity for 
the support of one’s family, children oi 
descendants generally was valid, without 
an ultimate provision being made eithei 
expressly or by necessary implication for 
the benefit of the poor and the needy or 
for a religious, pious or charitable pur- 
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pose of a permanent character, recognized 
by the Mahomedan law. There was no 
provision in the document in controversy 
for the ultimate destination of the in¬ 
come of the 2/3rds of the property in 
case the family became extinct as a whole 
or where any of the several branches, for 
whom provisions had been made in the 
will, ceased to exist, (c). The members 
of the public had no hand in the control 
or administration of the trust. 

In considering the circumstances which 
immediately preceded the execution of 
this document, the material fact which 
must have influenced the judgment of the 
testator was the pecuniary embarrassment 
of his first son which culminated in his 
being adjudicated an insolvent in the 
year 1910. The extent of his liabilities 
is not exactly known; but these must 
have been large enough and in any case 
embarrassing enough to force on Ali 
Ahmad the necessity of seeking the pro¬ 
tection of the insolvency Court. It was 
about this time that the first will of 
Saiyid Mubarak Ali was executed. The 
date of the will is 22nd June 1909. The 
testator was about 70 years old at the 
time of the execution of this document. 
He appears to have felt considerably 
apprehensive as to the future of his 
family after his death. The provision 
and the underlying scheme of this docu¬ 
ment prove to a demonstration that 
Mubarak Ali was anxious that after his 
death the property left by him “may 
remain safe and be not wasted.” The 
ruling idea was the preservation of tbe 
property. Restrictions were imposed 
against partition or transfer of the pro¬ 
perty for a period of 25 years certain. 
He expected that a quarter of a century 
was long enough to allow the storm 
which had gathered over the head of his 
first son to be allayed. 

The Court below has taken into con¬ 
sideration the smallness of the sum pro¬ 
vided tor the benefit of the needy and the 
poor or for other meritorious purposes 
out of the residue of the income of 1/3 of 
the wakf property. The income of the 
wakf property cannot be ascertained from 
the materials before this Court either 
exactly or approximately. Rs. 12*0 per 
month are charged upon the income of 
2/3rds of the entire property. This may 
be whole of the net income or a substan¬ 
tial residue may be left after paying the 
maintenance allowances. The Subordinate 


Judge proceeded upon the data that 
Rs 120 a month either is or may well be 
taken to be net income of 2/3rds of the 
wakf property and concluded that the 
income of the remaining 1/3 could be no 
more than Rs. 60 a month. This is pure 
speculation and the conclusion arrived at 
by the learned Subordinate Judge was 
unwarranted. 

The learned Subordinate Judge has 
evidently failed to see that under the 
Wakf Validating Act where the dedication 
is made in favour of one’s descendants, 
generation after generation, it is not 
necessary that there should be an imme¬ 
diate or concurrent gift in favour of reli¬ 
gious or charitable objects under the 
Mahomedan law. The Act does not pro¬ 
vide that there should be a substantial 
concurrent gift to meritorious objects or 
that there should be a concurrent gift to 
such objects at all. The policy of the 
Act is amply vindicated, if there is an 
ultimate gift in favour of such objects as 
are considered pious, religious, charitable; 
or meritorious under the Mahomedan law 
or religion. The learned Subordinate 
Judge has, therefore, gone off the rails 
in taking into account the paltriness of 
the income set part for charity etc. 

It is not unlikely that the provision 
in para. 4 relating to the residue of the 
income of the L/3rd being spent upon 
pious and charitable objects was purely 
illusory and no more than a cloak with a 
view to circumvent the law against per¬ 
petuities.It was open to a Hanifi Muhoma- 
d in to'get round the law against perpetui¬ 
ties by strictly adhering to the precepts 
contained in Act 6 of 1913, The document 
in controversy ‘was executed very soon 
after the Act, and the - testator or his ad¬ 
visors do not appear to have carefully 
considered the provisions of the said Act. ’ 

The Wakf Validating Act allows the 
settlement of properties in perpetuity in 
favour of the family, children or descen¬ 
dants of a person belonging to the Mus- 
salman faith. A settlement of this des¬ 
cription from its inception and in view 
of its scope and character is more domes¬ 
tic than public. The Act does not require 
that persons outside the family should 
be appointed mutwallis or trustees or 
that the members of the public should 
have a hand in the control of funds or 
in the general administration of the trust. 
It is at a remote future that the Contin¬ 
gency may arise when the ultimate trust 
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in favour of the poor has got to be ad¬ 
ministered either by the State or by the 
members of the public. But the mere 
fact of no member'of the public having 
been appointed a trustee will not invali¬ 
date the trust. The learned Subordinate 
Judge has evidently erred in attaching 
undue importance to the implications 
flowing from the provisions of para. 11 of 
the will. 

If the instrument creating the wakf 
does not fulfil the requirements of the 
Wakf Act, it may lend itself to the criti- 
cizm that the provision in favour of cer¬ 
tain pious objects was illusory and the 
imperative directions contained in the 
instrument that the members of the 
public can and should in no case have a 
voice in the administration of the trust 
may have an important bearing upon the 
question whether the testator intended 
an ultimate destination of the usufruct 
of the property in favour of the needy and 
the poor or in favour of an object of any 
recognized merit under the Mahomedan 
law. , 

In order to constitute a “wakf” under 
S. 2 Cl. 1, Mussulman Wakf Validating 
Act, certain conditions should be fulfilled: 
(l). The settlement should be of any 
property; (2) the appropriation should be 
permanent and not for a limited period 
only; (3) the object should be such as is 
recognized by the Mussulman law as reli¬ 
gious, pious or charitable. The words 
permanent dedication imply that the 
subject and the object should be unfailing. 
It further recognizes that the wakif 
should have the purpose of the condition 
in his mind and that the said purpose 
should be a meritorious object under the 
Mahomedan law. A dedication of pro¬ 
perty in perpetuity to the members of 
the family may be a pious object under 
the Mahomedan law but a wakf in favour 
of one’s self and descendants is not valid 
unless the unfailing object is indicated by 
express text or necessary implication. 

The Act therefore contemplates that the 
object should be defined and must fall 
under the category of religious, pious 
or charitable purpose recognized by the 
Mussulman law. 

Section 3 of the Act legalises a wakf 
created; (1) for the maintenance and sup¬ 
port wholly or partially of one’s family, 
children or descendants and (2) for the 
maintenance and support of the appro- 
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priator during his lifetime or for the 
payment of his debt 

‘‘provided that the ultimate benefit is in such 
a case expressly or impliedly reserved for the 
poor or for any other purpose recognized by 
the Mussulman law as religious, pious or chari¬ 
table purpose of a permanent character.” 

It dispels the doubt caused by conflict 
of authority on the point whether the 
appropriator could make any reservation 
for his own maintenance. 

The Wakf Validating Act amounts to a 
statutory recognition of the views of 
West, J., if not entirely at least very 
substantially as set forth in Fatima 
Bibi v. Advocate-General (l) (at p. 53). 

‘‘A wakf must be certain as to the property 
appropriated, unconditional, and not subject 
to an option. It must too, have a final object 
which cannot fail and this object it seems 
must according to the better opinion be ex¬ 
pressly set forth.” 

Under the Act, the final object need not 
be explicity declared. 

In Muzhuroolu TIuq v. Puhraj Ditarey 
(2), Kemp, J., observes (at p. 237): 

“ we are of opinion that the mere charge 
upon the profits of the estate, of certain items 
which must in course of time necessarily cease 
being confined to one family and for particu¬ 
lar purposes, and which after they lapse, will 
leave the whole profit intact for the original 
purposes for which the endowment was made, 
does not render the endowment invalid under 
the Mahomedan law. A person may make 
an endowment settling lands on himself and 
enjoying the profits during his lifetime, and 
after his lifetime devoting -the profits to the 
support of the poor, the main object of the 
Mahomedan law being that the profits of the 
land endowed should be endowed for a purposo 
which always remains in existence. Now, 
the poor are always with us, and, therefore, a 
man making an endowment and enjoying the 
profits during his lifetime, to go to the poor 
after his death, does not make the endowment 
for an uncertain or nonexistent object. 

Under the Mahomedan law as distin¬ 
guished from the text of the Wakf Vali¬ 
dating Act, an ultimate dedication to the 
poor was necessary to indicate the per* 
petual character of the disposition. 

To go back for a moment to the deci¬ 
sion of West, J., in the case already re¬ 
ferred to. The learned Judge observes 

(at p. 53): 

“ If the condition of an ultimate dedication 
to a pious and unfailing purpose be satisfied, a 
wakf is.not made invalid by an intermediate 
settlement on the founder’s children and their 
descendants. The benefits, these successively 
take, may constitute a perpetuity in the sense 
of the English law, but according to the 
Mahomedan law that does not vitiate the 
settlement provided the ultimate charitable 
object be clearly desig nated. (If the_woijs 

(1) [1881] 6 Bom. 42. 


Irfan Ali v. Bhagwant Kishore (Sen. J.) 


1929 Ikfan Ali v. Bhagwant Kishobe (Sen, J.) Allahabad 185 


* clearly designated ’ in the above text mean 
•expressly declared, to this extent, the law has 
been modified by statute). And he further ob¬ 
serves (at p. 54) should the intermediate pur¬ 
pose of the dedication fail, th,e rule of Mahom- 
edan law appears to be that the final trust 
for charity does not fail with them. It is but 
accelerated, being itself regarded as the 
principal object in virtue of which effect is 
given to the accompanying and intervening 
dispositions.” 


Farran, J., discusses, this aspect of the 
case in Amrutlal v. Sheikh Husain (3), 
(at p 502). Mr. Bailie’s statement of the 
law is clear. He says : 

Mr. Hamilton has unnecessarily restricted 
the legal meaning of wakf to appropriations of 
a pious or charitable nature (Hidaya Vol. II, 
note p. 334)” 


and he has been followed by Sir 
William Macnaghten, who renders the 
word by “ endowments.” But it will be 
seen hereafter that the term is more 


comprehensive and includes settlements 
on a person’s self and children, p. 549, 
note 3 ; see, too, Introduction, p. 36, 
whore he says : 

with regard to its objects, two conditions 
are required. There must be some connexion 
between them and appropriator ; and these 
must be of such a nature that taken together 
they can never fail. The poor aro held to 
answer both these conditions, because they are 
supposed to bo connected with every body and 
because ‘ there will always be poor in the 
land * . , . . one class of appropriations I have 
designated by the name of ‘ settlement ’ to 
distinguish them from endowments ” which 
have hitherto been supposed by English 
writers to be the only proper objects of appro¬ 
priation. These are appropriations by a per¬ 
son for the benefit of himself, his children, 
kindred or neighbours. Thus a man may 
settle his land ‘ on himself and after him on 
such an one and then upon' the poor * . , 
so, also if he should say upon my child and 

c r- ( ] of i ray child aud child of fche child of m y 

c “! ld » the produce is to be expended on his 
child for ever so long as there are any descen¬ 
dants.” 


According to Mr Bailie the wakf is valid 
though a purpose is mentioned which 
may fail, for in that case the rent or pro¬ 
duce would revert to the poor, which 
must be supposed to be the appropriator’s 
design though he should fail to mention 
it (p. 553). Introduction (p, 36, Book 9 
on appropriations) is only an amplifica¬ 
tion of the above quoted introductory 
passage It is founded on the work which 
forms the basis of Mr. Bailie’s digest, the 
Alamgiri. In his view, settlements of 
almost any description may be created 
provi ded ther e be an ultimate remainder 

(2) 13 w. nTm. ~ " 

.(3) [1887] 11 Bom. 492. 


in favour of charity or religion to ensure 
their perpetuity. The logical deductions 
from the arguments of Abu Yusuf are res¬ 
ponsible for this wide extension of the 
term wakf”. Muhammad would confine 
it to its more legitimate purpose. 

The Wakf Validating Act appears to 
have extended the rule of Mahomedan 
law as formulated by the aforesaid 
Judges to this extent that the ultimate 
gift in favour of charity or any other 
meritorious object under the Mahom¬ 
edan law need not be expressed but may 
also be implied. 

There is no.evidence before this Court 
that according to its customary meaning 
the term wakf imparts an ultimate bene¬ 
fit to the poor. According to Abu Hanifa 
wakf implies giving in charity. Muham¬ 
mad agrees with him but insists upon a 
declaration that the appropriation was 
intended to be perpetual. 

Ameer Ali, J. in Bikani Mia v Sukh- 
lai (4), (at pp. 132 to 177) has brought 
under contribution if not all, at least, 
all the authorities on the subject which 
were available to that great Judge and 
scholar. He cites a passage from Zakih- 
ratul Fatawa (taken from the Introduc¬ 
tion to Morley’s Digest). It is laid down 
in the book Ajnas that 

if a man makes a wakf and lays down in it 
with respect to himself that he should, during 
his life time, eat out of it and feed those whom 
he likes that after him it should go to his 
child, his child’s child and to his posterity for 
ever, so long as it may continue and that 
upon its becoming extinct, it should go to the 
poor, this could be valid according to Aboo 
Yusuf, may the mercy of God be on him, and 
it will not be disposition in the nature of a 
will in favour of his child, the child eating 
out of a property belonging to Gofl the most 
High. Do you not see that when a man 
makes a wakf in .favour of his children and 
their children so long as their posterity may 

continue and gives it afterwards to the poor it 
is valid.” 

Bailie, in his Digest on Mahomedan 
law (1865 edition p. 557) states the law 
in the following terms : 

It is a further condition according to Aboo 
Haneefa and Mahammed that the ultimate des¬ 
tination to which the rent or produce is to be 
applied is one that can never be cut off or fail, 
and unless such be mentioned in the wakf it is 
not valid according to them. But according 
to Aboo Yusuf the mention of'it is not a con¬ 
dition. Nay. the wakf is valid in his opinion 
though a purpose is mentioned which is actu¬ 
ally cut off or fails, for in that case, the rent \ 
or produce would revert to the poor, which 


(4) [1893] 20 Gal. 116 (P.B.) 
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must be supposed to be the appropriator’s de- declaration and according to Muhammad by 
sign, though he should fail to mention it.” his declaration and delivery to a procurator.” 


Again at p. 559- 

“The word “waqf” alone or in combination 
with Hoobs establishes a wakf according to 
the approved opinion which is that of Aboo 
Yusuf. If one should say “I have made this 
my land prohibited” or “it is prohibited” that 
would be the same in the opinion of Abu 
Yusuf according to Abu Jaflar as if he had 
said “appropriated.” If a person should say. 

this my land is apropriated for such an one 
“or on my son” “or the poor of my kindred 
being good persons “or orphans” and the ap¬ 
propriation of it is not to be reversed it would 
be no wakf according to Muhammad, because 
it is for a purpose that may be cut off or fail 
and is not perpetual but it would be wakf ac¬ 
cording to Aboo Yusuf because the making of 
it perpetual is not a condition with him.” 

Mr. Amir Ali, in his Tagore Lectures 
on Mahomedan law (vol. 1, edn. 5. p. 
198) 

“under the Mahomedan law the ultimate 

beneficiaries of everv wakf for which no other 

%> 

object has been specified are the poor and in¬ 
digent. No wakf therefore is likely to fail.” 

His opinion seems to be in accord with 
that of Aboo Yusuf. It is significant 
that at pp. 210 and 211 he states that 
Sodqa Maukoofa” or “Maukoofa Sodqa” 
imply benefit to the poor in perpetuity. 
The case reported in Fakhuruddin Shah 
v. Kifayat Ullah (5), illustrates the 
numerous ways in which wakf may be 
declared or created. The word “wakf” 
need not be used at all and, therefore, it 
could not be said that the customary 
mode of appropriation is by using the 
word “wakf” although there can be no 
doubt that the word is frequently em¬ 
ployed. The definition of the word 
“wakf” as given in the Wakf Validating 
Act, would suggest that before the Act 
could be applied the purpose of the wakf 
had to be.indicated in the text, that is, 
it should be indicated either in the 
instrument creating the wakf or in the 
transaction constituting the dedication. 
S. 3 requires that the ultimate object 
should be indicated either expressly or 
by implication. 

Babu Shama Charan Sarkar, in his 
Tagore Lectures on Mahomedan law 
(1875 edition p. 115) says: 

“Thus the appropriation becomes valid, that 
is absolute, according to the various opinion 
of the three great lawyers according to Aboo 
Haneefa in consequence of the appropriator’s 
declaration and a Magistrate’s subsequent 
decree according to Aboo Yoosuf by his simple 


It ought to be borne in mind that the 
passage quoted above relates to the 
formalities necessary for the creation of 
a wakf and although there is considerable 
divergence of opinion this passage is not 
helpful except indirectly, for the deter¬ 
mination of the crucial question as to 
whether the mere use of the word ‘ wakf” 
or the making of a wakf in favour of ones 
descendants would necessarily predicate 
an ultimate dedication in favour of the 
poor or some other meritorious object. 
At p. 120 of the lectures the opinion of 
Aboo Haneefa and Muhammad has been 
set out in very clear terms.’ It is further 
a condition that the ultimate destination 
to which the rent or produce is to be 
applied is one that can never be cut off 
or fail, and unless such be mentioned in 
the wakf it is not valid. 

The foot-note shows that the above 
passage has been taken from Vol. 2 
of Fatawa Alamgiri and has been re¬ 
produced in Bailie’s Digest at pp. 557 
and 558. Immediately after the afore¬ 
said text, Mr. Sarkar adds in small 
print “According to Aboo Yusuf”. The 
mention of it is not a condition. Nay, 
the wakf is valid in his opinion though a 
purpose is mentioned which is actually 
cut off or fails, for in that case the rent 
or produce would revert to the poor, 
which must be supposed to be the appro¬ 
priator’s design, though he should fail 
to mention it. 

The appellant strongly relies upon the 
opinion of Imam Aboo Yusuf and con¬ 
tends that the mere use of the word 
“wakf” unaccompanied by anything more,, 
was sufficiently wide in its significance 
to include within its orbit an ultimate 
dedication to the poor or to meritorious’ 

objects. 

It cannot be questioned .that the opin¬ 
ion of Aboo Yusuf ranks very high in the 
Hanafi school. But his opinion is not 
shared either by the great master or by 
his co-disciple. The recognized canon of 
construction is what is stated by Mah¬ 
mud, J. in Agha Ali Khan v. Altaf Ali 
Khan (6) at p. 449): 

“It is a general rule in interpretation of the 
Sunni law that when there is a difference of 
opinion between Imam Abu Hanifa and hi& 
two disciples Kazi Abu Yusuf and Imam- 

(6) [1892] 14 All. 429=( 1892) A. W. N. 187 
(F.B.). 


(5) [1910] 7 A.L..J. 1095=8 I. C. 578. 
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Muhamad, the opinion of the majority pre¬ 
vails.” 

It is also contended that where the 
great Mahomedan Jurists are divided 
in opinion, the Qazi is entitled to decide 
the point on grounds most conformable 
to justice and equity. It is doubtful 
if it would be more in accord with 
equity to impart a final trust in favour 
of an unfailing object, where the text is 
silent on the point and the conduct of 
the wakif proves that he wanted to create 
a perpetuity in favour of his family and 
had no great tenderness for charity. 

It is next argued that the opinion of 
Aboo iusuf is entitled to greater weight 
than that of the other two. This plea 
may be disposed of briefly with the 
remark that the relative weight of the 
authority of one or the other of the three 
great jurists is unsettled in Anglo 
Mahomedan law and there is consider¬ 
able difference of opinion on the point. 
As will be apparent from a reference to 
SheikJi Abdool Shukkoor v. Raheemoon 
nissa (7), Abdul Kadir v. Salima- 
nissa (8), Muhammad Azizuddin Ahmad 
Khan v. Legal Remembrancer (9), Bikani 
Mia v. Suk Lai Rodder (4) and Ma E. 
Iihin v. Maug Sein (10) 

In order to find whether there was an 
implied dedication in favour of the poor 
or for any meritorious object the docu¬ 
ment dated 23rd October 1913, should be 
construed as a whole, and it may be per¬ 
missible to look at the. surrounding cir¬ 
cumstances to gather whether there was 
an implied intention on the part of the 
testator. There is no express provision 
to that effect in the document. There 
is nothing in the document from which 
an implied intention may be gathered. 
On the other hand, Cl. 11 of the 
will clearly states that this was a wakf 
for the family and not for the public and 
so the public had nothing to do with it. 
This would suggest that there was no 
implied intention of ultimately dedicat¬ 
ing the property to recognized purposes 
of charity etc. Assuming that the testa- 
101 could by the mere use of the words 

1 make a wakf of all my property ** 
cieate a valid endowment in favour of the 
poor because the berm “wakf” implies an 
ul timate dedication to the poor this can- 

(7) 6 N. W. P.94~ 

^ (PB) 8 AU ‘ 149= ( 1886 ) A - W. N. 53 

(9) [1893J 15 All. 321 =(1 S93) A. W. N. 109. 
(10) A. 1. R. 1925 Rang. 71=2 Rang. 495. 
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not advantage the plaintiff in the present 
suit He does not make a wakf in such 
general terms. He indicates the objects 
of the endowment and limits them to 
the members of his family. He states 
in explicit language that this wakf is 
intended exclusively for the benefit of his 
family and the members of the public- 
have no right of administration or con¬ 
trol. It would be extremely difficult to 
hold under these circumstances that an! 
ultimate benefit to the poor could be 
implied from a transaction of this 
character. 

As has already been noticed, the one 
idea which obsessed the mind of the 
testator was the preservation of the 
family and the maintenance of his fami¬ 
ly members from generation to generation. 
He did not at all care for charity. 
There is not a particle of evidence on the 
record that during the brief period of his 
life after the execution of his last will 
he ever applied any portion of the in¬ 
come of the property towards charitable 
objects. But this need not be pressed 
too far. As has already been indicated 
the income of the property cannot be 
ascertained from the evidence which 
has been placed before this Court. It 
may be doubted, if after paying the 
Government revenue and the taxes and 
defraying the expenses of the repairs etc, 
any residue was left at all to be devoted 
to purposes of charity The instrument 
read as a whole reminds one of a similar 
instrument which provoked Farran. J’s 
criticizm that the instrument created 

the worst and most pernicious kind of 
perpetuity. ” It is not surprising that 
the Subordinate Judge, under the circum¬ 
stances came to the conclusion that the 
instrument in question did not fulfil the 
requirements of Act 6 of 1913 and con¬ 
sciously or unconsciously, he was influ¬ 
enced by some of the considerations 
which powerfully weighed with Lord 
Hobhouse in the case of Abdul Fata v. 
Rasamaya Dhur Chaudharg (11) (at 

p. 87 of 22 7. A .) 

‘‘But it would be doing wrong to the great 
lawgiver to suppose that he is thereby com¬ 
mending gifts for which the donor exercises 
no self-denial in which he takes back with one 
hand what he appears to put away with the 
other which are to form the centre of 
attraction for accumulations of income and 
further accessions of family property, which 
carefully protect so-called managers from. 

""(11) [1895] 22 Cal. 619=22" 17 A. 7C—6 SarV 
275 (P.C.). 
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being called to account; which seeks to give 
to the donors and their family the enjoyment 
of their property free from all liability to cre¬ 
ditors and which do not seek the benefit of 
others beyond the use of empty words.’’ 

Considering all the circumstances the 
instrument in controversy does not create 
a valid wakf in conformity to the pro¬ 
visions of Act 6 of 1913. The document 
offends against the rule of perpetuity. 
I would dismiss this appeal with costs. 

Niamatullah, J. —(After stating facts 
the judgment proceeded). There is little 
doubt that the dispositions contained 
in the will, the codicil and the deed of 
testamentary wakf were mostly prompted 
by a desire to preserve the property for 
the maintenance of the family of Mu¬ 
barak Ali and to prevent the same being 
sold or otherwise made responsible for 
the debts of his sons the elder of whom 
Ali Ahmad had been adjudicated an in¬ 
solvent in 1910. The iearned Subordi¬ 
nate Judge is of opinion that: 

The Mahomedan law never recognized 
any disposition as wakf if it was intended to 
be used as a cloak to keep the property for the 
family by depriving the creditors of their 
right to recover the debts from the property. 
The criterion under tho Mahomedan law 
was much more strict than under the new 
Wakf Act.” 

Ho seems to think that a person pro¬ 
fessing the Muslim faith should do no¬ 
thing with respect to his property which 
may have the effect directly or indirectly 
to hamper the creditors of his heirs in 
the realization of their hope of obtaining 
satisfaction of their debt advanced to 
such heirs at a time when they had no 
property of their own but were expected 
to succeed to the estate of their father. 

It is impossible to subscribe to this doc¬ 
trine. Neither the Mahomedan law 
nor any other law imposes any obligation 
on a person to keep his property intact 
for the benefit of the creditors of his 
would-be-heirs. In my opinion it is not 
only permissible but in many case§ de¬ 
sirable for a person to place his own pro¬ 
perty beyond the reach of the creditors 
of his expectant heirs whose profligacy 
creates an apprehension lest his property 
which might have been acquired by his 
own exertions, by practising economy, 
and even by making sacrifice should be 
frittered away after him to the utter 
impoverishment of his family. The cre¬ 
ditors have no equities against him. The 
case does not partake of the considera¬ 
tions which are present where a person 


attempts to defeat or delay his own credi¬ 
tors. If the deed is otherwise valid the 
intention to defeat the creditors of hisi 
heirs cannot affect its validity. 

The sole question is whether the deed 
of testamentary wakf quoted above falls 
short of the requirements of Mahom¬ 
edan law read with the Wakf Valida¬ 
ting Act in any respect. A wakf by will 
is not valid except to the extent of one 
third of the property of the testator 
without the consent of heirs given after 
his death when the succession opens. 
All the three deeds were attested by the 
heirs in token of their consent. If this 
had been the only act of consent the 
validity of the deed could not be upheld 
to the extent at least of two thirds of the 
property affected thereby. But it is not 
disputed that after the death of Mubarak 
Ali the mutwallis nominated in the deed, 
who seem to be strangers to the family, 
took'possession of the property and have 
remained in possession thereof since the 
death of Mubarak Ali which occurred 
early in 1914. None of the heirs ever 
impugned the document or asserted their 
right of inheritance. They have been 
content to receive their allowances in 
terms of the deed. Except Ali Ahmad 
defendant 4 no other heir is a party to 
this. He has not contested it Under 
these circumstances the validity of the 
wakf has not been questioned in this 
Court and does not seem to have been 
questioned before the lower Court for 
want of consent of heirs given after the 
death of the testator 

It has been contended and the conten¬ 
tion has found favour with the Court be¬ 
low that though the wakf in question 
may be otherwise valid under the Ma¬ 
homedan law it cannot take effect as 
such for the reason that the ultimate 
benefit is not 

“ expressly or impliedly reserved for the poor 
or for any other purpose recognized by tho 
tho Mussulman law as a religious, pious, or 
charitable purpose of a permanent charac¬ 
ter. ” 

That there is no express reservation for 
the poor may be conceded. E am, how¬ 
ever, unable to accept the contention that 
the ultimate benefit to the poor in the re¬ 
mote contingency of total extinction of 
the family of the testator is not implied. 
Nor can I accede to the view that no 
benefit is 

“ expressly or impliedly reserved . . , . for any 
purpose recognized by the Mussulman law as » 
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religious, pious or charitable purpose of a per¬ 
manent character. ” 

These contentions ignore the primary 
and technical meaning of the term 
! wakf ’ which has been repeatedly used 
iin the deed and which, on the authorities, 
'carries with it the implication of chari¬ 
table disposition of a permanent charac¬ 
ter, including the maintenance of the 
founder’s descendants which is in itself 
regarded as a charitable object in Maho- 
medan Law. It ignores likewise the 
history and the circumstances which led 
to the enactment of the proviso to S. 3 of 
the Wakf Act, relied on by the respon¬ 
dents. 

Wakf ” in its primitive sense, means 
detention. In the language of the law (ac¬ 
cording to Haneefa) it signifies the appropria¬ 
tion of any particular thing in such a way 
that the appropriators’ right in.it shall still 
continue, and the advantage of it go to some 
charitable purpose in the manner of a loan . . 

. . . But since (like a loan) it is not of an ab¬ 
solute nature the appropriator is held to be at 
liberty to resume it and the sale and gift is 
consequently lawful. According to the two 
disciples, waqf signifies the appropriation of a 
particular article, in such a manner as sub¬ 
jects it to the rules of divine*property whence 
the appropriator’s right in it is extinguished 
and it becomes a property of God by the ad¬ 
vantage of it resulting to his creatures. The 
two disciples, therefore, hold appropriation to 
be absolute ; and consequently, that it cannot 
be resumed, or disposed of by gift or sale ; and 
that inheritance also does not obtain with 
respect to it ... . Thus the term wakf in its 
litoral sense comprehends all that is men¬ 
tioned, both by Haneefa and bv the two disci¬ 
ples : Hiday Book 15, Hamilton’s Edn. 2. 
p. 231 quoted by P. C. . in Jew m Doss v. Shah 
Kubeevooddcen (2), at p. 421.” 

The arguments of Abu Haneefa by 
which he supports his view are fully set 
forth in Hidaya and concluding from one 
of them he (Abu Haneefa) states : 

“ It is therefore, evident that a right of pro - 
perty in it still continues ; and it is also evi¬ 
dent that this right of property must rest with 
the appropriator, and not with any other 
person, as he alone is entitled to expend the 
revenue arising from it upon the objects of the 
appropriation, and to appoint a procurator ; 

, i, . | ^ implies giving fin 

charity, the use of it resembles that of a 
loan : see Hamilton’s Hedava Edn. 2, p. 232 
Uol. i bottom n 

Thus, according to Abu Haneefa charit¬ 
able disposition is implied in the use of 
the term wakf. 

“ The argument of Abu Yusuf is that the 
design of the appropriator is to perform an act 
of piety acceptabl e to G od ; and this is fully 


answered in either case; because piety on some 
occasions may consist in the appropriation of 
an article to a terminable object, and it may 
on other times consist in the appropriation of 
a thing to an interminable object ;—the appro¬ 
priation is, therefore, equally valid in both in¬ 
stances. Now some say perpetuity is essential 
to it. Abu Yusuf, however, does not consider 
the mention of perpetuity as essential, as 
the terms appropriation or charity do clearly 
argue this much, according to what was be¬ 
fore advanced, that appropriation like manu¬ 
mission signifies an extinction of a right of 
property without a transfer of that righf. Ac¬ 
cording to Mahomed on the other hand the 
mention of perpetuity is an essential ; because 
appropriation is a charitable donation of the 
use of a thing or of actual product ; and as 
these are sometimes temporary and sometimes 
perpetual, the general mention of it cannot be 
understood as a perpetuation ; it is, therefore, 
indispensable that perpetuity be expressly 
mentioned (Hamilton’s Hidaya Edn. 2 p. 234 
Col. 2). 

It should be noted that even acording' 
to Mahomed charity is implied to every 
wakf. 

It appears therefore from these passages 
quoted from a well-known book on 
Mahomedan law that the term “wakf” 
implies a charitable disposition according 
to all the three doctors. In the view of 
the two disciples which became the ac¬ 
cepted law private ownership is com¬ 
pletely extinguished in case of wakf pro¬ 
perty which becomes vested in God 
subject to the rules of divine property. 
Abu Haneefa’s conception of wakf, viz.,, 
that it remains the property of the wakf 
(settlor) and only the usufruct is “freed” 
for charitable purposes has not found 
favour. 

7 The opinions of Mahomed and Abu 
Yusuf differ in two important respects. 
Firstly, according to Mahomed the 
wakf (settlor) cannot reserve any benefit 
to himself and in this respect he agrees 
with Shia doctors while according to 
Abu Yusuf the settlor can make reserva¬ 
tions in his own favour, and, secondly, 
Mahomed insists on the technical com¬ 
pliance with his rule that express men¬ 
tion of perpetuity or of the ultimate 
benefit to the poor should be made in the 
instrument of waqf while according to 
Abu Yusuf the implication arising from 
the use of expressions of sufficient ampli¬ 
tude is all that is needed. 

Perpetuity is also among the conditions of 
wakf according to all opinions ; though, ac¬ 
cording to Abu Yusuf,the mention of it is not a- 
condition, and this is correct.” (Bailie p. 557). 

It is further a condition, according to Abu 
Haneefa and Mahomed, that the ultimate- 
destination to which the rent or produce is to 
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be applied is one that can never be cut off or 
fail, and unless such be mentioned in the 
wakf it is not valid according to them. But 
according to Abu Yusuf the mention of it is 
not a condition. Nay, the wakf is valid, in 
his opinion, though a purpose is mentioned 
which is actually cut off or fails ; for in that 
case the rent or produce would revert to the 
poor, which must be supposed to be the appro- 
priator’s design though he should fail to men¬ 
tion it” (Bailie pp. 557-558). 

Bailie has noted a number of formulas 
under the heading “words by which 
wakf is and is not completed” and among 
them mentions the following : 

“This my land is sudukah, appro¬ 
priated to” what is good ’ or good pur¬ 
poses,” also amounts to a wakf. Though 
no mention be made of sudukah, yet if 
wakf is mentioned, as by a person saying 
this my land is wakf “or I have made 
this wakf” or appropriated” the land 
would be a wakf for the poor, according 
to Abu Yusuf. And Sadurash Shaheed 
and the Sheikhs of Balakh have said: 

“Decrees are given on the opinion of Abu 
Yusuf and we decree according to it,” 

also from “regard to custom.” And if 
he should say “it is appropriated to 
Almighty God for ever,” it would be law¬ 
ful without the word sudukah ancl ; would 
be a wakf for the poor. The word wakf 
alone or in combination with hoobs esta¬ 
blishes a wakf, according to the approved 
opinion, which is that of Abu Yusuf, 
the ultimate benefit to the poor is taken 
to be implied in the word wakf not 
only because Abu Yusuf has so construed 
it but also because its customary meaning 

imports such a benefit. 

In his Tagore Law Lectures Mr. Shama 

Charan Sarkar mentions the rule that 
‘‘the express term by which wakf can be 
constituted is “wakf-to” (I have appropriated) 
and not any other.” 

and in commenting on it observes that 

“the terms “Harm to (I have consecrated)” 
and “Saddakto (I have bestowed)” do not 
constitute wakf without accompanying circum¬ 
stances, as by themselves they are susceptible 
of another interpretation besides waqf.” 
(Tagore Law Lectures by S. G. Sarkar, Lecture 
XIX (D CGG XIV). 

In the Tagore Law Lectures on Maho- 
medan law (1884) Mr. Amir Ali has 
stated the rule in these terms : 

“If a person declare simply this my land 
is maukoofa” and fix the boundaries and say 
nothing more, according to Abu Yusuf, it 
would constitute a valid wakf and the benefit 
thereof would go to the poor. If h e say this 
land of mine is sadkah jnaukoofa or maukoofa 
sadkah “and say nothing more, it will be a 
valid wakf (according to Abu Yusuf Maho¬ 
med and 'Hi'llo'l) and the benefit will go to the 


poor in perpetuity, for the poor never become 
extinct and as the proper objects of a charity 
are the indigent, neither the express mention 
of the poor nor of perpetuity is necessary . . .” 
If he use the expression sadkah maukoofa 
abadi it is valid according to all jurists 

(pp 210-211). ...” 

The poor form by necessary ^ impli¬ 
cation of law, the ultimate beneficiaries 
of every trust, even such as' private in 
their nature, like family settlements, 
where, therefore, the primary object fails, 
such failure instead of voiding the -trust 
“only accelerates” the ultimate appli¬ 
cation. 

The Sirajul Wahaj, as quoted by Ty- 
abji in his principles of Mohamedan 
Law Edn. 11, p. 593, states that : 

“when a person constitutes a waqf generally 
without designating the object to which it 
should be applied it is lawful and this is cor¬ 
rect ; there are several words which are ex¬ 
press in their meaning and the use of which 
clearly constitutes a wakf because they convey 
in themselves the intention to dedicate, e. g., 
wakafto ; “haramto ; hahasto” sahalto etc. . 

Tyabji similarly quotes the authority of 
‘Wajizul Mohit* for the proposition that’ If 
a man were to say. “ This my land is mau- 
kufa” or “moharama” or “mahbusa” it would 
constitute a valid wakf according to Abu Yu¬ 
suf and this is most correct for he, the wakif 
has mentioned ‘wakf’ unrestrictedly and an 
unrestricted wakf is for the poor by custom and 
practice and what is customary is as if condi¬ 
tioned (pp. 503-594, 2nd Edn).’ 

The late Mr. J. Karamat Husain has 
quoted a very large number of original 
texts to show not only that the word wakf 
implies a valid permanent dedication, but 
that in the absence of a formula verbally 
repeated a valid wakf cannot be consti¬ 
tuted : see his judgment quoted in Fakir 
ruddin Shah v. Rif ay at Ullah (5) at pp. 
1108-1117. He quotes 27 formulae 
which do or do not create a wakf accord¬ 
ing to Baharur Raik (Book on wakf p* 
205 Vol. 5. Egypt Edn). Two of these 


|»0 • . 
“‘(11) This land of mine is forbidden,’ (12) 
This land of mine is wakf.” It is said hot 
reate a valid wakf and both formulae are well 
mown to the inhabitants of Hijaz (at..p. liiU » 
A. L. J. p. 1095). , 

For a considerable length of time the 
loctrine of Abu Yusuf was accepted by 
ext writers and acted upon in Islamic 

jountries and also in India. 

In Macnaughten’s Mahomedan Law 

5 . 341 in reply to Q. % the law othoera 

jbserved as follows : Moof- 

“It is laid down in the Khizanutool ^ 

ieen’ a person made an appropriation * Jd 
age on the condition that the profit 

* enjoyed by Zyed and h.e •off.prm 

ition after generation : in this case 
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branch of lineal descendants will share alike, 
whether consisting of one individual or of 
many persons ; and the profits will be enjoyed 
by the descendants in this manner until the 
lineage becomes extinct, the nearer descen¬ 
dants continuing to exclude the more distant 
whose ancestors are alive, and on the death of 
one ancestor leaving a family, his family suc¬ 
ceeding to the portion enjoyed by him. Where 
one of the sharers dies childless, his portion 
goes to increase the joint stock and when the 
whole lineage becomes extinct* the appropri¬ 
ation should be devoted to the benefits of the 
poor.” 

It is to be noticed that the ultimate 
benefit to the poor was not expressly pro¬ 
vided for, ex facie Zyed ’and his descen¬ 
dants were the only beneficiaries but the 
law officers evidently considered that the 
ultimate benefit was reserved for the poor 
by necessary implication. 

The case of Deod Jaun Beehee v. Ab m 
doll ah Barber (13) is quoted by Amir Ali> 
J. at p. 151 of the Report of Bikani Mia 
v. Shuk Lad Poddar (4). In referring to 
that case Mr. Amir Ali says : 

‘the ultimate benefit was not given to the poor 
in express terms. The lady dedicated the pro¬ 
perty in general terms as is customary among 
Mussulmans. In the first paragraph she pro¬ 
vided that after paying the revenue and taxes 
she'should appropriate as much of the produce 
as was required for her own use and the re¬ 
mainder to “hereditable and charitable pur¬ 
poses.” She provided further that her several 
relatives should receive their maintenance as 
heretofore, that she should have the power of 
increasing or decreasing the number of incum¬ 
bents ; and the repairs of the mosque etc. and 
other expenses connected therewith in Ram¬ 
zan and Eid should be defrayed from the pro¬ 
duce. .... it will be seen that the usufruct 
was, after paying the revenue to be appro¬ 
priated to the endower’s own use and towards 
the maintenance of the members of her family. 
The amounts disbursable for the repairs of the 
mosque and for the performance of the festi¬ 
vals were postponed until after the mainten¬ 
ance of the family. But neither the decision 
of the Judges nor the opinion of the law officers 
turns upon this provision, and nobody said 
that the provision for the maintenance of the 
family invalidated the wakf.” 

The question which called for decision 
before Mr. Amir Ali was somewhat dif¬ 
ferent and he quoted the case reported 
by Fulton as an authority for the pro¬ 
position that where benefit for the poor 
is not expressly reserved the validity of 
the wakf is in no way affected. 

Mr. Amir Ali has quoted in the same 
case a larger number of decisions col¬ 
lected in various books of authority in 
which wakfs were upheld though express 
mention of benefit to the poor was not 


made : see pp. 140, 141, 142, 143, 151, 
152, 160-161. 

Subsequent decisions made great in¬ 
roads on the Mahomedan law pure and 
simple, at least on the law as propounded 
by Abu Yusuf whose authority was 
universally accepted before. 

In Abdul Ganne Rasam v. Husen 
Miya Rahimtulla (14) it was laid down 
that : 

“ To constitute a valid wakf according to 
Mahomedan law it is not sufficient that the 
word “ wakf ” be used in the instrument of 
endowment. There must ‘be a dedication of 
the property solely to the worship of God or 
to religious and charitable purposes. A Maho- 
raedan cannot, therefore, by using the 
term “ wakf ”, effect a settlement of pro¬ 
perty upon himself and his descendants 
which will keep such property inalienable by , 
himself and his descendants for ever ”, 

In Fathirna Beebee v. Advocate General 
of Bombay (l) the law was more cor¬ 
rectly stated to the following effect : 

“ A wakf must be certain as to the property 
appropriated, unconditional and not subject 
to an option. It must have a final object 
which cannot fail and this object must be 

expressly set forth.If the condition 

of an ultimate dedication to a pious and un¬ 
failing purpose be satisfied, a wakf is not ren¬ 
dered invalid by “an intermediate settlement 
on the founder’s children and their descen¬ 
dants. The benefits these successively take 
may constitute a perpetuity in the sense of 
English law, but according to the Mahome¬ 
dan law that does not vitiate the settlement 
provided the ultimate charitable object be 
clearly designated. ” 

The decision in this case refers to a 
number of cases decided by Calcutta and 
Bombay High Courts and though it does 
not refer either to Abu Yusuf or Maho- 
rped’s views it is obviously based on 
the views of the latter. 

In Amrut Lai v. Sheikh Husain (3) 
at 504 Farran, J.. observed : 

, “ If I were at liberty to draw my own deduc¬ 

tion from the sayings of ITanifa and the two 
disciples and to decide in the light of modern 
jurisprudence between the conflicting opi¬ 
nions of the latter I should without doubt 
give the preference to the view of .Mahomed 
and refuse to press the arguments * of Abu 
Yusuf to their legitimate conclusions ”. 

The conclusion which according to 
that learned Judge is : 

“ properly doducable from the above cited 
cases is ... . that where the primary and 
general object of the endowment -is for the 
furtherance of religious or charitable pur¬ 
poses, or for the worship of God, such endow¬ 
ment is valid, although the ‘ wakfnama ’ may 
also provide for the support of the family and 
descendants of the founder ; but that where 
the wakfnama has for its real object nothing 
connected with the worship of God or reli- 
(14) 10 B. H. G. R. 7~ -- 


(13) Fulton 345, 
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gious observances and provides only in a 
very remote contingency for the poor, such 
remote provision does not validate a perpe¬ 
tuity for the benefit of the dedicator’s child¬ 
ren and their descendants so long as any 
such exist. ” 

In Nizamuddin Gulam v. Abdul Gafur 
(15) it was laid down that : 

“ A Mahomedan cannot settle his pro¬ 
perty in wakf on his own descendants in 
perpetuity without making an express provi¬ 
sion for its ultimate -devolution to a chari¬ 
table or religious object. 

The learned Judges refer to the differ¬ 
ence of opinion between Abu Ausuf on 
the one hand and Abu Haneefa and 
Mohammad on the other and follow the 
latter. It was therefore that they laid 
emphasis on an express mention being 
made of ultimate benefit to the poor. 

A year latter it was definitely laid 
down by their Lordships of the Judicial 
Committee in Mohouicd Ahsan Ullcih 
Choivdhri v. Amarchand Kundu (16) 
that unless property is substantially 
dedicated to religious or chartitable pur¬ 
poses no valid waqf can be created. 

In the case Bikani Mia v. Sukh 
Lai Foddar (4) Mr. Amir Ali in 
a dissentient judgment attempted to 
re-establish the law which was un¬ 
settled by the case last quoted and 
supported his view by numerous refer¬ 
ences to works of undoubted authority. 
He also maintained that the law as pro¬ 
pounded by Abu Yusuf was the correct 
and generally accepted one but in cases 
that followed, their Lordships of the 
Privy Council confirmed their view and 
extended it by holding that a wakf by 
which benefit to the poor is reserved only 
in the remote contingency of failure of all 
heirs to the settlor was illusory and void. 

Thus before the Wakf Validating Act 
6 of 1913 was passed the law relating 
to wakf as applicable to Hanafi Moham- 
madans was in a very unsatisfactory state 
owing to conflicting opinions of Abu 
Haneefa, Muhammad and Abu Yusuf and 
to the judicial decisions, some being based 
on the authority of one of these doctors 
and some on the other or others and some 
again on considerations derived from the 
English rules as to perpetuities and from 
notion of what should be considered to 
be charitable objects. 

It should not be assumed that if two 
of the three jurists were in agreement 

15) [1889J 13 Bom. 264. 

16) [1893] 17 Cal. 498=17 I. A. 28=5 Sar. 
476 (P. C.), 


against the third the opinion of the majo¬ 
rity must always prevail. On considera¬ 
tion of a large number of cases mentioned 
in the foot-note Tyabji has stated his 
conclusion in his book oh Mahomedan 
law as follows : 

“HA. When Muslim jurists of authority have- 
expressed dissenting opinions on the same 
question, the Islamic Courts presided over by 
the Qazi, have authority to adopt that view 
which in the opinion of the presiding officer is 
most in accordance with justice in the parti¬ 
cular circumstances” (p. 71, Edn. 2). 

Wilson likewise quoting a number of’ 
cases states that 

“The relative weight of these authorities is- 

unsettled.But the scale may be turned 

in favour of any one of them by proof that his 
opinion was preferred by the compiler of some 
standard Digest, such as the Hedaya or 
“Fatawa Alamgiri” (S. 15 p. 98 Edn. 4). 

The points of difference on this branch 
of the Mahomedan law due to causes 
already indicated and existing before the 
passing of the Wakf Validating Act 6 of 
1913 may be summarized below : 

(a) Whether a waqf was revocable be¬ 
fore a decree of Court was passed in con¬ 
firmation thereof and the property con¬ 
tinued to be vested in the settlor as main¬ 
tained by Abu Hanifa or such property 
became vested in Almighty God subject 
to rules of divine property as maintained 
by the two disciples Mohammad and Abu 
Yusuf ; (b) Whether the property to be 
made wakf must be divided property and 
not undivided or mushaa as maintained 
by Mohammad or whether the validity 
of the waqf is not affected by the pro¬ 
perty being undivided as held by Abu 
Yusuf, Abu Hanifa being silent on the 
subject ; (c) Whether the settlor can 
validly make provision for his own main¬ 
tenance by reserving the whole or part of 
the income of the wakf property for him¬ 
self, Mohammad being of opinion that he 
cannot, Abu Yusuf holding the contrary 
and Abu Hanifa being apparently silent 
on the subject, (d) Whether a wakf not 
being substantially for charitable purposes- 
but for the benefit of the settlor’s descen¬ 
dants and family, and on total extinction 
thereof, for the benefit of the poor, is 
illusory and void as ruled by some Indian 
High Courts and by their Lordships of 
the Privy Council or whether such wakf 
is valid as maintained by majority of the 
Mahomedan jurists and text writers; 
(e) Whether ultimate benefit to the poor 
which ensures perpetuity should be ex¬ 
pressly mentioned as held in some cases 
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■decided by some Indian High Courts an 
the authority of Abu Ilanifa and Maho¬ 
med or whether the use of an appropriate 
^expression such as “wakf,” the literal, 
■technical and customary meaning of which 
implied dedication for charitable pur¬ 
poses and ultimate benefit to tbe poor. 

As to (e) it should be remarked that 
there is no difference of opinion among 
the three Muslim Doctors that the word 
“wakf” “Sudakah” or like expression car¬ 
ries with it the implication above men¬ 
tioned. In many text books reference 
to which has been made at an earlier part 
of this judgment the writers thereof ac¬ 
cept such meaning as warranted by the 
•etymological and customary sense. Ac¬ 
cording to Abu Hanifa and Mahomed no 
implication however clear is sufficient 
and express mention of perpetuity or of 
ultimate benefit to the poor is essential. 
The most typical of cases in which such 
objects may be implied in words or in 
the context will not meet their require¬ 
ment of the law. 

The object of the Wakf Validating 
Act G of 1913 was to remove the uncer¬ 
tainty which crept in the law as regards 
the points summarized by me above. 
The “ doubts ” referred to in the pream¬ 
ble are none other than those stated 
above. Accordingly, the definition of the 
“ wakf ” given in S. 2 of the Act makes 
it clear that wakf property is “ dedicated 
property ” and discards the conception 
of Abu Hanifa that the wakf property 
continues to belong to the settlor. The 
definition likewise indicates that *’ any 
property,” divided or undivided, may be 
made the subject of the wakf. S. 3 de¬ 
clares that the settlor may make provi¬ 
sion for his own maintenance and for 
that of his family and descendants. S. 4 
authoritatively lays down that no wakf 
shall be deemed to be illusory only be¬ 
cause the 

“ benefit reserved therein for the poor or the 
religious, pious or charitable purpose of a p3r- 
manent nature is postponed until after ths 
extinction of the family children or descen¬ 
dants of the person creating the wakf.” 

The proviso to S. 3 is obviously in¬ 
tended to set at rest the controversy 
between Abu Yusuf, the text writers 
and judicial decisions including that of 
Amir Ali, J. in Bika li Mian v. Shuku 
Lai Poddar (4), on the one hand and 
Abu Hanifa, Mohammad anl judicial 
decisions like Abdul Ganne Kasatn v. 
Hussein Miya Rahimtula (14), Fatma 
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Bibi v. Advocate General of Bombay (l) 
and Nizamudin Gulam v. Abdul Gafur 
(15) on the other, as regards the necessity 
of miking express mention of perpetuity 
or ultimate benefit to the poor. The 
statute has now dispensed with the 
necessity of such express mention being 
made by providing that the same may be 

“ expressly or impliedly reserved for the 
poor or for any other purpose recognized by 
the Mussulman law as a religious, pious or 
charitable purpose of a permanent character.” 

It would have been most surprising 
if the legislature had failed to take 
notice of such a thorny question as the 
necessity or otherwise of express mention 
being made of the unfailing object. 
Mr. Tyabji thinks that the Act must bo 
taken to lay down (in accordance with 
the definition in S. 2) that the support 
and maintenance of the wakif’s family 
etc. must be considered to be a purpose 
recognized by the Mahomaden law as 
religious, pious and charitable. This is 
the view that was put forward by Amir 
Ali, J., with great learning in his dis¬ 
senting judgment in Bikani Alia v. 
Shuku Lai (4) where he says : 

“ When a wakf is created constituting the 
family or descendants of the wakif the recipi¬ 
ents of the charity so long as they exist, the 
poor are expressly or impliedly brought in not 
for the purpose of making the wakf charitable 
(for the support of the family and descendants 
is a part and parcel of the charitable puiposj 
for which the dedication is made) but simply 
to impart permanency to the endowment.” 

‘ Probably the Act is based on the / 
same view . . . ’ (Tyabji’s Maho¬ 

maden law, p. 529, 2nd Edn.). 

I am unable to accept the view that 
the Wakf Act gives effect to the view of 
West. J., in Fatma Bibi v. Advocate 
General of Bombay (1) in which express 
mention of the unfailing object is in¬ 
sisted upon. The Act on the contrary 
does not so require. An intention to 
dedicate for the benefit of the poor or to 
some charitable or religious object if 
implied in the words of sufficient import 
or in the context is enough according 
to the Act. 

Tyabji has enunciated the Maho¬ 
maden law applicable to Hanafis cou¬ 
pled with the Wakf Validating Act, in 
the following paragraphs : 

“ Section 463-A. In accordance with 
Hanafi law.” 

(a) A ‘ wakf ’ that does not expressly 
purport to be limited in point of dura¬ 
tion, will, according to Abu Yusuf’s 
exposition of the Hanafi law be presumed 
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to be perpetual, and effect will be given 
to it. 

(b) According to Abu Hanifa and Inam 
Mahomed, a ‘wakf’ purported to be 
made for objects that will fail, is void. 
According to Abu Yusuf, such a ‘ wakf’ 
is not void, and it will be presumed that, 
on failure of the objects expressly refer¬ 
red to, it is for the benefit of the poor 
in perpetuity, (c) semble, the ultimate 
benefit of the ‘wakf’ property may be 
reserved for any purpose recognized by 
the Mussalman law as a religious, pious 
or charitable purpose of a permanent 
character. Such reservation may be either 
express or implied (S. 463-A (l), (a), (b), 
& (c), Edn 2 pp. £50-551. He adds in 
the foot-note that the Wakf Act has given 
effect to the opinion of Abu Yusuf. His 
own opinion on the question is stated in 
these words : 

“ It is submitted that in many cases the 
question would be resolved into one of the 
construction of the particular ‘wakf.’ If it 
appears that the real intention was to dedicate 
only for a fixed period, then what purports to 
bo a ‘wakf’ for carrying out such an intention 
cannot bo given effect to. Such an intention 
may appear (or may be betrayed) in either of 
two ways : (1) failure to mention that the 
‘wakf’ is to prevail in perpetuity, or (2) failure 
to mention objects that will continue in per- 
petuitv. The views of Abu Yusuf are expres¬ 
sed with reference to the first contingency 
and of the other authorities with reference to 
the second. 

But, on the other hand, failure to do either 
things, is not, it is submitted, in itself neces¬ 
sarily conclusive, from the surrounding cir¬ 
cumstances and from the terms of the “ wakf- 
nama” it may appear that the ‘wakf’ was in¬ 
tended to be a perpetuity ; and that such 
objects as would never fail were also intended 
to be benefited, (page 533, Edn. 2).” 

Reverting to the provision of the tes¬ 
tamentary wakf made by Mubarak Ali 
we find that in the preamable he dec¬ 
lares all his property as “wakf" unre¬ 
servedly. If nothing else had appeared 
in the deed the property would have been 
considered dedicated impliedly for the 
poor in general. In fact the preamable 
is a substantial reproduction of the well- 
known formula used in creating wakfs. 
In the clauses of the deed which follow 
the gross income of 2'3rd of the property 
is reserved for the benefit of his descend¬ 
ants generation after generation thus 
postponing the benefit to the poor im¬ 
plied in the preamable until the extinc¬ 
tion of his lineage. But for the express 
provision for his descendants the entire 
benefit would have enured to the poor 


immediately. Some charitable objects are 
to be fed in presentee. This provision 
is not without its significance as indic¬ 
ating a charitable and religious purpose 
concurrent with the maintenance of the 
family. As public charges such as re¬ 
venue, and cost of repairs and similar 
expenses, have to be paid out of l/3rd 
of the income which is reserved for ex¬ 
penditure on ‘good acts’ such as Fatiha, 
etc., the amount thus directed to be spent 
on these charities alone cannot be* 
ascertained. 

Clause 7 has been adversely commented 
on as betraying a desire to accumulate- 
the income for acquisition of other pro¬ 
perties. It must be, however, noticed: 
that the direction to multiply has no re¬ 
ference to a time when his lineage ceases 
to exist but is confined to the time when 
it continues to exist.. To my mind, when- 
such a remote contingency happens ac¬ 
cumulation is not to be made but the- 
entire benefit reserved for the descend¬ 
ants will go to the poor. 

Clause 11 has been relied on by the- 
learned Subordinate Judge as excluding 
the public in general from participation- 
in the affairs of the wakf. I think this- 
is not the correct view of the effect of 
that clause. It permits recourse to law 
Court for vindication of the provisions 
of the deed of wakf in cases of attempted 1 
violation thereof but makes it clear that,, 
being a family settlement and so long as- 
it is such, any member of the public can¬ 
not meddle with its administration and 
only the beneficiaries have the right to 
call in question the acts of the mutwal* 
ies. This, again, unmistakably refers 
to a time when his descendants are in- 
existence and not to the contingency 
of total extinction of his family.. 
As regards the latter eventuality 
the deed is silent and the usual rules 
empowering the public to obtain orders- 
of a competent Court regarding the ad¬ 
ministration of wakf will apply and their 
is nothing in the deed which excludes- 
their application. 

That the “wakf" which Mubarak All 
professes to make was intended to be of a 
permanent character does not admit of 
any doubt. No limit of time is fixed for 
its operation. Indeed, the learned coun¬ 
sel for the respondent maintains that the- 
possibility of total extinction of his line- 
in any remote future never occurred O’ 
him. A wakf otherwise than in per- 
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' petuity is one for which a limit of time 
is prescribed but not where it is to con¬ 
tinue ad infinitum. The validity of the 
wakf does not seem to have been impugned 
on the ground of want of perpetuity either 
in the Court below or in this Court. 
Stress has been laid on the absence of 
reservation of ultimate benefit to the 
poor, but I think the two questions are 
closely allied and mention of ultimate 
benefit to the poor is insisted on only to 
ensure perpetuity. 

That the term “wakf” implies ultimate 
benefit to the poor or to some charitable 
or religious purpose has been shown a,bove ? 
having regard to its literal and customary 
meaning as generally accepted. To a 
Musulman it generally conveys the idea 
that the property designated “wakf” is 
not private property but is permanently 
dedicated to some charitable object. The 
word is frequently used even in deeds of 
Hindu endowment not in its technical 
Muslim sense but as denoting dedication. 
It is not too much to suppose that 
Mubarak Ali who is described as “Hakim” 
and presumably a man of some learning 
used the word wakf” in relation to his 
property which he was anxious to pre¬ 
serve in perpetuity in the customary and 
generally accepted sense as the property 
set apart for the benefit of his family and 
in case of total extinction of it for the 
benefit of the poor. It was a mere acci¬ 
dent that he did not mention the poor 
expressly. He does not divert the bene¬ 
ficial interest to any other family in case 
of extinction of his own nor does it ap¬ 
pear that he was interested in some other 
class of persons in that remote contin¬ 
gency. The fact that the Wakf Act was 
availed of soon after it became law lends 
support to the belief that he desired to 
create a wakf such as is contemplated by 
the Act atypical wakf Alalaulad. It has 
been acted upon as such for many years 
and unless its validity cm be successfully 
impugned for some cogent reason it should 
^e upheld as a dedication in accordance 
with the provisions of the Wakf Act. 
The learned Subordinate Judge has set 
aside the deed in its entirety. As to one- 
third of the property there can be no 
question As to whether the burden of 
public charges due in respect of two-thirds 
of the property can be thrown on the 
remaining one-third reserved for charities 
mentioned in the deed it is not necessary 
to consider If the disposition be upheld 


as a whole the complication arising out 
of that circumstance will not exist. 

On the view of the case taken by me 
this appeal must succeed. I would, there¬ 
fore, set aside the decree of the Court 
below and grant the relief of declaration 
prayed for by the plaintiffs. As the 
litigation is in a great measure due to 
careless drafting of the instrument of 
wakf for which the testator is responsi¬ 
ble I make no order as to costs. 

By the Court.—This appeal is dis¬ 
missed with costs. 

Appeal dismissed. 
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Sglaiman and Ashworth, JJ. 

Bankey Lal and another —Defendants 
—Appellants. 

v. 

Natha Bam and others —Plaintiff and 
Defendants—Respondents. 

First Appeal No. 63 of 1924, Decided 
on 18th October 1927, against decision of 
Dist. Judge, Agra, D/- 30th October 1922. 

❖ (a) Civil P. C., O. 41, R. 22—Cross ob¬ 
jections cannot be filed against pro forma 
co-respondent not interested in appeal. 

. Where the person against whom cross-objec¬ 
tions are filed is not interested in the appeal 
and is a mere pro forma respondent, no cross¬ 
objections can be validly filed against him- 23 
All. 93 : 23 All. 95, Foil. [p q i j 

The plaintiffs impleaded one J alleging him 
to be a partner of the defendants’ firm and 
claimed relief against him jointly with the 
others. J was not proved to have been a 
partner and the suit against him was^ dis¬ 
missed. The plaintiffs filed no appeal against 

J but the other defendants filed an appeal 
against the plaintifis, and impleaded J ;VS a 
pro forma respondent. 

Held : that the plaintifis cannot take advan¬ 
tage of J having been impleaded by the other 
defendants, aud file cross-objections against 
him praying that the suit should be decreed 
against him also. [p iqq q jj 

(b) Civil P.C., O. 41, R. 22 (3)—Substitution 

of words the party who may be affected” 
for “appellant” in R. 22 (3) does not give 

absolute right of filing cross-objections 

against any co respondent even not inte 
rested in appeal—Discretion under O. 41 
R. 33 should not be exercised to allow such 
cross-objections—Civil P. C., O. 41, R. 33 . 

Tbs amendment substituting the words “the 
party who may be affected” for the word “ap¬ 
pellant” does not give a'respondent an abso¬ 
lute right of filing, cross-objections against a 
co-respondent, even where such co-respondem 
is not an interested party at all and no relief 
has been claimed against him in the app 3 al. 
In such cases the discretion given by O. 4 L 
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B. 33 to the appellate Court to allow cross-ob¬ 
jection should not be exercised. [P 196 C 2] 

Iqbal Ahmad and Mukhtar Ahmad — 
for Appelleuts. 

S. N. Sen,N. P. Asthana , S. K. Das 
and Z). N. Gupta —for Respondents. 

Sulaiman, J. —This appeal arises out 
of a suit for damages on the ground that 
certain copyrights have been infringed. 
The success of the appeal depended en¬ 
tirely on the success of suit No. 454 
of 1923 brought to set aside the 
sale. That suit has now been dismissed 
to-day. It is, therefore, conceded that 
this appeal must fail with costs on the 
higher scale. The plaintiffs have filed 
certain cross-objections against Janki 
Das, defendant. A preliminary objection 
is taken that no such cross-objections lie. 
The plaintiffs had impleaded Janki Das 
alleging him to be a partner of the defen¬ 
dant’s firm, and had claimed relief against 
him jointly with the others. The Court 
below has held that Janki Das is not 
proved to have been a partner. The suit 
against him has been dismissed. The 
plaintiffs filed no appeal against Janki 
Das at all within the time allowed by 
law. The other defendants, viz., Banki 
Lai and others filed an appeal against the 
plaintiffs, and in the memorandum of ap¬ 
peal impleaded Janki Das also. It is quite 
clear that no relief was claimed in the ap¬ 
peal against Janki Das who was*mcrely a 
pro forma respondent and need not have 
been impleaded at all. He was in no way 
interested in the appeal and there was no 
point common to him and the other 
parties which was going to be raised. The 
plaintiffs have tried to take advantage of 
Janki Das having been impleaded by the 
-other defendants, and have filed cross- 
jobjections against him praying that the 
suit should be decreed against him also. In 
! our opinion such cross-objections cannot 
I be entertained. 

1 Without saying that in cases of 
partnership or partition of property or 
other cases of like nature, where rights 
common to all the parties are in dispute 
-there can be no cross-objections by one 
respondent against a co-respondent, I am 
of opinion that ordinarily in cases where 
•the person against whom cross-objections 
are filed is not interested in the appeal 
; and is a mere pro forma respondent, no 
cross-objections can be validly filed 
against him. This has undoubtedly been 
J.fche practice of this Court for a consider- 
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ably long time, and I may refer only 
to the case of Kallu v. Mauui (l) and 
Abdul Ghani v. Muhammad Fasih (2). 
No doubt sub-Cl. 3, 0 41, R. 22 has been 
slightly amended and the words ‘'the 
party who may be affected” have been 
substituted for 'the word “appellant.” 
But that sub-clause deals with the ser¬ 
vice of notice. The object of the amend¬ 
ment might be to allow cross-objections 
against a co-respondent in cases of part¬ 
nership, partition etc. I am not pre¬ 
pared to hold that on account of this 
amendment a respondent has an absolute 
right of filing crose-cbjections against a 
co-respjndent, even where such co-res¬ 
pondent, is not an interested party at all 
and no relief has been claimed against 
him in the appeal. In my opinion this is 
not a fit case for the exercise of the dis¬ 
cretionary power given to us under 0. 41, 
R. 33. 

Ashworth, J. —I concur. In my view 
a party to a case cannot be regarded as a 
respondent in an appeal, the success or 
failure of which wholly or in part, can in 
no way affect him. It is only a respondent 
who has a right of preferring a cross-ob¬ 
jection under the said rule. A person 
who is a defendant in the original suit 
need not necessarily be a respondent in 
an appeal brought by the unsuccessful 
plaintiff. 

M.n./r.K. Order accordi ngly. 

(1) f 1900] 23 AH. 93—(1900) A. W. N. 212. 

(2) [1905] 28 All. 95—2 A. L. J. GG7 (1905) A. 

W. N. 200. 
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Dalal, J. 

Beni Madho and o^/iers—Appellants. 

v. 

Shambhu Nath and another —Respon¬ 
dents. 

Second Appeal No. 1472 of 1925, Deci¬ 
ded on 24th February 1928, from decree 
of 2nd Addl. Sub-Judge, Allahabad. 

(a) Agra Tenancy Act (2 of 1901), S. 79 

Suit for ejectment by r?al tenant—Zemin¬ 
dar's acceptance of rent from trespassar i* 
not his recognition as tenant nor it means 
that the suit is brought through zamindar’* 
agency—Suit can be brought within ordinary 
limitation. 

The mere fact that a zamindar accepted rent 
from a trespasser does not mean that the 
zamindar accepted him as a tenant nor that a 
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suit for his ejectment was brought through his 
agency when it was brought by the real ten¬ 
ant. Therefore the suit can be brought within 
the ordinary period of limitation. [P 198 C 1] 

(b) Agra Tenancy Act (1925), S. 103— 
Zemindar can settle surrendered bolding 
with any tenant. 

When a Hindu widow, holding for her life 
under the provisions of S. 22, Tenancy Act, 
relinquishes a holding the zamindar is at 
liberty to settle the land with any other tenant 

[P 193 G 1] 

(c) Hindu Law—Revers'.oner relinquishing 
his rights for consideration cannot resile— 
Evidence Act S. 115, 

When a next reversioner relinquishes his 
rights for consideration, he cannot be per¬ 
mitted to go back upon his relinquishment : 
A. I. B. 1917 P. C. 95, Dist. [P 198 C 2] 

N. C . Vaish —for Appellants. 

Haribans Sahai —for Respondents. 

Judgment. —This appeal h 30mewhat 
difficult. The facts which are rather 
complicated may be stated as below, in 
accordance with the findings of the lower 
appellate Court. The occupancy holding 
in suit belonged to one Ram Narain prior 
to 1910. A short time before his death 
he executed a deed of gift in favour of his 
daughter Mt Putia^and another daughter’s 
son Shambhu Nath. Shambhu Nath is 
plaintiff in this suit. Ram Narain left 
him surviving a widow Mt. Parbati and 
a separated brother Sheo Narain. After 
his death entries in the record were made 
according to the deed of gift but Sheo 
Narain applied to the revenue authorities 
to have the name of Mt. Parbiti entered 
during her life so that lie may succeed his 
brother on her death. This matter was 
compromised on 20th December 1910. 
According to the compromise, to which 
Sheo Narain, Shambhu and Mt. Putia 
were parties the holding was given to 
Mt. Putia and Shambhu Nath reserving 
out of 34 bighas a small portion of 1 bigha 
14 biswas for the maintenance of Mt. 
Akasi, widow of a predeceased son of Ram 
Narain, with the condition that on her 
death the land will be taken into cultiva¬ 
tion by Sheo Narain. Before this com¬ 
promise was entered into a settlement 
parchi was prepared with respect to this 
holding v in the mme of Mt. Parbati. 
Settlement operations were pending at 
the time. On 27th September 1913 Mt. 
Parbiti applied for the entry of the names 
of Shimbhu Nath and Mt. Putia urging 
that they were in possession and not she 
and that their names had continued in 
the records from 1910. On the basis of 


these revenue proceedings the lower ap¬ 
pellate Court has held on a finding of fact 
that Mt. Putia and Shambhu Nath were' 
in possession of the holdiug except the 
small portion of 1 bigha 14 biswas subse¬ 
quent to the compromise. In 1914 trouble 
arose in the family and Mt. Akasi applied 
to the revenue Court to have her name 
recorded on the ground that her husband! 
Gurdin survived his father Ram Narain- 
Her application was dismissed on 27th 
February 1914. Soon after Mt. Parbati 
died and Sheo Narain applied to be entered 
as occupincy tenant of the holding on the 
death of Mt. Parbati under S. 22, Teuancy 
Act of 1901. He was the heir of his 
brother Ram Narain on the death of Ram 
Narain’s widow without any condition as 
to joint possession with Ram Narain on 
the death of Ram Narain. On 24th Octo¬ 
ber 1914, the revenue Court directed his 
name to be entered in the record. The 
Court, however, at the time did not con¬ 
sider the previous litigation, the com¬ 
promise, and Mt. Parbati's application to 
the Settlement Officer. 

I have not been able to discover whe¬ 
ther the names of Mt. Putia and Shambhu 
Nath were or were not recorded in the 
village papers subsequent to the com¬ 
promise. There is the finding of fact of 
the lower appellate Court that subsequent 
to the compromise they were actually in 
cultivating possession of the land in suit. 

Subsequent to the revenue Court order 
on 24th October 1914 Sheo Narain has 
been in possession and presumably has 
been paying rent to the zamindar as an 
occupancy tenant. Nine years later, on 
6th September 1923, Shambhu Nath sued 
for the recovery of the holding on the 
ground that Sheo Narain and after his 
death his lineal male descendants were 
trespassers. 

If the arguments advanced by Dr. Vaish 
were accepted the plaintiff would have no 
case according to the provisions of the 
Tenancy Act. He argued on behalf of the 
defendant appellant that in 1914 Sheo 
Narain become an occupancy tenant and 
was recognized as such by the zamindar 
so whatever rights the plaintiff had 
terminated on that date and as this eject¬ 
ment was brought by the zamindar, a suit 
ought to have been brought within six 
months under S. 79, Tenancy Act of 
1901. The zamindar’s consent, however, is 
wanting to make this argument good. It 
may be granted that Sheo Narain cannot 
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have been cultivating the land for such 
a number of years without paying rent 
to the zamindar but the mere payment 
ot' rent does not mean active consent 
of the zamindar or the ejectment of 
Shambhu Nath through the agency of the 
zamindar. The argument is certainly 
ingenious but I think having regard to 
the intelligence of an agriculturist, it 
j will be safer to hold that the active con¬ 
sent or a participation of the zamindar to 
eject a tenant should be required to de¬ 
prive an ejected tenant of the 12 years 
limitation in the civil Court and compel 
him to g d to the revenue Court within 
the short period of six months. 

As must have been observed the deci¬ 
sion has become complicated by reason of 
the property in suit not being revenue 
paying property but an occupancy hold¬ 
ing with peculiar rights. Apart from 
other consideration I am of opinion that 
Shambhu Nath and Mt. Putia became 
.tenants of the land under the compromise 
of 20fch December 1910, and were unlaw¬ 
fully ejected by a trespasser Sheo Narain 
in 1914. The compromise was effected 
with the consent of the zamindar, as is 
apparent by his general agent giving 
consent thereto. The lower appellate 
Court which has written a very careful 
judgment has rightly pointed out that 
though Mt. Parbati was not a party to 
tiie compromise, her entire attitude would 
lead one to the conclusion that she de¬ 
sired to relinquish the holding. Such a 
desire is manifest from the application 
already referred to of 27th September 1913. 
When a Hindu widow, holding for her 
life under the provisions of S. 22, Ten. 
Act, relinquishes a holding the zamindar 
is at liberty to settle the land with any 
iother tenant. In the present case the 
zamindar settled in accordance with the 
compromise with Shambhu Nath and 
Mt. Putia. Whether in consequence they 
become occupancy tenants or tenants from 
year to year is not a question which 
arises in the present litigation. It is of 
course true as pointed out by Dr. Vaish 
that a civil Court would not countenance 
a collusive act between a Hindu widow 
and the zamindar in order to extinguish 
the contingent interest of the reversioner. 
In the present case, however, no such 
difficulty arises. The next reversioner 
Sheo Narain was himself a party to the 
compromise and there is no suspicion of 
a collusion between the widow and the 


zamindar in order to deprive Sheo Narain 
of his contingent rights. Considering 
the question entirely in terms of revenue 
law I am of opinion that Shambhu Nath 
and Mt. Putia became tenants of tbe 
land in 1910. They were subsequently 
unlawfully ejected by a stranger • Sheo 
Narain in 1914. Sheo Narain became a 
trespasser in consequence and Shambhu 
Nath was entitled to sue in the civil 
Court for the ejectment of the trespasser 
within 12 years of the trespass. 

Taking a more general view and not 
one confined to the terms of revenue law 
in the present case for a consideration the 
next reversioner relinquished his rights 
and he cannot be permitted to go back 
upon his relinquishment. The appel¬ 
lant’s learned counsel referred to the case 
of Amrit Narain Singh v. Gaya Singh 
(l), to warn this Court against holding 
that a reversioner had a right in prae- 
senti in the property which a female 
owner held for her life and had bargained 
with it The facts of that case were 
different and the decision was coloured 
by the fact that a guardian was acting on 
behalf of a minor reversioner. The 
general principles of law would apply 
here that when a party takes a benefit 
under a particular contract he cannot be 
permitted to resile from that contract. 
It was argued that Sheo Narain took no 
benefit as he was to receive only a very 
small portion of the holding on the death 
of a young woman, Mt. Akasi while in 
law he was entitled to succeed to the 
entire holding on the death of an elderly 
woman. As I have already pointed out 
it was within the power of the widow by 
agreement with the zamindar to deprive 
Sheo Narain entirely of the holding by 
relinquishing it and getting it settled 
with Shambhu Nath and Mt. Putia. 
From the facts given already there can be 
no doubt that the zamindar was favoura¬ 
ble to such an arrangement. Under the 
circumstances Sheo Narain did derive a 
benefit in making sure ’of a small portion 
of the holding reverting to his family 
though in a distant future. In Kanhai 
v. Birj Lai [ 2), their Lordships held a 
reversioner bound under such a contract. 
No doubt the many questions arising in 
this appeal are debatable but my view 

(1) A. I. R, 1917 P. C. 95=45 Cal. 590=45 
I. A. 35 (P.C.). 

(2) A. I. R. 1918 P. C. 70=40 AJJ. 487=45 
I.A. 118 (P.C.). 
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is .in favour of the plaintiff. I dismiss 
the appeal with costs. 

M.N./r.K. Appeal dismissed. ^ 


A. I. R. 1929 Allahabad 199 

Solaiman and Ashworth, J.J. 

Bankey Lal —Plaintiff—Appellant. 

v, 

Nattha Ravi and' another —Defendant 
party 1 and Defendant party 2—respon¬ 
dents. 

First Appeal No. 62 of 1924, Decided 
on 18th October 1927, against decision of 
Dist. Judge, Agra, D/- 30th October 1923. 

(a) Hindu Law — Joint family — Trade— 
Manager by reason of having minor son is 
not bound to continue partnership with a 
stranger. 

Tin manager of a joint Hindu family who 
ns partner in a business cannot be required to 
continue the partnership merely because he 
has a minor son. [P 199 C 2J 

(b) Hindu Law — Alienation — Father — 
(Per Ashworth, J.,) Necessity proved — Ade¬ 
quacy of consideration is immaterial unless 
rfraud or collusion is proved —{Sulaimm, J. 
contra) 

Per Ashworth, J .—When once it is shown 
that a sale by a Hindu father and manager is 
necessary no suit will lie against the vendee in 
the absence of fraud or collusion being proved 
against him, on the ground of insutiiiciency 
of price inasmuch as the father is empowered 
to make arrangements for the sale and the 
vendee can scarcely be expected to see that 
the price is inadequate. (Sulaiman, Contra). 

[P 203 Cl] 

fc) Transfer of Property Act, S. 55 (1)— 
Sale-deed not containing rate of interest on 
mortgages sold—Omission is not fraudulent 
concealment. 

When in a sale-deed which is desired to be 
set aside, various mortgage bonds were inclu¬ 
ded as sold but the rate of interest borne by 
them was not entered in the sale-deed, the 
failure to enter the particulars of interest does 
not amount to any fraudulent concealment. 

[P 200 C d] 

(d) Hindu Law — Joint family — Trade— 
Strangers as partners with joint family— 
Relations are governed by Contract Act. 

Per Sulaiman, J. —Relations of strangers 
with joint Hindu families, when they enter 
into transactions of partnership, are not 
governed strictly by the Hindu law but by 
the Contract Act. [p 200 C 2] 

(e) Hindu Law — Alienation — Father’s 
disability to alienate moveables is same as 
immovables. 

Per Sulaiman, J .— The restrictions on the 
Power of a Hindu father to alienate im¬ 
movable property are equally applicable to 
transfers of moveables : 31 All. 359, Foil. 

[P 201 C 1] 


Iqbal Ahmad and Mukhtar Ahmad — 
for Appellant. 

S.N. Sen , N. P. Asthana, S. K. Da? 
and S. N. Gupta —for Respondents. 

Ashworth, J. —This appeal arises oat 
of a suit brought by the plaintiff-appel¬ 
lant against the defendant-respondents for 
setting aside a deed of sale executed by 
defendant 2, Shyam Lal, father of the 
plaintiff, in favour of Nattha Ram, defen¬ 
dant 1. The admitted facts are that 
Chiranji Lal, grandfather of the plaintiff 
and father of defendant 2 carried on the 
business of publisher and bookseller in 
conjunction with Nattha Ram, defen¬ 
dant 1. On the death of Chiranji Lal the 
partnership was maintained by Nattha 
Ram along with Shyam Lal. At the end 
of that time Shyam Lai having no incli¬ 
nation to continue the partnership ar¬ 
ranged with Nattha Ram to terminate 
the same and divide some of the assets 
and sell other of the assets to Nattha 
Ram. The plaintiff’s contention is that 
the disposal of the assets by Shyam Lal 
was for a price and consideration which 
was prejudicial to his interest as minor 
son of Shyam Lal. 

The lower Court dismissed the suit. 
It held that nothing in Hindu law could 
compel Shyam Lal to continue the 
partnership merely because he had a 
minor son who along with himself, was 
interested in his (Shyam Lai’s) share of 
the assets of the business. This decision 
of the lower Court has been impugned by 
counsel for tb§ appellant but, in my 

opinion, on no valid ground. The manage! 
of a joint Hindu family who is partner in 
a busines cannot be required to continue 
the partnership when he no longer desires 
to do so and especially when, as in this 
case, he coasiders that he is incapable of 
giving assistance as partner. It may be 
remarked that in the plaint the allega¬ 
tion was made by the plaintiff that 
Shyam Lxl was a man without capacity 
or ability. This admission in itself fur¬ 
nishes a solid ground for Shyam Lal 
deciding not to continue the partnership. 
There were two houses among the assets 
of the partnership. When the partner¬ 
ship was dissolved between defendant 2 
and defendant I, the more valuable of the 
houses went to Shyam Lal and the other 
to Nattha Ram, A value was put on each 
house and the difference was taken into 
account in the disposal of the other assets 
of defendant 2 to defendant 1. It is 
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said by the plaintiff-appellant’s counsel 
that the sale of the other assets to 
Nattha Ram was for an insufficient 
amount. I consider it open to doubt 
whether when once it is shown that a 
sale by a Hindu father and manager is 
necessary, any suit will lie against the 
vendee on the ground of insufficiency of 
price inasmuch as the father is empowered 
to make arrangements for the sale and 
the vendee can scarcely be expected to 
see that the price is inadequate. At any 
rate it is clear to me that no such suit 
would lie against the vendee in the ab¬ 
sence of fraud or collusion being proved 
against the vendee. No such fraud or 
collusion has been proved in this case. 

The main point made by counsel for 
the appellant is that in the sale-deed 
which, it is desired to set aside, various 
mortgage bonds were included as sold to 
defendant 1. The rate of interest borne 
by these bonds is not entered in the sale- 
deed. The failure to enter the particu¬ 
lars of interest does not amount to any 
fraudulent concealment. Appellant’s coun¬ 
sel suggests that the failure to enter this 
rate of interest amounted to fraudulent 
concealment. He says that if this rate 
of interest were shown it might be obvi¬ 
ous that these bonds were hauded over by 
defendant 2 to defendant 1 for an insuffi¬ 
cient consideration. It appears to me suffi¬ 
ciently clear that these mortgage bonds 
must have been registered and it was 
easy for any person who was interested 
in the matter to get copies of these bonds 
and find out the interest. The mere fact 
jthat the sale-deed did not go into the 
particulars of the interest accruing on 
these mortgage bonds did not amount to 
xny fraudulent concealment. The con¬ 
sideration for these mortgage bonds was, 
it appears, the amount due as principal 
on them according to the bonds. Nattha 
Ram would have to spend money in suing 
on them- It is conceivable that although 
they were secured, the security might in 
some cases be inadequate. It was open 
to the appellant to produce in Court the 
mortgage bonds in order to show the in¬ 
terest due. He did not think it desir¬ 
able to do so. In these circumstances I 
would hold that no insufficiency of price 
for these bonds is proved and that cer¬ 
tainly no such insufficiency is proved as 
to justify the conclusion that the sale by 
defendant 1 to defendant 2 was fraudu¬ 
lent or collusive. We have to look at the 

• • • i 


state of affairs at the time of the date* - 
of the sale. It seems obvious that no* 
outsider would have been likely to give- 
to Shyam Lil for his and his son’s share* 
in the assets of the partnership, dissolved 
or not dissolved, as good a price as was- 
given by defendant 1. Defendant 1 was- 
continuing the business and obviously 
the stock, the book debts and the good 
will would be more valuable to him- 
than to an outsider. No attempt has- 
been made to prove that these assets, 
would have fetched a larger sum if offered 
to any one else and the contrary seems 
to me to be a certainty. This being so r , 
it cannot be said that the sale was for 
an insufficient sum, and the suit of the* 
plaintiff was rightly dismissed. I would 
note that the plaintiff asks for compensa¬ 
tion from defendant 1 in respect of move- 
able property purchased by him from 
defendant 2 and disposed of to others. In* 
my opinion Hindu law would not afford 
any such relief. Whether an action in' 
tort would lie is also doubtful, but it is. 
certain that it would only lie on the* 
ground of collusion or fraud by the' 
vendee. None such has been proved. 

For the above reasons I think that the* 
lower Court was quite right in dismiss¬ 
ing the suit and I would dismiss this ap¬ 
peal with costs on the higher scale. 

Sulaiman, J. —I concur in the con¬ 
clusion arrived at by my learned brother.. 
The contention that there was no legal 
necessity for the transfer is, in my opin¬ 
ion, without any force. Relations of 
strangers with joint Hindu families,*’, 
when they enter into transactions of j: 
partnership, are not governed strictly by 
the Hindu law but by the Contract Act. 
If a manager of a joint Hindu family has i 
power on behalf of the family to enter 
into partnership with strangers, he has- 
equally powers to dissolve such partner¬ 
ship. It is, therefore, impossible to>ac- 
cept the contention that the father wa& 
not competent to put a stop to this busi¬ 
ness, particularly when it was admitted 
in the plaint that he was wholly incom.- 
petent to carry it on. When the father: 
decided that the business was not pro¬ 
fitable and that he could not carry it on* 
with profit, there was full justification 
for his dissolving it. There was thus 
necessity for the transaction. 

The next question is whether the son 
can challenge the sale on the ground that 
the consideration was grossly inadequate. 
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I am not prepared to say that once neces¬ 
sity has arisen for the transfer of ances¬ 
tral property the sale by the father is 
always binding on the minor members no 
matter whether the consideration is 
grossly inadequate or not. In cases of 
mortgages their Lordships of the Privy 
Council have frequently laid down that 
there may be necessity for the transfer at 
a certain rate of interest but there may 
not be necessity for the high rate 
charged. I am, therefore, not prepared 
to hold that the plaintiffs’ suit would fail 
automatically as soon as it is found that 
there was necessity for putting a stop to 
the business. 

If the transaction, as is contended 
on behalf of the respondents, amounted to 
nothing more than a mere winding up of 
the business, it would certainly be doubt¬ 
ful whether the minor son can have the 
whole thing re-opened. Assuming, how¬ 
ever, that it was a sale pure and simple 
I agree with my learned brother that it 
is not established that the consideration 
paid for the sale is inadequate. 

The property transferred consisted of 
moveables and immovables. In view - of 
the cases referred to in Nand Bam v. 
Mangal Sen (l), I am bound to assume 
that the restrictions on the power of a 
Hindu father to alienate immovable pro¬ 
perty are equally applicable to transfers 
of moveables. 


It has, however, been suggested tha 
inasmuch as the sale took place severa 
years ago and there is no likelihood tha 
the moveable properties now exist, hi 
suit ought to fail because in Hindu Lav 
no equitable relief for compensation cai 
be granted. I choose to reserve my fina 
opinion on this question as no authorit: 
either way has been cited before U3. 

am, however, inclined at first sight t< 
hold that equitable relief of compensatior 
can be granted even where the good 
have been disposed of by the defendant 
vendee. If this were not so, the positiot 
would be anomalous. The result of i 

a S v^ b .u Ug v by fche miQ01 * member t< 
avoid the alienation would depend not or 

9 °. f fche Cl se but on the conduc 

no , Wh9thei ' has or ha: 

posei of the moveable properties Ir 

by YimTted ° r 30ttiag aS ‘ de aUeQa tion: 

by j^Mited ^ owners equit able doctrine: 

|l> Kj.V 1, 359 = 1 c - ™ =< 


have been invoked, and compensations- 
have been awarded by the Courts. I’ 
would, therefore, not be prepared to dis¬ 
miss the suit on the mere ground that 
moveable properties which were trans¬ 
ferred under the deed might have been* 
disposed of by the defendants. As a* 
matter of fact, this question has not been* 
gone into and we cannot be sure that all' 
the moveable properties that were trans¬ 
ferred are not now in the possession of 
the defendant. I however, agree that the 
appeal must fail. 

By the Court T-The appeal is dis¬ 
missed with costs including in this Court, 
fees on the higher scale. 

M.n./r.k. Appeal dismissed. 
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Dalal, J. 

Shankar Singli aud others —Applicants 

v. 

Emperor —Opposite Party. 

Criminal Ref. No. 58L of 1928, Decided* 
on 20th November 1928, made by Sess 
Judge, Moradabad, D - 7th July 1928. 

* (a) Police Act (5 of 1831), S. 30 (4) — 
Prohibition of every kind of music is not 
covered by the word “ regulate.” 

The District Suparintandent of Polica undar 
S. 30 is authorized to regulate the extent tc j 
which music may be used in the straats on the • 
occasion of festivals and ceremonies, but a . 
prohibition of every kind of music is not cov¬ 
ered by the word 4i regulate ” : 33 All. 131. 
R:l. on. [P 202, C lj 

(b) Municipal Board—Rules. 

Th9 Murdabad Municipal rules of 1877 were 
duly cancelled with tha necessary sanction on 
27th May 1927. [p 202, C 2] . 

Nehal Chand and S. B. Johri — for Ap ¬ 
plicants. 

M. Wahull ah —for the Crown. 

Judgment. —Reference should be made- 
to my order dated 15th October last. At 
that time 1 was impressed by the point 
made by the District Magistrate that the; 
notifications of 1872 and 1877 were not' 
rescinded by the Municipal Board of 
Moradabad which cancelled all its bye- • 
laws relating to religious processions in 
1927. The Superintendent of Police of 
Moradabad issued an order uader S. 30, 
Act 5 of 1861, during the Holi of this year' 
on 3rd March 1928 that no crowds at- 
teiled by music shall pass within the^ 
inhabited parts of the city. There is a. 
finding of fact that the large number oi‘ 
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applicants whose case is before me in revi¬ 
sion did pass through a locality in the 
Moradabad City known as katghar during 
the Holi in a procession accompanied 
with music. The applicants have been 
■convicted and fined under S. 188, I. P. C. 
for disobeying an order promulgated by a 
public servant lawfully empowered to 
promulgate such order. The lawful autho¬ 
rity of the Superintendent of Police in 
Moradabad to issue the notification of 3rd 
March 1928 is impugned here. There are 
two questions for decision : (l) Whether 
the officer was so empowered under S. 30, 
Police Act, and (2) whether he was so 
empowered by a notification of Govern¬ 
ment dated 18th May 1877. The District 
Magistrate was of opinion that prohibi¬ 
tion of music was covered by the autho¬ 
rity given to the District Superintendent 
hi Police under S. 30, Police Act, to regu¬ 
late the extent to which music may be 
; used in the streets on the occasion of 
festivals and ceremonies. I do not agree 

with the District Magistrate that a pro¬ 
hibition of every kind of music would be 

• covered by the- word “regulate.” A 
power to regulate is given as regards some 
matter which is in existence, and it would 
be a misnomer to direct regulation 
of a thing that does nOt exist. Regu¬ 
lation of traffic, for instance, assumes 
the existence of traffic. That would not 
empower the police to confine every citi¬ 
zen to his house and prohibit all traffic. 
Under S. 31, Police Act, the police are 
empowered to keep order on public roads 
and in the public streets, thoroughfares, 
ghats and landing places and at all other 
places of public resort. In Benares in 
pursuance of this authority an order was 
issued that a certain.class of people, the 
Jatrawalas, that is, people who take 

■ charge of pilgrims to the sacred city, 
were prohibited from visiting a railway 
station. In that case a learned Judge of 
this Court held that it was not competent 
to the Superintendent of Police to issue a 
general order forbidding persons of a cer¬ 
tain class to frequent certain specified 
’ places on the strength of his authority to 
keep order in a public place. The rea- 

• soning was the same as here : Emperor 
- v. Krishna Lai (1). The keeping of order 

• did not imply the confining of people to 

• their own houses so that no need may 
= arise for the keeping of order. 

, (1) [1917] 39 All. 131=35 I.C. 1093=14 A.L.J. 

1072. 


I have studied the notifications. A$ 
already observed, the District Magistrate 
was of opinion that a notification of 27th 
May 1927 (U. P. Gazette of 4th June 
1927, Part 3. S. 202) did not cancel the 
Government Notification of 1877. The 
Government Notification merely sanc¬ 
tioned rules framed by the Municipality, 
and the Municipality was entitled to can¬ 
cel those rules with the sanction of the 
Local Government. The power of sanc¬ 
tion has been delegated by the Local 
Government to the Commissioner, and 
the Municipal rules of 1877 were duly 
cancelled with the necessary sanction on 
27th May 1927. There is no Government 
notification independently of the Munici¬ 
pal rules. The District Magistrate refers 
to a Government order accompanying the 
notification of 27th November 1872. That 
Government order gave expression merely 
to a pious hope that such an arrangement 
would be perpetually maintained by the 
Municipality. The Municipality, how¬ 
ever, chose to do away with the arrange¬ 
ment, and the authority which issued the 
Government order sanctioned the cancel¬ 
lation of the arrangement. There is, 
therefore, no power left with the Super¬ 
intendent of Police of Moradabad to deal 
with music in streets during festival and 
ceremonies independently of the autho¬ 
rity given to him under S. 30 (4), Police 
Act. I accept the reference of the learned 
Sessions Julge, set aside the conviction 
and sentence, and order the fine, if any 
recovered, to be refunded. 

S.N./r.K. Conviction set aside. 
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Dalal, J. 

Janeshar Das anl another — Appal- 
lants. 

v. 

Emperor —Opposite Party. 

Criminil Appeil No. 749 of 1923, Doci- 
ded oa 4th Janu iry 1929, from order of 
Addl. Sess. Julge, Meerut, D/- 3rd Sep¬ 
tember 1928. 

# # (a) Criminal P. C., (as amended in 
1923), S. 239 — Section is exclusive—Joint 
trial of two persons in three cases of em¬ 
bezzlement or “abetment”—Trial is illegal. 

The provisions of S. 230 stand by themselves 
and the scope thereof cannot be extended by 
use of the provisions of sections not referred to 
id S. 230. The joint trial of two persons in 
three separate cases when they are charged in 
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-the alternative with embezzlement or abet¬ 
ment thereof is illegal as they have to meet 
six distinct sets of circumstances: 33 Bom. 221, 
Expl . and Dist. ; A. 1. R. 1921 All. 246 and 32 
.All. 219, Cons. [P 203 C 2] 

(b) Criminal P. C., Ss. 234, 235 and 236— 
Scope (obiter). 

Sections 234, 235 and 236 are mutually ex' 
'elusive. [P 204 C 2] 

Peary Lai Banerji , Iqbal Ahmad , 
*■Sailanath Mulcerji and Kumuda Prasad 
—for Appellants. 

Sankar Saran —for the Crown. 


Judgment. —I passed a preliminary 
order in this matter on 4th December 1928. 
The opinions expressed therein were 
merely tentative and, the whole matter 
shall be examined over again in the pre¬ 
sent order. Janeshar Das and Khushi 
Ram, two servants of the treasurer of the 
Muzaffarnagar treasury, were charged 
with three offences and each offence was 
framed in the alternative either of 
criminal breach of trust or abetment 
thereof. There was found deficiency on a 


certain date in stamp labels kept in th< 
doublelock of the treasury and in cast 
kept in the single-lock. Inquiry wai 
made and the prosecuting agency appear: 
to have been doubtful whether Janesha] 
Das committed the breach of trust anc 
Khushi Ram abetted him, or whethei 
Khushi Ram committed the breach ol 
trust and Janeshar Das abetted him 
Three items of defalcation were chosen 
two relating to stamps and one relating 
to cash, and as regards each item the 
•charge was framed in the alternative. 
Both Janeshar Das and Khushi Ram were 
triel jointly. In this Court the argument 
of Janeshar Das has been that he was 
born a fool and the blackguard of the 
piece was Khushi Ram. On his behalf 
no allegation was made as to the illega¬ 
lity of the trial. This point, however, was 
stressed with great force by Mr. Banerji 
on behalf of Khushi Ram as the learned 
-counsel appears to have felt that the 
•cause of Khushi Ram was damaged 
joint prosecution with Janeshar Das. 

Ihe provisions of S. 239, Crimim 

r * , la, y down how persons will fc 
•charged and tried together. Mr. Baner 
argued that Khushi Ram was real! 
cnarged for more than three offences, i 
tact six as ln each case he was charge 
in the alternative fortreach of trust an 
dor abetment thereof. This Court ha 
.held that the provisions of S. 239 of th 
iCode are to be considered exclusivel 


without the help of the provisions of 
Ss. 234 to 238. In 1921 in the case of 
Ram Prasad v. Emperor (1) Kanhaiya 
Lai and Wallach, JJ., had before them 
the trial of more than one person for 
three offences of dacoity. They observed : 

“The four accused could also have been 
tried jointly in one trial for any one of the 
three dacoities in which they are alleged to 
have taken part, but all could not be tried 
together at one trial for the three dacoities, as 
these offences were not committed in the same 
transaction, S. 234 is one of a number of 
sections which are grouped together under the 
heading of “joinder of charges.” This may, 
and in fact does, refer to charges both against 
single and several accused. But the sections 
under the general heading relating to these 
respective cases are kept separate. S. 233 lays 
down a general rule that for every distinct 
offence there is to be a separate charge and that 
every such charge is to be tried separately, 
except iu the cases mentioned in Ss. 234, 235, 
236 and 233. Ss. 234 to 238 by their terms 
refer to the case of a single accused. S. 233 
deals with the case where more persons than 
one are accused. The legislature intended to 
and did by these sections differentiate between 
the cases of a single and several accused, Jt 
cannot be said that all the sections prior to* 
S. 233 apply to both these cases although in 
terms they refer to one only, viz , that of a 
smgle accused. The existence of a S. 239 
specifically dealing with the case of several 
accused, and the arrangement of the sections 
to which we have referred, constitutes such a 
repugnance in the context as prevents us from 
reading "a person” in S. 231 as including 
several persons.” 

These observations were made prior to 
1923. The provisions of S. 239 at that 
time were as follows : 

Winn more persons than one are accused 
of the same offence or of different offences 
committed in the same transaction, or when 
one person is accused of committing any off¬ 
ence and another of abetment of, or attempt to 
commit such offence, they may be charged 
and triel together or separately, as the Court 
thinks fit ; and the provisions contained in 
the former pirt of this Chapter shall apply to 
all such charges. ” 

The ssetion was entirely recast by 
Act 18 of 1923, and at present a joint 
trial is permitted of persons accused of 
more than one offence of the same kind 
within the meaning of S. 234, committed 
by them jointly within the period of 
twelve months. Obviously, therefore, 
when more persons than one are tried 
jointly reference cannot be made to pro¬ 
visions of. the Cole previous to S. 239 
indiscriminately. If that had been the 
intention it would not have been neces¬ 
sary to state definitely that persons ac- 
cuseljof more than one offence of the 
(l) A. I. R. 1921-All. 246. ~ 
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same kind within the meaning of S. 234 
committed by them jointly within the 
period of twelve months may be tried to¬ 
gether. It is important to remember this 
because the Government Pleader referred 
the Court to the words at the end of the 
section : 

“ and the provisions contained in the former 
part of this Chapter shall, so far as may be, 
apply to all such charges. ” 

Those words existed when the Bench 
ruling in the case of Bam Prasad was 
pronounced and the learned Judges refused 
to read the provisions of S. 234 conjointly 
with the provisions of S. 239. In my opi¬ 
nion the words at the end of the section 
are more by way of limitation than exten¬ 
sion. The serious question that arises is 
whether the appellants should be consi¬ 
dered to have been prosecuted on six char¬ 
ges, or on three alternative charges, each 
alternative case forming one charge. Mr. 
Banerji, in my opinion, rightly pointed 
out in this connexion that if the legisla¬ 
ture considered an offence and an abet¬ 
ment thereof in the alternative to be one 
charge there was no necessity to preserve 
Cl. (b), S. 239 when that section was 
recast in 1923. That clause permits the 
joint trial of persons accused of an offence 
and persons accused of abetment, or of an 
attempt to commit such offence. If an 
offence and the abetment thereof were 
considered to be the same'offence the case 
would have been covered by Cl. (a) with¬ 
out any specification in Cl. (b). The 
argument on behalf of the Crown was 
that the provisions of S. 236 should be 
read along with the provisions of S. 239. 
Under S- 236 if a single act or series of 
acts is of such a nature that it is doubtful 
which of several offences the facts which 
can be proved will constitute, the accused 
may be charged with having committed 
all or any of such offences, and any num¬ 
ber of such charges may be tried at once, 
At present I am not called upon to give 
an opinion whether this provision and 
the provisions of S. 234 as to trial of ac¬ 
cused persons for three offences commit¬ 
ted within the space of twelve months 
are exclusive or not. The question is 
whether the provisions of S. 236 may be 
utilized to declare the charge in the al¬ 
ternative of embezzlement and abetment 
thereof to be one charge. The provisions 
of S. 236 themselves do not designate 
these separate charges as one charge, but 
designate them as different charges in the 


alternative, and that is why special per- 
mision is given under the Act for the' 
trial of such charges The Bombay Highi 
Court in ie Bal Gangadhar Talak (2),. 
was of opinion that Ss. 234, 235, 236, and 
239 were not mutually exclusive- It-may 
be respectfully submittel that there was- 
only one person up for trial in that case,, 
and the consideration of the provisions of 
S. 239 did not arise in that case. We have- 
also seen how a Bench of equal authority 
of this Court held several years later that 
the provisions of S. 239 were exclusive. 
A Single Judge of this Court in 1910 in 
Emperor v. Sheo Saran Lai (3) was not 
prepared to follow the reasoning of the- 
Bombay High Court in the case of Bal 
Gangadhar Tilak . In that case attempt 
was made to combine the provisions of 
S, 234 and of S 235 (l). It was argued 
there that if an accused person goes- 
through three similar transactions within? 
the period of 12 months, committing in* 
each transaction the same series of offen¬ 
ces, he can be tried at one and the samfr 
trial on account of all offences committed 
in the course of the three transactions even? 
if they total more than three. The learned 
Judge refused to extend the exception* 
mentioned in S- 234 by adding to it the 
exception mentioned in S. 235(1). 

So far as this Court is concerned the 

opinion has been that the provision of Ss. 

234, 235 and 236 are mutually exclusive. 

There is all the more reason, therefore, to» 

hold that the’provisions of S.239 stand by 

themselves and the scope thereof cannot 

be extended by use of the provisions of 

sections not referred to in S. 239. In my 

• 

opinion there is considerable reason in’ 
this view. When a man is charged iff 
the alternative with embezzlement or 
abetment thereof he has to meet two dis¬ 
tinct set of circumstances. When iff 
three separate cases he is charged in the* 
alternative he has to meet six distinct set 
of circumstances. This would be againsb 
the spirit of the provisions of S. 233 and 
would not be covered by any o5 the ex¬ 
ceptions detailed in the sections that fol¬ 
low S. 233. In my opinion Khushi Bam 
was really tried for six offences. The trial 
was illegal, and the question whether 
Khushi Bam was prejudiced or not does- 
not arise. At the same time it is possible 

(2) [1909] 33 Bom. 221=2 I. C. 277=10 Bom. 

L. R. 973. . r T 

(3) [1910] 32 All. 219=5 I. C. 896=7 A. L. J. 

225. 
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iihat he was prejudice! in so far that 
Janeshar Das has attempted to throw the 
entire blame on him. Prejudice must 
also be presumed from the confusion aris¬ 
ing from a man being called upon to face 
at a single trial six sets of circumstances. 

In the result I set aside the convic¬ 
tions and sentences and order a retrial of 
Janeshar Das and Khushi Bam. It will 
be for the prosecution to decide whether 
'they should be tried jointly or separately. 
Possibly a separate trial would be more 
advisable, and the point should also be 
kept in view that-so far as this Court is 
concerned the provisions of Ss. 234, 235, 
and 236 are considered to be mutually 
exclusive. A request was made on behalf 
of Khushi Ram that the same learned 
Judge who convicted him mxy not hold 
•the fresh trial. This is a reasonable re¬ 
quest. The Sessions Judge of Meerut is 
requested to see that the trial is held by 
some other Sessions Judge. 

Janeshar Das and Kliushi Ram are on 
bail. They shall remain on the same 
bail until any further order is passed by 
the Sessions Judge who retries them. 

M.N./r.K. Retrial ordered. 
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Dalal, J. 

Bhacjuat ail others— Plaintiffs—Ap¬ 
pellants. 


Salamat Khan aul another —Defen¬ 
dants— Respondents. 

Second Appeal No. GG9 of 1927, De¬ 
cided on 9th January 1929, from decree 
of Dist. Judge, Gorakhpur, D/- 8th Janu¬ 
ary 1927. 

Hindu Law—Joint family—Sale of joint 
family property—All major members join¬ 
ing Circumstances raising presumption of 
existence of valid necessity not existing— 
Court cannot hold that there was legal 
necessity—Burden of,proving.want of legal 
necessity is not thrown on minor members 
challenging sale. 


A vendee may be excused from making fi 
tiler detailed enquiries, but to start with the 

must be certain circumstances in front of h 

to give him th3 impression of the probabil 
°t the existence of a valid necessity. E 
whore there are no such circumstances, t 

mere fact that all the major members of t 

joint family joined in the sale, would not e 

title a Court to hold that a valid necess 
existed. Nor would it throw the burden 
proving want of iegal necessity on the mil 
members challenging the sale : 8 Bom. CC 

S00 ; A. I. B. 1925 All. 
and A. I. R. 1931 All. 912, Dist. [P 203 C 1. 


K. N. Katju —for Appellants. 

Iqbal Ahmad and G. K. Shinde —for 
Respondents. 

Judgment. —The plaintiffs, minor 
members of a joint Hindu family sued 
for the setting aside of a sale-deed exe¬ 
cuted by th9 major members of the family. 
The suit was decreed by the learned Sun- 
ordinate Judge in a very careful judg¬ 
ment. He heard the evidence and was 
in a position to estimate the value of 
the oral evidence. The District Judge 
set aside the decree and decreed the plain¬ 
tiffs’ suit on condition of payment of 
nearly the entire sale consideration. 
Hence the plaintiffs have appealed. The 
learned Judge’s procedure has been some¬ 
what hasty. He did not notice that out of 
the vendees only two had appealed. It 
is not clear why the payment of the 
entire sale consideration should be made 
' to two of the vendees only. The other 
vendees had submitted to the decree of 
the trial Court and no decree was passed 
by the lower appellate Court with re¬ 
ference to the defendants who did not 
appeal. Under these circumstances the 
plaintiffs have filed the second appeal 
against two of the defendants only Sala¬ 
mat Khan and Hubdar Khan, who had 
appealed to the lower appellate Court. 

The trial Court has given the detail of 
the sale consideration. The considera¬ 
tion was practically paid in cash. Rupees 
1,GOO was paid in cash before the Sub- 
Registrar. Rs. 200 was left with the 
vendees for payment to one Babban Lai. 
Rs. 1,432 was not paid at that time but 
is alleged to have been paid subsequently 
from 1915 to 1918. This sum was secured 
to the vendors by pro-notes executed by 
every one of the vendees. The balance 
of the sale consideration left with the 
vendees has admitttedly not been paid. 
The District Judge did not notice the 
strictures made by the trial Court on 
Babban Lai. Those strictures will be 
found to be justified if Babban Lai’s 
statement is read. Babban L il was a 
witness for the defendants and was the 
only one who said anything about the 
sxle consideration. I do not believe that 
any money was due to Babban Lai at 
the time of the execution of the sale-deed. 
He seems to .have busied himself about 
the transfer and probably obtained this 
sum a3 a reward for his negotiation of 
the sale. The conflict in his testimony 
between the examination-in chief and the 
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cross-examination discloses the sort of 
unreliable man that he is. As the evi¬ 
dence stands there is no oral testimony 
whatsoever that all this large .amount of 
cash was required by the vendors for 
family necessity. What'is noticeable is 
that not a single vendee has come in the 
witness-box to state on oath that all 
these sums were apparently necessary for 
the common interest of the family to be 
borrowed. The District Judge has de¬ 
cided the matter in a manner which 
would abrogate all the tenets of the 
Hindu law framed for the purpose of sav¬ 
ing the interest of the minor members of 
a joint Hindu family. He is of opinion 
that when all the adult members of a 
joint Hindu family enter into a transac¬ 
tion, the burden of proving want of legal 
necessity falls on the minor members who 
appear subsequently to challenge the ac¬ 
tion of the major members. It is true 
that when all -the major members join 
in a transaction an inference favourable 
to the vendees may be drawn, if further 
circumstances in support of valid nec¬ 
essity exist 'to entitle a Court to hold 
that valid necessity did exist. It is a 
piece of evidence but nothing more. I 
have examined the cases quoted by the 
learned counsel on behalf of the respon¬ 
dents : Balvant Rav Sanatoram v.Babaji 
(1), Shamsher Datt Singh v. Lalla 
Singh (2), B. Bhagwan Das v. Allan 
Khan (3) and Dhanraj Rai v. Ram 
Naresh Rai (4). 

The coincidence appears to be curious 
that the last three judgments in two 
different Courts were delivered by the 
same learned Judge. In all those cases 
there was reason for the vendees on the 
face of the transaction ^to believe 
that the debt was contracted for the 
common interest of the family, for in¬ 
stance debts had to be paid off or there 
was a ruined building or the vendors’ 
shop required reconstruction. In all 
those cases there was evidence which 
would lead a transferee reasonably to 
suppose that the transaction entered into 
by the transferrers was really necessary 
for the common interest of the entire 
family. In the present case as mentioned 
above not one of the vendees has come 
forward to state what the circumstances 

(1) [1834] 8 Bom. 602. 

(2) A. I. R. 1924 Oudh 300. 

(3) A. 1. R. 1925 All. 23. 

(4) A. I. R. 1924 All. 9L2. 


were which gave him an apparent as¬ 
surance of the existence of a necessity 
when all the major members of a joint : 
Hindu family joined in the transfer. A. 
vendee -may be excused .from making 
further detailed enquiries but to start 
with there must be certain circumstances 
in front of him to give him the impres¬ 
sion of the probability of the existence 
of a valid necessity. In the present case, 
no vendee has come forward *to state' 
what the circumstances were. The orall 
testimony of the solitary witness Babbarr 
is worthless. All that can be said in 
favour of the vendees is that there was a. 


I 


recital in the sale-deed that money was- 
wanted for the payment of a decree off 
29th July 1914, and for further litiga¬ 
tion connected therewith, for the marriage 
of a daughter and for the building of a 
house. A copy of the alleged decree is- 
not on the file. There is nothing to 1 
show that the marriage of a daughter was¬ 
pending nor has any of the vendees come’ 
forward to swear that he saw ruined 1 , 
house which required building or a build¬ 
ing in preparation. A large portion of 
the sale consideration was not promptly 
paid and that ought to have raised a sus¬ 
picion in the mind of the vendees that 
ail these alleged necessities were not 
urgent. There cannot be the slightest 
doubt that all the necessities mentioned 
in the sale-deed were false. 

There is another suspicious matter. A 
non-existing,, tree was included in the* 
sale-deed in order to change the place of 
registration. In this connexion the testi¬ 
mony of Faujdar Shah, defence witness, 
is very puzzling. He speaks of his sel¬ 
ling the tree to one of the vendees. If 
so, it is not understood how the vendors- 
Could sell the tree and what the defence 
meant by producing the witness Faujdar 
Shah. I consider the finding of the lower- 
appellate Court to be arrived at on a- 
wrong understanding of law. I accept 
the arguments and finding of the trial 
Court and hold that the transfer was'made* 
without any legal necessity. In the result 
the decree of the lower appellate Court 
is set aside, the decree of the trial Court 
is restored and the suit of the plaintiffs- 
.decreed against all the defendants with 
costs of all the Courts. 

S.n./r.k. Dewe? set aside. 
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SULAIMAN AND KENDALL, JJ. 

Kunj Behari Singh and others— Plain¬ 
tiffs—Appellants. 


v. 

Bindeshri Prasad Singh and others— 

Defendants—Respondents. 

First Appeal No. 398 of 1925, Decided 
on 20th December 1928, from decree of 
Sub-Judge, Jaunpur, D/- 20th May 1925. 

^ Civil P. C., O. 21, R. 1 — Compromise 
decree—Option to pay direct or deposit in 
Court—Advantage cannot be taken of Courts 
being closed on date of payment.’ 

Under a compromise decree the amount due 

was to be paid in instalments on fixed dates 
and in default to pay one instalment the whole 
amount was to become due. On the date of 
the payment of first instalment the Court was 
closed and a tender was filed when the Court 
reopened. 

Held : that there was a default in the pay¬ 
ment of the first instalment as the defendants 
who had the option to make the payment 
direct to the decree-holder or to deposit the 
amount in Court, could not take advantage of 
the circumstances that the Court was closed on 
the date of payment : A. I. R. 1924 All. 218 
(F.B.), Dist. [p 207 C 2] 

B. Malik —for Appellants. 

Piari Lai Banerji and Iqbal Ahmad— 
for Respondents. 


Judgment— This is a plaintiffs’ap 

peal arising out of a suit on the basis o 
two mortgage-deeds for recovery of th 
principal and interest due on them. Pre 
vious to this litigation there was a sui 
instituted by the plaintiffs which wa 
compromised, and the compromise decrei 
is printed on p. 63 of the paper-book 
Under that decree it was agreed that th. 
amount due on the two bonds would bi 
Rs. 18,750-2-0 and that simple interest qi 
that sum would be paid at the rate o 
rnght-annas / 0 per mensem from the dati 
of the execution of the “document” up t( 
the date of realization. Five instal 

7 '™ n , fiSed ' the first one was 0 
1*40 Payable with interest or 

15th June 1924. There was an expres 
provision that in default of payment o 
any instalment it was to be paid in ; 
ump sum. There were further provision: 

M° re ° Which showed ^at th, 

° f u 16 regular payment would be tc 
prevent the mortgagees from bringing am 

smt to recover the amount due on tin 

dectee. The plaintiffs claimed that inas 

much as the defendants did not pay th< 

first instalment on 15th June 1924, thej 


were entitled to recover the full amount 
borrowed on the two documents. The 
principal defence was that on 15th June 
1924, the civil Court was closed, and that 
a tender was actually filed on 3rd July 
1924, when the Court reopened. The 
tender was signed by the judicial ofl5cer 
on 4th July 1924, and the cash was 
actually deposited in the Government 
Treasury on the 5th July. The plea has 
found favour with the Court below which 
has held that inasmuch as the civil Court 
was closed on the 15th June the defen¬ 
dants were entitled to make the tender 
on the reopening date and that accord¬ 
ingly there was no default. For this 
view the learned Judge has relied on the 
recent Full Bench ease of Mohammad 
Jan v. Sham Lai (l). The learned advo¬ 
cate for the respondents has strongly 
urged before us that under the terms °of 
the decree the amount had to be deposi¬ 
ted in Court in the execution department 
In the next place it is argued that, even 
if that was not so, under 0.21, R. l.his 
clients had the optiou of either paying 
the amount direct to the decree-holders 
or depositing it in Court, and inasmuch 
as they had the right to deposit it in 

Court they could wait till the civil Court 
reopened. 

. Itx our opinion the payment of the- 
instalments and the right of the decree- 
holders to recover the amount due was 
not intended to be exercised through the 
execution Court. There is an express 
mention in the decree of the mortgagee’s 
power to bring a suit and recover the 

amount. In that view it may bediflicult 
to apply 0. 21, R. 1. 

But assuming that the defendants had 
the power to make the payment direct to! 
the mortgagees or to deposit the amount j 
in Court, they cannot take advantage ofi 
the circumstance that the civil Court wa= 
closed on 15th June 1924. If the only 1 
course open to them had been to deposit 
it in Court and the Court was closed on 
the last date on which they could have 
made the deposit, then the ruling in the 
Full Bench case would have been appli¬ 
cable. That was a case of a deposit under 
a pre-emption decree, and in view of the 
provisions of 0 20, R. 14 that deposit 
had to be made into Court. The judg¬ 
ment-debtors in that case had no optio°n 
but to deposit the amount in Court, and 
accordingly it wa s held by the Full Bench 

(1) A. I. R. 1924 All. 21£=46 All. 323~(F.BJ. 
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-that if the Court by its own act prevented 
the judgment-debtors from making the 
deposit within the time they should not 
he deprived of their right to do so, provi¬ 
ded they came into Court at the first 
opportunity available, namely the re¬ 
opening day of the Court. In the present 
■ case the defendants on their own showing 
had the option of making the payment to 
-the mortgagees direct. From this they 
were, in no way prevented on account of 
'the Court being closed. They were not 
‘Compelled to wait till the Court reopened. 
They had an opportunity available to 
'them of which they did not take advan¬ 
tage. We do not therefore think that 
they were entitled to say that the time 
fixed in the compromise decree for the 
payment of the first instalment should be 
extended. Accordingly there was a de¬ 
fault on 15th June 1924 which entitled 
the plaintiffs to claim the whole amount. 
As matters stand now all the dates fixed 
'for the payment of all the instalments 
have expired and the whole amount has 
'undoubtedly become due under the terms 
of the compromise decree. We accord¬ 
ingly allow the appeal with costs and 
setting aside the decree of the Court 
below decree the plaintiffs’ claim for the 
whole amount of Rs. 18,750-2-0 due on the 
rtwo bonds as principal together with 
'.interest at eight-annas % per mensem 
'.from the dates of the execution of the 
hypothecation bonds. The amount lying 
in deposit in Court will of course betaken 

• by the plaintiffs in satisfaction of part 

• of their claim, but inasmuch as it was 
.deposited too late and the mortgagees 
-were not bound to accept it, interest will 

not cease to run on account of this deposit. 
The usual decree under 0. 34 will be 
prepared and six months’ time from this 
date should be fixed for payment. 

M.N./R.K. Appeal allowed. 
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Dalal, J. 

Raghubar Saran and others —Defen¬ 
dants— Applicants. 

v. 

Jumna Prasad —Plaintiff—Opposite 
Party. 

Civil Revn. No. 3 1 6 of 1928, Decided 
on 17th January 1929, from an order of 
-the Munsif, Bulandshahar, D/- 14th 
August 1928. 
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Provincial Small Cause Courts Act, Sch.2, 
Arts. 3 5 and 43-A—No allegation of crimi¬ 
nal charge—Application of Limitation Act. 
Art. 43 cannot raise presumption of crimi¬ 
nal charge—Arts. 35 and 43-A were not ap¬ 
plicable. 

A suit was brought in tko Small Causa 
Court for the recovery of certain ornaments 
or their value from the defendants who were 
the sons of a person who kept the ornaments 
promising to return them. There was no 
allegation of a criminal charge. The suit was 
dismissed as barred by Art. 48, Limitation Act. 

Held , that criminal charge could not be 
presumed from the application of Art. 48, Lim. 
Act. and the suit wa3 not barred under Art: 
S. 35 and 43*A. from cognizance of a Small 
Cause Court. [P 208 C 2] 

Panna Lai —for Applicants. 

S. B. L. Gaui —for Opposite Party. 

Judgment. —This was a suit brought 
for the recovery of certain ornaments 
from the defendants, or their value. The 
defendants are the sons of a person who 
kept the ornaments promising to return 
them. It is said that the case is one of 
misappropriation, and the jurisdiction of 
the Small Cause Court would be barred 
under Arts. 35 and 43A, Sch. 2, Provin¬ 
cial Small Cause Court Act. There is 
no allegation of misappropriation in the 
plaint. The ornaments may have been 
lOzt, or the defendants sons may have no 
knowledge of the ornaments. There is no 
allegation of a criminal charge against 
the defendants, and on the facts of the 
case no criminal offence could be made 
out against them. 

The second argument was that the suit 
was barred by time. In my opinion 
Art. 48, Limitation Act, was rightly ap¬ 
plied by the trial Court. In this con¬ 
nexion it was pointed out that by the ap¬ 
plication of that article a criminal charge 
was assumed. Such is not the case, 
"because the first word deals with loss, 
and the article applies to suits for speci¬ 
fic moveable property lost, or for com¬ 
pensation. It is true that if the defen¬ 
dants’ father had contested the suit and 
denied receipt of ornaments, it would 
have been assumed that by such denial 
he exposed a dishonest intention, and, 
there would be a presumption of his 
having misappropriated the property. 
In the present case as the suit is brought 
against the man’s sons no such presump¬ 
tion can be drawn. I dismiss this ap¬ 
plication with costs. 

M.N./R.K. Application dismissed. 
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Niamatullah, J. 

Mihi Lal —Plaintiff—Appellant. 

v. 

Soni Ram and others —Defendants— 
Respondents. 

Second Appeal No. 406 of 1927, Deci¬ 
ded on 18th December 1928, from decree 
of Addl. Sub-Judge, Muttra, D/- 28th 
October 1926. 

(a) Evidence Act, S. 105—Date of oral 
mortgage not being particularly known to 
mortgagee—No burden lies on him to prove 
date. 

The burden of proving the exact date of a 
mortgage transaction entered into orally be¬ 
ing not peculiarly within his knowledge, does 
not lie on the mortgagee: 17 A. L. J. 330, Dist. 

_ [P 203 C 2] 

# (b) Limitation Act, S. 19—Acknowledg¬ 
ment containing admission of right to re¬ 
deem Mortgage held to be executed within 
period of redemption before acknowledg¬ 
ment. 

Where an acknowledgment by mortgagee 
contains an admission in unequivocal terms 
that the mortgagor’s right of redemption 
subsisted till the date of the acknowledg¬ 
ment, the mortgagor should be deemed to. 
have established that the mortgage had been 
made some time within the period of limita¬ 
tion for redemption (GO years) before the 
date of such admission: 1 All. 117 (F.D.), 
Rel. on. [P 210 C 1 ] 

Ambica Prasad —for Appellant. 

S. C. Das —for Respondents. 
Judgment.— This is a plaintiff’s ap¬ 
peal arising out of a suit brought by him 
for redemption of a mortgage alleged to 
have been executed some time before the 
year 1258 Fasli, corresponding to 1850 

A' plaintiff is the representa- 

tive-in-interest of the alleged mortgagor 
and the defendants are those of the mort¬ 
gagee, one Mt. Jal Kunwar, wife of 
Umrao. The mortgaged property con¬ 
sists of four bighas nine biswas land 
situate in village Parsoli, District Muttra. 
The principal sum secured by the mort¬ 
gage is said to be Rg. 16 only. 

. Pendants denied the plaintiff’s 
right to redeem. Both the Courts below 
have found that the fact of mortgage and 
aU the terms thereof as alleged by the 
plaintiff.appellant have been established 
y evidence. That finding has not been 
and cannot be questioned on second ap¬ 
peal before me. The only question, on 
which the plaintiff’s right to redeem 
depends, is one of limitation. The Court 
of hrst instance held that the suit is 
within time having regard to two ac- 
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knowledgments made by the predecessor- 
in-interest of the defendants, one in the 
year 1258 Fasli and the other in 1285 
Fasli. The lower appellate Court so far 
agreed with the Court of first instance 
that if the mortgage was effected within 
sixty years before the first acknowledg¬ 
ment of 1258 Fasli, the suit is within 
time. It also agreed with the Court of 
first instauce that certain attestations of 
entries in the khewat made by the mort¬ 
gagee in the year 1258 Fasli and 1285 
kasli.constitute valid acknowledgments. 
But it held differing from the Court of 
first instance that the plaintiff failed to 
establish that the mortgage was effected 
at any time within sixty years before 
the first acknowledgment, It, therefore, 
dismissed the suit. The plaintiff has 
preferred the present second appeal. It 
has been contended by the learned 
counsel for the appellant on the au¬ 
thority of Kamla Devi v. Gur Dayal (l) 
that the burden of proving the exact 
date of mortgage, being peculiarly with¬ 
in his knowledge lies on the mortgagee, 
who has failed to establish it by evidence 
and that the suit should have been deem* 
ed to be within time. [ am unable to 
accept this contention. The case quoted 
by him proceeds on the ground that the 
mortgagee in that case was in possession 
of the land in dispute under a written 
mortgage-deed, which was presumably in 
his possession, and that by the produc¬ 
tion of the mortgage-deed he could set 
the controversy at rest. In the case be¬ 
fore mo the transaction of mortgage in 
question appears to have been entered 
into orally. Therefore, the ratio deci¬ 
dendi of that case cannot be applicable! 
to this case. 

Another argument advanced by the 
learned counsel for the appellant has in 
my opinion considerable force. He con¬ 
tends that the entries of the khewats, 
which the mortgagee attested in the 
years 1258 Fasli and 1285 Fasli, not 
only save limitation as acknowledgments 
but amount also to a clear admission by 
the mortgagee that the mortgage had 
been made within sixty years before 1258 
Fasli. The entry made in 1258 Fasli 
runs as follows: 

“ Mt. Jal Kunwar, wife of Umrao, mort¬ 
gagee of the property of Gobind, Lachmi, 
Khamani, Budha and Baldeo, sons of Girja in 
equal shares, which according to the attes- 
tation of thqj>arties is mortgaged on an oral 

(1) [1919] 17 A. L^ J. 330-51 I. G. 283^ ' 
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agreement for Rs. 16 and is redeemable at 
any time when the mortgage money is paid 
up. ” 

The entry of the khewat made in 1285 
Fasli ruus thus : 

“ Mussammat Jal Kunwar . . . mort¬ 

gagee of the property belonging to the follow¬ 
ing persons, Gopal and others, mortgagors in 
lieu of Rs. 16 entered in the settlement file. ” 

These entries were attested by Mt. Jal 
Kunwar, the mortgagee. It is conceivable 
that there may be an acknowledgment 
couched in language not amounting to an 
admission as regards the time when the 
mortgage was made. In such a case the 
mortgagor must furnish evidence aliunde 
to prove that his right of redemption 
subsisted when the first acknowledg¬ 
ment was made. But where ths ack¬ 
nowledgment relied on is not only such 
an acknowledgment as is required by 
S- 19, Limitation Act, but goes further 
and contains an admission in unequivocal 
terms that the mortgagor’s right subsisted 
till the date of the acknowledgment, the 
mortgagor should be deemed to have 
established that the mortgage had been 
made some time within 60 years before 
the date of such admission. The conduct 
of Mt. Jal Kunwar as shown by her attes¬ 
tation of the entries made in the year 
1285 Fasli can be explained only on the 
hypothesis that the mortgage under which 
she held had been made within 60 years 
before 1258 Fasli- If it had been made 
more than 60 years before that date, she 
would have objected to being recorded as 
a mortgagee and to Gopal and others 
being recognized as owners. The impli¬ 
cation arising from the entry and her at¬ 
testation is prima facie evidence of sub¬ 
sisting title of the mortgagors and the 
suit having been admittedly brought 
within 60 years from the second acknow¬ 
ledgment cannot be considered to be time- 
barred. The Full Bench case reported in 
Daia Chand v. Sarfaraz (2) especially 
the judgment of Pearson, J., supports this 
view. 

In the view of the case which I take 
this appeal must be allowed. The decree 
of the lower appellate Court is set aside 
and that of the Court of first instance is 
restored. The plaintiff-appellant will 
havo her costs in all the Courts from the 
defendant-respondents. 

Let a fresh decree be prepared allowing 
the plaintiff to pay the mortgage money 
within six months from to-day and direct- 

(2) [1876] 1 All. 117 (F.B.). ~~ 


ing sale of the mortgaged property in de. 
fault of payment within that period. 

m.n./r.k. Appeal allowed. 
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Sen and Niamatullah, JJ. 

Radhey Shiyam —Defendant—Appel¬ 
lant. 

v. 

Metoa Lal and another —Plaintiffs— 
Respondents. 

Second Appeal No. 67 of 1927, Decided 
on 10th December 1928, from decree of 
Dist. Judge, Allahabad, D/- 16th Septem¬ 
ber 1926. 

(a) If. P. Excise Act, Ss. 40 and 41—Rules 
under. 

Rules made in accordance with the provi¬ 
sions of Ss. 40 and 41 have the force of law. 

[P 211 C 1] 

(b) U. P. Excise Act, Ss. 40 and 41, Rules 
under—R. 82—Licensee taking partner is 
not transfer or sub-lease of contract—Con¬ 
tract Act, S. 23. 

Where an agreement is entered into between 
a licensee and a third person in consideration 
of money contributed by the latter for sharing 
the profits and losses in the business, the tran¬ 
saction does not amount to a transfer or sub¬ 
lease of the liquor contract contravening the 
provisions of R. 82 or S. 23, Coutract Act : 39 
All. 107, Foil . ; 12 Bom. 422, Ref. [P 211 C 1] 

(c) Interpretation of statutes—Excise Act 
should be strictly construed. 

A penal law like the Excise Act has to be 
strictly construed and should be interpreted 
generously in favour of the subject. [P 211 C 2] 

Mushtaq Ahmad —for Appellant. 

Kamlakant Verma—ior Respondents. 

Judgment. —This is a defendant’s ap¬ 
peal in a suit for accounts instituted by 
Mewa Lal and Radhey Lal, the two sons 
of Lala Bharathji against Babu Radhey 
Shiam. The defendant held a liquor con¬ 
tract from the Government for a period 
from 1st April 1922 to 31st March 1923. * 

The license was issued solely and exclu¬ 
sively to Radhey Shiam. The plaintiff 
came into Court with the allegation that 
Radhey Shiam, the defendant, had taken 
Bharathji into partnership with him, in 
the matter of profits and losses relating 
to the liquor shop, that a profit of about 
Rs. 2,000 had been made in the said busi- 

* 0 0 0 

ness in which the share of Bharathji 
came to half, and that Bharathji had re¬ 
ceived only Rs. 850 on account of his 
share. The suit was for the recovery of 
the amount due to Bharathji during the f 
continuance of the contract. 
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A variety of pleas were taken in de¬ 
fence ; but we are concerned only with 
one of them. It was pleaded that the 
contract entered into between Radhey 
Shiam and the plaintiff’s father contra¬ 
vened the provisions of S. 23, Contract 
Act, and that no claim under the said con¬ 
tract was enforceable by the sons of 
Bharathji. It is contended that the part¬ 
nership with Bharathji amounted to a 
transfer or a sub-lease of the license and, 
as the license was purely personal to the 
grantee, the transferee or the sub-lessee 
or his legal representatives could not en¬ 
force a claim for tlie recovery of any ben¬ 
efit under such an agreement. Reliance 
was placed upon a certain number of rules 
contained in the Excise Manual of the 
United Provinces. These rules were mani¬ 
festly made in accordance with the provi¬ 
sions of Ss. 40 and 41, United Provinces 
Excise Act (Act No. 4 of 1910) which 
have the force of law. It does not appear 
;to us, however, that in admitting the plain¬ 
tiff s fat her into the benefits or into the 
obligations relating to the profits and 
losses of the business, the defendant in 
any way transgressed against Rr. Nos. 80, 
82 and 86, Excise Manual. These rules 
provide that the licenses issued to liquor 
•contractors are personal and that transfers 
and sub-leases of these contracts are not 
permitted except with the sanction of the 
Collector. Whore an agreement is entered 
into between the licensee and a third per¬ 
son in consideration of money, contri- 
jbuted by the latter, and the former agrees 
jto give him certain benefits in the share 
o the profits arising from the business 
and the latter also takes upon himself the 
inability arising from losses accruing from 
,the said business, it cannot be said that 
the transaction amounts to a transfer or 
’sub-lease of the liquor contract. 

-.j lt . , ha 7 s t b ® en held in Shiam Debari Lai v. 
Malhi (1), that where a plaintiff in lieu of 
a pecuniary consideration enters into a 
contract with the defendant who had ob¬ 
tained a license relating to sale of con- 
tiacts and if there was profit, the plaintiff 
was to get a certain percentage out of it 

Rahilitv Ca !i ?! 1 v 3 he was fc0 share the 
did nnt W1 ^^ e llceasee » the contract 
not constitute a transfer or a sub-lease 

y . the “censee and was not illegal as 
being m violation of R. 82 made under 
tliejd xci 8e Act. We are e ntirely in accord 

(U l 1035 ] 39 AU - 107=38 I '°* 178^iTa7lJ. 
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with this view, and we do not think that 
the agreement which is sought to be en¬ 
forced by the present suit contravenes the 
provisions of S. 23, Contract Act. 

A penal law has to be strictly construed, 
and should be interpreted generously in 
favour of the subject. 

Reliance is placed upon the case of 
Uormesj i Mota Bhai v. Pestanji Dhanji 
Bhai (2). This was a decision with re¬ 
ference to S. 45 of the Act 5 of 1879, under 
the Bombay Abkari Act. It has not been 

shown that the provision of the United 

Provinces Excise Act is pari passu with 
S. 45, Bomhay Abkari Act. Moreover we 
have not been shown that the restrictions 
placed under the Bombay Act have been 
adopted in the license issued under the 
United Provinces Excise Act. We con- 
sider that this appeal is without force 
We dismiss it with costs. 

__ Appeal dismissed. 

(2) [1888] 12 Bom. 42Sk ~ ~ 
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Mukerji, J. 

Daulat Singh Defendant 


v. 


Appellant. 


Sheo Nath Plaintiff—Respondent. 
Second Appeal No. 246 of 1927, Deci- 

d f e nu n 1 . 7 jj, D ®° ember 1928 ’ fr om’ decree 

26th July 1926 JUd89 ' ° aWnP0re ’ D/ - 

(aj Civil P. C S. 151 - Execution - Act 
not providing for execution of order under 

U w 1 t nherent power should be invoked 

w hero an Act does not provide any clear 
procedure for execution of an order' passed 

under it the inherent powers of the Court to 

execute its own order should be invoked. 

/i\ A A ' t p 212 0 2] 

(b) Adverse possession — Landlord and 
Tenant-Agreement to hold land rent-free 
ending—Tenant becomes trespasser. 

A tenant held rent-free lands under an agreo- 

HHe f tT !t WaS pas80d P utfci *g ^ end to 

the title of that tenant to hold on as a rent 
free grantee. 

Held : that from the date of the order the 
position of the tenant was that of a trespasser 

forbore 'it,!' adverseI y possession 

3 k i i Je ?; S, , 0annot be ojeotsd 
title hv J 4 b * fch ° landlord * who has lost his 

title by adverse possession. [P 213 C 1 ] 

K N.Katju for M. L. Chaturvedi— 
for Appellant. 

M. L. Agar wain for Respondent 
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Judgment. — A short history which 
gives rise to this appeal is this. In the 
year 1871, two brothers La4q Singh and 
Thakur Singh sold their share in a 
zamindari property to Durga Singh, the 
predecessor-in-title of the plaintiff-res¬ 
pondent before me. Having regard to 
the fact that this sale left the vendors 
completely destitute, Durga Singh exe¬ 
cuted an agreement by which he allowed 
to each of the vendors certain lands, to 
be held by them rent free, till they made 
any attempt to transfer the same by mort¬ 
gage or sale. Thakur Singh died and was 
succeeded by his wife, Mula Kuer. Mula 
Kuer is now dead and the present appel¬ 
lant Daulat Singh is in occupation of the 
land as a reversioner to Thakur Singh. 
The present suit was instituted on the 
allegation that the muafi held by Thakur 
Singh and after him by Mula Kuer, had 
been resumed by proceedings taken in 
Court in the year 1894 (judgment dated 
18th December 1894). But since then, 
the defendant and his predecessor have 
been in possession “without consent and 
without any contract and without pay¬ 
ment of rent.” The plaintiff sued to 
eject the defendant as a mere non-occu¬ 
pancy tenant. 

The suit was resisted, inter alia, on the 
ground that it was barred by 12 years’ 
rule of limitation. It is said, that the 
possession of Mt. Mula Kuer, since the 
order for resumption was passed, on 18th 
December 1894, became adverse to the 
landlord and since the lapse of 12 years 
from the date, she and after her the defen¬ 
dant became the proprietor of the land. 
The suit failed in the Court of first in¬ 
stance but has been decreed by the learned 
District Judge on appeal. In this Court 
it is contended that the plea of limita¬ 
tion was a valid plea and ought to have 
been given effect to by the learned Dis¬ 
trict Judge. 

Act 12 ol 1881 by S. 30 provided 
for a resumption of rent free land. The 
procedure was by an application. S. 30 
gave two reliefs to the applicant. One 
was, “ to resume such grants ” and the 
second was, ‘ to assess rent on the land.” 
The copy of the decree, which is on the 
record as 55-A, shows that the former re¬ 
lief, namely resumption of the land was 
asked for and was granted. Now the 
question is, what is the effect of this 
decree ? 

It has been contended by the learned 
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counsel for the respondent that the effect 
of the decree was the grant of a pure 
declaration namely, the defendant had 
ceased to hold the land rest free. In 
other words, the declaration given was 
that the defendant was not any longer 
entitled to hold the land under the terms 
of the agreement. It has been contended 
by the learned counsel that the Act of 
1881 did not provide for execution of a 
decree for resumption. The only provi¬ 
sion made for execution was as to the 
ejectment of a tenant (see Chapter 7, Act 
12 of 1881). In my opinion the result is 
the same whether we read the order 
passed under S. 30, Act 12 of 1881 as a 
declaratory order or as an order for eject¬ 
ment. Ordinarily speaking, the word 
resumption ” implies, a ‘ taking back,’ 
re^again, and sumere=to take. Murray, 
in his English Dictionary ^ives as one of 
the meanings of the word, ‘ to re-occupy.” 
The fact that two reliefs are provided 
for, namely determination of rent and 
resumption, goes to show that the appli¬ 
cant could be granted a relief by way of 
possession. It may be that the Act 12 of 
1881 did not provide any clear procedure 
for execution of an order like that. In 
that case, the inherent powers of the 
Court to execute its own order would 
have to be invoked. But, as I have said, 
for the purposes of this case, it is im¬ 
material whether the order was of a 
declaratory nature or was capable of ex¬ 
ecution. If it was, in essence, a declara¬ 
tion, it put an end to the title of the 
defendant to hold on as a rent free 
grantee. From the moment the order 
was passed, the applicant, at whose in¬ 
stance the order was made, became enti¬ 
tled to take possession, unless both the 
parties, namely the applicant and the 
former grantee agreed that the latter 
should hold the land on a rent agreeable 
to both the parties. It is wrong to say 
that from the date of the passing of the 
order the position of the opposite party 
became that of a tenant. In this very 
case, in para. 3 of the plaint, the respon¬ 
dent says the defendant was in possession 
of the land 

“ without any contract, without consent 
and without payment of rent.” 

In other words, the position of thei 
former grantee was that of a tresspasser. J 
Again, if the order was capable of ex- 
ecution, the order not having been ex¬ 
ecuted according to law, became valueless- 
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and no fresh suit could be maintained for 
recovery of possession. It was contended 
by the learned counsel for the respondent 
that within 12 years of the order (1894),the 
Tenancy Act of 1901 came into force and 
under it, by virtue of S. 34, the landlord 
became entitled to sue the defendant as a 
trespasser, for ejectment, as if the latter 
were a tenant. Assuming all that, S. 34 
is a rule of procedure and does not lay 
down any rule of limitation. Surely, a 
jraan who has been adversely in possession 
for more than 12 years, cannot be ejected 
by the landlord, who has lost his title by 
the adverse possession, under S. 34, 
Tenancy Act of 1901. 

In my opinion, the learned Judge of the 
lower appellate Court was wrong in hold¬ 
ing that the suit was not time barred. I 
hold that the present suit is not main¬ 
tainable on account of the lapse of time. 
The appellant and his predecessor-in¬ 
title have together held the land for more 
than 12 years adversely to the plaintiff 
and his predecessor-in-title. The appeal 
is allowed and the respondent’s suit is 
dismissed. The appellant will have his 
costs throughout. 

M.N./r.k. Appeal allowed . 
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SlJLAIMAN AND KENDALL, JJ. 

Sheo Shanker Upadhija and others — 
Defendants—Appellants. 

v. 

Par tab Narain Singh and others — 
Plaintiffs—Respondents. 

Second Appeal No. 1412 of 1928, De¬ 
cided on 4th January 1929, from decree of 
Sub-Judge, Ghazipur, D/- 11th July 1928. 

^ Limitation Act, S. 18—Active conceal¬ 
ment with intention to deceive is fraud 
within S. 18—Pre-emption. 

If a vendor or a vendee wishes that a sale 
-should not bo nullified by a pre-emption suit, 
it is necessary for him to inform the pre-emp- 
tor before tla3 transaction d get his refusal 
but a mere omission to inform the pre-emptor 
•or the bare fact of concealing the sale transac¬ 
tion from him cannot amount to a fraud, but 
whore there is an active concealment of the 

. ,, coupled with an intention to de¬ 

ceive the pre-emptor, there would undoubtedly 
■bo a fraud within the meaning of S. 18. 

. [P 214 G 1] 

K. N Katju for Appellants. 

Judgment.— This is a defendants’ ap¬ 
peal arising out of a suit for pre'emption. 


The sale-deed was executed on 8th March 

1926, but the suit was filed on 17th June 

1927. To extend the period of limitation 
the plaintiff alleged that the sale had 
been fraudulently concealed from him by 
the defendants, and he came to know of it 
only when in May 1927 the notice of the 
mutation proceedings was served on the 
village patwari. Both the Courts below 
have found that there was a fraudulent 
concealment of the sale transaction. The 
lower appellate Court has recorded a dis¬ 
tinct and specific finding that in its opin¬ 
ion the defendants had actively and frau¬ 
dulently concealed the sale transaction 
from the knowledge of the plaintiff and 
that therefore the provisions of S. 18, 
Limitation Act, were operative. This 
finding is based on the circumstances that 
the sale-deed instead of being registered 
at the Tehsil in which the property was 
situate was actually registered in another 
district ; that in order to get the regis¬ 
tration effected a small plot of land in 
the other district was included ; the stamp 
paper also was purchased in the other dis¬ 
trict several months before the execution 
of the-document ; no written notice was 
served on the plaintiff, and the defendants 
vendees did not even take possession of 
the property purchased for over a year 
after the execution of the deed and allowed 
the vendors to realize rents from the ten¬ 
ants ; the Government revenue was paid 
by the vendors during that time and 
lastly no step was taken within one year 
to apply for the mutation of names in 
favour of the vendees. 

On these circumstances and the oral 
evidence the Courts below have come to 
the conclusion that there was an active 
and fraudulent concealment of the sale 
transaction on the part of the defendants. 
It has accordingly been held that the ✓ 
claim was not barred by time. The lear¬ 
ned advocate for the appellants argues 
before us that it was no duty of the ven¬ 
dors or the vendees to inform the pre- 
emptor of the sale and that accordingly an 
omission to inform him did not amount to 
fraud. Fraud has not been defined in the 
Limitation Act, nor has it been defined in 
the General Clauses Act. But that its 
scope is very wide is apparent from its defi¬ 
nition in S. 17, Contract Act, under which 
where there is an intention to deceive 
another party coupled with an active con¬ 
cealment of the fact by one having know¬ 
ledge or belief of the fact or any other 
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act fitted to deceive the act amounts -to 
fraud. If a vendor or a vendee wishes 
that a sale should not be nullified by a 
pre-emption suit it is necessary for him to 
inform the plaintiff before the transaction 
and get his refusal. In that sense there 
is a duty on the vendor to inform his co¬ 
sharers of his intention to sell. No doubt 
a mere omission to inform him would not 
amount to fraud, nor would the bare fact 
of concealing the sale transaction amount 
to such fraud, but where there is an 
active concealment of the transaction 
coupled with an intention to deceive the 
other party there would undoubtedly be a 
fraud within the meaning of S. 18, Limi¬ 
tation Act. The question whether the 
vendors in adopting the tortuous course 
which they did adopt had the intention 
of deceiving the pre-omptor was princi¬ 
pally one of fact, and be Courts below 
were justified in inferring the existence 
of such an intention from the circum¬ 
stances set forth above. It is impossible 
for us to say that there was no evidence 
before the Courts below to arrive at the 
finding that there had been an active and 
fraudulent concealment of the sale. We 
must aceept the findings of facts in second 
appeal. The appeal is accordingly dis¬ 
missed under O. 41, R. 11, Civil P. C. 

M.n./r.k. Appeal disviissed. 
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right afford a good cause of action: Dixon v* 
Holden, (1869) 7 Ex. 402 and Foulger v. New 
comb, (1867) 2 Ex. 327, Cons.; 10 All. 425, ReL 

011 * [P21GC1] 

(c) Tort—Defamation—Imputation of dis¬ 
honesty made against tradesman is action¬ 
able per se and action lies without any 
regard to intent or bona fides. 

An imputation of dishonesty to the person 
who is a tradesman is actionable per se and a. 
suit for damages is maintainable without any 
regard to any question either about the bona* 
fide or the intent of the person making the 
imputation at the time when he made it: 
E. Hulton & Co. v. Jones, (1910) A. C. 20, Cons. 

[P 217 C 2] 

(d) Tort—Defamation—Slander—Malicious, 
intent is not essential element. 

Malicious intent or an intent to damage the* 
reputation of a particular person is not one of 
the ingredients of actional slander: Mahmood 
J., in 10 All. 4 25 not Foil. [P 217 0 1] 

nr (e) Tort—Defamation—Counsel of a com¬ 
pany asking witness whether that company 
was not biggest in that town—Counsel oiv 
opposite side remarking that it was also the 
most dishonest—Remark being defamatory 
and uncalled for—Counsel cannot plead 
privilege—Legal Practitioner 

Defamatory statements made by an advo“ 
cate outside his duty as advocate and with no¬ 
reference to the subject before the Court are 
irrelevant and are necessarily made in bad 
faith. A counsel might therefore be proceeded, 
against in an action for defamation. 

While examining a witness the counsel of 
a company, asked the witness whether his* 
client company was not the biggest in the 
town. The witness said “yes”, and the pleader 
on the opposite side remarked ‘‘and it is also- 
the most dishonest in the town”. 


Sen and Niamatullah, JJ. 

Rahim Bakhsh — Defendant—Appel¬ 
lant. 

v. 

Bachcha Lall —Plaintiff—Respondent. 

First Appeal No 70 of 1926, Decided 
on 12th December 1928, from decree of 
Sub-Judge, Banda, D/- 27th January 
1926. 

(a) Tort—Defamation Suits for damages for 
tort are to be decided according to justice, 
equity and good conscience. 

Suits for damages founded upon tort and 
more especially those based upon slander 
have to be decided according to the principles 
of justice, equity and good conscience and in 
the light of judicial principles laid down by 
eminent English Judges and recognized jurists. 

[P 215 C 2] 

v (b) Tort—Defamation—Every infringe¬ 
ment upon a man’s reputation affords good 
cause of action. * 

As a principle of equity, every man is enti¬ 
tled to have his reputation preserved intact 
and any words calculated to infringe this 


Held: that the remark was defamatory of 
the company, had no reference to the subject 
before the Court and was irrelevant. The 
counsel, therefore, could not plead privilege 
and was liable in damages: Munster v. Lamb y 
11 Q. B. D. 588, Cons, and Foil. [P 217 C 2] 


❖ (f) Civil P. C. f S. 35—Plaintiff finding 
difficulty in valuing his claim—He is enti¬ 
tled to full costs. 


foi 


In a case where it is extremely difficult 
the plaintiff to value his claim at a particular 
figure, he is entitled to his full costs and not- 
merely proportionate costs. [P 218-C 1] 


Iqbal Ahmad and T. A. K. Shenvani 
for Appellant. 

K. N. Katju-^iov Respondent. 


Judgment. —This is an appeal by the* 
defendant from the judgment and decree' 
of the Subordinate Judge of Banda in a. 
suit for damages founded upon slander. 

Plaintiff Bachcha Lai is a partner in- 
the firm of Mulchand Ram Prasad, which 
carries on extensive business at Banda 
and as commission agents and in the- 
purchase of sale and grain. 
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la 1924, one Chhedi Brahmen had 
agreed to purchase from the plaintiff’s 
firm through Bachcha Lai 200 bags of 
gram of a particular kind and quality 
and had paid Bachcha Lai Rs. 200 by 
way of earnest money. This transaction 
led to a criminal complaint, which was 
filed by Chhedi against Bachcha Lai 
under S. 420, I. P. C. The trial of the 
case was in progress and while the cross- 
examination of Chhedi was proceeding, 
Babu Kesho Chandra Singh, a vakil for 
Bachcha Lai, asked Chhedi, the complai¬ 
nant whether the plaintiff’s firm was the 
biggest arhatia firm for grain in the city 
or not. Chhedi answered that question 
in the affirmative. Rahim Bakhsh, who 
was a mukhtar for Chhedi in the crimi¬ 
nal case and who was sitting close to 
Babu Kesho Chandra Singh immediately 
upon hearing that answer by the com¬ 
plainant is said to have interjected the 
observation that **they were the most 
dishonest men also in the city”. The 
original words were ‘bande men sab se 
&are be iman hain.’ It is said that Kesho 
Chandra Singh immediately protested 
and asked the Magistrate to make a record 
of this statement having been made by 
the defendant but the Magistrate said 
that he had not heard the remark in 
question and did not record the same in 
his proceedings. Plaintiff alleges that 
the complaint of Chhedi was thrown out’ 
on 21st January 1925 as false. It is not 
disputed before us that the complaint 
was dismissed. Lala Bachcha Lai insti¬ 
tuted the suit which has given rise to 
the present appeal against Munshi Rahim 
Bakhsh Mukhtar on 9th April 1925 for 
recovery of Rs. 5,100 on account of dama¬ 
ges sustained by him by the slanderous 
words uttered by Rahim Bakhsh in the 
Court of the Magistrate. The defendant 
denies having uttered the words which 
aro imputed to him. In the alternative 
ho claims privilege. 

The Court below held on the evidence 
that the words imputed to the defendant 
were actually used by him and that the 
said words were of ’a defamatory char¬ 
acter for which no privilege could be 
claimed by the defendant as a legal 
practitioner in the discharge of his duty 
to his client and, therefore, the action for 
slander was maintainable against the 
defendant. The Court below gave the 
plaintiff a decree for Rs. 200 as damages 
with proportionate costs and the defen- 


Allahabad 215 

dant was directed to bear his own costs 
in the Court below. In appeal before us, 
it has not been seriously contended that 
the words described to the defendant were 
not uttered by him. In view of the 
evidence which was produced in the 
Court below consisting of the statement 
of Babu Kesho Chandra Singh, a gentle¬ 
man of respectability and position, and 
the corroborative evidence of Gaya Prasad 
and Babu Prabhu Dayal, it was not possi¬ 
ble for the Court below to arrive at a 
different conclusion. We hold that the 
defendant did utter those words in the 
Court of the Magistrate on 6th January 
1925, and that the said words were heard 
by Kesho Chandra Singh and certain 
other persons in the Court-room. 

It has been contended that the words- 
were not uttered with any malicious 
intent, that they were not actionable per 
se and that the defendant in his capacity 
of Mukhtar in the case of Chhedi against 
the plaintiff was absolutely privileged 
and no suit was maintainable for damages 
against him by reason of his uttering 
those words. 

The law in British India relating to 
civil liability in actions founded upon 
tort has not been settled by legislature. 
The English Common law of tort is not ap¬ 
plicable to India in its entirety and rules 
of English common law as enunciated 
or recognized by English Court ought not 
to be applied to this country with inflexi¬ 
bility without regard to the dissimilarity 
in the two countries with reference to 
their customs and usages, the state of 
society and the conditions of things to be 
found therein. 

The common law of England has rarely 
been applied in deciding cases relating to 
slander outside the Presidency towns. -In 
the absence of any statutory ‘provision, 
suits for damages founded upon tort and 
more specially which are based upon 
slander have to be decided according to 
the principles of justice, equity and good 
conscience and in the light of judicial 
principles to be found in the decisions of 
eminent English Judges and recognized 
jurists, which are broad-basod upon hu¬ 
man nature and common experience of 
mankind. 

The distinction between slander being 
actionable per se in certain cases and not 
being actionable in other cases without 
proof of special damage has not been re- 
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cognized or followed with unanimity by 
the Indian High Courts. 

As a principle of equity, every man is 
entitled to have his reputation preserved 
intact, and any words calculated to in¬ 
fringe this right afford a good cause of 
action. As was observed by Malins V. 
C. in Dixon v. Holden (l) a man’s repu¬ 
tation is his property and possibly more 
valuable than other properties. Even 
under the common law of England, 
slander or oral defamation is actionable in 
certain cases without proof of special 
damage and one of such cases is where 
the plaintiff was affected by the words in 
his office, profession or trade. In such a 
case special damage in the sense that 
actual and temporal loss has, in fact, oc¬ 
curred need not be proved : Foulger v. 
Naivcomb (2). In Daivan Singh v. Ma- 
hiv Singh (3), at 436 [of 10 All.] Mah- 
mood, J;, has laid down the following 
propositions : 

“(1) That whilst tho English law of defa¬ 
mation recognizes no distinction between defa¬ 
mation as such and personal insult in civil 
liability, the law of British India recognizes 
personal insult conveyed by abusive language 
as actionable per se without proof of special or 
actual damage. 

(2) That such abusive and insulting langu¬ 
age, unless excused or protected by any other 
rule of law, is in itself a substantive cause of 
action and a civil injury apart from defama¬ 
tion.” 

The words used by the defendant in 
this case which are the subject of dispute 
are not capable of being construed mitiori 
sen.su and are indeed incapable 'of being 
interpreted in an innocent sense. The 
test is how will the words be understood 
by a man of ordinary intelligence wheie 
the person against whom the imputation 
is levelled is a merchant or a tradesman. 
The question that arises for determination 
is whether the words have a natural ten¬ 
dency to harm him in his occupation. The 
words uttered should not be taken out of 
the setting in view of the place, the occa¬ 
sion and the circumstance when the words 
were used. The defendant was the mu- 
khtar of Chhedi in the case under S. 420, 
I. P. C. ’ He is entirely within his rights 
to make any observation about the con¬ 
duct, character or status of Bachcha Lai 
which might have been necessary or 
called for in the prosecution of the case 
which was then under enquiry. We have 

“(1) [1869] 7 Ex, 492. 

(2) [1867] 2 Ex. 327=36 L.J. Ex. 169=15 W. 

R. 1181=16 L.T. 595. 

(3) [1838] 10 All. 425=1888 A.W.N. 157. 


got to take into consideration the circum¬ 
stance under which the words were used. 
The institution of a complaint under 
S. 420, I. P. 0., against a merchant of the 
respectability and position of Bachcha 
Lai was not only a serious menace to his 
liberty but it was by itself a circum¬ 
stance calculated to prejudice his personal 
reputation as a man and his credit in the 
market. Babu Kesho Chandra Singh was 
trying to vindicate the character and 
position of his client Bachcha Lai. He 
put the question to the complainant as to 
whether or not the firm of which Bachcha 
Lai was the member, was the biggest firm 
at Banda. The answer to that question 
was a categorical affirmative. The defen¬ 
dant Rahim Bakhsh was sitting in Court 
very close to Babu Kesho Chandra Singh, 
the remark made by him that the 'firm of 
which Bachcha Lai was a member was 
also the most dishonest firm in Banda’ 
was a remark which was entirely un¬ 
called for. It was a remark singularly 
inopportune because it was calculated to 
create an atmosphere of distrust about* 
Bachcha Lai, about the time when his 
commercial honesty was itself a question 
in issue before a criminal Court. It is 
significant that the remark was not ad¬ 
dressed to the Court. It could not be 
contended that the observation was made 
by Rahim Bakhsh in any way either in 
furtherance of the interests of his client 
in the case or in the discharge of his pro¬ 
fessional duty towards his client. The 
remark was evidently made for the illu¬ 
mination or edification of such of the 
j)ersons who happened to be present in 
the Court-room in the immediate vici¬ 
nity of Rahim Baksh. The learned advo¬ 
cate for the appellant relies on Munster 
v. Lamb (4) in support of the proposition 
that the statement in controversy bore 
the seal of privilege and could not form 
the basis of a civil action. It was held 
in that case that : 

words spoken by an advocate in the course 
of the defence of his client, however, defama¬ 
tory, they may be of the prosecutor, are not 
actionable, provided they be relevant to the 
matter in hand, and spoken in good faith. 

An advocate has been allowed very extensive 
latitude in the matter of the freedom of his 
speech before a Court concerniug the action in 
which he is employed. ” 

Mathew, J., observes as follows at 
p. 594 : 

(4) [1884] 11 Q. B. D. 588=52 L. J. Q. B.^726 

=47 J. P. 805=32 W. R. 248=49 L. T. 

252. 
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“ It may be inconvenient to individuals that 
advocates should be at liberty to abuse their 
privilege of free speech subject only to anim¬ 
adversion of punishment from the presiding 
Judge. But it would be a far greater incon¬ 
venience to suitors, if advocates were embar¬ 
rassed or enfeebled in endeavouring to perform 
their duty by the fear of subsequent litigation. 
This consequence would follow that no advo¬ 
cates could be as independent as those whose 
circumstances rendered it useless to bring ac¬ 
tions against them. The passage in Seaman v. 
Netherlift upon which Mr. Waddy relied was 
not, it seemsto me, ’intended to qualify the 
statement of the law contained in the earlier 
judgments relied upon by the defendant. All 
that was to be laid down was, that, for defama¬ 
tory statements made by an advocate outside 
liis office of advocate and with no reference to 
the subject before the Court, and which there¬ 
fore were necessarily made in bad faith and 
were irrelevant, a counsel might be proceeded 
against in an action. ” 

These observations are a clear autho¬ 
rity against the contention of the appel¬ 
lant. In the present case the words used 
by the defendant were and could not in 
any sense be recognized as privileged and 
a suit for damages was clearly maintain¬ 
able. 

It is next contended that the word.s 
wore not used with a malicious intent 
and, therefore, no suit for damages could 
be instituted against the defendant. In 
Dawan Singh v Mahib Singh (3) Mah- 
mood, J. observes (at p. 456 of 10 All.) 
that : 

Malice is an element of liability for abuse 
And insulting language. ” 

With great respect, we are not prepared 
to subscribe to this proposition in its en¬ 
tirety. Malicious intent or an intent to 
damage the reputation of a particular 
person is not one of the ingredients of 
(actionable slander. 1 -Bigelow in his Law of 

jjTorts, Edn. 2, 1903, p. 151 observes as 
follows : 

The plaintiff in an action for defamation ?s 
j» / • i recover upon proof of the publica¬ 

tion (with special damage if the case does not 
fall under one of the four heads) ; proof of 
malice, in other words, malice as an entity is 
not necessary, in any sense of the term,’to 
make a case. It has indeed been common to 
say that malice is presumed or implied upon 
proof of the publication but that means no¬ 
thing, and is only misleading, for the pre¬ 
sumption or implication cannot be overturned 
.y ov, dence of want of malice. Malice touch¬ 
ing to making a prima facie case is only a name 
arbitrarily applied; it is simply a fiction. ” 

We are in complete accord with this 
•view. The law in this respect has been 
clearly enunciated by Sir Hugh Fraser in 
fais Principles and Practice of the Law of 


Libel and Slander, Edn. 6, 1925 at p. 62, 


“ It is no defence that the defendant did not 
intend to refer to, or defame, the plaintiff ; 
and the defendant will not be excused merely 
because he published the words complained of 
in the honest belief that they wore true unless 
the occasion of publication was one of quali¬ 
fied privilage or without negligence (unless he 
took only a subordinate part in such publica- 
tipn and was not the author, printer or orignal 
publisher of the words, or by accident or 
mistake or in jest. ” 

No facts have been brought out to bring 
the case of the appellant within one of the 
recognized exceptions referred to above. 
The words appear to have been uttered by 
the defendant with due deliberation in an 
audible voice and without any regard for 
the consequences that were to ensue. In 
Eulton & Co. v. Jones (5). Lord Lore- 
burn is reported to have said: 

“A person charged with libel cannot defend 
himself by showing that he intended in his 
own breast to defame, or that he intended not 
to defame the plaintiff, if, in fact, he did 
both.” 

As we have stated already the true test 
is, were the words of such a nature and 
character as in natural course of things 
calculated to harm the plaintiff’s reputa¬ 
tion. The correct principle has been laid 
down by Clement Catley in his Law and 
Practice of Libel and Slander in a civil 
section, 1924, at p. 66: 

“Any words which havo a tendency to hurt 
or prejudice a man in exercise of his trade or 
business are actionable without proof of special 

damage.thus it is actionable to say of 

a merchant or a tradesman that ho has 
cheated in his trade or that ho hath nothin- 
but rotten goods in his shop, or that ho adulteg 
rates his goods or delivers inferior goods to 
those purchased, or keeps false books of ac¬ 
counts, or uses false scales or weights or takes 
the goods of his customers and pawns them.” 

We are clearly of opinion that an impu¬ 
tation of dishonesty to the plaintiff who 
is a tradesman is actionable per se and a 
suit for damages was maintainable with¬ 
out any regard to any question either 
about the bona fide or the intent of the 
defendant at the time when he used the 
words. 

It follows from what we have stated 
above that this appeal is devoid of sub¬ 
stance and we do hereby dismiss it with 
costs. The plaintiff has retorted by filing 
cross-objection which he has valued at 
Rs. 1586. The trial Court gave the plain¬ 
tiff a decree for Rs. 200 only as damages 
for defamation and allowed him only 

(5) [1910] A. C. 20=79 L. J. K. B. 198=2 
T. L. R. 128=54 B. J. 110=101 L. T. 831. 
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proportionate costs. What the plaintiff 
claims is a higher sum than what he was 
allowed by the Court below. He ought 
to have led some evidence to show what 
was the extent of damage sustained by 
him by reason of the slander. The plain¬ 
tiff has not produced any evidence what¬ 
soever to establish either loss of trade or 
any other actual loss in any shape or 
form. Under these circumstances we are 
not prepared to differ from the trial Court 
in its assessment of damages. 

We do not think that the Court below 
has exercieed a sound discretion in allow¬ 
ing the plaintiff costs proportionate to the 
claim allowed by it. The plaintiff’s cause 
of action was well-founded. The defen¬ 
dant was clearly a wrong doer. We think 
that in a case where it was extremely 
difficult for the plaintiff to value his 
claim at a particular figure he was justi¬ 
fied in assessing his claim at Rs. 5,100. 
We are of opinion that the plaintiff is 
entitled to his full costs of the Court 
below and to this extent we modify the 
decree of the Court below. We allow the 
plaintiff costs proportionate to his success 
in his cross-objection namely Rs. 586-1-6. 
The defendant-appellant will have to bear 
his own costs throughout. 

S.N./r.K Decree modified- 
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SULAIMAN, J. 

B. GhurpaU Sahi —Plaintiff— Appel¬ 
lant. 


v. 

Mahabir —Defendant—Respondent. 

Second Appeal No. 951 of 1926, Deci¬ 
ded on 16th January 1929, from decree 
of Sub-Judge, Gorakhpur, D/- 21st Janu¬ 
ary 1926. 

(a) Agra Tenancy Act (2 of 1901), S. 87— 
Abandonment by leaving village is question 
of fact depending on tenant’s intention. 

The question whether the leaving of the 
village by a tenant without arranging for the 
payment of rent to the laudlord amounted to 
aa abandonment, is primarily a question of 
fact dependent on the intention of the tenant. 

[P 219 C 1] 

(b) Agra Tenancy Act (2 of 1901), S. 87 — 
Tenant leaving village for more than 12 years 
without arranging to pay rent—Zamindar 
can prove abandonment without filing notice. 

The giving of notice by the landlord is not 
the only way in which abandonment can be 
pioved. If a tenant has left the village without 
putting his tenancy in charge of any person 


and without having made any arrangement for 
the payment of rent, and neither returned to 
the village for over 12 years, nor taken any 
care of his tenancy, the abandonment by him. 
may be proved even though no notice has ac¬ 
tually been filed by the zamindar under S. 87 : 

5 All. Un. Rev. Dec. 371 not Foil. ; 1 C. W. A 7 . 
198 ; 3 C. W. N. 46 ; 4 C. W. N. 493 and 5 AIL ‘ 
I n. Rev. Dec. 270, Rel. on 3 All. Un. Rev. Dec» 
lo3, Dist. [P 219 C 1, 2 ; P 220 C lj 

Shiva Prasad Sinha —for Appellant. 

M- Waliullah —for Respondent. 

Judgment. This is a plaintiff’s ap¬ 
peal arising out of a suit for a declara¬ 
tion of proprietary title. The defendant 
brought a suit against the present plain¬ 
tiff in the revenue Court for ejectment 
alleging that the present plaintiff was his- 
sub-tenant. On a plea of proprietary 
title raised by him, the present plaintiff 
was referred to the civil Court to obtain, 
a declaration of his title. The plaintiff’s- 
case as set forth in the plaint was that 
he was the zemindar of the village and 
the defendant was originally the occu¬ 
pancy tenant of the plots in dispute. 
The defendant then abandoned the land® 
which came into the plaintiff’s possession 
as his khudkasht and have been cultivated: 
by him. The defence was that prior to 
the plaintiff becoming a cosharer, his 
father had taken the lands in question for 
cultivation as a sub-tenant from the defen¬ 
dant’s father, and that, therefore,-the sub' 
tenancy continued even though the plain¬ 
tiff subsequently became the zemindar. 
There was a further plea that before the 
partition which has taken place there 
were other cosharers with the plaintiff’s 
father and even if the plaintiff’s plea as 
to possession was assumed to be true the 
detendant’s occupancy tenancy has not. 
become extinguished. 

The lower appellate Court has stated 
that the plaintiff is the zemindar of the 
village without suggesting that he has 
other cosharers with him, but the first 
Court has pointed out that he has co¬ 
sharers. But they have both dismissed! 
the claim on the ground that an abandon¬ 
ment of the holding has not been esta¬ 
blished. They have, however, found in 
favour of the plaintiff that the defendant 
has entirely failed to prove that his father . 
had let out the plots in dispute to the 
plaintiff’s father to cultivate them as a 
sub-tenant. The first Court hesitated to 
believe that the plaintiff and his father 
had been in possession of the holding 
since 1316 Fasli. The lower appellate 
Court, however, had not challenged tha 
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plaintiff’s case that the defendant and his 
father left the village 15 or 16 years ago 
when the possession of the plot was taken 
by the plaintiff. It has remarked that 
the plaintiff and his witnesses deposed to 
that effect, and then stated that : 

“ this does not amount to abandonment as 
contemplated under 8. 87, Tenancy Act.” 

It has again remarked that : 

no notice was given by the plaintiff to the 
defendant and his father as required under 
S. 87, Tenancy Act.” 

It is quite clear that the finding of the 
lower appellate Court that there was no 
abandonment is not based on its disbelief 
of the plaintiff’s evidence but on the’ 
ground that in its opinion the abandon¬ 
ment can be effected only after notice 
under S. 87, Tenancy Act, has been given. 
The lower appellate Court has adopted 
the opinion of the first Court that it was 
the duty of the plaintiff to have proved 

technically the abandonment : 

in accordance with the provisions of law 
laid down in S. 87, Touancy Act.” 

For the support of that view it had 
relied on the case of Sheo Nath Kurmi v. 
Autar Kurmi (l). 

The question whether the leaving of 
the village by a tenant without arranging 
for the payment of rent to the landlord 
amounted to an abandonment, is pri¬ 
marily a question of fact dependent on 
the intention of the tenant. But the find¬ 
ing of the lower appellate Court is not 
based on any inference of such intention. 
It is based entrely on its interpretation 
of S. 87, Tenancy Act. The finding ac¬ 
cordingly is not a finding of fact binding 
upon me in second appeal. No reported 
case of this High Court has been cited 
before me. The Calcutta High Court 
when dealing with a similar provision of 
law in S. 87, Bengal Tenancy Act, has 
^consistently adhered to the view that the 
jgiving of notice by the landlord is not the 
only way in which abandonment can he 
proved : vide Lai Mamud v. Ar bull ah 
Sheikh (2), Bhagwan v. Bisheshri (3), and 
Sam-ugan v. Mahaton (4). There are also 
several previous cases reported in the 
Weekly Reporter . 

A learned member of the Board of 
Revenue has undoubtedly expressed the 

contrary opinion in Sheo Nath Kurmi's 

case where it was r emarked t hat inas- 

(1) 5 All. Un. Kev. Dec. 371, 

(2) [1897] 1 C. W. N. 198. 

(3) [1899] 3 0. W. N. 4G. ' 

(4) [1900] 4 C. W. N. 493. 


much as the zamindar had taken no 
action under S. 87, the land could not be 
held to have been abandoned by the 
tenant-in-chief. An earlier case of the 
Board of Revenue Alt. Makaraji Naikin- 
v. Sheo Alangal Das (5), is distinguish¬ 
able because there the tenant had not left 
the village, although it was remarked 
that sub-S. (2) was imperative. On the* 
other hand another learned member of 
the Board of Revenue in Nawab Syed 
Aluhammad Ali Nasir Khan v. Gup tar 
(6), remarked: 

So far as I make it, it has never been held 
that there is apparently no other way of esta¬ 
blishing abandonment by an occupancy tenant 
except by proceedings under S. 87. Obviously 
this section is not meant to provide the only 
means for establishing this fact as it can only 
be brought into operation when the tenant bas- 
left the neighbourhood.” 

That, however, was a converse case 
where the zamindar himself waspleading 
that there had been no abandonment and 
was relying on his want of giving the 
notice. 

In the absence of any clear authority 
binding upon me I must examine the 
section itself. It contemplates the enter¬ 
ing into possession by the zamindar even 
within a year of the tenant’s leaving the 
neighbourhood without making arrange¬ 
ment for the payment of rent, as the 
zamindar can take possession any time 
after the 15th May following. Sub-Cl. (3) 
contemplates a suit by the tenant for re¬ 
covery of possession under S. 79. Sell. 4 r 
group C, No. 30 prescribes six months as 
the period of limitation commencing from 
the date of dispossession. In cases 
where the landholder has taken posses¬ 
sion promptly he can claim a presump¬ 
tion in his favour under sub-Cl. (3), if he 
has giver, notice under sub-Cl. (2). But 
even that presumption is not conclusive. 
The words 

before the landholder enters under this 
section he shall file a notice &c.” 

indicate that if he wishes to take ad¬ 
vantage of the presumation under this 
section he must proceed by giving notice. 

I do not think that the effect of the sec¬ 
tion is to lay down that in no other case 
can there be an abandonment of the te¬ 
nancy. If the tenant has left the village 
without putting his tenancy in charge of 
any person and without having made any 
arrangement for the payment of rent, and 
neither returned to the village for over! 

(5) 3 All. Un. Rev. Dec. 153. 

(6) 5 All. Un. Rev. Dec. 270. 
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12 years, nor taken any care of his 
tenancy, the abandonment by him may be 
proved even though no notice has actu¬ 
ally been filed by the zamindar under 

S. 87. 

If the plaintiff is the sole landholder 
entitled to recover the entire rent of this 
holding then his possession of the land 
for over six months has undoubtedly 
extinguished the tenancy. On the other 
hand if he is only one of several co¬ 
sharers in the village and the rule laid 
down in Rcmi' v. Aidal Singh (7), is 
correct then this is not a case of dispos¬ 
session by the landholder but one of 
adverse possession against the tenant. 
Even then the tenant’s right to the 
tenancy would be extinguished after the 
expiry of 12 years. 

In the circumstances of the present 
case I am unable to accept the view of 
the Court below that the civil Court 
should invoke the aid of S. 34, Tenancy 
Act, which is meant principally for the 
revenue Courts, and hold that in spite of 
the adverse possession of the present 
plaintiff, a constructive sub-tenancy has 
come into existence and the defendant is 
entitled to treat the plaintiff as his sub¬ 
tenant. If the view accepted by the 
lower appellate Court be correct then no 
tenant can ever lose his tenancy no matter 
how many years have elapsed since he 
left the village. I am therefore unable 
to accept the finding of the lower appel¬ 
late Court as conclusive. I may add that 
although the new Tenancy Act is not 
applicable the corresponding section, viz: 
S. 107 uses the word “ may ” instead of 

shall ” and make it quite clear that the 
giving of the notice is not the only course 
open to the land-holder. 

Accordingly . before disposing of this 
appeal finally I must have clear findings 
by the lower appellate Court on the fol¬ 
lowing two points : (l) Whether the 
plaintiff is now the sole landholder i. e., 
entitled to recover the whole of the rent 
of the lands in dispute or whether there 
are other cosharers in the plots who are 
not members of his joint family? (2) 
When did the defendant’s father or the 
defendant leave the neighbourhood of the 
village without making any arrangement 
lor payment of the rent to the land¬ 
holder, and for how long the plaintiff’s 
father and he have been in possession of 
the lands ? 


The findiags should be returned within 
two months- 

m.n./r.k. Case remanded. 
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Boys, J. 

Manohar Singh —Accused—Applicant. 

v. 

Emperor —Opposite Party. 

Criminal Revn. No. 825 of 1928, Deci¬ 
ded on 3rd January 1929, from order of 
Addl. Sess. Judge, Moradabad, D/- 28th 
August 1928. 

(a) Criminal P. C., S. 139-A—Court has 
discretion to decide whether materials are 
safficient for not deciding question in Cri¬ 
minal Court. 

A Magistrate is left an absolute discretion 
as to how far he will go or upon what mate¬ 
rials ho will act in considering whether the 
person proceeded against seems likely to have 
such a case in support of his denial as may 
make it seem unfitting for the criminal Court 
to proceed; [P 221, C 2] 

(b) Criminal P. C., S. 139-A (2)—Presence 
of reliable evidence and not bona fides are 
to be considered. 

The Court has not to consider whether a 
denial is bona fide or not but only whether 
there is reliable evidence in support of it. 

[P 222, C 2] 

(c) Criminal P. C., S. 439—High Court 
can modify order under S. 137, Criminal 

P. C. 

The High Court which has power to confirm 
the order under S. 137 has also power to mo¬ 
dify that order to such extent as may seem 
fit. [P 222, C 2] 

Sailanath Mukerji —for Applicant. 

ill. Waliullah —for the Crown. 

Judgment .— The applicant applies 
in revision of an order under S. 140, 
Criminal P. C., directing him to remove 
a portion of his house on plot 43 across 
which there is held to be a public right 
of way. I have had considerable diffi¬ 
culty in ascertaining what are the actual 
facts. It appears that upon the defen¬ 
dant filing a written statement a Naib 
Tahsildar was called on to make measure¬ 
ments and report. I had proceeded thus 
far with the commencement of this judg¬ 
ment on the case as stated by counsel 
when I referred for another point to the 
written statement and from that it ap¬ 
pears that the Naib Tahsildar had al¬ 
ready made his measurements and made 
a report. This fact is sufficient to indi¬ 
cate the difficulty I have had in arriving 
at the facts to which I am asked to apply 


(7) A. I. R. 1924 All. 431. 
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the law. I will, therefore, proceed to has very carefully avoided any refer- 


state what is th6 case of the applicant for 
it is for him to show that there is proper 
ground for interference. The case, then as 
stated on behalf of the applicant, is that 
upon receipt of a notice issued under 
S. 133 the applicant appeared to show 
cause; that he showed that cause by fil¬ 
ing a written statement; that in that 
written statement'there was a denial that 
there was any public right of way over 
the plot in question; that the Magistrate 
did not, as he was required by law to do, 
S. 139-A (2), enquire into the matter and 
determine whether there was “ any reli¬ 
able evidence ” in support of the appli¬ 
cant’s denial; that if he had done so he 
would have felt compelled to stay the 
proceedings until the matter had been 
decided by a competent civil Court; that 
he had no power to"proceed direct to the 
holding of the formal inquiry under 
S. 137. It is said that this irregularity 
vitiates the final order. 

In the first place counsel is not able to 
satisfy me that there was in fact no such 
inquiry as is mentioned in S. 139 A (1), 
and on that ground alone I should have to 
dismiss the revision. Secondly, counsel has 
not been able to state what materials his 
client had ready to which the Magistrate 
could direct any preliminary inquiry. 
But on the other hand I have nothing to 
satisfy me that the Magistrate considered 
the possibility of.holding or-the obligation 
to hold any such inquiry, and I think it is 
desirable to state what in my view is the 
procedure that should be followed. It is 
matter of common knowledge that prior 
to the amendment of Ch. 10 by the Act, 
1893, the Courts had engrafted on the 
Code a law which may be generally 
stated as having the effect of casting 
on the Magistrate the duty of deter¬ 
mining whether a claim to title made by 
the opposite party was bona fide or mala 
fide, and directing the Magistrate, if he 
found the claim to be bona fide, to refer 
the parties to the civil Court. This graft 
on the Criminal Procedure Code was no 
doubt dictated by a feeling that it was 
undesirable where there was really some 
reliable evidence of title in the opposite 
party to allow the criminal Courts to 
order the destruction of property. 

As it seems to me the legislature 
desired to clarify the law on this point 

by the enactment of S. 139-A. It will 
be noticed, however, that the legislature 


ence whatver to any consideration of 
the bona fides of the denial of the 
opposite party except so far as there 
may be definite reliable evidence 
of that bona fides. The Court has not 
been directed, on the opposite party 
showing cause, to .consider directly the 
question of his bona fides at all, but to 
consider whether there is any reliable 
evidence in support of his denial. The 
merit of this is obvious. A person may 
make a denial absolutely bona fide, but 
he may have no reliable evidence .to put 
forward in -support of his denial. He 
may have in fact no evidence to put for¬ 
ward at all. A denial need not. neces¬ 
sarily be mala fide because a person can¬ 
not produce evidence to ssupport his 
denial. He may have a perfectly honest 
belief in his own denial. Bona fides 
was therefore a bad test to apply, and 
the legislature has substituted a much 
better one. On the applicant showing 
cause the Magistrate must “ inquire ” 
into the matter and determine whether 
there is ’* any reliable'evidence.” This 
‘ inquiry ” is clearly something to be 
kept quite distinct from the formal in¬ 
quiry which may have to he held later 
under S. 137 if the Magistrate finds- that 
there is no prima facie*reliable evidence 
in support of the denial of the opposite 
party. 

But I do not think that this Court 
should dictate any further than the-, 
legislature has gone as to the nature of 
that inquiry. There are other cases in 
the Code: cf. S. 476 and Ss. 523, 524, 
where a Magistrate has to hold an in¬ 
quiry, but where nothing is laid down- 
as to the form that inquiry shall take. 
It appears to me the legislature of 
deliberate purpose has refrained from 
binding the hands of the Magistrates in 
a class of cases in which the circum¬ 
stances may be of infinite variety. As it 
appears to me the Magistrate is left an ‘ 
absolute discretion as to how far he will 
go or upon what materials he will act 
in considering whether the defendant 
seems likely to have such a case in sup¬ 
port of his denial as may make it seem' 
unhtting for the criminal Court to pro¬ 
ceed. The opposite party may be able 
to produce along with his written state¬ 
ment or afer any such interval as the 
Court may see .fit to allow him, title- 
deeds, or maps or affidavits or any other - 
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material that the Court may also see fit to 
accept in support of his denial and indi¬ 
cating that he has reliable evidence. It 
is not merely because he produces mate¬ 
rial of some sort that the Court is bound 
to stay the proceedings. The Court has 
-to consider whether there is any “reli¬ 
able evidence, and some force must be 
given to the word “ reliable.” If no 
material is 'produced before the Court 
•suggesting that there is likely to he 'any 
reliable evidence in support of the oppo¬ 
site party’s denial it will proceed with 
the inquiry under S. 137. If in its 
opinion the plaintiff has some reliable 
evidence in support of his denial it will 
in the exercise of its discretion stay the 
proceedings till the matter is determined 
in the civil Court. There is no discre¬ 
tion in S. 139A as to which of the par¬ 
ties is to be directed to go to the civil 
Court, but that appears to me to give 
■rise to no real difficulty. The Court is 
not directed to quash the proceedings 
altogether but to stay the proceedings. 
Nor do I find any obligation on the 
Magistrate to force the opposite party or 

any particular party into Court. It is 

clearly within its inherent jurisdiction 
to stay those proceedings until the mat¬ 
ter has been decided by a competent 
civil Court on such conditions as may to 
it seem fit in the varying eircumstances 
of each case. 

I have only tried to indicate the lines 
■on which it appears to me clear the 
Magistrate should proceed and no parti¬ 
cular phrase that I may have used is to 
ibe regarded as in any way in the nature 
of a direction to the Magistrate. 

I agree with the view expressed 
by, Dalai, J. f in Criminal Revi¬ 
sion No. 759 of 1928 decided on 6th 
December 1928, that it is unfortunate 
-that S. 139-A was put into the statute 
book in a later position than S. 137. 
The position given to it is apt to lead 
to its being overlooked when a Magis¬ 
trate who is not thoroughly familiar with 
the procedure in studying Chapter 10 
with a view to seeing how he should 
proceed. I have been referred to Munna 
v. Emperor (l) ; Ghurahu v. Shakal 
Raj , (2), and Raghunath v Emperor (3), 
In Munna v Emperor (l) in one place 
the learned Judge says : 

(1) A. I. R. 1926 All. 390. ~ 

(2) A. I. R, 1926 All. 157. 

(3) A. I. R. 1925 All. 311. 


In the present case it is impossible to say 
that there was no bona fide claim put for- 
ward by the accused or that there was no 
reliable evidence in support of his denial.” 

I have already given my reasons for 
deprecating any reference to the bona 
fides of the opposite party. In my view 
it has no longer .to be considered whe¬ 
ther the denial was bona fide or nob but 
whether there was reliable evidence in 
support of it —two matters which as I 

have explained are to my mind verv 
different. 

In reference to all these cases, if I 
may say so, it appears to me that a dis¬ 
tinction was not borne in mind between 

the evidence which eventually came on 

to the record as a result of the proceed¬ 
ing under S. 137 and the material which 
may have been before the Magistrate 
before he commenced the proceeding 
under S. 137. It is not at all certain 
that if the Magistrate had made an in - 
quiry under S 139A (2) he would have 
had before him all the material which 
he subsequently had as a result of the 
formal inquiry under S. 137. 

In this particular case I have, as I 
have already stated, no reason for being 
fully satisfied that the Magistrate did not 
hold any inquiry under S 139-A. But 
even if he did not do so T do not think that 
I should now interfere on that ground 
alone, in view of the fact that without 
objection taken by the opposite party 
the inquiry proceeded under S. 137 and 
the Magistrate has found as the result 
of an inquiry much more searching than 
it was incumbent on him to have held 
under S^. 139-A that there is in fact tio 
reliable’evidence in support of the de¬ 
nial. 

The question remains what order I 
should pass. It is clear that this Court 
would have power to confirm the order 
of the Magistrate but I see no ground for 
holding that it has not also power to 
modify that order to such extent as may 
seem fit. I maintain the order of the 
Magistrate with this modification that 
its execution will be suspended for the 
period of six months. If the opposite 
party fails to obtain the decision of a 
competent civil Court in his favour 
within six months the order of the 
Magistrate will be executed forthwith. 

If through no negligence of his own he 
is unable to obtain a decision in his 
favour within that period, it will be 
open to him to apply to this Court for 
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an extension. With this modification 
the order of the Magistrate is main¬ 
tained. 

M.N./R.K. Order maintained . 


heritable right can be inherited by his rover-' 
sionary heirs even when not joint in cultiva¬ 
tion either with him or the limited owner. 

[P 231 C 1] 

B. L. Dave —for Petitioners. 
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Sen and Niamatlulah, JJ. 

Gaje Singh and others —Petitioners. 

v. 

Mt. Uchhaba and others —Opposite 
Parties. 


Misc. Ref. No. 289 of 1928, Decided on 
7th January 1929, made by Secy, to 
Govt., U. P. 

(a) Land Tenure—Khaekar tenure. 

History of Khaikari-tenure, its origin, and 
its incidents and rights traced. [P 228 C 1, 2] 

(b) Land Tenure—Permanent tenure—Suc¬ 
cession to heritable permanent tenure is ac¬ 
cording to personal law — Allegation of spe¬ 
cial custom excluding collaterals from in¬ 
heritance must be proved. 


The rule of succession to a permanent te¬ 
nure, heritable in its character, is in the 
absence of a statute, torms of a grant, if any, 
or valid and binding custom to the contrary, 
the same as is applicable to other properties 
left by a deceased tenant. If a special custom 
excluding collaterals from inheritance as 
regards a permanent tenure is pleaded, the 
party pleading such a custom must have the 
onus laid on it to prove by satisfactory evi¬ 
dence that such collaterals, though heirs 
under-the personal law of the deceased tenant 
in respect of all other assets loft by him, were 
excluded from inheritance as regards his 
rights in the permanent tenure. [P 229 C 2] 

(c) Mortgage—Mortgage of non-transfera* 
ble tenure is valid as between mortgagor 
and mortgagee. 


The non-transferability of a tenure is not 
enough to invalidate it as between the mort¬ 
gagee on the one hand and the mortgagor or 
those bound by his actions on the other. 

[P 230 C 1] 

(d) Hindu Law—Reversioner—Consent to 
alienation by attestation can be given only 
by presumptive reversioner. 


It is only if the presumptive heirs, wl 
alone are expected to take exception to an ali 
nation, consent by attesting the deed, infe 
■ence of legal necessity is justified. £ remot 
reversioner cannot by his action bind the pr 
aumptive heirs: A. I. R. 1918 P. C. 19G, Ref. 

, , _ , [P 230 C 

(e) Deed—Recital. 

A recital in a deed of recent date execut 
by a Hindu widow is no evidence of the fa 
recited. [p 230 C : 

❖ (f) Land Tenure—Khaekar tenure—R 
versioners though not joint in cultivate 
with tenant or limited owner can succeed. 

A share of pacca khaekar tenure and il 
appurtenances belonging to a tenant in fu 


Niamatullah, J. —This is a reference 
by the Local Government, under R. 17 of 
the Rules and Orders relating to Kumaun 
Division, made on the petition of Gaje 
Singh and others who were plaintiffs in a 
suit brought by them to challenge the 
validity of a mortgage-deed date! 18th 
August 1925 executed by Mt. Uchabai, 
widow of Govind Singh in favour of Kal- 
yan Singh and Tika Singh, in respect of 
property to which she had succeeded on 
the death of her husband, issuless, a few 
years before the date of the mortgage. 
The relationship of the plaintiffs with 
the deceased husband of Mt. Uchabai will 
appear from the subjoined pedigree. 

Bkawan Singh 


Gaje Gobind Sarup Khim 

Singh,, Singh. Singh, Singh 

Plff. 1 married Plff. 2 

(1) Mt. Uchabai 

Deft. 1 

(2) Mt. Jhaupari 
deceased 


Mohan Singh, Diwan Singh, 

Deft. 4, Plff. 3 

The suit as brought is simple. Plain¬ 
tiffs claim to be the nearest reversioners 
and presumptive heirs of Gobind Singh 
on the death of Mt. Uchabai. The alie¬ 
nation is impeached on the usual ground 
that it was not warranted by such legal 
necessity as justifies a mortgage by a 
widow under the Hindu law. Defen- 
d mt 4 has been impleaded as he attested 
the mortgage-deed, probably, in token of 
the same having been executed under 
justifying circumstances. The plaintiffs 
do not suggest that they formed with the 
deceased a joint Hindu family. 

Written statement filed by the mortga¬ 
gees (defendants 2 and 3) raised two 
main questions, viz., (1) that the pro¬ 
perty mortgaged, consisting of lands in a 
sub-division of the village Sirda and a 
cowshed, is part of pacca khaikari tenure 
in which plaintiffs, as separated collate¬ 
rals, can have no right of inheritance 
and, therefore, by themselves and with¬ 
out joining all other cosharers of the 
entire tenure, they cannot maintain the 
suit and (2) that the mortgage was justi- 



224 Allahabad 

fied by legal necessity as shown by the 
attestation of defendant 4 a person equal" 
ly entitled with the plaintiff. 

The Assistant Collector of Ranikhet 
who heard the case in the first instance 
upheld both the pleas. On first appeal, 
the Deputy Commissioner, and on second 
appeal the Commissioner, decided only 
the first plea and expressed no opinion on 
the second which related to the existence 
or otherwise of legal necessity for the 
mortgage effected by the widow. In 
arriving at a conclusion on the question 
of the plaintiff’s right to inherit on the 
termination of the life-estate of defen¬ 
dant lall the three-Courts considered that 
it was concluded by certain decision 
which had ruled that collaterals are not 
entitled to succeed to khaikari tenure un¬ 
less they were joint in cultivation with 
the deceased tenant. 

Dissatisfied with the decisions of the 
Kumaun Courts the plaintiffs moved the 
Local Government to make a reference to 
the High Court for the latter’s opinion on 
the questions arising in the case, one of 
which is of general importance and likely 
to arise in other cases. This reference 
has been accordingly made. 

It may be stated at once that the first 
plea does not relate to any family or 
local custom modifying the ordinary 
Hindu law to which the parties are subject 
in matters of inheritance but refers to a 
peculiar incident of the khaikari tenure 
which, according to the defendants’ case 
is lineally heritable but cannot descend 
on the collaterals unless they were joint 
in cultivation with the last male holder 
or his widow. The judgments of the 
Courts whose decisions are questioned are 
based on that footing. The earlier deci¬ 
sions which the Courts profess to follow, 
likewise, treat it as an incident of the 
tenure and not as part of the personal law 
of the holders. 

Whether the tenure in the hands of a 
male holder is transferable to any extent 
need not be considered but it may be 
safely premised that it is a permanent 
tenure and the holder thereof enjoys ab¬ 
solute immunity from ejectment by the 
proprietor. That it is not limited in 
duration to one or more lives will be 
equally clear from such materials as are 
available. It is admittedly heritable by 
the male lineal descendants. Indeed, the 
defendants’ written statement and the 
judgments of the Courts which uphold it 
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unquestionably imply that ‘the male- 
holder has an estate of inheritance but that 
collaterals as such cannot inherit, being 
excluded in the matter of inheritance by 
the whole body of cosharers in the khai¬ 
kari tenure. Such being the characteris¬ 
tics of the tenure as alleged by the defen¬ 
dants and found by the Courts the whole 
controversy boils down to the question 
whether the tenure being heritable, col¬ 
laterals, not sharing in the cultivation of 
a deceased holder, are excluded from in¬ 
heritance by the whole body of cosharers 
in the particular tenure. It may be ob¬ 
served that the collaterals as such are 
excluded but can apparently succeed if 
they are cosharers in the whole tenure. 

It must be conceded that an incident 
of such an extraordinary character, at¬ 
taching to an estate of inheritance, and 
so much opposed to ordinary notions of 
nature justice should be established by 
cogent evidence. Cases of hardship may 
frequently occur now when separation 
between the sons of the same father and 
and between uncle and nephew is com¬ 
mon enough. 

Now, an incident nf the kind mentioned 
above may oome into existence in one of 
the three ways, viz. (1) by statute (2) by 
the terms of the grant creating the ten¬ 
ure or (3) by usage. Admittedly there is 
no rule of any enactment on the subject. 
The necessity of a codified law dealing 
with this and similar tenures in Kumaun 
has been pointed out several times by 
experienced Revenue Officers and it is high 
time that uncertainty in such matters 
should cease. The origin of a given te¬ 
nure and the terms of the grant, if any, 
are lost in antiquity and cannot be ascer¬ 
tained with any degree of precision except 
in so far as may be gathered from usage 
and subsequent treatment of the tenures. 
The investigation must, therefore, mainly 
rest on the third alternative which, 
again, reduces itself to what we can 
gather from settlement reports which 
were the.only source of knowledge of offi¬ 
cers who have had to administer that part 
of the country. Mr. Stowell’s valuable 
Manual of the Land Tenures of the Ku¬ 
maun Division is based mostly on the 
reports mentioned by him in the Biblio¬ 
graphy given by him in the preface and 
on cases decided by Commissioners of 
Kumaun Division whose orders are final. 
Mr. Stowell’s Manual is found to be freely 
.quoted in the judgments produced in this 
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case as also in those of the three courts 
which decided it. I have preferred to 
refer to such of the original reports as 
could be found in the Court library or 
the Government Secretariat library in 
order tc discover if there is anything in 
them to support the proposition that 
collaterals are not entitled to succeed to a 
share in pacca khaikar village unless 
they shared the cultivation of the decea¬ 
sed khaikar and the conclusion that I 
have reached is that this disability, as¬ 
sumed by some officers, is au innovation 
imported from a statutory provision in 
the Rent Act 12 of 1881 in force in the 
plains. A reference to the views of the 
successive officers who settled Kumaun 
and compiled the settlement reports will 
bring out my reasons for arriving at that 
conclusion. 

It was in 1815 A. D. that Kumaun was 
annexed to British India by conquest. 
The first settlement was very summary, 
the 2nd was for one year, the 3rd and 4th 
for 3 years each, the 5th and 7th for 
live years each The last of these expir¬ 
ed in about 1838. All these settlements 
wore made by Mr. Traill whoso long 
official connexion with the Kumaun 
region entitles him to be regarded as an 
authority whore his pronouncement on a 
question relating to land tenures in 
Kumaun is to bo found. lie is freely 
quoted by succeeding settlement officers 
and Mr. Stowell has made copious and 
frequent use of his writings. The next 
settlement and the first long term (20 
years) settlement was' concluded by 
Mr. Bitten in 1840. On the expiry of 
this term it was followed by another 
similar settlement made by Mr. Becket 
(1861-1864) but before ho could write his 
report he had to proceed to England 
owing to ill health and Sir Henry 
Ramsay the Commissioner compiled the 
icport of that settlement. 

The third long settlement was made in 
about 1896 by Mr. Pauw whose report is 
very illuminating and has been made full 
use of by Mr. Stowell (I have collected 
the above information from the report of 

r. auw, pp 55-58) It will thus appear 
that we must depend on Messrs. Traill, 
Bitten, Becket, Sir Henry Ramsay and 
Mr. Pauw for guidance as regards the 
incidents of a given tenure in Kumaun 
and any one who has had to write on that 
subject or to decide any question in con- 
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troversy bas*relied on the views of one or 
tho other of those officers. 

An idea of khaikar tenures and rules 
of succession relating thereto, as also a 
general conception of the relations sub¬ 
sisting between the proprietors and 
Government on the one hand and between 
the proprietors and their subordinate 
holders on the other can be obtained from 
the following extracts taken from Sir 
Henry Ramsay’s and Mr. Pauw’s settle¬ 
ment reports which are largely based, so 
far as the characteristics of the tenure 
are concerned, on Mr. Traill’s writings. 
I was not able to procure any compila¬ 
tion of Mr. Trail himself. 

* Tbo khaekur “ says Sir Henry Ramsay, 
“ enjoys hereditary though not a transferable 
right in the land of cultivators ; and on tho 
death of a father tho sons generally make a 
subdivision of tho laud, which not unfrequ- 
cntly reduces tho holding of each so much 
that these khaekurs are obliged to cultivato 
other land as sirbhans or in paekashtoe in 
some distant village, whero thoy make their 
own terms with tho proprietor. Paokashts of 
long standing have now assumed tho position 
of khaekurs. No paokashts are in the position 
of contractors or sirthans. ” 

“ Thoro is no tenure corresponding to what 
is known in tho plains as zamindaree. Where 
maafeo rights which had been undisturbed 
since tho conquest of tho province existed, 
they invariably include tho proprietary right, 
and tho cultivators are only khaekurs. 
Where proprietary rights which had been 
recognised at the 20 years’ settlement, or 
rights of the same kind acquired by purchase, 
existed, they could not be interfered with : 
but, with these exceptions, tho cultivators 
have been recorded as tho owners of the land 
they occupy, while the permanent tenants 
can never bo disturbed or interfered with by 
tho enhancement of rent. In fact these 
tenants are in all respects equal to proprietors, 
with the exception that they cannot sell their 
holding : and they pay a small sum in addi¬ 
tion to the quota of reveuue duo from the land 
recorded in their names. Sirthans must mako 
their own arrangements. ” 

“Tho only other tenure requiring notice is 
that which exists irr some parts of the district, 
where whole villages are in possession ot tho 
pe-manent tenants, khaekurs. The proprietor 
residing in another part has no power to n- 
terfere with these khaekurs or their land, 
waste or cultivated” (Sir Henry Ramsay’s 
settlement report of 1875 p. 15*16.) ” 

Mr. Pauw quoting from Mr. Traill gives 
tho following account of khaikari 
tenures : 

“ Where the land granted,” says Mr, Traill, 
“ was already Held in property by others, theso 
occupant proprietors, if they continued on tho 
estate, sank into tenants of tbo new grantee, 
who, moreover, by tho custom of tho country 
was permitted to take ODo-third of tho estate, 
into his own immediate cultivation or sir. Of 
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the remainder of the estate, the yght of culti¬ 
vation rested with the original occupants, who 
were now termed khaekars or occupants in 
distinction from thatwan or proprietor. In 
Nagpur there are a numbet of villages illus¬ 
trative of this system, the high castes, Bart- 
wals, Bhandaris, Rawats, &c., no doubt the 
more recent grantees, being the proprietors of 
the whole village with cultivating rights in 
part only, while the Khasiya castes, no doubt 
the earlier occupants, hold the remainder 
of the village as khaekars of the high 
caste proprietors. It would appear that if 
the grantee did not at once exercise his 
right to take part of the village into his own 
immediate cultivation, he was subsequently 
debarred from getting a footing there at all, 
and remained entitled merely to his manorial 
dues. Mr. Batten derives the word khaekar 
from khana, to eat, and kar the royal revenue, 
that is, ho may enjoy the land, so long as ho 
pays the revenue. Besides the Government 
revenue (sitri) the khaekar was called on to 
pay to the proprietor various dues known as 
bhent (special cash payments) dastur (dues in 
kind) and pithai (an annual trifling cash 
rent).” 

“ The khurnis were tenants and settled on 
the estate by the proprietors, and by long 
continued occupancy might come to be consi¬ 
dered in the light of khaekars from whom in¬ 
deed they differed little, except in the nature of 
tho rent to which they are liable. As the 
khurni or kaini according to Mr. Traill paid a 
higher rent than any other description of 
tenant, it was no doubt found convenient to 
allow him an hereditary right to cultivation, 
though strictly this right belonged only to the 
khaekar. The land of the childless khurni 
would, moreover, naturally revert to the pro¬ 
prietor at his death, and this may not im¬ 
probably bo the reason why the khaekar, who, 
in villages, where the grantee forbore to take 
cultivating possession in the beginning, now 
entirely excludes his heirs, so that on a khae¬ 
kar in such a village dying without an heir or 
even collateral, his land reverted to the village 
body of khaekars should he die in a village 
where the proprietor holds land in cultivating 
possession, the holding passes not to the body 
of khaekars, but to the proprietor. The ana¬ 
logy of position between khaekars and khurnis 
would probably have been quite sufficient to 
establish this custom. Mr. Batten says regar¬ 
ding the khurnis : “ This class of tenants is 

fact becoming merged into that of khaekars.” 
It seems doubtful whether during the period 
of British rulo they were ever distinguished, 
as no mention is made of khurnis in the oldest 
settlement papers ; they appear to have been 
treated exactly as khaekars, and certainly not 
only is no distinction made now, but the very 
name is lost, and it would be impossible to 
find out whether any given khaekar acknow¬ 
ledged for his ancestors a vassal tenant, or a 
reduced occupant proprietor. Sir H. Ramsay, 
however, is said to have acknowledged a dis¬ 
tinction between pakka and kachchha khae¬ 
kars, having reference no doubt to the under¬ 
proprietary and occupancy rights discussed in 
this paragraph, and in a settlement dispute 
relating to Mangaon, patti Dug in the Almora 
District, decided by Pandit Amb a^Utt, Deputy- 
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Collector, in 1843 A. D. f the same technical 
expression, pakka khaekar ” is used.” 

‘‘The hissedari right is, as before mentioned, 
said to have been an introduction of the 
British rule. The idea of land without a pri¬ 
vate owner seems to have been repugnant to 
the earliest British administrators and as 
in the plains the proprietary right was 
conferred on the zamindars, or revenue 
collectors, so in Garhwal it was conferred 
on the occupant cultivators unless some 
one else could show that a grant of the 
land and not merely an assignment of the re¬ 
venue, had been made to him. Tho cultivators 
were then termed hissedars or cosharers in 
the estate, and were allowed full rights of 
transfer in the cultivated land of the viilage. 
(Pauw’s Settlement Report 1898, pp, 33-35 paras 
37, 38 and 40).” 

Another kind of resident tenants, how¬ 
ever, says Mr. Traill, ‘‘who rent the land 
which tho proprietors from absence or other 
causes are precluded from cultivating them¬ 
selves, have no right of occupancy, either ac¬ 
knowledged or prescriptive. The tenants pay 
their rent either in kut kind* (commonly at 
onc-third of the produce), or in money, accord¬ 
ing to existing rates or engagements or to for¬ 
mer usage. Whore there is little demand for 
the land it is usually let for a moderate money 
rate, which tenure is termed sirtan, that is 
the renter pays merely sirti.” Tho term sirti 
meant the Government land revenue proper 
under the Rajas, the original ‘‘agricultural as¬ 
sessment. (Pauw’s settlement report p. 35 
para. 41).” 

It should be borne in mind that tho word 
‘hissedar’ lias become a technical expression 
denoting only proprietary cosharer. 

“At the outset a distinction must bo made 
between khaekars in a village held entiroly by 
khaekars, and khaekars in a village in which 
the hissedars have khudkasht, which is the 
modern form which the under-proprietary and 
occupancy rights have respectively assumed. 
In tho former case (to quote Mr. J. R. Reid’s 
words in tho case of P admit of Timli , 
Lagga Pali , Khatli v. Gaicri Datt , in an order 
dated 28th March 1889, as Commissioner), “the 
khaekars alone have a right to arrange for tho 
cultivation, pasturage, etc., includiug tho suc¬ 
cession to land lapsing owing to the death, 
heirloss, of khaekars, tho breaking up of waste 
etc., while the hissedars have no right beyond 
the collection of revonue cesses and “padhari- 
chari.” It would bo hardly necessary to give 
instances, by quoting cases, of such a well- 
known and well-established principle were it 
not that owing to the absence of any written 
law on the subject of these tenures, and to the 
unscrupulousness and untruthfulness of liti¬ 
gants, new authorities are apt, merely from 
inability to ascertain tho correct custom, to 
give decisions absolutely opposed to all recog¬ 
nized rights. It is sufficient to give one such 
instance. The village of Milai is held entirely 
by khaekars, who pay revenue to the muafidar. 

At the last settlement the khaekars who repre¬ 
sent the old cultivators who have sunk into ten¬ 
ants of the grantee wore recorded as proprietors 
in consequence of their independent position. 
On appeal they were subsequently reducsd o 
the position of khaekars. But there could be no 
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question of their under-proprietary right or the 
fact of their holding the whole village. Bal- 
mukand the present muafidar sued a khaekar 
Lalmani for recovery ^of possession of land 
broken up by the latter on the ground that it 
was his khudkasht (a perfectly preposterous 
plea ; a similar suit had in fact been dismissed 
in 1888) and by some means or other got a 
decree. The defendant in appeal pleaded that 
the whole village was in possession of khae- 
kars, and that the muafidar by custom could 
only take the malikana and had no right to 
interfere with the cultivation. The Commis¬ 
sioner, however, refused to modify the deci¬ 
sion (5th May 1893) and an appeal to the 
Board of Revenue met with the same fate 
(2nd September 1893), though in the case of 
Padmu v. Gauri Datt, quoted above, the Board 
had themselves decided that the khaekars in a 
similar village were entitled to the possession 
of land which the hissedars had actually par¬ 
titioned out amongst themselves. The cases 
of Khushal Singh of Dyuna, Talla Dora v. 
Lachi (8th June 1889), and Gangapuri of 
Mangaon , Dug v. Parsi Sah (20th Decem¬ 
ber 1893), both of which went up at one 
time or another to the Board are perhaps 
the leading cases on the subject of the 
holdings of khaekars in villages held 
entirely by khaekars. Both are Almora cases 
and in both the custom was held to apply 
not only to principal but also to lagga vil¬ 
lages hold entirely by khaekars, when there 
was any evidence ['that the khaokari holding 
represented an old ’under-proprietary tenure. 
Thoy both refused to the hissedar the right 
to resume the land of an heirless khaekar and 
inbothcases.it was decided that tho laud 
should go to tho common body of khaekars. 

The principle is, however, by no means a 
modern one. Sir II. Ramsay mentions it in 
the Settlement Report of Kurnaun, and a 
judicial decision by -him to the same effect 
exists in llarak Singh of Chyurkot Sabli v. 
Dahp Singh of Jukani lagga of Bangar 
Sabli, in which tho hissedars wanted to 
divide among themselves tho unassessed 
waste land of tho village of Jukani held en¬ 
tirely by khaekars, Sir H. Ramsay ruled : 

Since all Jukani is in possession of khaekara 
tho unmeasured land will not bo divided 
amongst tho hissedars ” (30th November 

1S77). In tho case of Banwa v. Bala Datt 
of Rauthiya , Chalansyun, in which the de¬ 
fendant, a hissedar, got a deed of relinquish- 
Jiient from-a khaekar in a village held en¬ 
tirely by khaekars and the plaintiff,a khaekar, 

! U ? d 1 f0r .^'l ’. and ' , Mr - Ross . Commissioner' 
ruled . The hissedar cannot get possession 

of any khaekar land. If a khaekar wishes to 

give up any of his land, it must go to the 

other khaekars. It was also ruled that tho 

hissedar had no right to cultivate unmeasured 

land in the village (9th April 1888). Nor 

doos the hissedar improve his position by 

obtaining by fraud or collusion tho cultivat¬ 
ing possession of land in the village. It has 

boon laid down in the case of Devi Datt v. 
P/«fm Singh, decided, by Mr. J. -R. R e id 
Commissioner, on 9th January 1889, that a 
hissedar so obtaining land is on precisely the 
*ame footing as regards rights and privilege 


as any other khaekar, and that tho land so 
cultivated is not equivalent to khudkasht nor 
does it affect the under-proprietary rights of 
the other khaekars. ” 

In tho case of villages in which the 
hissedar^ have land in their own cultivation 
or khudkasht, the khaekar’s land, in the 
event of his leaving no heir, or collateral in 
cultivating possession, reverts to the -pro¬ 
prietor. This reversion was noted in the 
last settlement agreement, though not the 
reversion to the body of khaekars. In the case 
of Ude Singh in 1876 this matter was dis¬ 
cussed between Mr. Colvin, the Officiating 
Commissioner, and Mr. Backet, the latter 
explaining that the agreement was a “ mere 
form ”. The khaekar may also relinquish 
his land at any time by a deed of relinquish¬ 
ment, ladawa, executed in favour of his 
landlord, but not to tho prejudice of his 
partners in the holding. Thus, in tho 
case < of Choti v. Jivanand of Uprainkhet, 
Bachhansyun, tho plaintiff, widow of a de¬ 
ceased khaekar, sued to cancel a ladawa given 
by her eldest son to the hissedar defendant, 
as she had a younger son. Sir II. Ramsay 
ruled ; If Paunlya did not wish to cultivate 
the land, his youger brother had the right 
to all, and Paunlya had no right to give it up 
by ladawa. The deed of relinquishment 
was accordingly cancelled (4tb September 
1878). ” L 

“ As regards the right of relatives to suc¬ 
ceed, no doubt has ever been expressed as to 
the son’s right. Tho daughter’s right is more 
doubtful, though in the case of Mt. Sauni 
and another v. Parsadu, Pauri , Nandalsym, 
the plaintiffs sued to succeed thoir mother 
as khoakars, and got a decree which was up¬ 
hold by Colonel Erskine on appeal (19th may 
1890). In a former case a nephew had been 
preferred to a daughter and a daughter’s son, 
oven when tho latter were supported by the 
proprietor, while still earlier cases had de¬ 
clared tho nephew incapable of succeeding 
at all ; facts which only show the necessity 
for a clear exposition of existing rulings. 
The daughter’s right is no doubt a highly 
equitable one, and would -apply a fortiori in 
the case of a gharjawain and daughter’s son, 
though it can hardly be said that tho rights 
of either are generally recognized. Tho fact is 
that nino out of every ten hillmen aro hisse¬ 
dars and every curtailment of tho right of suc¬ 
cession of tho khaekar is to their advantage, as 
it brings in more lapsod holdings, which can 
now bo lot out at far bettor profit than 20 per 
cent on the revenue. As regards heirs othor 
than descendants, the widow has an undoub¬ 
ted claim to succeed in the absence of sons, 
and in this is preferred to tho daughters. In 
the case of Rat'an Singh v. Dhaunkalu of 
Sirwana, Iriya Kot , the plaintiff hissedar sued 
to obtain land from the defendants cultivating 
on behalf of the deceased khaekar’s widow, 
Sir II. Ramsay ruled : “ while the wife of a 
deceased khaekar is alive this claim is inad¬ 
missible ” (9th May 1872). Collaterals, as a 
rule, are only allowed to succeed if they sharo 
in the cultivation of the holding (i.o. aro what 
is known as shikmi). There aro no dofinits 
rulings on the subject, but Mr. J. R. Reid has 
expressed his opinion that S. 9 of Act 12 of 
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1881 might fairly regulate succession in this 
caso. The right of an adopted son to succeed 
would not bo worth noticing wore it not that 
it was donicd in sovoral cases by Mr. Ross 
while Commissioner. Sir H. Ramsay, how- 
over, in the caso of Kamrup v. barain Singh , 
Kirkhu , Nawalsyun (1st February 1882), 
clearly upheld tho right of an adopted son to 
succeed, and in the cases of Sri Ram v. Gaje 
Singh of Bhawain , KhaRyun (9th September 
1892), and Kir pa t of Ghiri , Kapholsyun v. 
Kedarn (1st August 1894) this view has been 
re-affirmed. Succession by relatives other than 
those mentioned can take placo with tho con¬ 
sent of tho cosharer but not otherwise, but this 
may bo rogardod rather as a renewal of the 
khaekari right than a continuation of it. 
(Pauw’s Settlement Report 1898 pp. 45-40 
paras. 49 and 50). ” 

“ Tho khaekari right is only heritable, not 
transferable. ” This was definitely laid down 
by Colonel Fisher, as Commissioner, in tho 
caso of Suraj Singh and others v. Amardeb 
Gurasyun (2ud February 1885). ” (Pauw’s 
Settlement Roport 1898 p. 47 para. 51). 

“ Tho ojection of khaekars can only take 
placo on a decroo of Court which is usually 
only mado in caso of proved inability to pay 
the assessment, for instanco non-satisfaction 
of a dccreo for ront. It thus happens that tho 
ojection of khaekars is almost unknown. Tho 
hissodar is also very cautious in interfering 
with a khaekari holding unless armed with a 
ladawa as it generally ends in his being mulc¬ 
ted in costs, (Pauw’s Sottlemont Roport 
p. 48, para. 51). ” 

Mr. Stowell has succinctly described 
the khaekar tenures, their origin and«inci- 
dents in Chap. 3 of his Manual and de¬ 
fines a khaekar as 

“ a permanent tonant with a heritable but 
nontransferablo right.in his holding and pay¬ 
ing a rent fixod at settlement which cannot bo 
altered during the curroncy of a settlement. ” 

He says in a foot-note that the heritable 
and nontransferablo character of tho 
tenure was recognized by Mr. Traill as 
far back as 1829. 

It will appear from these extracts that 
persons holding under the proprietors or 
hissedars are roughly divisible into two 
mam classes, viz., (1) khaekars and (2) 
sirtan9 or tenants at will. Khaekai’3 who 
are exproprietors fall in two categories, 
(a) pacca khaekars who hold the entire 
village in which the proprietor ha9 no 
khudkasht and can only recover land 
revenue and manorial dues from khaekars 
and (b) kacha khaekars who hold part of 
the village, the remaining portion being 
cultivated by the proprietor entitled to 
recover rent from khaekars who, other¬ 
wise, have a permanent tenure. The 
word ‘ under-proprietor ’ has been used to 
denote the former of the last two but it 
is materially different from the under¬ 


proprietary tenure in Oudh, which is- 
heritable and transferable in all respects 
and is recognized as full ownership,. 
There is absolutely nothing in the origin 
of these tenures to justify the assumption 
that only a restricted right of inherit¬ 
ance exists. As a rule a permanent 
tenure not limited to one or more lives- 
is fully heritable. It is quite clear that 
from Mr. Traill down to Mr. Pauw all 
settlement authorities recognise that a 
khaekar tenure is heritable without qua¬ 
lification or reservation of any kind and 
a question of its lapsing would only arise 
on total extinction of heirs. The earliest 
indication that we can trace of the colla¬ 
terals (who are undoubtedly heirs under- 
Hindu law) being excluded is found in 
an opinion of Mr. J. R Reid the Commis¬ 
sioner (noted at p. 46 of Mr. Pauw’s re¬ 
port) who considered that S. 9. Act 12 
of 1881 “ might fairly regulate succession 
in this caso. ” This must have been in 
or about 1889 when he was Commissio¬ 
ner of Kumaun. Mr. Pauw quotes an 
earlier case Suraj Singh v. Amerdeb 
(2nd February 1885) in which k'naekar’s 
right was described as “ heritable, not 
transferable. ” Mr. Pauw pointed out in 
noting the opinion of Mr. Reid, that 

there are no definite rulings on the sub¬ 
ject ” which suggests that he was not in 
accord with Mr. Reid’s viow based on 
analogy drawn from S 9, Act 12 of 1881. 

Revenue officers who administered 
justice in civil cases in Kumaun based 
their judgments on the equities of etch 
case as it arose and, in miny instances,, 
their decisions were not strictly accord¬ 
ing to Hindu law, see for example, cases 
of daughter, nephew and even adopted 
son, noted by Mr. Pauw at p. 46 of his 
report. They are so conflicting that nO' 
rule can be deduced from them. Indeed 
they do not profess to be based on any 
rule but on the circumstances of indivi¬ 
dual cases. 

In deciding the case under reference 
the Kumaun Courts considered them¬ 
selves bound by the decision of the Com¬ 
missioner in tho case of Upan Deo v. 
Bn/'.hi Singh of Thai a Manral, Malla 
Salt (dated 18th July 1892). I have not 
been able to get a full copy of the judg¬ 
ment hut portions of it given at p. 85 of 
Mr. Stowell’s book show fairly clearly 
that the question in that case related to 
the right of hissedar to a lapsed tenure 
as against the body of khaekars in a pacca 
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khaekari tenure and a reference is also 
made to the rights of collaterals. Tbe 
relevant passage is this : 

“ Tho custom of Kumaun is believed to bo 
as alleged (“ that is ”), says Mr. Stowoll, “ as 
regards tho hissodar’s not succeeding. ” But 
under tho custom it is understood that colla¬ 
terals have no prior title to lapsed khaokari 
lands ; such lands lapse to tho khaokari com¬ 
munity. ” 

No evidence of the alleged custom is 
referred to. How it was “ understood 
or “ believed ” to exist is not indicated. 
I am inclined to think that this halting 
expression of opinion is only an echo of 
the view previously expressed by Mr. 
Reid to which reference has already been 
made and which is based on an analogy 
drawn from the provisions of Act 12 of 
1881. The decision in Upan Deo’s case 
appears to have been accepted by Courts 
subordinate to the Commissioner in some 
subsequent cases and copies of judgments 
in two of such cases are on the file. Ono 
of these is the judgment of Mr. Dible. As¬ 
sistant Commissioner, 1st Class dated 
20th Nov. 1915 which quotes tho judg¬ 
ment of Mr. J. S. Campbell in Special 
Civ 1 Appeal No 3 of 1913 Tili v Bka- 
wan Singh etc., Mr. Campbell ruled that : 

■“ in this individual case the plaintiffs havo 
failed to provo any custom by which lands in 
tho possession of a khaekar in a purely khae¬ 
kari village, possession passes on his doath 
without direct hoir3, to the panch khaekars 
rather than to collaterals not in joint posses¬ 
sion with him at tho tirrfo of his death. ” 

Mr. Campbell underlined (italicized) 
the words which I have underlined 
(italicized) in the passage quoted above, 
probably to indicate that he enunciated 
no gonoral rule. This has introduced a 
further complication viz,, that in some 
pacca khaekar tenures tho collaterals 
do succeed. Accordingly the ratio de¬ 
cidendi adopted by Mr. Dible and pre¬ 
sumably by other officers was that 
thero was only a presumption that colla¬ 
terals not joint in cultivation with tho 
deceased could not succeed but evidenco 
in a given case may show that they had 
such a right. 

If a question of burden of proof 
arises, and it will arise if a special 
custom excluding collaterals from inheri¬ 
tance as regards a permanent tenure is 
pleaded, the party pleading such a custom 
must have the onus laid on it to provo by 
satisfactory evidenco that such collate' 
rals though heirs under tho personal law 
-of the deceased tenant in respect of all 


other assets left by him, were excluded 
from inheritance as regards his rights in 
khaekari tenure. Generally speaking, 
proof of a custom of exclusion in such 
cases should consist either (I) of evidenco 
showing that tho Sovereign authority, 
while granting proprietary rights to 
others, imposed a condition on tho re¬ 
sulting khaekar tenuro that collaforals 
not joint in cultivation would not succeed 
in the event of khaekar dying without a 
lineal male descendant and widow or (2) 
of evidonce of usage ancient, uninterrup¬ 
ted, uniform and certain, of exclusion of 
collaterals, such as is considered suffi¬ 
cient in law to override tho ordinary law ( 
to which the parties may bo subject. I: 
have already pointed out that tho rule of, 
succession to a permanent tenure, herita¬ 
ble in its character, is in tho obsence of a 
statute, terms of a grant, if any, or valid 
and binding custom to tho contrary, the 
same as is applicable to other properties 
left by a deceased tenant. 

It seems to me that Kumaun Courts 
which excluded tho collaterals in certain 
cises wero either under a misipprehon- 
sion as rogards tho right of inheritance 
p issessed by a separated collateral under 
Hindu law, taking it for granted that 
separation so far affects his status as to 
make him a total strangor. or considered 
that the law as laid down in S. 9, Act L2 
of 188L, should be applied as an equitable 
rule in the absence of a custom specifi¬ 
cally referring to tho rights of collaterals. 
It was not, however, accepted by officers 
of standing without demur. I have al¬ 
ready roferred to the remark of Mr. Tauw 
in reference to tho view of Mr. .1. R. Reid. 
Mr. Stowell has likesviso commented on it 
and urged its reconsideration. He says : 

‘.‘As regards succession by heirs of a deceas¬ 
ed khaekar tho same rules have boen obsorvod 
as in tho case of khaekars in mixed villages. 
Thus only a limited class of hoirs can claim to 
succeed. This is evidently on tho analogy of 
tho “occupancy tenant” position of tho khao- 
kar in mixed villages. It is inoquitablo on 
t'io undor-propriotary thoory and remomboring 
the special character of those communities. 
Succession in those cases, it would soom rea¬ 
sonable, should bo regulated by tho ordinary 
rules of Hindu law as in tho caso of liisso- 
dars.” 

In the caso of Upan Deo v. JJachi Singh of 
Thala Manral , Malta Salt (order of 18 Lh July 
18)2),tho Board appliodtho rule, excluding col¬ 
laterals from any claim -to suceood as of right, 
to a wholly khaekari villago, but tho ruling is 
not a very positivo ono. From tho phrases 
used in this docision it would seem that the 
Board wore rather tentatively accepting a 
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' iew of the case than laying down a decisive 
ruling. “The custom of Kumaun is” they say, 
believed to be as alleged” (i. e. as regards the 
hissedar’s not succeeding.) “But under the 
custom it is understood that collaterals have 
no prior title to lapsed khaekari lands; such 
lands lapse to the khaekari community.” 
Otherwise I have found no rulings laying 
down specifically^ that the same rules must 
apply.to cases of inheritance in the villages 
as are applicable to khaekars in mixed vil¬ 
lages. There seems, therefore, to be some 
room for an unfettered consideration of the 
question by the higher Courts.” (p. 85). 

It is possible to make an attempt to 
defend the view of the Kumaun Courts on 
the ground that the whole community of 
khaekars in a village hold the lands as a 
corporate body, rights of individuals not 
being recognized, so that if a sole tenant 
dies, land cultivated by him goes by 
survivorship to the whole body of remain¬ 
ing khaekars. Such a theory is far¬ 
fetched and no indications in support of 
it can be discovered in any settlement 
report or judgments of Courts. On the 
contrary a tenure of such a character 
excludes all rights of inheritance and 
will admit of only survivorship, firstly 
in favour of shares in the cultivation and 
failing them in favour of the entire 
khaekar community of the village. In 
that view a separated son or other male 
lineal descendant will be in no better 
position than a collateral and yet the 
unqualified right of a son and other male 
lineal descendants, separate or joint is 
conceded on all hands, rights of indivi¬ 
dual holders inter se are recognized 
which militate against such a theory. 
Reports are full of references to partition 
and where division of land is permitted, 
compensating one cosharer at the ex¬ 
pense of another will be very often 
inevitable. This, again, will negative 
the existance of what would be, techni¬ 
cally speaking, joint tenancy belonging 
to a corporate body as distinguished 
from a tenancy-in-common held by a few 
individuals. I must, therefore, dismiss 
this line of argument. I have men¬ 
tioned and examined it because the 
opposite party is unrepresented. 

I The only other question that called 
for decision was whether, assuming the 
plaintiffs are competent to question the 
mortgage made by defendant 1 in favour 
of defendants 2 and 3, the same is valid 
and binding. The mere fact that the 
tenure is not transferable is not enough 
to invalidate it as between the mort¬ 
gagee on the one hand and the mortgagor 
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or those bound by her actions on the 
other. The decisive factor, therefore, 
is whether the mortgage was justified by 
legal necessity. The Assistant Collector, 
in disposing of issue 5 says : 

Both parties have adduced evidence on 
this issue.. It is admitted by both parties that 
Gobind Singh’s property was self-acquired 
and it is also proved from defendant’s evi¬ 
dence that he built a number of retaining 
walls and also a big compound wall and a 
house and cowshed. He must have spent a 
lot of money. Defendant 4, Mohan Singh is- 
also a collateral of the deceased, Gobind 
Singh. ITe is a witness to the mortgage-deed 
which is in favour of outsiders. In the deed 
the rukka executed by Gobind Singh is men¬ 
tioned. The total amount of mortgage-deed 
may have been exaggerated but it looks prob¬ 
able that Mt. Uchhaba did take a loan to pay 
up legal debts and expenses. In view of deci¬ 
sion of issue 2 against the plaintiff, this issue- 
is not of much importance. This issue is- 
decided in the affirmative.” 

In my opinion the finding, such as it 
is, is not justified on the grounds on 
which it proceeds. That it is a self- 
acquired property of Gobind Singh is- 
not relevant. That he must have bor¬ 
rowed money to make certain construc¬ 
tions which he did make is nothing, 
better than a surmise. To justify such 
a conclusion there should be legal evi¬ 
dence. That defendant 4, Mohan, a 
remoter collateral than plaintiffs, at¬ 
tested the mortgage-deed has no value. 

If examined as a witness, he might have 
given useful information but this was 
apparently not done. It is only if the 
presumptive heirs who alone are ex-* 
pected to take exception to the aliena¬ 
tion in question, consent by attesting the) 
deed inference of legal necessity is justi¬ 
fied. A remoter reversioner cannot by 
his action bind the presumptive heirs : 
see Rancjasami v. Nachiappa (l). 

A rukka alleged to have been executed 
by Gobind Singh was produced but the 
Assistant Collector does not treat it as 
duly proved. He relies on it because it 
is recited in the mortgage-deed. A re-, 
cital in a deed of recent date executed* 
by a Hindu widow is no evidence of the 
fact recited. The learned Assistant 1 
Collector throws doubt on the defendants’ 
case by observing that : 

the total amount of mortgage-deed may- 
have been exaggerated but it look3 probable 
Mt. Uchhaba did take a loan.” 

The two Courts of appeal did not enter 

into this question. 

(1) A. I. R. 1918 P. C. 196=42 Mad. 523=4& 

I. A. 72 (P.C.). 
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I may note that I construe the con¬ 
cluding paragraph of the letter of the 
Government making the reference as 
calling for the opinion of this Court on 
all the questions arising in the case and 
mentioned in the petition to which it 
(the letter) refers. 

In answering the reference I sum¬ 
marise my opinion as below : (l) The 
share of pacca khaekar tenure and its 
appurtenances in dispute in the case 
belonged to Gobind Singh, deceased hus¬ 
band of defendant 1 in full heritable 
right and the plaintiffs as his rever¬ 
sionary heirs are not debarred from 
succeeding to that share by reason of 
their not being joint in cultivation with 
him or defendant 1. (2) The finding of 

the Assistant Collector that the mort¬ 
gage relied on by defendants 2 and 3 
was justified by legal necessity is not 
correct. 

Sen, J. —I entirely agree. 

M N./R.K. Reference answered. 
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Dalal, J. 

Bisheshwar Upadhia —Defendant—.Ap¬ 
pellant. 

v. 

Jagdeshwar Prasad and others —Plain¬ 
tiffs—Respondents. 

Second Appeal No. 745 of 1927, De¬ 
cided on Hth January 1929, from a 
decree of the Sub-Judge, Mirzapur, D/- 
15th March 1927. 

(a) Transfer of Property Act, S. 60—Right 
of redemption exists till mortgage is extin¬ 
guished. 

Until a mortgage has been extinguished 
there is a repeated cause of action to sue fo r 
its redemption. It is only when it has been 
extinguished finally by a final decree for re¬ 
demption or when the mortgagor foils to re¬ 
deem and the property is sold that the rights 
of a mortgagor to redeem come to an end. 

[P 231 C 2. P 232 C 2] 

(b) Occupancy holding—Proprietor mort¬ 
gaging sir plots—Proprietary rights pur¬ 
chased by stranger*-Purchaser treating mort¬ 
gagor as exproprietary tenant—Mortgagee 
cannot resist mortgagor’s tenancy rights. 

Plaintiffs mortgaged their sir plots to defen¬ 
dants who continued in possession even after 
the proprietary title of the mortgagors was 
purchased by strangers who got the plots as¬ 
sessed by an action against both the parties. 
The mortgagors sued for redemption and pos¬ 
session. 

Held, that the zamindar purchaser having 
treated the plaintiffs as exproprietary tenants, 


by getting rent assessed against the plaintiffs, 
the defendant cannot resist the claim of tho 
mortgagers to take possession on payment of 
the mortgage money. [P 232 C 1] 

U. Upadhiya —for Appellant. 

A. P. Bagchi —for Respondents. 

Judgment. —The plaintiffs sued to 
redeem a mortgage of 29th September 
1902. They are successors-in-interest of 
Debi Prasad and Durga Prasad, who were 
proprietors at the time and mortgaged 
sir plots to Bisheshar and others. Under 
the Tenancy Act of 1901 prevailing at the 
time. Debi Prasad and Durga Prasad ac¬ 
quired the right to occupy tho land as 
exproprietary tenants under S. 10 of that 
Act. They did not avail themselves of 
this privilege and the defendant remained 
in possession. In 190G the proprietary 
title of the mortgagors was sold at auc¬ 
tion and purchased by strangers who 
took action under S. 36, Land Revenue 
Act, for assessment of rent. This action 
was taken both against the plaintiffs and 
the defendant in 1908 and rent was as¬ 
sessed. In 1923 some of the plaintiffs 
sued for redemption but their suit was 
dismissed under O. 9, R. 8, by reason of 
their absence and the presence of tho de¬ 
fendant on the date of hearing. The pre¬ 
sent suit was subsequently brought in 
1926 by all tho plaintiffs. 

The lower appellate Court granted a 
decree for redemption and honce'tho defen¬ 
dant Bisheshwar has come here in second 
appeal. First of all the argument that 
the dismissal of the redemption suit in 
1923 barred the present suit, may bo ex¬ 
amined. It was argued that this dis¬ 
missal put an end to the mortgage. Such 
however, was not tho decree. There was 
no decree passed putting an end to the 
mortgage and the mortgage therefore 
survived. A Privy Council ruling in the 
case of Shanker Bakhsh v. Daya Shan¬ 
kar (l) was quoted but that has no re¬ 
levance, In that case it was held in the 
first suit that the right of redemption did 
not exist. Such a finding would bo bind¬ 
ing in the subsequent suit. There was no 
such finding in the suit of 1923. Until a 
mortgage has been extinguished there 
would be a repeated cause of action to sue 
for its redemption. It is only when it 
has been extinguished finally by a final 
decree for redemption or when the mort¬ 
gagor fails to redeem and the property is 

^ ( 1) [1888]~ljTCa 1. 422=15 ‘l7 A.~66=5 Sar* 
107 (P.C.). 
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sold that; tho rights of a mortgagor to re¬ 
deem come to an end. 

The next argument was that Bisheshwar 
had become tenant of the land because 
the mortgagors did not claim exproprie¬ 
tary title within six months of 29th 
September 1902. Various rulings were 
quoted as to what is to happen when on 
a sale of proprietary interest, or of sir 
land the vendor does not claim oxpro- 
prietary tenancy rights within six 
months. No case of a mortgage was 
quoted. Whon there is a mortgage, the 
rights of the mortgagor to take possession 
on payment of tho money cannot be 
barred because a mortgagee cannot dony 
the title of his mortgagor. Whatever 
may happen after tho mortgage the mort¬ 
gagee must deliver possession for the 
plaintiffs will lose their rights only if tho 
purchaser of the proprietary interest had 
chosen to disown them and mako a fresh 
contract of tenancy with tho defendant. 
Tho zamindar was entitled to put an end 
to the expropriotary tonancy and to 
settle tho land with some one else on tho 
vendors not claiming actual physical pos¬ 
session of the land within six months. 
In tho present case tho zamindar has on 
the contrary behaved favourably to tho 
plaintiffs in so far that ho got rent as¬ 
sessed of tho land as against the plaintiffs 
treating them as expropriotary tenants. 
When tho zamindar purchaser has trea¬ 
ted the plaintiffs as oxpropri tary ten¬ 
ants, tho defendant cannot resist tho 
claim of tho mortgagors to tako posses¬ 
sion. So long as tho mortgage existed 
there was no forfeiture of oxproprietary 
rights. In my opinion redemption was 
rightly granted by the lower appellate 
Court and I dismiss this appeal with 
costs. 

M.n./r.k. Appeal dismissed. 
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Dalal, J. 

Mt. Jahandar Begam and another — 
Defendants—Appellants. 

v. 

Chinta —Plaintiff—Respondent. 

Second Appeal No. 480 of 19^7, Deci¬ 
ded on 22nd January 1929, from decree 
of Addl. Dist. Judge, Moradabad, D/- 
30th October 1926. 


(a) Jurisdiction—Civil Court is barred by 
decision of revenue Court that a person is 
agricultural tenant — But when revenue 
Court’s decree is void by fraud, civil Court 
can re-agitate the question whether he was 
grove-holder or agricultural tenant. 

A decision of the revenue Court that a per¬ 
son was merely an agricultural tonant bars 
tho jurisdiction of the civil Court to ro-agitate 
tho matter whethor he is grovo-holder or an 
agricultural tonant: A. I. R. 1924 All. 744, Rel. 
on. But whon the revenue Court’s decroe be¬ 
comes void through fraud, the civil Court has 
jurisdiction to determine the quosfcion over 
again as to whether the person was an agri¬ 
cultural tonant or a grove-holder. 

... [P 232 0 2, P 233 Cl] 

(M Jurisdiction—Civil Court is proper 
Court to declare a decree to be void by fraud 
— Finding of revenue Court is not binding 
on civil Court. 

Tho civil Court is tho proper Court, to deter¬ 
mine tho question of fraud and the finding of 
tho rovonuo Court is not biuding on tho civil 
Court. Even whon a decreo is obtained by 
fraud in tho rovonuo Court, tho jurisdiction of 
tho civil Court arises to havo it doclarod null 
and void by reason of tho fraud. • [P 233 C l] 

Mushtaq Ahmad —for Appellants. 

K. N. Lag hate —for Respondent. 

Judgment. —The opinion of the lower 

appellate Court is partly wrong but on 

tho finding of fact of fraud this appeal 

cannot succeed. The plaintiff is a grove- 

holdor and sued for such declaration with 
% 

respect to the plot in suit and in the 
alternative for possession. It happened 
that for arrears of rent the defendants 
zamindars had taken action against the 
plaintiff to eject him under S. 57 (a), 
Tenancy Act of 1901. In pursuance of 
those proceedings tho plaintiff was ejected. 
The lower appellate - Court held: (L) that 
tho revenue Court had no jurisdiction to 
eject tho plaintiff because tho property 
in suit was a grove and not tenancy land 
and (2) that the decreo was obtained by 
the defendants through fraud practised on 
the plaintiff and that therefore the decree 
was not binding on the plaintiff. 

The first finding is not correct. It was 
open to the revenue Court tr hold that 
the plaintiff was an agricultural tenant 
and not a grove-holder and there svould 
be no want of jurisdiction if the revenue 
Court decided that tho plaintiff wa9 
merely an agricultural tonant. Such a 
decision would bar the jurisdiction of the 
civil Court to re-agitato the matter: seel 
Kundan Lai v. Prasadi (i). 

Wherever, however, a decree is obtained 
by fraud, even in tho revenue Court the 
jurisdiction of the civi l Court arises to 

(Tr~ATT7^7T924 _ ATrr744^4G _ ATrr57dl ' 
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ihave it declared null and void by reason 
of the fraud- In the present case there 
is a definite finding of the lower appellate 
Court which is binding on this Court 
that fraud was practised on the plaintiff 
and that the decree for ejectment was ob¬ 
tained through such fraud. Such fraud, 
when proved, vitiates the proceedings in 
the revenue Court. When the revenue 
Court decree became void through fraud, 
the civil Court had jurisdiction to deter¬ 
mine the question over again as to whe¬ 
ther the plaintiff was an agricultural ten¬ 
ant or a grove-holder. There is a finding 
of fact that he was a grove-holder. He 
was, therefore, entitled to the possession 
granted to him by the lower Courts. 

Listly there is the argument that the 
revenue Court held in an application for 
review of judgment that no fraud had 
been practised on the plaintiff. The 
civil Court is the proper Court to deter¬ 
mine the question of fraud and the find¬ 
ing of the revenue Court in review pro¬ 
ceeding is not binding on the civil Court. 
I dimiss this appeal with costs. 

R-K- Appeal dismissed. 
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Mukerji and Niamatullah, JJ. 

Badruddin and others —Defendants — 
Appellants. 

v. 

Tej Bam and others —Plaintiffs—Res¬ 
pondents. 

Second Appeal No. 1583 of 1925, Deci¬ 
ded on 22nd January 1929, from decree 
of District Judge, Bareilly, D/- 22nd 
July 1925. 

Bengal Alluvion and Diluvion Regula¬ 
tion (11 of 1823), S 2—Custom of “dhar- 
dhura” pleaded—Incidents of custom must 
also be pleaded and proved—Custom—Evi¬ 
dence of. 

A nrnro statemsut that a custom of “dhar- 
dhura" (which rmans that a stream shall bo 
cho boundary) exists, will not bo enough, 
where such a custom is ploadod, but all 
the incidents of tho custom must bo pleaded 
and proved: A. I. «. 1928 All. 3JJ (F. B ) and 
A. I. It. 1027 All. 221, Cons. [P 231 C 2J 

B. Malik —for Appellants. 

S. N. Gupta for Respondents. 

Judgment. This appeal and appeal 
No. 1584 of 1925 as also the appeals 
Nos. 1878 and 1879 of 1924 were connected 
for the purposes of arguments, although 
the two sets of appeals are, in one sense, 
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independent. We had heard the lasfc- 
mentioned two appeals, viz., Nos. 1878 and 
1879 of 1924 and delivered a short judg¬ 
ment, which, however, had neither been 
signed nor sealed. On hearing appeals 
Nos. 1583 and 1584, we considered it 
desirable that tho respondents’ counsel 
in the appeals Nos. 1878 and 1879 of 1924 
should be reheard and we reheard him 
accordingly. Wc are now in a position 
to decide all the four appeals on tho same 
broad principlo. 

It appears that the river Bhakra flows 
between several villages, the village of 
Jatpura being on one side of the river. 
The defendants in each of tho several 
suits out of which these appeals have 
arisen are the zamindars of the village of 
Jatpura. By suit No. 103 of 1923 the 
zamindars of village Hurhari, by suit 
No. 118 of 1923 thq zimindars of mauza 
Mirnagar, by suit No. 1L2 of 1923 tho 
zamindars of mauza Gularia and by suit 
No. 308 of 1923 tho zamindars of mauza 
Sangarh, each laid claim, separately, to 
certain tracts of land on the ground that 
these lands .had been cub off from the 
village of Jatpura by tho river Bhakra, 
and hid been attached to their respective 
villages. It was alleged on behalf of tho 
plaintilts that there was a custom by the 
name of dhardhura” by which tho deep 
stream of the river has always been tho 
boundary between tho village of Jatpura 
on the one side and there pectivo villages 
of the plaintiffs on the other. Tho de¬ 
fence was, in some cases, that there was 
no such custom of “dhardhura” as has 
beon alleged and, in others, while it was 
admitted that there was such a custom of 
dhardhura, it was contended that that 
custom did not cover tho present case. 
A distinction was sought to be drawn on 
the ground that, on this pirticular occa¬ 
sion, tho river had not meroly shifted its 
course on a wide bed, but had entirely 
made for itself a new channel, with tho 
result that a large tract of land without 
even being submerged, became divided by 
the stream. It was contended that tho 
custom alleged did not cover a case like 
this. 

Our attention has been drawn to a 
recent case decided by a Bench of fivo 
Judges of this Court, viz., Kunjbehari 
Lai v. Jaimal Singh (l). This caso 
draws attention pointedly to ono thing 
and it is th is._The term “dhardhura" is 

A) A. I. R. 1928 AU7JjJ9=jO Ail. 631 (F.B.).' 
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not a .term of art and a mere statement 
that there is a custom of dhardhura does 
not necessarily mean that the custom is 
wide enough to apply to a case where an 
entirely new channel is cut by a river. 
In the Full Bench case, the plaintiff laid 
claim to what was undoubtedly his pro¬ 
perty before the river Deoha carved out 
for itself a new channel. The plaintiff 
said that the land on the other bank of the 
new channel continued to he his property 
in spite of the coming into existence of a 
new channel. The defence was that a 
custom of dhardhura” prevailed and by 
it the deep stream of the river formed 
boundary between the villages of the par¬ 
ties. The plaintiff admitted that there 
did exist a custom of dhardhura but he 
said that such a custom did not apply to 
the circumstances of the particular case, 
viz., where a new course is dug out by a 
river for itself. The defendants failed to 
prove that the custom alleged by them 
and admitted by the plaintiff was wide 
enough to cover the case before the Court. 
The result was that the Full Bench 
agreed with the Court of first instance in 
decreeing the plaintiff’s suit. 

It is clear from the Full Bench case 
that there is no charm in the term “dhar - 
dhura” and that the mere allegation of 
the existence of the custom of dhardhura 
cannot be taken to mean that the custom 
applies so as to confiscate what was, the 
day before, the property of another man. 
It will be noted that the case of Giilab 
Rai v. Girwar Singh (2) was referred to 
and considered by the Full Bench. It 
will be also noticed that one of the learned 

Judges who was party to the earlier case 

___ * 

was a party to the Full Bench case. There 
are a few sentences in the earlier case 
which are capable of being construed as 
laying down that it is enough to pro¬ 
nounce the words “dhardhura” in order 
to make it applicable to a case of the cut¬ 
ting out of a new channel by a river. 
With all respect, the case of Gulcib Rai 
v. Girwar Singh (2) was decided rightly, 
on its own merits, and on the evidence 
before their Lordships. At the end of 
para. 1 of the judgment there occurs the 
following sentence : 

“In the present case, an immemorial usage 
is established of old settlements and it is not 
denied that on several occasions in the past 
land cut off by the river has been incorporated 
in the opposite village.” 

The Bengal Regulation No. 11 of 1825 

(2) A. I. R. 1927 All. 221=49 All. 195. 
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by S. 2 lays down that where an immemo¬ 
rial custom determining the rights of 
proprietors of two or more contiguous- 
estates divided by a river exists, such- 
custom shall govern their rights. An in¬ 
stance is quoted, there, of such a custom,, 
but such instance is not exhaustive. 
There may be other kinds of customs. 
Evidently the regulation means that- 
where any custom (provided it is not un¬ 
just or against the law) exists, that cus¬ 
tom alone will prevail and it is only la¬ 
the absence of a custom that the rule laid 
down by the regulation shall apply. The- 
custom that may prevail at any particular 
locality, may he a custom absolutely iden¬ 
tical with the rule laid down by the re¬ 
gulation itself, or the incidents of the 
custom may be different from the rule 
laid down by the regulation. In the 
illustration given in S. 2 of the regula¬ 
tion, there is nothing which implies that, 
the custom quoted is a custom by which 
estates, cut off by the sudden change of 
the course of a river, cease to be the pro¬ 
perty of the original owner. This will' 
be clear from the language of the entire 
section. It runs as follows : 

“Whenever any clear and difinate usage of 
shekust pigioust , respecting the disjunction and 1 
junction of land by encroachment or recess of 

river.(such as that the main channel 1 

of the river divide the estates shall bo the 
constant boundary between them, whatever 
changes may take place in the course of the- 
river, by encroachment on the one side and 
accession on the other) .” 

It will be noticed that the framers of 
the regulation were not considering at all 
a case of what is known under the Roman 
law as avulsion, i. e., tearing out of an 
estate by the sudden change in the course 
of a river. The words underlined (itali¬ 
cized) in the above quotation will amply 
justify this view. But as we have al¬ 
ready stated, all customs that may have,, 
from time immemorial, been governing 
the rights of the parties shall continue 

to do so, in spite of the Regn. 11 of 1825. 
Such an immemorial custom may be one 
applicable even to a case of a sudden 
change in the course of the river, as this 
Court had before it in the case of Gulab 
Rai v. Girwar Singh (2). Only such a 
custom which has a very far-reaching 
consequence must be established by clear 
and cogent evidence. A mere statement, 
therefore, that a custom of dhardhura 
exists will not be enough, where a custom 
is pleaded. All the incidents of the cus- 
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tom must be pleaded and will have to be 
proved. 

Having cleared the ground as to what 
was essential to be pleaded and'established 
by the plaintiffs in these cases, we have 
examined the several judgments. While 
we find some indications that in his 
judgment in suit No. 112 of 1923 (S. A. 
No. 1878 of 1924) the learned Sub¬ 
ordinate Judge was prepared to find 
for a custom such as would cover the 
sudden change of a river, there are 
also indications that the ‘learned 
Judge was led away by the literal mean¬ 
ing of the word “dhardhura.” He says: 

“The term dhardhura is very expressive, it 
literally means that the channel of the river 
is the boundary.” 

In sentences which follow the learned 
Subordinate Judge rightly puts forward 
the respective cases of the parties, but 
we are not quite sure that he realized the 
full significance of the defence. The 
learned Judge in appeal, Mr. Saksena, was 
certainly led astray, to a greater extent, 
by the term ‘dhardhura’. At one place 
in his judgment he says: 

“In the present case it has been proved that 
the custom of dhardhura, i. e. the stream is 
the boundary, prevails in the village and 
there is no difficulty in the application of the 
custom as to the land gained by gradual ac¬ 
cretion or by sudden change.” 

It appears that tho learned Judge was 
not prepared to draw any distinction bet¬ 
ween tho land gained by gradual accre¬ 
tion and land gained (if the word ‘gained’ 
can be properly used) by sudden change. 
The appeals in tho two suits No 112 and 
308 of 1923 were de3ided by the same 
learned Judge. The two other suits, viz. 
103 of 1923 and 118 of 1923 were decided, 
by tho same Subordinate Judge who had 
heard the two other cases, mainly by re¬ 
ference to his own previous judgment. 
The appellate Court in these two cases 
was presided over by a different Judge. 
That learned Judge, it appeare to us, took 
it for granted that the rule of dhardhura 
applied, without any further proof, to a 
case of sudden change in the course of a 
river. He was cognizant of the defen¬ 
dant’s case. But he laid the burden of 
proof on the defendants, although it is 
clear to us that it was for the plaintiff, 
who claimed what was, so to say, a day 
before, the defendant’s land, to prove the 
custom by which he claimed. The 
learned Judge says, 

‘One significant fact emerges from this, and 
that is, that the appellants (defendants) have 
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been unable to give any instance in which a 
block of land on one side of the stream has 
been in the possession of the zamindars of the- 
village on the opposite side. Had the rule of 
dhardhura been interpreted in the past as they 
would now have it, there must have been cases- 
in which recognizable plots of land of greater 
or less size were cut off by the river and sepa¬ 
rated from the village to which they had ori¬ 
ginally belonged and such plots would liavo 
continued in -the possession of their old 
owners.” 

This, as we have said, is putting the 
burden of proof on 'wrong shoulders. In 
the earlier judgment of Mr. Saksena, we- 
find that he was pressed with the argu¬ 
ment that the plaintiffs had not proved 
any instances by which the custom al¬ 
leged applied to the present case. Mr. 
Saksena recognized that there was some' 
force in the argument and thereby reco¬ 
gnized the rule of law that the burden of 
proof lay on the plaintiff. In this, no* 
doubt, he was right. 

With respect to the claim relating to 
the village of Hurhara, a distinction is to 
be drawn. The claim was based, in the 
alternative, on custom and contract. If 
there was no custom, no contract in de¬ 
rogation of the rule of law as laid down 
by the Begn. 11 of 1825 would, pro¬ 
bably, be binding on the parties, especi¬ 
ally where they were not dealing with* 
the present circumstances but with future 
contingencies. This will bo a matter 
which will have to be considered by tho 
Courts below. The result is that we set 
aside the decrees of ‘the Court of first in¬ 
stance and the lower appellate Court and 
remand the suits to the Court of first in¬ 
stance with the direction that they will 
be retried after giving the parties a fur¬ 
ther opportunity to adduce evidence. In 
deciding the cases, the Court will have 
the observation of this Court as to the- 
necessity of the plaintiffs’ proving tho in¬ 
cidents of the alleged custom, viz..whether 
they cover a case of avulsion or sudden 
change in the Course of the river. Costs 
here and hitherto will abide the result. 

M.N./R.K. Cases remanded. 
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Dalal, J. 

Gut Diyal —Dofendant—Appellant. 

• v, 

Sukh?ia?idan Lal —Plaintiff—Respon¬ 
dent. 

Second Appeal No. 521 of 1927, Deci¬ 
ded on 16th January 1929, from a decree 
of Dist. Judge, Saharan pur, D/- 25th 
August 1926. 

(a) Civil P. C., S. 20 (a)—Cause of action 
partly arises where partnership is entered 
into. 

Tlio causo of action partly arises whero a 
partnership is ontored into, and, thoreforo, al¬ 
though the partnership is not carried on in 
shat place, a suit for dissolution of partner¬ 
ship can be brought there. [P 236 0 1,2] 

(b) Civil P. C., S. 21—Scope. 

The objection as to tho place of suing can¬ 
not be allowed by an appellato Court, unloss 
thoro has been a consoquont failuro of justice. 

[P 236 C 2] 

(c) Partnership—No suit for recovery of 
money lies until amount is known. 

When there has boon a partnership thero 
can bo no suit for tho rocovery of tho money 
duo until it is known what amount is due. 

[P 236 C 2] 

^ (d) Contract Act S. 254 — Failure. 

Tho more failuro of a company doos not dis¬ 
solve a partnership. [P 237 C 1] 

(e) Practice—Evidence. 

Tho evidence or a witness cannot bo ad¬ 
mitted until tho opposito party had an oppor¬ 
tunity of cross-examining him. [P 237 C 2] 

M. L. Aganuala and Damodar Das —• 
for Appellant. 

M.N.Kauli or Kailas Nath Katya — 
for Respondant. 

Judgment. —The grounds of appeal 
may be taken up ono by one. The suit 
was one for dissolution of partnership 
and rendition of accounts. A preliminary 
decree has been passed by tho Court of 
tho Munsif of Debra Dun. An appeal to 
the District Judge of Saharanpur failed, 
and this is a second appeal by the defen" 
dant. In the first two grounds it was 
urged that the Munsif had no pecuniary 
jurisdiction to hear the suit. Those 
grounds, however, were not argued. What 
was argued before me was that the suit 
ought to have been filed in a civil Court 
in Lucknow, and not at Dehra Dun. In 
the present case the partnership was en¬ 
tered into at Dehra Dun. So clearly tho 
cause of action arose partly there. The 
business was to be carried on at Lucknow 
So under the provisions of S. 20 (c), Civil 
P. C., it was open to the plaintiff to 


chooso the place of suit between Dehra 
and Lucknow. Two rulings were cited 
by learned counsel for the defendant- ap¬ 
pellant ; Niranjan Singh v. Kundan 
Singh (1) and Tika Bam v. Daulat Ram 
(2). In neither of them any question 
was raised as to the cause of action - not 
arising partly at the place where the 
contract of partnership was entered into. 
Tho respondent’s learned counsel drew 
the Court’s attention to the provisions of 
S. 21, Civil P. C. The objection as to 
tho place of suing cannot be allowed by 
an appellate Court, unless there has been 
a consequent failure of justice. I have 
gone through tho proceedings and read 
the judgments of both the subordinate 
Courts. The learned District Judge has 
written a well-considered judgment. The 
Munsif has made a note of the dilatory 
proceedings of both the parties. It is 
clear to me that full justice has been 
done to tho parties, and to order a re¬ 
trial would be a waste of public time 
without rendering any greater justice to 
either party. 

In the third ground of appeal it is 
urged that tho suit should have been 
for the rocovery of money due to the 
respondent, and not for dissolution of 
partnership. This ground is difficult 
to understand as it stands. When 
thore has been a partnership there can 
he no suit for tho recovery of the 
money duo until it is known what amount 
is due. Possibly this ground is based on 
the fact that some time in 1919 the de¬ 
fendant executed a pro-note in favour of 
the plaintiff for a sum of Rs. 20,000. 
Tho trial Court has stated that this was 
by way of security. Under the circumst¬ 
ances no suit coaid bo filed on the basis of 
that pro-note until it is known what 
amount is due from tho dofendant to tho 
plaintiff. Tho defendant never entered 
the witness-box. When I remarked on 
tho shyness of the defendant to face the 
music it was pointed out that the plain¬ 
tiff also did not'enter the witness-box. The. 
default of the plaintiff cxnnot jnstify the 
conduct of the defendant who made vari¬ 
ous allegations which could only be sub¬ 
stantiated by his own statement. In the 
fourth ground of appeal it is argued that 
the partnership was dissolved in 19L9. 
Both the subordinate Courts have held 
that there was no dissolution of partae r- 

(1) [1919] 17 A. L. J. 1015=52 1 o7655. 

(2) A. I. R. 1924 All. 530=46 All. 465. 
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6bip. In this Court my attention was 
drawn to an answer to a notice, Ex. 4 sent 
by tbe plaintiff, Sukh Nandan Lal to a 
person who desired to recover rent of a 
house in Lucknow from Gur Dayal de¬ 
fendant. As tbe habit of an Indian is, 
it is long-winded and reiterates a point 
which could be put in a small composs 
that the business had failed and that 
since the failure of the business Gur 
Dayal was no longer either the servant 
or the mukhtar-i-am of the company and 
that, therefore, the plaintiff as a partner 
of the company was not liable to pay 
the rent of a house occupied by Gur 
Dayal. There is no admission in 
this answer that the partnership had 
been dissolved. In fact the plaintiff 
bases his immunity, not on the ground 
of dissolution of partnership, but on 
the ground that the defendant was no 
longer the servant or mukhtar-i-am of the 
company which had ceased to exist. The 
mere failure of a company does not dissolve 
a partnership, otherwise tho most dis¬ 
honest partner could misappropriate money 
and make the business of % the partnership 
cease, and thereby automatically claim 
that he was no longer liable to render 
accounts as the business had failed. Tho 
next evidence of the dissolution of 
partnership quoted before me was the 
execution of the pro-note already referred 
to As [ have stated above, the finding 
of the Munsif is that the prd-noto was 
not executed in settlement of account, but 
by way of security, and there is nothing 
on the record to controvert that finding. 
The fifth ground of appeal is based on the 
allegation that the partnership was dis¬ 
solved in 1919. Only in that case would 
tho suit be beyond time. The learned 
Judge of the lower appellate Court has 
pointed out that the defendant him¬ 
self is not sure whether the partnership 
was dissolved in July or November 1919. 
Clearly, therefore, the defence is one put 
forth at a venture to escape rondition of 
accounts. As there has been no dissolu¬ 
tion of partnership no question of limita¬ 
tion can arise. 

Lastly, there is a ground that docu¬ 
mentary ovidenco produced by the defen¬ 
dant-appellant was wrongly excluded by 
the trial Court. The trial Court has 
given very satisfactory reasons for exclu¬ 
ding it. He wrote a long order on the 
28th October 1925 pointing out the laches 
of the defendant as regards witnesses %vho 
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had to bo examined by commission in 
Lucknow. On 28th October ho again 
gave an opportunity for tho cross-exami¬ 
nation of these witnesses. Tho evidence 
of a witness cannot bo admitted until the 
opposite party had an opportunity of 
cioss-examining him. The commission 
was again returned to Lucknow with a 
distinct intimation to tho defendant that 
the witnesses should be produced by him 
before tho Commissioner. Tho defendant 
took no steps, was absent from tho Com¬ 
missioner’s office, and a notice issued to 
him could not be served. A defendant 
who takes such little interest in the 
prosecution of his defence deserves no 
indulgence. The evidence was rightly 
put aside by the trial Court. The appeal 
is dismissed with costs. 

S.N /R.K. Appeal dismissed . 
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SU LAI MAN AND KENDALL, JJ. 

Ram Lal —Defendant—Appellant. 

v. 

Uarpal and another —Plaintiffs—Res¬ 
pondents. 

First Appeal No. 134 of 1926, Decided 
on 4th January 1929, from a decree oi 
Sub-Judge, Muzaffarnagar, D/- 15th De¬ 
cember 1925. 

* (a) Civil P. C., O. 20, R. 14 (b)—Pre- 

emotor's right accrues from date of deposit 
—Registration is not necessary. 

Under O. 20, R 14 (b), the title of tho pro* 
emptor to the property accrues from tho (late 
of the deposit, and a registered document is 
not necessary for passing of titlo to tho pre- 
omptor. [P 233, G 1] 

(b) Evidence Act, S. 115—Fraud—Party 
is estopped from pl^ding his own fraud. 

It is not. open to a party to plead his own 
fraud against another, not a party to the fraud. 

[P 238, G 2] 

Kailas Nath Katju and Brijmohan 
Lal Dave —for Appellant. 

P. L Banerji and S. G. Goyal —for 
Respondents. 

Judgment. —This is a defendant's ap¬ 
peal arising out of a suit for pre-omption. 
The only point for consideration before 
us is whether the defendant is a co¬ 
sharer in the village. Previous to the 
disputed purchase, the defendant Ram Lal 
had purchased a share in the village 
which was pre-empted by two sets of 
plaintiffs. One suit was brought by 
Shanker and another was brought by 
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three plaintiffs including Harpal Singh 
who is one of the present plaintiffs. Both 
the claims were decreed and it was 
ordered that the pre-emptors would ob¬ 
tain certain shares on payment of the 
^pre-emption money. Shanker deposited 
•the whole amount, but the other plain¬ 
tiffs apparently did not. Thus Shanker 
Singh became entitled to the property. 
This was in early 1923. But Shanker 
•did not apply for execution and delivery 
of possession. In July 1925 the present 
suit was instituted to pre-empt property 
purchased by the defendant in July 1921. 
The main defence was that the previous 
suit of Harpal Singh was a collusive suit 
and title did not actually pass to Shanker. 
Shanker Singh was examined as a wit¬ 
ness on behalf of the defendant and 
stated that his suit was a collusive 
suit and that, in fact, the amount 
which he deposited had beeu taken 
from the present defendant Ram Lai him¬ 
self who was the vendee in the previ¬ 
ous suit. The Court below has disbelieved 
the evidence of Shanker and has held 
that he has not proved that the previous 
suit was a collusive suit, and has accord¬ 
ingly held that the effect of the deposit 
of the pre-emption money was to pass 
title to Shanker. 

We agree with the Court below that 
the evidence of Shanker is not worthy of 
belief. There is no doubt that under 
0. 20, R. 14(b) Civil P. C., the title of 
the pro-emptor to the property accrues 
from the date of the deposit. Under the 
express language of this rule it cannot 
now be contended that for the passing of 
title any registered document as required 
by the Transfer of Property Act is neces- 
(sary. Indeed the title is deemed to have 
passed automatically and cannot be re¬ 
conveyed to the vendee unless there is a 
proper deed of transfer or a fresh ac¬ 
quisition of title by adverse possession. 

Over and above this we are of opinion 
•that the defendant is precluded from 
pleading his own collusion and fraud. In 
the forrqpr pre-emption case one of the 
objects of Harpal and others was to keep 
out a stranger from the village. So long 
as a cosharer of theirs, namely Shanker, 
.succeeded on recovering the property 
from the stranger the plaintiff might well 
be satisfied. By having made the deposit 
Shanker got the whole property. Har¬ 
pal Singh and others acquiesced in that 
position. If there was really any col- 


. Mt. Mustafa-un-nissa 1929 

lusion or fraud intended by Shanker and 
Ram Lai, that fraud succeeded. It is not 
now open to Ram Bal to plead his own 
fraud against Harpal. The equitable 
doctrine of estoppel obviously stands in 
his way. The appeal has no merits and 
is dismissed with costs. 

M.N./d.d. Appeal dismissed. 
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Banerji and King, JJ. 

Mt. iAkram-un-nissa and others —De¬ 
fendants—Appellants. 

v. 

Mt. Mustafa-un-nissa —Plaintiff—Res¬ 
pondent. 

First Appeal No. 78 of 1926, Decided 
on 2Lst January 1929, from decree of 
Addl. Sub-Judge, Budaun, D/- 18th 
November 1925. 

# (a) Transfer of Property Act, S. 53^ 
Transfer under decree of Court—Principles 
should be applied though section does not 
apply. 

Tho principles embodied in S. 53 are in ac¬ 
cordance with the general principles of justice 
equity and good conscience and as such should 
be taken as a guide by tho Courts even in 
cases such as when a party bases his title on a 
transfer by a decree of tho Court where tho 
provisions of S. 53 do not apply : 74 P. P. 

1912; A. I. P. 1921 Lah. 707 and 25 Bom, 202, 
Bel. on. [P 239 C 2] 

Iqbal Ahmad and Akhtar Ilusain Khan 
—for Appellants. 

Mushtaq Ahmad— for Respondents. 

Judgment.—This appeal arises out of 
a suit for a declaration .that certain 
zamindari property and a house belonged 
to the plaintiff, Mt. Mustafa-un-nissa, 
and are not liable to attachment and sale 
in execution of a decree obtained by the 
contesting defendants against Shaukat 
Ali, the plaintiff’s husband. Shaukat 
Ali had two wives, namely, Qutub-un- 
nissa, the first wife, and Mustafa-un- 
nissa, the plaintiff, the second wife. 
Shaukat Ali had practically no property 
of his own and was maintained by his 
father, Qudrat Ali. On 15th April 1924 
Qudrat Aii died and the bulk of his pro¬ 
perty passed to Shaukat Ali by inherit¬ 
ance. The first wife, Qutub-un-nissa, 
had died some time before Shaukat A i 
inherited the property, and soon after 
Qudrat Ali’s death the heirs of M*- 
Qutub-un-nissa demanded her dower de 
from Shaukat Ali. They filed a suit on 
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3rd July 1924 claiming Es. 23,000 as 
the dower debt and obtained a decree 
against Shaukat Ali for Es. 18,750 on 
17th September 1924. The decree-holder 
sought to attach the property in suit in 
•execution of their decree but were resis¬ 
ted by the plaintiff who claimed that 
the property had been transferred to her 
by a decree dated 8th July 1924 which 
had been passed on the basis of an award 
in lieu of her dower 'debt. The decree- 
holders maintained that the transfer of 
the property by Shaukat Ali to Mt. 
Mustafa-un-nissa was a colourable tran¬ 
saction. The execution Court gave effect 
to their contention and dismissed the 
.plaintiff's objection. Hence the present 
suit for the establishment of the plain¬ 
tiff’s title to the property in dispute. 

The plaintiff’s case was that her dower 
was fixed at Es. 51,000 at the time of 
her marriage, about 27 years before the 
suit. Soon after Qudrat Ali’s death she 
demanded her prompt dower from her 
husband and the matter was referred to 
an arbitrator who delivered an award on 
28th May 1924 deciding that Es. 17,000 

of the dower was prompt dower and that 
the plaintiff should be owner of the pro¬ 
perty in suit in lieu of her claim for 
dower. Mutation was effected in the 
plaintiff s name and she claims to have 
been in proprietary possession. The de¬ 
fence was that tlie amount of dower was 
much less than Es. 51,000 and that the 
award and decree upon which the plaintiff 
liases her title are collusive and fraudulent 
and were obtained with a view to defeat 
the defendants’ claim for the dower debt 
of the deceased wife, Qutub-un-nissa. 
There was an issue whether the plaintiff 
was the legally wedded wife of Shaukat 
Ali, but this contention was not seri¬ 
ously pressed in the trial Court and has 
been abandoned in appeal. We must 
take it, therefore, that the plaintiff is the 
lawful wife of Shaukat Ali. 

. /^ ie trial Court found that the plain¬ 
tiff s dower was Es. 51,000 and held that 
there was a real transfer of the property 
in suit in accordance with the decree 
passed on the basis of the award. The 
Court took the view that Shaukat Ali 
was merely preferring one creditor to an¬ 
other and that the transfer was not 
vitiated by collusion or fraud. The trial 

Court accordingly decreed the plaintiff’s 
suit. 

The first question for our determination 
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is whethar the plaintiff’s dower was fixed 
at Es. 51,000 as alleged. (The judgment 
then discussed evidence and deciding this 
point in plaintiff’s favour proceeded.) 
The next question is whether the award 
and decree passed upon its basis are 
vitiated by fraud and collusion with a 
view to defeating the claims of the heirs 
of Qutub-un-nissa. On this point we are 
unable to agree with the view of the trial 
Court. The provisions of S. 53, T.P. Act, 
do not in terms apply to this case since 
the plaintiff bases her title on a transfer 
by a decree of a Court and under S. 2 (d) 
T. P. Act, such a transfer is not affected 
by the provisions of S. 53. It has been 
frequently held, however, that the prin- : 
ciples embodied in S. 53, T. P. Act, are in 
accordance with the general principles of 
justice, equity and good conscience and as 
such should be taken as a guide by the 
Courts even in cases where the provi¬ 
sions of S. 53 do not apply. These prin¬ 
ciples have, for instance, been held to, 
be of general application and have been 
applied in the Punjab where the Trans- 
ter of Property Act itself is not in force, 
Champov. Shankar Das (l) and Ibra 
him v. Juvan Das, A. I. It 1924 Lah. 
707. The same View was also taken by 
the Bombay High Court in Bhagwant 
Appaji v. liedari Kashinath (2). If we 
come to the conclusion, therefore, that the 
decree upon which the plaintiff bases her 
title is fraudulent and intended to defeat 
creditors the plaintiff cannot succeed. 

There are several indications of fraud 
and collusion in this case. In the first 
place it is not shown that there was any 
dispute between the husband and wife 
which led to the appointment of an arbi¬ 
trator for deciding the dispute. The 
husband and wife had lived together, ap¬ 
parently in perfect amity, for about 27 
years and there is nothing to show why 
the wife should suddenly demand her 
prompt dower. Moroover, it is admitted 
the there was no dispute either regarding 
the amount of dower, or regarding the 
property which should be awarded to the 
plaintiff in lieu of dower, in the proceed¬ 
ings before the arbitrator. The husband 
admitted all along that the dower was 
Es. 51,000 and made no objection to the 
transfer of the property which he had in¬ 
herited in lieu of his wife’s claim. 

(1) [1912] 74 P. R. 1912=165 P. lTr. 1912^ 
14 I. C. 232=148 P. W. R. 1912. 

(2) [1901] 25 Bom. 202=2 Bom. L.R. 936, 
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The arbitrator himself was summoned 
as a witness by the plaintiff and was 
present in Court but was not produced 
for examination. This suggests that the 
plaintiff was afraid of producing him lest 
the true nature of the collusive proceed* 
ings should come to light. The plaintiff 
has not even produced a copy of the agree¬ 
ment to submit the alleged dispute to 
arbitration. Moreover the plaintiff her¬ 
self did not venture into the witness-box. 
We draw an adverse inference from her 
reluctance to face cross-examination. 

Another significant point is that the 
transferor and transferee stood in the 
relation of husband and wife and this 
fact of itself tends to throw some suspi¬ 
cion upon the proceedings. Another im¬ 
portant point is that the husband re¬ 
tained to himself the benefit of the pro¬ 
perty transferred. It is expressly laid 
down in the decree that the husband 
should have the right of residence in the 
dwelling-house and there is a very im¬ 
portant provision that the wife should 
have no power to transfer the property 
during the lifetime of her husband with¬ 
out his consent. The trial Court re¬ 
marks that it was a matter between hus- 
bind and wife, so the husband was justi¬ 
fied in imposing restrictions, but in our 
view these provisions show that the hus¬ 
band was careful to protect his own inte¬ 
rests in the property and that he never 
intended to surrender the beneficial own¬ 
ership. We note the fact that the hus¬ 
band had mutation effected in his wife’s 
name although the wife did not apply for 
execution of the decree This shows 
that everything was done with the hus¬ 
band’s consent. 

Moreover, it is shown that the hus¬ 
band actually rem lined in possession of 
the zamindari property by realizing rent. 
The husbmd’s pjsition is clearly shown 
by the lease dated 10th July 1924 by 
which the husband and wife jointly lea¬ 
sed the property for a poriod of 20 years 
to one Niaz Ali upon receipt of Rs. 1,000 
as premium together with a covenant for 
annual rent. The lessoo was evidently 
not willing to accept a lease from the 
wife alone although she was the 
nominal owner. The lease recites that 
the wife is the owner in posses¬ 
sion but, as the husband realizes 
rents and is also the lambardar, and 
as under the award the husband has 
a right to remain in possession during his 


lifetime along with the wife, therefore, 
the lessee desires that both husband and 
wife should join in executing the lease. 
Tne responlent contends that under the 
decree the husband was only entitled to 
possession of the house but the fact re¬ 
mains that in the lease he is spoken of as 
entitled to remain in possession of the 
zamindari property also, and we have no 
doubt that this was in accordance with 
the reality. To all intents and purposes,, 
therefore, the husband remained in pos¬ 
session and enjoyment of the -property 
which he purported to have transferred 
to his wife. It is worth noting that 
after the defendants obtained their decree 
in the dower suit the lessee considered 


his position to he precarious and gave up 
his lease upon recovering the premium of 
a thousand rupees which he had paid. 
This money was paid by the husband and 
the lessee certified in his petition of 
compromise dated the 18th November 
1924 that nothing was due from Shaukat 
Ali. This clearly shows that the lessee 
at least regarded Shaukat Ali as the real 
lessor. Another indication of fraud and 
collusion is that under the decree the 
whole of the property inherited by the 
husband was transferred to the wife, the 
husband retaining nothing for himself. It 
is most unlikely that the husband would 
havo meekly consented to such an ar¬ 
rangement in the absence of collusion. 

There is a passage in Dr. Gour’s com¬ 
mentary on the L iw of Transfer, Edn. 5, 
Vol l,p. 631, which is very applicable to 
the facts of the present case The learned 
Commentator remarks : 


“ Indeed it is too well known that bonami or 
audulont transfers are only too often mado by 
uhammadan debtors in favour of their spouses 
tonsibly in consideration of mehar bat really 
it h the object of withholding the property 
Dm thoir creditors. In such cases it would 
p;rtinentto inquire as to what were the 
rcumstancos of the husband when the mehar 
as fixed; what was its nature, and if prompt, 
by it had romainod unpaid and what circum- 
ances had precipitated tho transfer and hoy. 
was effectually carried out. Nor should it 
i forgotten that a debtor having many debts 
pay can rightly place his property beyond 
io roach of his creditors by alienating to his 
ife and it cannot therefore bo free from the 
int of suspicion, which is all the more en 
meed if after tho transfer ho is shown to 

■ i i. _ U a ftA- 
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participated in its benefit.” 

In the present case, as we have shown? 

there are many circumstances throwing 
suspicion upon the bona fides of the awar 
and deoree in the plaintiff s favour. n 
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our opinion there was no dispute between 
husband and wife regarding the dower, 
and the appointment of an arbitrator was 
a mere trick for the purpose of obtaining 
a colourable award and a decree upon its 
basis. The object of these fictitious pro* 
ceedings was to save the property from 
the impending claim from the heirs of 
Mt. Qutub-un-nissa, and the husband and 
wife colluded so as to pass a nominal title 
to the wife, while the husband remained 
in possession and enjoyment of the pro¬ 
perty. On these findings the nominal 
transfer will not save the property from 
attachment and sale in execution of the 
defendants’ decree. 

There is one small point remaining for 
determination. The plaintiff claimed a 
decree that 14 out of 20 sihams of a house 
was not liable to attachment and sale. 
The defendants admitted that Shaukat 
Ali had a 1/3 share in this house and a 
l/3share had been attached in execution 
of their decree. They denied that the 
plaintiff was entitled to any larger share, 
such as 14 out of 24, which she claimed. 
The plaintiff did not produce any evidence 
to prove that she was entitled to any¬ 
thing more than the 1/3 share which had 
been admitted. Moreover she had no 
cause of action in respect of more than the 
1/3 share which had been attached. S 0 
upon any view of the case she was not 
entitled to any declaration in respect of 
more than 1/3 share in the house and we 
hold that the Court below was wrong in 
decreeing the whole claim in respect of 
the house. In accordance with our find¬ 
ings above we allow the appeal and dis¬ 
miss the plaintiff’s suit with costs 
throughout. 

M.n./d.d. Appeal allowed. 
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Mukerji, J. 

Bhartu Defendant—Appellant. 

v. 

^ nd a «<^r-Plaintiffs 
and Defendants—Kespondents. 

od S on C0 7 n M T PPeal N °- 549 0t 1927 - Decid- 
Addl n ? a T, ry 1929 > from d ^ree of 

“1 rXj" 8 '’' Me,,rUt ’ D/ - 15th 

authoris'd " d JllT l ~ A ^ di_Tenant not 

thorized lo *buifd ^ ^ 

cannot buy. without other s consent 

doL h 0 no n t ab iea 9 y e O !o h o 8 n fl 6 n r t t0 3e " a hoU3e 

o operate as soon as the pur- 
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chaser is a cosharer in the village, because a 
cosharer who cannot build on joint land with¬ 
out the permission and consent of the other 
cosharers cannot, by merely procuring a sale 1 - 
deed from one of the tenants of a house im- 

££ V 6 n bl ? P° 3ition: 4 A - L -J- 196, FoU.\ 3 A.L..J „ 
669, Dist. [p 242 C 1 ] 

Uma Shankar Bajpai and N. Upadhiya 

for Appellant. 

N. C. Vaish for Respondents. 

Judgment- The plaintiff Deedar 
Singh who is one of the cosharers of the 
village instituted the suit out of which 
this appeal has arisen for the ejectment 
of the defendants granting them a chance- 
to remove the materials of a house It- 
appears that defendant 3 and the plaintiff 
are two of the cosharers of the village 
and defendant 1 was a tenant occupying 
the house in question in the village site 
Defendant 1, Kaley, rented the house to 
defendant 2 and, subsequently, on 2nd 
October 1925, sold it to defendant 3. On 
these facts the suit was instituted. De¬ 
fendant 3 contested the suit on the ground 
that although a tenant had no right to 
sell the house without the consent of the 
cosharers of the village, yet the house 
having been transferred to one of the co¬ 
sharers in the village, the plaintiff had 
no cause of complaint and had no remedy 
The suit was dismissed by the Court of 
first instance but it has been decreed bv 
the lower appellate Court. The learned 
Additional District -Judge found that not 
only the materials, but the site of the 
house had been sold and lie laid stress on 

the fact that the tenant had no right to 
sell the house. 

On an examination of the original sale- 
deed which was in possession of the ap¬ 
pellant s counsel and a copy of which was 
in possession of the respondents’ counsel, 
it became clear that Kaley never purpor¬ 
ted to sell the site. What he did pur¬ 
port to sell was his right to residence and 
the materials of the house. He expressly 
exempted the site of the house from sale 
The Judge’s finding, therefore, that the 
site had been sold is wrong. The ques¬ 
tion, however, remains whether defendant 
3 can retain possession of the house and 
keep the materials there in the shape of 
a house for the simple reason that he is a 
cosharer. In other words, does the ad 
mitted inability of the tenant to sell tin 
house as such cease to operate as soon a; 
the purchaser is a cosharer in the village 
No authorities have been cited on eithe] 
side, except the one to be mentioned pre 
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sently on behalf of the appellant. On 
principle, as enunciated by this Court, 
the fact that defendant 3 is a cosharer 
does not improve his position, in law. It 
has been held in this Court that one of 
several cosharers in a joint village could 
not build on joint land without the 
permission and consent of the other co¬ 
sharers. That view of the law must be 
taken as established, so far as this Court 
is concernd. If that is so, it ought to 
follow that a cosharer, by merely procur¬ 
ing a sale-deed from one of the tenants of 
a house, cannot improve his position. This 
view was taken by one of the learned 
Judges of this Court so long ago as in the 
year 1907, see : Baghunandan Das v. 
Bam Krishan Das , S . A. No. 1013 of 
1905 reported in Beporters Diary , 4 
A. L. J. 196. The learned counsel 
for the appellant relied on the case 
of Shib Narayan Lal v. Muhammad 
Abdul Bafi Khan (l) decided by two 
learned Judges of this Court. It was 
a case in which one of the cosharers 
of the village took a lease from a tenant 
and the tenant died. The other cosharers 
of the village wanted to oust the cosharer 
from the land and it was held that they 
could not. The land in question was or¬ 
dinary cultivatory land and the cultiva¬ 
tion of that land by one of the cosharers 
of the village was a perfectly legitimate 
use of the land. The occupancy by one 
of the cosharers of the cultivable land did 
not imply and did not involve an ouster 
of the other cosharers. That was the 
basis of the decision. As I have already 
mentioned, in the case of constructing a 
house, it is the view of this Court that 
a cosharer is not permitted to do it, be¬ 
cause the act amounts to an ouster of 
other cosharers. The two cases are 
therefore clearly distinguishable. 

The result is that the appeal fails and 
Is hereby dismissed with costs. 

M.N./R.K. Appeal dismissed. 

(1) [1906] 3 A. L. J. 669=1906 A. W. N. 289. 
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Mukerji, J. 

Chheda Lal and others —Defendants— 
Appellants. 

v. 

Ghulam Abbas and another —Plaintiffs 
—Respondents. 

Second Appeal No. 281 of 1927, Decid¬ 
ed on 17th January 1929- 


Mortgage—Redemption—Admission by de¬ 
fendant that he is mortgagee in possession is 
acknowledgment that he is liable to be re¬ 
deemed. 

An admission by a mortgagee in his written 
statement that he is a mortgagee in possession 
of the land in dispute is a sufficient acknow¬ 
ledgment that the maker of the statement 
thinks and believes that he is liable to be re¬ 
deemed at the date of the making of the state¬ 
ment : A. I . R. 1925 All. 353, Appr . [P 243 C 2] 

Baleshwari Prasad —for Appellants. 

M. A. Aziz —for Respondents. 

Judgment. —The only question urged 
before me is that the lower Courts were 
wrong in holding that the defendant ac¬ 
knowledged the subsistence of the mort¬ 
gage and their liability to be redeemed 
within the meaning of S. 19, Lim. Act. 
It appears that the mortgage sought to be 
redeemed was made on 30th January 1864. 
A suit for redemption was brought by 
certain persons against the present appel¬ 
lants in 1904. The written statement 
filed by the defendant-appellants has been 
put in the record of this case and it was 
on foot of that written statement that the 
learned Judges in the Court below held that 
there was a good acknowledgment on the 
part of the defendants. To satisfy myself 
in the matter, I sent for the record of the 
previous litigation and now the plaint 
and the written statement are both before 
me. The plaintiffs of the suit of 1904 
stated in para. 2 of the plaint as follows : 

“ The land aforesaid (described in para. 1 of 
the plaint) is in possessory mortgage with the 
defendants Nos. 1 to 3 under a deed executed by 
.in favour of ....... : and dated 


This statement was admitted by the 
present appellants by para. 2 of the writ¬ 
ten statement. I have gone through the 
entire written statement and I have found 
nothing therein, from which I could infer 
that it was ever the intention of the de¬ 
fendants to deny the mortgage. That be¬ 
ing the case, there can possibly be no rea¬ 
son to suggest that the admission of cor¬ 
rectness contained in the written state¬ 
ment of the statement made in the plaint 
in para. 2 was not a clear admission of 
what was stated in the plaint, viz., the 
defendants were in possesssion as mort¬ 
gagees. 

It was contended on behalf of the ap¬ 
pellants that an acknowledgment to be 
good must be a conscious acknowledgment; 

of the fact that the defendants were lia¬ 
ble to be redeemed. A case decided ry 
myself, viz., Sham Devi v. Bhagwat Da- 
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yal (l) has been cited before me. I ac¬ 
cept as good law what I stated in that 
•case viz : 

| “ An acknowledgment to be good should be 
a conscious acknowledgment of liability. It 
should signify to the mind of the person mak¬ 
ing the statement that the maker of the state¬ 
ment thinks and believes that he is liable to 
be redeemed at the date of the making of the 
statement.” 

I agree with the Courts below that 
such an acknowledgment exists in this 
•case.. The result is that the appeal fails 
; ^nd it is hereby dismissed with costs. 

M.N./d.d. _ Appeal dismissed. 

(1) A. I. R. 1925 All. 352. 
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Ashworth and King, JJ. 

d l ad an Ijal and others —Plaintiffs — 
-Appellants. 

v. 

Gajendrapal Singh— Defendant—Res¬ 
pondent. 

Second Appeal No. 195 of 1926, Deci¬ 
ded on 8th January 1929, from decree of 
Dist. Judge, Bulandshahr, D/- 16th De¬ 
cember 1925. 

❖ ❖ (a) Civil P. C., 0.41, R. 33—“ Par 

'ties ” include person notj party "to appeal— 
-Decree cannot be passed against person not 
party to appeal. 

The word “ parties ” in 0, 41, R, 33, is in¬ 
tended to connote persons other than those 
who have been arrayed as appellants or res¬ 
pondents in the appeal. A decree can, there¬ 
fore, be passed in favour but not against a 
person who is no party to the appeal: AIR 
1028 AIL 74 6, Doubted. rp 244 G 1 91 

J*(b) Hindu Law—Alienation—Manager 

Transferee from coparcenary body can 
•challenge validity of prior alienation by 
manager- Voluntary transferee of equity of 
redemption cannot challenge the mortgage 
as his deed would define his interest-Pur¬ 
chaser in execution, however, can challenge 
•the mortgage. 

A transferee of any property or interest in 
■property from a coparcenary body acquires 
along with that property or interest the right 
■of the coparcenary body to call in question a 
previous alienation made by the manager of 
oho family, otherwise than for legal necessity 
for the purpose of protecting or defining the 
property or interest acquired. The power of 

^°‘ da f nc l ° ln t! je hands of the transferee 
cannot be greater than that which would 

b T ® Ioercisetl ^ the coparcenary 
body at the moment immediately pro- 

?? b" 1 ? , k transfer ' Tha Power can¬ 

not be used by a mortgagee to resist a suit for 

redemption by a subsequent alienee of the 

equity of redemption, since this would be 

using it for a purpose beyond protection of the 

mortgagee s interest. Nor can it be used by 

the transferee of a mere equity of redemption 

under a voluntary deed of transfer; for in this 
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case the deed would have sufficiently donned 
the interest acquired. A purchaser, however 
at a Court sale in execution of a decree for sale 
of property subject to a mortgage can use the 
power to impugn the mortgage unless the 
validity of the mortgage has been decided by 
the Gourfc as against the mortgagor i e the 
coparcenary body : 33 AIL 783 (F.B.) Cons 
and Rel on ; A. 7. It. 1924 All. . 11 , Expand 

f L R - 10 ; 25 n Al1 ' 330 ’- A ■ I- R- 1920 All. 

4n'™ R - 1020 P ■ C ■ W[, < <W; 42 

All. 50, Dist. [p 248 c 2 -j 

(c) Compromise-One filed in suit affects 

only decree. 

A compromise filed in a suit is intended, in 
the absence of anything expressed to the con- 

trary, to be for the purpose only of affecting 
the decree in the suit and not for any ulterior 

P r* 1 p ^ - c CP 243 C 2] 

•.rtt&SS-t. c ’ s "-“w ■»• 

A compromise decree cannot be taken to 
decide every point that ought to have been 

£ G d d on\? S a decree 011 the merits must; All 

A. 2CL4 of 1925, Rel. on. [p 240 Q 2 ] 

Ahmad and Shiva Prasad Sink a 

tor Appellants. 

U. S. Bajpai, P. L. Banerji and S. N. 
Seth Respondent. 

Judgment.—This appeal is by the 
plaintiffs. It arises out of a suit for sale 
of property mortgaged under a mort«a"e 
deed dated 3rd May 1912 executed by 
one Ganesln Lal, defendant 1. in favour 
of Paras Ram, father, of the plaintiff- 
appellants for Rs. 900 There are three 
sets of defendants, namely Ganeslii Lal 
defendant 1, first party, his sons, defen¬ 
dants 2 to. 5, second party, and defen¬ 
dants 6 to 13, subsequent transferees of 
the mortgaged property, third party 
The respondent Gajendrapal Singh is one 
of the subsequent transferees. He was 
the only defendant to contest the suit He 
did so on the ground that the mortgage 
by Ganeshi Lal in favour of the plain¬ 
tiffs was invalid for want of considera¬ 
tion and also of legal necessity. The 
trial Court rejected this defence and dec¬ 
reed the suit in favour of the plaintiff- 
appellants. Gajendrapal Singh respon¬ 
dent appealed. The District -Judge of 
Bulandshahr came to a finding that the 
actual consideration paid for the mort¬ 
gage was Rs. 550 but that even for this 
sum there was no legal necessity. Ac¬ 
cordingly he allowed the appeal and set 
aside the decree of the trial Oourt. He 
set aside that decree not only as against 
Gajendrapal Singh the appellant but as 
against all the defendants, that is to say 
as against the rest of the defendants who 
had not contested the suit. 
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The plaintiffs, i. e., the first mortga¬ 
gees, have filed this second appeal to the 
High Court, asking for the restoration of 
of the trial Court’s decree as against all 
the defendants. But they have implead¬ 
ed only Gajendrapal Singh out of the 
defendants. This respondent has raised 
as a preliminary objection to the appeal 
the contention that this is not permissi¬ 
ble. The decree of the lower appellate 
Court is a decree against all the trans¬ 
ferees. Indeed a decree in favour of the 
plaintiffs must inevitably be a decree 
against all or none of the co-transferees. 

In reply to this objection counsel for 
the appellants invokes 0. 41, R. 33, 
which enacts that an appellate Court 
shall have power to pass any decree 
which ought to have been passed, and 
that this power may be exercised 

“ in favour of all or any of the respondents or 
parties, although such respondents or parties 
may not have filed any appeal or objection.” 

Now it is obvious that this provision 
will not assist the appellants unless it is 
construed to mean that the appellate 
Court can pass a decree against a person 
who has not been made a respondent. On 
behalf of the respondent it is contended 
that the word “ parties ” in the rule 
must be construed to mean parties to 
the appeal ” and that no decree can be 
passed either for or against a person who 
although a party to the suit is not a 
party to the appeal. There is no doubt 
the authority of Rukia v. Mena Lal (i) 
recently decided by a two Judge Bench of 
this Court for holding that the word 
** parties ” in O. 41, R. 33 

“ was not intended to cannote persons other 
than those who had been arrayed as appel¬ 
lants or respondents in the appeal.” 

If it were necessary to hold thus, 
for the disposal of the present 
objection, we should have much hesita¬ 
tion in following this decision, or hold¬ 
ing that it was rightly decided. The 
rule, in our opinion, clearly allows a de¬ 
cree in favour of a plaintiff who has not 
appealed. Otherwise we should have 
found in the rule in the place of the 
words “ all or any of the respondents or 
parties ” the words “ all or any of the 
appellants or respondents. ” 0. 41, R. 4 

permits a decree in favour of a plaintiff 
who has not appealed against a respon¬ 
dent, where another plaintiff has appealed 
on a ground common to both plaintiffs, 
and there can be no reason for not aliow- 

(1) A. 1. R. 1928 All. 746. 


1929 

ing a decree in favour a plaintiff who has 
not appealed when the decree is one not 
asked for but one that ought to have 
been passed. But the question that arises is 
whether a decree can be passed against aj 
person who is no party to the appeal.| 
R. 33 states that the appellate Court shall 
have power to pass any decree which 
ought to have been passed, and this is ; 
wide enough to allow a decree against a 
party to the suit who is not a party to, 
the appeal. But the rule by using the 
expression “ in favour of all or any of the 
respondents or parties ” seems to imply 
that the rule shall not be used to the 
prejudice of a person who is not a party 
to the appeal. This is consonant with 
equity. A person who has been heard in 
the appeal cannot object to a decree in 
favour of a person, merely because that 
person is not a party to the appeal, 
whereas it would appear inequitable to 
pass a decree against a party who lias no 
chance of being heard in the appeal. It 
has been argued for the appellants that 
the lower appellate Court’s decree was- 
only in favour of Gajendrapal Singh, and 
consequently the present appellants 
could only appeal against him. This is 
to repeat a fallacy pointed out in a recent 
decision of a two-Judge Bench of this 
Court of which one of us sat, namely 
Nannu Prasad v. Nazim Husain (2). It 
was there pointed out that there can be- 
only one decree in a suit existing at any 
one time, and that a trial Court’s decree 
after an appeal was replaced by the de¬ 
cree of the appellate Court whether the 
appellate Court’s judgment resulted in a 
totally different decree or only in a decree 
having the effect of modifying the trial 
Court’s decree. In the present case the 
effect of the lower appellate Court’s judg¬ 
ment was to bring into existence a decree 
in favour of all the transferees and not 
only in favour of Gajendrapal Singh. It 
was, therefore, necessary for the appel¬ 
lants to make all the transferees respon¬ 
dents in order to get set aside the decree 
of the lower appellate Court. Not having 
done so, they cannot be allowed to ask us 
to pass a decree against not only Gajen¬ 
drapal Singh but also against the other 
transferees. 

This objection then appears to us to be- 
fatal to this appeal as brought. But 
counsel for the appellants has asked us to 
allow him to add the names of the other 
(2) A. 0*71928 All. 274=50 All. 517. 1 
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transferee-defendants as respondents if 
we hold that it is necessary to do so. The 
question of the propriety of our doing so 
will not arise, if we hold that the appeal 
should be dismissed on its merits, and 
consequently we proceed to consider the 
grounds taken in the memorandum of the 
appeal. Four grounds are set out. The 
fourth maintaining that the sons of 
Ganeshi Lai were under a pious obliga¬ 
tion to pay the debt in dispute lias not 
been pressed and clearly had no chance of 
success on the findings of fact of the 
lower appellate Court. The first plea, 
namely that the District Judge was not 
entitled to reverse the trial Court’s decree 
as against those defendants who did not 
appeal to him is clearly unsustainable in 
view of the'provision of 0. 41, R. 4, Civil 
P. C., which authorizes an appellate 
Court, in a case like this, to reverse, in 
favour of all the defendants to a suit, a 
decree of the trial Court against them. 
The two remaining pleas respectively are: 

(1) that it was not open to the trans¬ 
ferees to impugn the mortgage in suit 
on the ground of its being executed by 
a manager of the family otherwise than 
for legal necessity, the contention 
being that the right of avoidance is 
restricted to the coparceners and cannot 
be passed on to their transferees, and 

(2) that in view of the fact that in a 
previous suit when the respondent Gaj- 
endrapal Singh and his co-transferees 
were suing on a second mortgage they 
had entered into a compromise with the 
appellants, as first mortgagees, that the 
property should be sold in pursuance of 
the second mortgage but subject to the 
first mortgage, it was not open to Gaj- 
endrapal Singh etc. to impugn the vali¬ 
dity of the first mortgage. Although 
these pleas are taken in the memoran¬ 
dum of appeal in the inverse order, we 
find it convenient to discuss them in 
this order, since for the decision of the 
latter plea, we shall require to invoke 
certain legal conclusions arrived at in 
our discussion of the former. 

The argument is that the right of 
coparceners (in this case the sons) to 
avoid a transfer made by the managing 
member of the family (in this case, the 
father) on the ground that it was made 
without legal necessity is a right res¬ 
tricted to the coparceners which cannot 
be assigned by them to other persons 
and which does not pas9 along with the 
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interest of the coparceners when that 
interest passes to strangers either by 
voluntary sale or by a sale by the Court 
in execution of a decree. There was a 
certain amount of argument as to whe¬ 
ther a transfer by a manager otherwise 
than for legal necessity was void or 
merely voidable, but it was agreed that 
it was now to be taken as settled law 
that it is only voidable. There is such 
a weight of authority in favour of this 
that it does not appear to us to be neces¬ 
sary to cite any decision. The question, 
however, is whether such a transfer is 
liable to be avoided merely by the sons 
or coparceners or whether it may be 
avoided by transferees of the interest in 
the property of the coparceners. A Full 
Bench of this Court 'Muhammad Muzam- 
li-ullah-Khan v. Mitku Mai (3), in 
1911 decided with no uncertain voice in 
favour of the transfer being voidable by 
transferees of the coparceners’ interest. 
The head-note in the Indian Law Re¬ 
ports is not accurate and that in the Al¬ 
lahabad Law Journal Report is insuffi¬ 
cient. 

[n that case the head of a joint 
Hindu family had mortgaged property 
belonging to the joint family, but neither 
for legal necessity nor to pay an ante¬ 
cedent debt. Subsequently the mort¬ 
gagor sold the property to a third person 
who remained in possession for more than 
12 years. Richards, C. J., held that the 
transferee of the property by the sub¬ 
sequent transfer having acquired title 
against the coparcenary body by 12 years 
adverse possession must be deemed a 
transferee of the coparcenary body and 
held that such transferee could avoid the 
mortgage. Banerji, J. held that the fact 
of the coparceners having allowed the 
transferee under the subsequent transfer 
to remain in possession raised a pre¬ 
sumption that the sale to him was for 
family necessity and with the assent of 
the other members. Chamier, J., held 
that although their Lordships of the 
Privy Council in the case of Balgovind 
v. Narain Lai (4), had by their langu¬ 
age suggested that the mortgage was 
voidable and not absolutely void, yet 
until there was a definite pronouncement 
on the point by the Privy Council he 

(3) [1911] 33 All. 783 = 11 I. 0. 220^=~8 

-V L- -1. 901 (F.B.). 

(4) [1893] 15 All. 339=20 I. A. 116=0 Sar. 

313 (P.C.j. 
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was bound by a Full Bench decision of 
this Court Chandradeo Singh v. Mata 
Prasad (5), to hold that the transfer was 
absolutely void and not merely voidable. 
Consequntly he held that the question 
did not arise whether, if it was voidable, 
it was voidable only by the coparceners 
themselves and not by their transferees. 
He added, however, as an obiter dictum 
that assuming that a transferee of the 
coparcenary body could question an as¬ 
signment by the manager, a transferee in 
possession could only do so 

if a trial of its validity was necessary for 
his protection against the claim of another 
person.” 

The context clearly showed that by 
the words ‘ for his protection ” he 
meant 

for the protection of his particular pos¬ 
sessory interest.” 

The condition laid down in this 
obiter dictum appears to us sound but 
not to go far enough. We think 
that the transferees can use the 
power of avoidance not merely for 
the protection of the particular right 
or interest transferred to him but also for 
the definition of that interest, when there 
can exist a doubt as to the quantum or 
nature of the interest acquired by him. 

It is clear then that the majority of the 
lull Bench in that case held that transfer 
by a manager otherwise than for legal 
necessity could be avoided by the trans¬ 
ferees of the coparceners, and it was held 
by one judge, namely Richards, C. J., 
that it was voidable even by persons who 
had acquired the title of the coparceners 
merely by adverse possession. The case 
of Jageshar Pande v. Deodat Pande (6), 
has been cited but does not appear to us 
relevant. In that case it was held that 
where a certain person had, as manager 
of the family consisting of himself and 
his son, made a deed of gift in favdur of 
his widow the reversioners could not call 
in question the deed of gift, as the only 
persons who could do so would be the co¬ 
parceners, and the reversioners had not 
acquired the coparcenary interest. The 
decision has probably been cited, because 

it contains the passage : 

“ there is ample authority for the view that an 
alienation by the manager of a joint Hindu 
family is not absolutely void. It is voidable 
at the instance of the persons whose interests 

(5) [1909] 31 All. 176 = 11. C. 479 = 6 

A. L. J. 263. 

(6) A.I.R. 1924 All. 51=45 All. 654. 
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are affected by it, namely the coparceners iru 
the property. ” 

But the context left it open whether by 
the expression the coparceners in the* 
property ” the Judges included or excluded 
the transferees of the coparceners. It- 
was immaterial to decide this question? 
for the purposes of that case. The next 
case cited is Sarju Parsad v. Mangal' 
Singh (7). It was there held that a next 
reversioner could challenge a mortgage* 
executed by a father as manager of a joint- 
Hindu family consisting of himself and. 
his son and could challenge a decree ob¬ 
tained through fraud or collusion against 
the mortgagor’s widow. The use of the* 
term in the judgment “ next reversioner ” 
seems to suggest that the widow was- 
alive. If so, this decision was in direct 
conflict with Jageshar Pande v. Deodat 
Pande (6), just noticed. This decision is- 
at any rate authority for holding that- 
the reversioners who come into property 
on the death of a widow are entitled to- 
challenge a transfer made by the manager 
of the family whose rights they inherit.. 
Reliance is placed on the Full Bench deci¬ 
sion of Muhammad Muzamil Ullah Khan 
v. Mithn Lai (3) referred to above, 

The last mentioned Bench decision was^ 
again followed more recently by a two- 
Judge Bench of this Court on which one*, 
of us sat, namely Raj Ballaw v. Dalip* 
Narain Singh , A.I.R. 1926, All. 718,. 
where it was held that a transferee of the- 
whole interest in joint family property,, 
by an execution sale under a money decree,, 
is entitled to contest the validity of a. 
transfer made by one of the members of 
the family on the ground of want of 
legal necessity. In Subba Goundan v. 
Krishnamachari (8), it was held that a 
sale by a father or managing member of 
a joint family for alleged necessity will 
be good till avoided, as it is open to the* 
other coparceners to affirm the transac¬ 
tion. This decision is only of importance 
in the present connexion, owing to the 
fact that it states that the coparceners 
may affirm the transaction which we take* 
to mean that an affirmation by the co¬ 
parceners raises an unrebuttable pre¬ 
sumption that the alienation was for 
necessity, and we agree with the proposi¬ 
tion in this sense. 

There remains the only decision by the? 
Privy Council bearing on the point whick 

7) * A.I.R. 1925 All. 339=47 All. 490. 

8) A.I.R. 1922 Mad. 112=45 Mad. 449. 
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w 0 can discover. This is the case of 
Nasir Uddin v. Ahmad Husain ( 9 ). In 
that case a Hindu father as head of a 
joint family contracted to sell certain pro¬ 
perty to the plaintiffs but subsequently 
sold it to one set of the defendants in 
breach of his earlier contract. A suit for 
specific performance was brought by the 
plaintiffs against the father and the sub¬ 
sequent purchasers. The subsequent pur¬ 
chasers pleaded that the contract in 
favour of the plaintiffs was an improvi¬ 
dent one, that is to say, was a contract to 
sell for an insufficient sum. It was accepted 
that the coparceners could have avoided 
the contract on this ground. A two 
Judge Bench of the Allahabad High 
Court had held that the subsequent pur¬ 
chasers as being only transferees of the 
coparceners could not call in question 
the validity of the contract. Their Lord- 
ships stated that they 

'are not satisfied that the Judges in the ap¬ 
pellate Court were right upon this ; but they 
did not feel it necessary to pronounce upon 
this point.” 

They decided the case on the ground 
that the contract was for sale at a suffi¬ 
cient price. We cannot but regard the 
remarks by their Lordships in this case 
as at least showing that at the time they 
were not disposed to accept the proposi¬ 
tion that a transferee of coparceners could 
not avoid a sale by the manager other¬ 
wise than for legal necessity. As the point 
was not determined, it is no authority 
for holding the contrary, but it does 
justify the argument that at any rate in 
that case their Lordships, though asked 
to accept the view that the transferees 
could not avoid, refused to do so. 

There remains a decision of a two Judge 
Bench of this Court which has been 
strongly relied upon by the appellants 
in support of their contention that the 
transferees of the coparceners cannot exer¬ 
cise the right of avoidance. It is Durga 
Prasad v. Bhajan (10) decided by Pra- 
mada Charan Banerji, J. and Wallach, J., 
An examination, however, of this deci¬ 
sion shows that it in no way helps the 
appellants and has no bearing on the pre¬ 
sent question. In that case the father of 
a joint Hindu family with two sons mort¬ 
gaged some of the joint family property. 
Subs equentl y a later managing member 

(9) A.I.R, 1926 P.C. 109. 

(10) [1920] 42 All. 50=5? I. C. 487=17 A. L. 

J. 947. 
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of the family, as it existed at a later date 
sold the mortgaged property, and the 
purchasers of it brought a suit for redemp¬ 
tion of the mortgage. The suit was 
resisted by the mortgagee on the ground 
that the later sale of the property was 
not for legal necessity, and it was held 
that this plea was not open to the mort¬ 
gagee. Now it is obvious that what the 
mortgagee acquired at the time of the 
mortgage was only the rights of a mort¬ 
gagee and that he could not thereby ac¬ 
quire the interest of the coparceners to 
avoid a subsequent sale. The mortgagee 
was therefore 'never the successor-in- 
interest of the coparceners in respect of 
the right to avoid. The decision would 
appear to be correct and consistent with 
the view expressed by Chamier, J., in 
the obiter dictum in the case of Muham' 
mad Muzam-il-Ullah Khan (3), discussed 
above- For the mortgagee was attempt¬ 
ing to use avoidance .of the later trans¬ 
fer for the purpose of resisting redemp¬ 
tion of his mortgage and not merely for 
the protection or definition of his mort¬ 
gage. At any rate this decision is no 
authority for anything more than that it 
is not everybody whose interest it might 
be to get a transfer effected by a manager 
declared invalid who can challenge that 
transfer but only persons who have ac¬ 
quired property from the coparceners 
carrying with it a right of avoidance. 

It is, therefore, clear that there, is a 
consensus of authority that a transferee 
of the interest of the coparceners may 
call in question a transfer made by the 
mauager even after the coparceners them¬ 
selves have ceased to have any interest in 
the property. Apart from this, .there is 
a consideration which appears to us de¬ 
cisive for holding that this is so. If the 
transferees of the coparceners could not 
exercise the powers of the coparceners to 
avoid a transfer then this fact would 
operate adversely to the coparceners in 
disposing of their interest in the property. 
This being so, the improper sale by a 
manager otherwise than for legal neces¬ 
sity would operate to the disadvantage 
of the coparceners unless they, previous 
to the alienation of their interest, took 
steps to avoid the transfer by the mana¬ 
ger. It does not appear equitable that the 
unlawful action of the manager should 
put the coparceners to this trouble andl 
expense. We take it as settled law that 
the coparceners can avoid an improper 
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transfer by the manager otherwise than by 
bringing a suit. They can merely refuse 
'to be bound by it. The only ground that 
appears to us to exist for refusing to the 
transferees of the coparceners the right to 
avoid is that in cases where the copar¬ 
ceners sell property previously mortgaged 
by the manager or subject to that mort¬ 
gage it would seem inequitable that the 
transferees having paid a smaller price 
for the property by reason of the existence 
of the mortgage should be able to deny 
f}he validity of the mortgage. This re¬ 
sult, however, is avoided by holding, as 
suggested above, that a transferee from a 
coparcenary body can only invoke a 
power to avoid a previous alienation by a 
manager when it is necessary for the pro¬ 
tection or definition of the property or 
right acquired by his transfer. In the 
case of a voluntary transfer by deed the 
coparceners define the property or right 
transferred ; there is no occasion for fur¬ 
ther definition ; and the transferee is 
bound by the definition of the copar¬ 
ceners. 

We would summarize our view of the 
;law as based on the above decisions on 
this subject as follows : A transferee of 

| 

any property or interest in property from 
a coparcenary body acquires along with 
that property or interest the right of the 
coparcenary body to call in question a 
previous alienation made by the manager 
of the family, otherwise than for legal 
necessity, for the purpose of protecting or 
defining the property or interest ac¬ 
quired. Certain results follow from this 
definition. Such transferee cannot call 
in question a subsequent alienation since 
'at the time of the acquisition to which 
the right attaches, there was exhypothesi 
no alienation to avoid. The power can¬ 
not be used by a mortgagee to resist a 
;suit for redemption by a subsequent alie¬ 
nee of the equity of redemption, since 
jthis would be using it for a purpose be¬ 
yond protection of the mortgagee’s in¬ 
terest. Nor can it be used by the trans¬ 
feree of a mere equity of redemption 
under a voluntary deed of transfers ; for 
in this case the deed would have suffi¬ 
ciently defined the interest acquired A 
purchaser, however, at a Court sale in 
execution of a decree fot sale of property 
subject to a mortgagee can use the power 
to impugn the mortgage unless the vali¬ 
dity of the mortgage has been decided by 
the Court as against the mortgagor, i. e., 


. Gajendrapal Singh 1929 

the coparcenary body ; because the pur¬ 
chaser purchases at the risk of getting 
something worse and also on the chance 
of getting something better than stated as 
sold in the proclamation sale ; “caveat 
empter , gaudeat empter.” 

The power of avoidance in the hands of 
the transferee cannot be greater than that 
which would have been exercised by the 
coparcenary body at the moment immedi¬ 
ately preceding .the transfer. Hence if 
the coparcenary body at that moment 
were a father and sons and the manager, 
the father; the transferee would be bound 
by the sons’ obligation to pay a father’s 
antecedent debt. Hence again if the co¬ 
parceners had affirmed the previous alie¬ 
nation, the transferee would be bound by 
the unrebuttable presumption that the 
alienation was for legal necessity. 

Now in this suit the defendant-respon¬ 
dent Gajendrapal Singh and his co-trans¬ 
ferees (defendants) relied on two transfers 
in their favour. One was the second 
mortgage executed in their favour by the 
mortgagor coparceners ; and one was the 
Court sale of the property in pursuance 
of their second mortgage but subject to 
the appellants’ first mortgage. The deed 
of second mortgage is not before us hut 
we understand that it contained no men¬ 
tion of the first mortgage. If it had, the 
interest of Gajendrapal Singh etc. would 
have been sufficiently defined by that 
mortgage-deed, and they could not have 
impugned the validity of the first mort¬ 
gage. Assuming, however, as we must in 
the absence of evidence before us. that it 
did not, the question arises whether as 
second mortgagees they were entitled to 
impugn the validity of the first mort¬ 
gage. On . the conclusions reached 
above they would be. For by not 
expressing the second mortgage as being 
subject to the first, the mortgagor co¬ 
parceners must either be held to have 
called in question the first mortgage 
or at any rate to have made it necessary 
for the second mortgagees to call it in 
question in order to define their interest. 
Their interest as second mortgagees has 
now merged in their interest as pur¬ 
chasers by Court sale (in execution of 
their decree as second mortgagees) of the 
property subject to first mortgage. This 
being so, it is unnecessary for them to 
claim to avoid as second mortgagees (pos¬ 
sibly they might keep their mortgage 
alive for this purpose) as they can claim 
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to avoid as successors-in-interest to the 
mortgagor-coparceners of the rights to 
avoid. 

The second plea is that Gajendrapal 
Singh as subsequent mortgagee was not 
entitled to challenge the mortgagee’s 
interest by reason of a certain compro¬ 
mise arrived at in a previous suit. The 
previous suit was one brought by Gajen¬ 
drapal Singh and others on the basis of a 
mortgage. The plaintiffs were parties 
to that suit, but it is not stated in the 
judgment of the lower appellate Court in 
what precise capacity they were im¬ 
pleaded. In the course of the argument, 
counsel for the respondent stated that 
they were impleaded as the holders of a 
third and later mortgage to that held by 
Gajendrapal Singh etc. Any way they 
•set up a prior mortgage, i. e., the mort¬ 
gage in question in this present suit. 
Gajendrapal Singh etc., entered into a 
^compromise admitting that the mortgage 
3et up by the plaintiffs was prior in time 
to their mortgage and agreeing that the 
mortgaged property should be sold on 
foot of their mortgage, i. e., the second 
mortgage, subject to the first mortgage 
of the plaintiffs, i, e., subject to the pre¬ 
sent mortgage. It is urged that after 
entering into such a compromise it is not 
open to Gajendrapal Singh to dispute the 
validity of the present mortgage. The 
District Judge repelled this argument on 
the ground that the compromise did not 
amount to any direct admission as to the 
validity of the prior mortgage but only 
amounted to an agreement that the 
property should be sold subject to the 
prior mortgage whatever that mortgage 
was worth. Now it is urged as ground 2 
in the memorandum of appeal that 

‘on a correct interpretation of the compromise 
it is not open to the defendants to challenge 
he mortgage in suit." 

This clearly amounts to a plea of 
estoppel based on the compromise itself, 
and not on the decree and as such in our 
opinion it fails. We have already held 
that Gajendrapal Singh etc., could have 
called in question in that suit the vali¬ 
dity of the first mortgage because it was 
necessary to do so to define their interest. 
So far from doing so, they agreed to the 
sale of the property for the discharge of 
the second mortgage subject to the first 
mortgage. The question there is whether 
their doing this amounted to an agree¬ 
ment never to call that mortgage in ques¬ 


tion or merely to an agreement not to 
call it in question in that suit. The com¬ 
promise is not before us, nor have the 
appellants got it printed as they were 
bound to do if they relied on its terms. 
We must rely, therefore, on the descrip¬ 
tion of it contained in the judgment of 
the lower appellate Court. Generally 
speaking, it may be said that a compro¬ 
mise filed in a suit is intended, in the, 
absence of anything expressed to the con¬ 
trary, to be for the purpose only of effect-i 
ing the decree in the suit and not for any 
ulterior purpose. So construed we con¬ 
cur with the District Judge in holding 
that the compromise should be construed 
merely as an agreement that the property 
should be sold subject to the first mort¬ 
gage (whether valid or invalid). Gajen¬ 
drapal Singh etc., were not bound to 
make the first mortgagees a party to their 
suit, and if they had not done so, and the 
property had been sold, they, in a 
subsequent suit by the first mortgagees 
could have called in question that first 
mortgage. 

It is unnecessary to consider whether 
apart from the compromise the compro¬ 
mise-decree in any way operates as res 
judicata to prevent Gajendrapal Singh 
etc., questioning the validity• of the first 
mortgage. The plea of res judicata has 
not been taken. We may state, however, 
that without the pleadings in that suit 
it would have been impossible to hold 
that a plea that the second mortgage was 
voidable was taken and adjudicated upon 
by the compromise-decree. For a com¬ 
promise decree cannot be taken to decide 
every point that ought to have been 
pleaded, as a decree on the merits must. 
See Bower’s Res Judicata (1924) p.24. and 
our recent judgment Lain Bam Narain 
v. Mt. Kaitki Kuer , Second Appeal No. 
2024 of 1925, decided on 14th December 
1928. 

Consequently we hold that Gajendrapal 
Singh etc., as transferees from the mort- 
gagor-coparoeners are entitled to call the 
mortgage in suit in question, and on the 
findings of fact that mortgage must be 
deemed void. The present appeal is also 
unmaintainable against Gajendrapal Singh 
alone, and we see no reason for allowing 
any other of the defendants to be joined 
as respondents at this stage. The appeal, 
therefore, fails and is dismissed with 
costs. 

R.K. 


Appeal dismissed. 
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Sen and Niamatullah, JJ. 

Bam Autar Kurmi and others —Defen¬ 
dants—Appellants. 

v. 

Ghulam Dastgir and others —Plaintiffs 
and Defendants—Respondents. 

Second Appeal No. 158 of 1926, Decided 
on 11th January 1929, from decree of 
Addl. Sub-Judge, Jaunpur, D/- 12th 
October 1925. 

(a) Mahomedan Law — Mahomedan usu¬ 
fructuary mortgagee dying—Mortgage debt 
paid to one of his heirs without concurrence 
of others—Such payment is not valid dis¬ 
charge. 

Upon the death of a Mahomedan usufruc¬ 
tuary mortgagee, his estate devolves upon a 
number of heirs and each of such heirs has a 
distinct and defined interest in the mortgaged 
property ; and payment to one of the heirs 
without the concurrence of the rest, cannot 
operate as a valid discharge of the mortgage 
debt : Decharms v. Harwood , 10 Bing. Reports 
52G ; 25 All. 155 ; 27 Bom. 292 and 82 'All. 164, 
Rel on. [P 250 C 2 ; P 251 C 1] 

# (b) Mahomedan Law — Guardianship — 
Brother is not legal guardian — If he, with¬ 
out being authorized by legal guardian as¬ 
sumes management of minor’s property, he 
cannot impose obligations on minor except 
such as afford protection to his estate. 


The plaintiffs claimed Rs. 351 by way of 
mesne profits. Alternatively, they claimed 
a decree for recovery of Rs. 681-7-0 being 
their share in the mortgage money accord¬ 
ing to the account set out at the foot of 
the plaint. The mortgage in suit was a 
usufructuary mortgage made on 12th 
December 1888 to secure a sum of Rs. 898. 
The mortgagee died about the year 1904 
leaving three sons, five daughters and 
two widows. Sheikh Ghulam Mohiuddin, 
a stepbrother of plaintiffs 1 to 3 managed 
the estate for himself and the other mem¬ 
bers of the family between the years 1904 
and 1921. On 20th May 1919, Sheikh 
Ghulam Mohiuddin received the entire 
mortgage money from defendants 1 to 9 
and released the property in their favour. 
This was at a time when admittedly 
Ghulam Dastgir, plaintiff 1, was a minor. 

The plaintiffs allege that Sheikh 
Ghulam Mohiuddin was not competent to 
release the mortgaged property during 
the minority of Ghulam Dastgir at a 
time when he was not capable of giving 
his concurrence to the release and that 
they are not bound by the transaction 
dated 20th May 1919. 

The defendants contended inter alia 
that Sheikh Ghulam Mohiuddin was the 


A brother under the Mahomedan law is not 
a legal guardian and if, in the absence of 
derivative authority from the guardian, i.e., 
from either the father or the paternal grand¬ 
father, ho assumes tho management and con¬ 
trol of the minor’s property, lie is only a 
de facto guardian and as such cannot impose 
any obligations upon tho minor excepting such 
as afford protection to minor’s estate. 

[P 251 C 1] 

# (c) Mahomedan Law—Debt secured by 
usufructuary mortgage—Property in posses¬ 
sion of minor and his de facto guardian— 
Minor not competent to give his assent— 
Guardian cannot release property. 

Where debt is secured by a usufructuary 
mortgage of immovable property which is in 
the possession of a Mahomedan minor and his 
de facto guardian, it is beyond the range of the 
latter’s authority to release the property at -a 
time when the minor is not competent to 
signify his assent to the transaction : A. I. R. 
1918 P. C. 11, Ref. [P 251 C 2] 

Harihans Sahai —for Appellants. 

S. Majid Ali —for Respondents. 

Judgment. —This is an appeal by the 
defendants in a suit for possession of a 
6 annas 1 pie share out of 16 annas in 
certain immovable property mortgaged by 
Darshan Kurmi, ancestor of the defen- 
dants-appellants in favour of Sheikh 
Mohammad Jan, ancestor of the plaintiffs 
and the pro forma defendants 10 to 18. 


manager of the family consisting of the 
plaintiffs and of the other defendants 
who have been arrayed as pro forma 
defendants, that he was competent to dis¬ 
charge the mortgage debt and that the 
plaintiffs were bound by the release gran¬ 
ted by him. This contention was sus¬ 
tained by the Court of first instance which 
dismissed the plaintiffs’ suit. The lower 
appellate Court concurred with the find¬ 
ing of the trial Court that Sheikh 
Ghulam Mohiuddin was the manager, 
karpardaz and guardian of the minor 
plaintiff between the years 1904 and 1921,. 

but it held that under the Mahomedan 
law it was beyond the competence of 
Sheikh Ghulam Mohiuddin to release 
the mortgaged property during the 
minority of one of the plaintiffs. It is 
contended before us that the Court below 
has erred in arriving at this conclusion. 
We have considered the question in all 
ts aspects and have not the slightest 
doubt in holding that the decision 
of the Court below is right. Where, 
upon the death of a usufructuary; 
mortgagee, his estate devolves upon a 
number of heirs under the Mahomedan, 
law, each of such heirs has a distinct and 
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defined interest in the mortgaged pro¬ 
perty ; and payment to one of the heirs 
without the concurrence of the rest, can¬ 
not operate as a valid discharge of the 
mortgage debt. The several heirs of 
Mohammad Jan upon whom the inheri¬ 
tance devolved must be considered as a 
single unit. Tindal, C J., observed as 
follows in Decharms v. Harwood (l), at 

p. 529: 

“The authorities all agree that whatever be 
the number of parceners, they all constitute 
one heir. They are connected together by 
unity of interest and unity of title.” 

Where the mortgagee rights have de¬ 
volved upon a number of persons by in¬ 
heritance under the Mahomedan law, 
the various co-heirs are interested in the 
property according to their Quranic 
shares and constitute tenants-in-common. 
In Manzur Ali v. Mahmud-un-nissa (2), 
it was held by Stanley, O. J., and Banerji 
J , that where the obligees are tenants-in- 
common, the discharge by one of the ob¬ 
ligees cannot be set up as a defence against 
the other obligee or obligees suing for his 
or their shares of the debt. A similar 
view was taken by a Bench of the Bom¬ 
bay High Court in Sita Ram v. Shri- 
dhar (3), and it was held that where pro¬ 
perty was mortgaged to one person, who 
subsequently^ died leaving a number of 
heirs jointly^entitled to the estate, pay¬ 
ment made by the mortgager of the en¬ 
tire amount due upon *the mortgage to 
only one of the heirs without the con¬ 
currence of the others did not amount to 
a valid discharge to the mortgagor. The 
same view was taken by this Court in 
Ram Chandra v. Goswami Rajjan Lai 
(4). 

It ought to be remembered that Ghulam 
Mohiuddin was not the legal guardian of 
the plaintiffs 1 to 3 under the Maho¬ 
medan law. Where a brother, who has 
no derivative authority from the legal 
guardian, i. e., from either the father or 
the paternal grandfather of the minor, 
assumes the management and control of 
the minor’s property, he cannot impose 
any obligations upon the minor excepting 
such as afford protection to the minor’s 
estate. Ghulam Mohiuddin was only a 
de facto guardian, and.in arrogating to 

"(1) [1874] 10 Bing. 52G=3 L. J. G. P.ls8^4 

M. & Scott 400. 

(2) [1902] 25 All. 155=(1902) A. W. N. 21G. 

(3) [1903] 27 Bom. 292=5 Bom. L. R. 91. 

(4) [1910] 32 All. 1G4=5 I. C. 129=7 A. L. J. 

99. 


himself the management of the minor’s 
property he was no more than a fazuli. 
The powers of a guardian under the 
Mahomedan law to deal with the pro¬ 
perty of the minor are extremely limited 
and his authority to treat the immovable 
property of the minor, which is techni¬ 
cally described as akar, is more restric¬ 
ted still, ft is not necessary for us to- 
decide whether -a person in the position 
of Ghulam Mohiuddin was or was not 
competent to discharge a simple debt in 
which he was jointly interested with the 
minor. But where the debt is secured 
by usufructury mortgage of immovable 
property which was in possession of the 
minor and himself, it was clearly beyond 
the range of his authority to release this 
property at a time when the minor was 
not competent to signify his assent to the! 
transaction. The nature of the powers' 
possessed by the de facto guardian to deal 
with the minor’s property has been dis¬ 
cussed by the Judicial Committee in re. 
Imam Bandi v. Mutsaddi (5). At p. 894 
their Lordships observed: 

“Whilst an executor guardian (wasi) may 
“ sell or purchase movables on account of the 
orphan under his charge either for an equiva¬ 
lent or at such a rate as to occasion an incon¬ 
siderable loss,” dealing with his immovable 
property are subjected to strict conditions.”*] • 

In fact the Mussulman law appears to 
draw a sharp distinction between move- 
ble and immovable property (akar) in 
respect of the power of the guardians, as 
will be seen from the following passage 
in Baillie’s “Digest,” p. 689: 

“With regard to the executor of a mother or • 
brother,—when a mother has diod leaving pro¬ 
perty and a minor son, and having appointed 
an executor, or a brother has died leaving pra- 
perty and a minor brother and having appoin¬ 
ted an executor, the executor may lawfully sell 
anything but akar belonging to the- estate of 
the deceased, but can neither sell the akar , 
nor lawfully buy anything for the minor but 
food and clothing, which are necessary for his 
preservation etc.” 

We are of opinion that Ghulam Mohi¬ 
uddin was not competent to release the 
minor’s interest in the mortgaged pro¬ 
perty which constituted akar under the 
Mahomedan law 

An exception has been taken to the 
fact that the question of the plaintiff’s 
share in the estate of Mohammad Jan has 
not been determined by either of the 
Courts below. This objection is well 
founded ; but we have worked out the^ 

(5) A. I. R. 1918 P. C. 11=45 Cal. 878=45 I- 
A. 73 (P.C.), 
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shaves of the plaintiffs who can under no 
circumstances be entitled to less than a 
six annas one pie share in the estate of 
Mohammad Jan as claimed by them. If 
the defendants 1 to 9 have any grievance, 
they can proceed against Ghulam Mohi- 
uddin. They made the payment to an 
unauthorized person and they cannot ask 
this Court to pass a decree not as against 
them but as against Ghulam Mohiuddin. 
We dismiss this appeal with costs. 

S.N./r.k. Appeal dismissed. 
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Banerji and King, JJ. 

Kalloo and another —Defendants—Ap¬ 
pellants. 

v. 

Niadar Singh and another —Plaintiffs 
—Respondents. 

Second Appeal No. 159 of 1926, Deci¬ 
ded on 10th January 1929, from decree of 
Addl. Dist. Judge, Moradabad. D/- 24th 
October 1925. 

(a) Civil P. C., O. 34, R. 5 —Court while 
passing final decree cannot re-open questions 
determined by preliminary decree. 

At tho time of the passing of the final decree 
Court has no power to go behind the prelimi¬ 
nary decree in which the rights and liabilities 
of the parties had been determined. [P 253, C 1] 

# (b) Civil P. C., S. 11—Person brought on 
record after preliminary decree as represen¬ 
tative of mortgagor challenging mortgage— 
Court refusing to go behind preliminary 
decree and passing final decree — Final 
decree will not bar suit for declaration that 
mortgage was not binding on him. 

Where, after preliminary decree was passed 
in a mortgage suit for sale, certain persons 
were brought on record as legal representatives 
of the deceased mortgagor, who challenged the 
mortgage for want of consideration and legal 
necessity but final decree was passed against 
them, the Court having refused to go behind 
the preliminary decree, the final decree would 
not operate as res judicata in a separate suit 
brought by them for declaration that the 
decree was not binding on them. [P 253, C 1] 

& (c) Civil P. C., S. 47—Questions going 
behind decree and not decidable by execu¬ 
tion Court—Suit raising such questions is not 
barred. 

Section 47 cannot bar a suit which raises 
questions which do not merely relate to the 
execution, discharge and satisfaction of the 
decree, but go behind the decree and are such 
as the execution Court could not have decided. 

[P 253, C 1] 

Baleshwari Prasad for M. TValiullah 
‘ for Appellants. 

Panna Lai —for Respondents. 
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Judgment. —This appeal arises out of 
a suit for a declaration that a mortgage 
decree obtained by the defendants against 
the father of the plaintiffs was null and 
void as against the plaintiffs. The defen¬ 
dants obtained a preliminary decree 
against the plaintiffs’ father alone with¬ 
out making the plaintiffs ^parties to the 
suit. After the passing of the prelimi- 
naey decree, and before the final decree 
was passed, the plaintiffs’ father died and 
the plaintiffs were substituted as legal 
representatives of their father. After the 
plaintiffs had been thus impleaded as 
legal representatives the final decree was 
passed ex parte. Subsequently the plain¬ 
tiffs applied to set aside the ex-parte 
decree and upon its being set aside they 
raised objections to the preparation of 
the final decree. They objected that they 
were not legal representatives of their 
father, Ram Lall.’and proceeded to attack 
the mortgage-decree on the ground that 
the mortgage was without consideration 
and without legal necessity. 

The Court decided that the plain¬ 
tiffs were the legal representatives of 
their father and held that it was 
not entitled to go into the question 
of consideration and legal necessity for 
the mortgage and accordingly dis¬ 
allowed the objection and ordered the 
preparation of the final decree. The 
plaintiffs did not appeal against the final 
decree but instituted the present suit for 
a declaration that the decree was not 
binding upon them. Their claim has 
been decreed. 

The defences with which we are con¬ 
cerned in second appeal are that the suit 
was barred, firstly, by the rule of res 
judicata, and secondly, by the provisions 
of S. 47, Civil P. C. Both the Courts 
below have found these points against 
the defendants, who are the appellants 
before us. The only questions which 
we have to consider in second appeal is 
whether the suit was barred on either of 
the grounds suggested. As regards the 
question whether the suit was barred by 
the rule of res judicata the learned coun¬ 
sel for the appellants contends that the 
final decree was passed against the plain¬ 
tiffs themselves who had been impleaded 
as legal representatives of their father 
and that as they have not appealed 
against the final decree they are bound 
by it and are not entitled to challenge it 
by a separate suit. 
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The question, on its merits, depends 
upon whether the Court at the time of 
passing a final decree was entitled to go 
behind its own findings in passing the 
preliminary decree. In our opinion the 
Court was right in holding that at the 
time of the passing the final decree it 
had no power to go behind the prelimi¬ 
nary decree in which the rights and lia¬ 
bilities of the parties had been deter¬ 
mined. At the time of passing the final 
decree the Court’s powers are limited to 
acting in accordance with 0. 34, R. 5. 
Where it is found that payment has not 
been made of the sum specified, then the 
Court is bound to pass a decree that the 
mortgaged property or a sufficient part 
thereof be sold. We hold that the Court 
in taking action under this rule is not - 
empowered to re-open the questions 
which have already been determined by 
the preliminary decree. As the Court in 
passing the final decree had no power to 
decide the questions which were raised 
jby the plaintiffs in the present suit we 
hold that the rule of res judicata does 
not apply. 

The next question is whether the suit 
is barred by the provisions of S. 47, Civil 
P. C. Here again we think there is no 
force in the appellants’ contention. The 
questions which are now raised in the 
present suit go to the root of the mortgage 
decree. They are not questions which 
imerely relate to the execution, discharge 
or satisfaction of the decree. The ques¬ 
tions, if decided in the plaintiff’s favour 
as they have been, go behind the decree 
itself and could not be determined by an 
execution Court under S. 47. 

The counsel for the respondents has 
also pointed out that his suit was insti¬ 
tuted in the Court executing the decree 
and the Court could have treated the suit 
as a proceeding under S. 47 if it thought 
fit. In any case there is no force in the 
contention that the suit was barred by 
S. 47. Agreeing with the Courts below 
we dismiss the appeal with costs. 

S.N./R.K. Appeal dismissed . 
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Dalal, J. 

Mt. Maliarani and another —Judgment- 
debtors—Applicants. 

v. 

Debi Das — Decree-holder — Opposite 
Party. 

Civil Revn. No. 315 of 1928, Decided 
on 18th January 1929, from order of 
Munsif, Fatehabad, D/- 25th August 1928 

# Limitation Act, Art. 182—Period will 
run from amendment of decree only if ori¬ 
ginal decree was incapable of execution. 

If there has been an amendment of a decree 
which was incapable of execution, the period 
shall run from the date of the amendment, 
otherwise it must date back to the date of the 
original decree. [P 253 C 2], 

Baleshwari Prasad —for Applicants. 

Krishn Bahadur for Shiva Prasad 
Sinha —for Opposite Party. 

Judgment. —The learned Judge of the 
lower Court has stated the law correctly. 
If there has been an amendment of a 
decree incapable of execution, the period 
shall run from the date of the amendment, 
otherwise it must date back to the date 
of the original decree. The view taken 
of the circumstances of this case by the 
learned Judge is, however, perverse in 
my opinion. It is obvious that the 
decree-holder has taken advantage of a 
slight mistake in orthography, and really 
did not consider the decree incapable of 
execution. First of all, he tried subse¬ 
quent to the decree being time barred to, 
make out that Rs. 10 had been paid by 
the judgment-debtor within time. The, 
decree was passed on 6th January 1925, 
and on 3rd April 1928 he applied to the 
Court certifying a payment of Rs. 10 
within the period of limitation. This 
application was contested and dismissed. 
No question then was raised of the pre-. 
vious decree as it existed being incapable 
of execution. Then he clearly took ad¬ 
vantage of Jwala being written as Joti 
and applied for amendment on 16th June 
1928. The amendment was granted ex 
parte on 20th June. 

The original decree was passed against 
the assets of one Joti Prasad in the hand 
of Mt. Maharani and Sukhlal. There was 
no mistake as to Mt. Maharani and Sukh¬ 
lal. It is alleged that Joti Prasad was 
written as Jwala Prasad in the decree, 
and, therefore, the decree was incapable 
of execution. No attempt whatever was 
made by the decree-holder to execute the 
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•decree within limitation. Joti and Jwala 
may easily be mixed up in Urdu writ¬ 
ing, and nobody would have thought of 
any such mistake if the decree-holder had 
not wished to take advantage thereof in 
order to revive a time barred decree. [ 
do not think that any objection would 
have been sustained if the assets of Joti 
Prasad in the hands of the applicants had 
been attached in execution of the first 
•decree. It is clear to me that the first 
decree was capable of execution, that the 
error in orthography was immaterial and 
that the decree-holder was never pre¬ 
vented from executing the decree, nor 
was the decree incapable of execution. 
The decree-holder has taken advantage of 
a slight mistake in writing in order to 
•execute a decree which is time barred. 1 
set aside the order of the Munsif of Fate- 
habad dated 25th August 1928, uphold 
the objection of the applicants, and dis¬ 
miss the application for execution of the 
decree. The applicants shall receive their 
•costs. 

S.N./R.K. Order set aside. 
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Sul aimak and Kendall, JJ. 

Kundan Lal and another —Defendants 
—Appellants. 

v. 

Sahu Bhikhari Das-Isliwar Das and 
another — Plaintiffs—Respondents. 

First Appeal No. 443 of 1925, Decided 
on 3rd January 1929, from decree of 
Sub-Judge, Meerut, D/- 27th July 1925. 

(a) Negotiable Instrument* Act, S. 98 (e)— 
If acceptor is one of drawers, both drawers 
would be liable though no notice of dis¬ 
honour is given— {Obiter). 

The use of the singular ‘‘drawer” followed 
by the plural “drawers” in S. 98 shows that if 
-the acceptor is ono of the drawers, both the 
drawers would be liable oven though no notice 
of dishonour has been given. [P 255 G 1] 

(b) Evidence Act, S. 91— Hundi em¬ 
bodying only part of contract between par¬ 
ties being inadmissible in evidence as not 
properly stamped — S. 91 does not exclude 
■evidence showing terms of whole contract— 
Contract Act S. 62. 

If a hundi is an embodiment of the whole of 
the contract between the parties and it is not 
admissible in evidence and cannot bo looked 
at for the purpose of finding out the terms of 
the contract, other evidence to prove the terms 
of such contract cannot be allowed. But 
where the hundi embodies only a part of the 
contract between the parties, it cannot be said 


that the whole contract is reduced to the form 
of a hundi and S. 91 does not exclude evidence 
showing the terms of the whole contract which 
cannot be determined from the hundi alone : 

7 Cal. 256; 28 All. 298; 34 All. 158; 7 A. L. J. 
459; 16 I. C. 33, Discussed ; 38 Mad. 660; A . I, 

R. 1921 Lah. 217 and 23 Cal. 851, Ref. 

[P 256 C 2] 

(c) Evidence Act, S. 91—Bill of exchange 
or hundi does not necessarily embody whole 
contract between parties. 

From the mere fact that a bill-of-exchange 
or hundi has been executed, it does not neces¬ 
sarily follow that the whole of the contract 
between the parties has been reduced to the 
form of such a document. [P 256 C 2] 

(d) Contract Act, S. 70 —Suit on hundi— 
Hundi held inadmissible—Plaintiff can still 
succeed if his suit can be treated for money 
had and received or for compensation of 
money paid to defendant’s creditor. 

Where a suit was brought on the basis of a 
hundi, but the hundi was held to be inadmis¬ 
sible, th 2 plaintiff is still able to succeed if his 
suit can be treated as ono for recovery of the 
amount had and received or for compensation 
of money paid by him on behalf of the defen¬ 
dant to the creditor of the latter : 16 I. C. 32, 

Rcl. on. IP 257 C 2] 

K. N. Katju —for Appellants. 

N. C. Vaish —for Respondents. 

Judgment. —This is a defendants’ ap¬ 
peal arising out of a suit for recovery of 
Rs. 9,000 and odd on thebas is of two hun- 
dis for Rs. 5,000 and 4,500 respectively, 
executed by the defendants Kundan Lal 
and Suraj Bhan in favour of the plaintiffs. 
The case as put forward in the plaint 
was that the defendants were partners of 
a firm styled Kundan Lal and Suraj Bhan 
carrying on business at Hapur, and they 
executed these hundis on 15th Decem¬ 
ber 1922 on receipt of consideration and 
made them over to the plaintiffs ; that 
these hundis were accepted by Kundan 
Lal, defendant 1 who was a proprietor of 
a firm styled Banwari Lal Kundan Lal 
on which these hundis were drawn ; that • 
the hundis were presented for payment 
and they were dishonoured. The defen¬ 
dants pleaded that the hundis were not 
properly cancelled and that the interest 
of 15 annas per cent, per mensem claimed 
in the plaint 4 was excessive. They also 
denied the receipt of consideration, and 
pleaded that these hundis were executed 
merely as security for loss that might be 
incurred in certain gambling transactions. 
Suraj Bhan, defendant 2, further pleaded 
that no notice of dishonour had been given 
to him and he was not liable under the 
hundis. The Court below has held that 
the hundis were not properly cancelled 
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aad are not admissible in evidence. But 
it has allowed the plaintiffs to fall back 
on the original consideration and has de¬ 
creed the claim against both the defen¬ 
dants, holding that there was no defect 
of want of notice of dishonour so far as 
Suraj Bhan was concerned. 

These hundis were not on single stamp 
papers. Three stamps were used for one 
hundi and two for the other. There was 
no actual deficiency in the value of the 
stamps employed but these impressed 
stamps were pasted one upon the other 
leaving writing space only on the last 
stamp on which alone the hundis were 
written. The other stamps were merely 
pasted on to them and they were not in 
any way cancelled, nothing having been 
actually written on them. The Court 
below has held that, in view of the pro¬ 
visions of S. 13, Stamp Act, which re¬ 
quires that every instrument written 
upon paper stamped with an impressed 
stamp shall be written in such manner 
that the stamp may appear on the face 
of the instrument and cannot be used or 
applied to any other instrument, the 
stamps were not properly cancelled. The 
finding of the Court below on this point 
lias not been challenged before us. It 
must therefore be taken that the stamps 
used for the hundis were not properly 
cancelled and that these hundis therefore 
are not admissible in evidence. 

Tt would be convenient to dispose of 
the plea of want of a notice of dishonour 
to Suraj Bhan at the outset. In the first 
place, as the hundis are not admissible 
in evidence, the claim on the basis of 
these hundis cannot be decreed, and, there¬ 
fore, no plea as to want of a notice of dis¬ 
honour really arises in the case. Fur¬ 
thermore S- 98, sub-Cl. (e), Negotiable 
Instruments Act, makes it quite clear that 
no notice of dishonour is necessary to 
charge the drawers when the acceptor is 
also a drawer. The use of the singular 
‘drawer’ followed by the plural ‘drawers’ 
in the section shows that if the acceptor 
is one of the drawers both the drawers 
would be liable even though no notice of 
dishonour has been given. Kundan Lal 
who was one of the drawers was the ac¬ 
ceptor, and therefore a notice of dishonour 
was not necessary even as regards Suraj 
Bhan. 

The main question which has been 
argued before us is whether when the 
hundis are inadmissible in evidence the 


plaintiffs can fall back on the considera¬ 
tion alleged to have been paid by them. 
It is well settled that if a promissory 
note or a bill of exchange is executed in 
lieu of previously existing debts, and the 
document becomes inadmissible in evi¬ 
dence, the promisee can fall back on the 
original consideration and prove it. The 
learned advocate for the appellants, how¬ 
ever, contends that when the considera¬ 
tion has passed on the bills of exchange 
themselves then the latter embody the 
contract between -the parties and no 
other evidence can be given to prove such 
contract in view of the provisions of 
S. 91, Evidence Act. 

The leading case on this point is Shaik 
Akbar v. Shaik Khan (l) which has been 
followed, distinguished and discussed in 
numberous subsequent cases. Garth, C. J. 
did remark in that case that when a cause 
of action for money is once complete in 
itself and the debtor then gives a bill or 
note to the creditor for payment of the 
money the creditor may sue for the ori¬ 
ginal consideration and may disregard 
the bill or note; but when the original 
cause of action is a bill or note itself and 
does not exist independently of it there 
is no cause of action for money lent 
otherwise than upon the note itself. That 
case was one where in consideration of A 
depositing money with D, the latter con¬ 
tracted by a promissory note to repay the 
amount with interest at a future date. 

So far as this Court is concerned there 
are numerous cases which have laid down 
that even on failure of the bills of ex¬ 
change the creditor can fall back on the 
original consideration. In Banarsi 
Prasad v. Fazal Ahmad (2) the case of 
Shaik Akbar was followed and it was 
held that when a cause of action for 
money was once complete in itself and 
the debtor then gave a bill or note to the 
creditor, the latter could then sue for the 
original consideration even if the note 
was not cancelled. The learned Judges 
remarked that the plaintiff in that suit 
had stated the consideration of the note, 
viz: money borrowed by the defendant 
and alleged that the security was given 
to him for the loan by the making of the 
note in question. They accordingly held 
that it was open to the plaintiffs to give 
evidence aliunde to prove the considera- 

(1) [1881] 7 Cal. 256=8 C. L. E. 528. 

(2) [1906] 28 All. 298=3 A.L.J. 25=(1906) A. 

W. N. 9. ' 


256 Allahabad Kundan Lal v, Sahu Bhikhari Das 


1929 


tion even though the note was not ad¬ 
missible in evidence Similarly in Sri - 
natli Das v. Angud Singh (3) it was held 
that a creditor who has got a security for 
an advance of the money made by him 
may as a rule sue for the original consi¬ 
deration provided that he has not endor¬ 
sed or lost or parted with the bill'of ex¬ 
change or promissory note which he may 
have under such circumstances as would 
render the debtor liable upon it to some 
third person. In that case both the 
father and the son had borrowed money 
from the plaintiff and the son alone who 
was a minor had given the promissory 
note for the amount. 


In Ram Sorup v. Jasoda Eunwar (4) 
the previous authorities were considered 
and the case of Shaek Alcbar distinguish¬ 
ed. The conclusion at which the Bench 
arrived was that where the plaintiff is 
able to prove the loan independently and 
without the assistance of a promissory 
note which not having been properly can¬ 
celled is inadmissible in evidence, he can- 
succeed. The argument that where the 
lending of money and taking of note was a 
simultaneous transaction and the parties 
all along contemplated that the loan 
should he secured by the giving and the 
receiving of note, the plaintiff must stand 
or fall by the claim based upon the pro¬ 
missory note and that if he is unable 
to give the note in evidence the whole 
suit fails, was not accepted. These 
cases proceed principally on the principles 
of equity, and do not expressly consider 
the provisions of S. 91, Evidence Act. In 
a later case, viz : Baijnath Das v. Salig 
Bam (5), the previous authorities were 
reconsidered at considerable length and 
the applicability of S. 91 was not over¬ 
looked. The learned Judges came to the 
conclusion that none of the previous cases 
laid dovvn that where a promissory note, 
which is inadmissible in evidence, is 
taken in consideration of the money ad¬ 
vanced, the plaintiff cannot sue for money 
had and received by the defendant for the 
plaintiffs use, and held that such a suit 
may be treated as a suit for money had 
and received, if the pleadings are pro¬ 
perly framed without treating it as such 
a suit. On the other hand it cannot be 
doubted that the opinion of other High 


(3) [1910] 7 A. L. J. 459=61. C. 126. 

(4) [1912] 34 All. 158=13 I. C. 138=9 A.L.J. 
72 

(5) [1912] 16 I. C. 33. 


Courts has been somewhat different. We* 
may only refer to Muthu Sastrigal v. 
Visvanatha Pandarasannadhi (6) and. 
Gurdas Mai Singh v. Iswar Das (7) v 
where greater stress has been laid on the* 
provisions of S. 91. We may also note* 
that the case of Shaik Akkar was dis¬ 
tinguished by the Calcutta High Court 
itself in Pramatha Nath Sandal v. 
Dtcarka Nath Dey (8). 
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It is true that in considering this; 
point we cannot be solely guided by the* 
equitable considerations which are given 
effect to in English cases. The express- 
provisions of S. 91, Evidence Act, cannot 
be ignored. Under that section where- 
the terms of a contract have been reduced 
to the form of a document, no evidence- 
can be given in proof of the terms of such 
contract execpt the document itself or 
secondary evidence of its contents where- 
it is admissible. If, therefore, the hundisj 
are the embodiment of the whole contract 
between the parties and those hundis are; 
not admissible in evidence and cannot be, 
looked at for the purpose of finding out; 
the terms of the contract, the plaintiffs 
cannot be allowed to adduce other evi-i 
dence to prove the terms of such contract. 
It is conceivable that in special oases a 
bilhof-exchange or a promissory note may 
be the only document containing the 
terras of the contract between the parties, 
and in such a case if that document can¬ 
not be adduced in evidence the creditor 
may be prevented from recovering the 
amount. This is clear from illustration 
(c) to S. 91. On the other hand from the 
mere fact that a bill-of-exchange or hundi 
has been executed it does not necessarily 
follow that the whole of the contract 
between the parties has been reduced to 
the form of such a document. A hundi' 1 
is principally a written promise to pay a 
fixed amount on or after a certain date. 
It does not necessarily contain all the 
terms of the agreement between the par¬ 
ties as a bond, for instance, would do. In 
many cases a promissory note or a hundi 
may merely be a written security taken 
for the loan. The promise to pay the 
amount may be only a part of the whole 
contract between the parties, in which 
case it cannot be said that that contract 
has been reduced to the form of a hundi. 

(6) [1914] 38 Mad. 660=26 M. L. J. 19=21 
I. C. 864=(1914) M. W. N. 58. 

(7) A. I. R. 1921 Lah. 217. 

(8) [1896] 23 Cal. 851.- 
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In such cases it would be impossible to 
hold that the provisions of S. 91 would 
exclude evidence showing the terms of the 
whole contract which cannot be deter- 
mined from the hundi alone. 

In the present case we find that on 
15th December 1922 four documents were 
executed. Desides the two hundis referred 
to above the defendants executed a receipt 
which referred to the two hundis stating 
the amount of Rs. 9,509 for which they 
were drawn and the period of their 
maturity. It further contained an ac- 

receipt of considera¬ 
tion, viz : Rs. 9,500 on account of the 
hundis. They also wrote a letter ad¬ 
dressed to the Bombay firm Bhikari Das 
Hazari Lxl stating that they had paid to 
this firm in full whatever was found due 
to it by them, and acknowledging receipt 
of interest and profit. The receipt and 
the letter per se cannot bo said to bo 
inadmissible in evidence. They show 
that the arrangement between the pir- 
ties was that the plaintiffs were to 
discharge the defendants' liability to the 
Bombay firm and the defendants promised 
to pxy this amount to the plaintiffs and 
in token thereof the hundis were ex¬ 
ecuted. The whole of this arrangement 
cannot certainly be found in hundis 
which cannot contain the terms of such 
an agreement. There is no doubt that 
the plaintiffs can independently of the 
hundis prove the passing of considera¬ 
tion, and they can also independently 
of them prove that the consideration was 
paid in pursuance of a contract between 
the parties which could not have been 
entered in the hundis. Wo therefore 
think that the receipt and the letter are 
admissible for the purpose of showing 
the . whole arrangement between the 

# . - prirna facie show that the 

receipt of consideration of Rs. 9,500 was 

admitted by the defendants, and there 
was a promise to repay the amount in 
consideration of the plaintiffs paying the 
same to the Bombay firm to which the 
defendants were indebted. 

That the hundis were not the docu- 

moots embodying the whole of the con¬ 
tract between the parties but they were 

° f the adva ' nS9 made 
by he plaintiffs is partially admitted by 

both the defendants, inasmuch as in their 

written statement they pleaded that the 

hundis were executed by way of security 

for the prospective losses in certain 
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transactions. Suraj Bhan, one of the 
defendants who was examined as a wit- 
ness in this case, also stated that he was 
approached by Dal Chand of Bombay to 
clear off the Bombay account and that 
the hundis were written partly for the 
losses of the Bombay transaction and 
partly as security for the future transac¬ 
tions to be made by Kundan Dal. 

We further think that even if the 
plaintiffs were not able to prove the 
whole contract by this additional evi-, 
dence they could succeed if their suit! 
were treated as one for recovery of the 
amount had and received or for compen-. 
sation for the amount paid by them on! 
behalf of the defendants to the creditor 
of the latter under S. 70, Contract Act. 
ihe suit, therefore, cannot necessarily 

fail because the hundis are not admissi- 

blc in evidence. 

It is, however, obvious that the plain¬ 
tiffs are not entitled to fall back on the 
original indebtedness of the defendants 
to the Bombay firm. No doubt the 
nature of the Bombay transactions, that 
is to say, whether they were of a wager¬ 
ing character or not, is wholly i m . 
material if the plaintiffs have discharged 
the defendants’ liability. Admittedly 
the firms at Ilapur and Bombay are dif- 
ferent, and the plaintiffs as representing 
the Hapur firm are not entitled to re¬ 
cover the amount due to the Bombay 
farm. Nor can they be allowed to do so 
when many more defences might have 
been open to the defendants if the Bom 
bay firm had sued. But if the plaintiffs 
can establish that they have paid off 
the Bombay firm and thereby discharged 

the defendants liability at their request 

ey W1 ^. entitle:] to recover the 
amount with interest to the extent 
that they have been out of pocket. But 
it is incumbent on them to establish that 
they have discharged euch liability of 
the defendants. 

In the Court below there was some 
dispn o as regards the burden of proof 
Initially the burden undoubtedly lay on 
the plaintiffs, because in the absence of 
the hundis no presumption of the passing 
of consideration could have been male in 
leir favour but there were written ad¬ 
missions of the defendants which could 
ave shifted the burden of proof. The 
plaintiffs, however, chose to lead evidence 
as to consideration also in the first in¬ 
stance without expressly reserving their 
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right to produce rebutting evidence. 
After the close of the oral .evidence an 
attempt was made to obtain permission 
of the Court to produce some rebutting 
evidence. This was refused. The de¬ 
fendants had also summoned the account 
books of the Bombay firm which has 
some partners common with the Hapur 
firm. Owing to some reason or other 
these account books did not not arrive in 

time. 

Dal Chand who is both a partner in 
the Bombay firm and the Hapur. firm 
was present. The Court declined to al¬ 
low the plaintiffs to produce Dal Chand 
merely as a witness, but was prepared 
to allow Dal Chand to be examined pro¬ 
vided he was produced with the account 
books relating to the shop at Bombay. 

As the account books were not in Court 
Dal Chand was not examined. We fur¬ 
ther find that although Bhajan Lai, one 
of the partners in both the firms, was 
examined as a witness and .he attempted 
to prove that debit and credit entries 
were duly made in respect of the amount 

advanced by the plaintiffs to the de en- 

dants which went to discharge the lat¬ 
ter’s liability to the Bombay firm, yet 
even the account books of the Hapur 
firm were not tendered in evidence al¬ 
though they were actually present in the 
Court room. Bhajan Lai the manager 
referred to the entries in the account 
books without those books being before 
the Court. It seems to us.that the best 
documentary evidence which would have 
been much more satisfactory than i© 

mere oral evidence has not come before 

the Court owing to default on the part 
of both parties. We further think that 

it is absolutely necessary 1° ascertal " 
definitely whether the plaintiffs haw 
actually discharged the defendant lia¬ 
bility to the Bombay firm or not. Ih 

plaint did not contain any . expr ® ss al 
legation as regards this matter because 
it was principally based on the two 

hundis. We accordingly think that be¬ 
fore we finally dispose of the appeal it 
is necessary to have additional evidence 
and a fresh finding on the question of 
the extent to which - the plaintiffs have 
discharged the defendant s liability to 
the Bombay firm i-a pursuance of the 
agreement which was entered into between 

the parties on 15th December 1922. We 
accordingly send down the above issue 
to the Court below for a finding and re¬ 


port, and direct that the accoount books 
of the Bombay firm, ‘of the plaintiffs’ 
firm at Hapur, and of the defendants’ 
firm should be called for and formal evi¬ 
dence to prove the entries, if necessary, 
be taken. The parties will also be at 
liberty to produce Dal Chand, Kundan 
Dal and Suraj Bhan who were princi¬ 
pally concerned in negotiating the con¬ 
tract. The finding should be returned 
within three nionths from this date. 

Case remanded. 


S.N./R.K. 
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Dala-L, J. 

Niadar and others Appellants. 

v. 

M. Mohammad Ahmad—Respondent. 

Second Appeal No. 1725 of 1926, De¬ 
cided on 10th January 1928, against de¬ 
cree of Additional Dist. Judge, Morada- 

bad. 

Landlord aud Tenant — Merger — Tenant 
purchasing share in Zamindari — He does 
not become khudkast holder but remains 

only tenant. ' 

A tenant who purchases a share in the 
zamindari property does not thereby become 
Khudkast holder and so does not cease to tie 
tenant of his holding even to /f fc H °* fce £ fc \ 
the share purchased by him : (1906) A- H'- 

226, and (1901) A. W. N. 53, Foil. [P 259 C 1] 

Baleshwari Prasad —for Appellants- 
M. L. Agarwala —for Respondent. 

Judgment — In this second appeal 
findings of fact are attacked and there is 
only one point of law. The learned Judge 
of the lower appellate Court held in a suit 
for declaration by the plaintiff that the 
plaintiff was the zemindar of the plots 
in suit and the defendants were his ten¬ 
ants. The point of law is whether a 
tenant of a certain holding after pur¬ 
chase of a fractional share in the pro¬ 
prietorship of the village can become 
khudkast holder of the holding or must 
he remain tenant as before. This poin 
has been decided against the tenant i 
Abdul Hasan Khan v. Bhura (U- 
previous Bench ruling of 190 j . 
case of Mahabir Singh v. Ahsanullah W 
was not so definite. There have how 
ever, been previous rulings of a. 
of two Judges in this Court refer 
in the 1906 ruling which definitely 


(1) [1906] A. W. N. 226. 

(2) [1901] A. W. N. 53. 
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that the tenant; who purchased a share 
|in the zimindari property did not there¬ 
by cease to be tenant of his holding even 
to the extent of the share purchased by 

him The point of law is therefore 
settled. 

As to facts the lower appellate Court 
has held that the defendants were ten¬ 
ants at the time of purchase. The reason 
given is that in L331 Pasli which com¬ 
menced in July they-were entered in the 
village records as tenants while the pur¬ 
chase was not made till 29th August 
1923. I do not see any flaw in this 
reasoning. The defendants themselves 
do not allege in their grounds of appeal 
that they were not tenints prior to their 
purchase. In the first three grounds 
what they have alleged is that the ques¬ 
tion of the cultivation prior to the pur¬ 
chase was immaterial and that the infer¬ 
ence drawn by the lower appellate Court 
from the entry in the record of 1331 
Fasli was not logical. This is an eva¬ 
sion of the main issue of fact. 

In ground 4 it is submitted that the 
suit ought to have failed because of 
an undertaking given by the plaintiff. 
There was a distraint suit brought by 
the defendants with respect to other 
plots and that suit was decreed. During 
the pendency of this suit the plaintiff 
of this suit put in an application for 
stay under S. 10, Civil P. C., with 
a further prayer that the present suit 
may be decided according to the deci¬ 
sion of the distraint suit. This applica¬ 
tion was presented by a mukhtar and 
there was no undertaking given by the 
plaintiff himself. There was no con¬ 
nexion between the two suits and the 
mukhtar obviously made an error of law. 

In the grounds of appeal there is no 
allegation that the defendants have been 
prejudiced or have been prevented from 
producing evidence which they other¬ 
wise would have produced During 
arguments such a submission was made 
but I shall not entertain it as there is 
no reference about such a matter in the 
grounds of appeal. 

This appeal is dismissed with costs. 

S.N./u.K Appeal dismissed. 
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Dalal, J. 

Krishna Plaintiff — Appli. 

cant. 

v. 

Banwari Lai and others Defendants 
—Opposite Parties. 

Civil Revn. No. IL7 of 1928, Decided 
on 7th November 1928, from an order 

of Sub-Judge, Muttra, D/- 21st January 
1928. 

Arbitration—Powers of Court —Arbitration 
pending—Order of Court to continue pro¬ 
ceedings, without giving time to parties, 
upon non-receipt of award upto a certain 
date is undesirable. 

While the arbitration was pending, the trial 
Court ordered that if the award was not re¬ 
ceived back on a certain date the arbitration 
would be superseded and proceedings con¬ 
tinued by Court. The parties were not given 
time and opportunity to present themselves, 
and to produce evidence. 

Ifebl : that this was an undesirable order • 
10 A. L. J. 23, Foil. [p oyj q 2j 

Gopi Nath Kunzru—iov Applicant. 

Ram Nama Prasad — for Opposite 
Parties. 

Judgment. This is a case where 
rehearing ought to have been permitted. 
Issues in the case were referred to arbi¬ 
tration. While the arbitration was pend¬ 
ing the trial Court ordered that if the 
award was not received back on a certain 
date the arbitration would be superseded 
and proceedings continued by Court. As 
observed by a Bench of two Judges in 
Ganesh v. Damodar Das (1), this was an 
undesirable order. After superseding an 
award the parties should be given time 
and opportunity to present themselves in 
Court and to produce evidence. This was 
not done in this case. As soon as the 
arbitration was superseded the Court 
wanted to proceed with the case. The 
plaintiff was not present, and the suit 
was promptly dismissed. He had engaged 
a counsel, but naturally in the absence of 
any witnesses the counsel was not in a 
position to proceed with the case. When 
it was uncertain whether the suit would 
be tried on the date fixed for hearing or 
not it was too much to expect that°the 
plaintiff would go to the expenses of 
summoning his witnesses and having them 
ready. It is true that, as usually happens 
the plaintiff has told a lie and stated 
t iiat he was il l on the date of hearing 

(1) [1912] 10 A. h. J. 23=16~lTc. 177. ~ 
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instead of explaining that he was not 
prepared to undergo expense which may 
very likely be wasted in having witnesses 
ready on a date when possibly there may 
be no hearing. Just as in criminal cases 
so in civil cases confusion is caused and 
injustice done by parties firmly believ¬ 
ing that only by telling lies redress could 
be had in Court. 

I set aside the orders of the two sub¬ 
ordinate Courts and direct the trial Court 
to re-admit the suit at its original number 
and try it according to law. 

Costs here and heretofore shall abide 
the result. 

W.S,/r.K. Order set aside. 
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Boys and Sen, JJ. 

Emperor 


v. 

Bury and others —Opposite Parties. 

Criminal Ref. No. 839 of 1928, De¬ 
cided on 24th January 1929, made by 
Sess.-Judge, Mainpuri, D/- 27th October 
1928. 

# # Penal Code, S. 420 — Sentence—Penal 
Code. S. 53. 

The offender convicted under S. 420 “ shall 
be punished with imprisonment and shall 
also be liable to fine.” This means that some 
sentence of imprisonment must be given and 
the Court has a discretion to add or refrain 
from adding a fine, for, to the latter an 
offender is only ” liable.” [P 2b0 C 2] 

M. Waliullah —for the Crown. 

S. N. Mukerji —for Opposite Parties. 

Judgment. —This is a case in which 
four persons were convicted by a Magis¬ 
trate of cheating, an offence under S. 420, 
1. P. C. That offence is not considered 
by the law to be one of a minor descrip¬ 
tion and Courts are directed if they 
arrive at a finding of guilty under that 
section to inflict some sentence of impri¬ 
sonment with or without an additional 
sentence of fine. The Magistrate in this 
case has found the four accused guilty 
of inducing the complainant to part 
with the sum of Rs. 90 in return for 
their promise to secure the restoration 
of two bullocks which he had lost, but 
he has only inflicted a sentence of Rs. 50 
fine in the case of each of the accused 
persons, or in default, six months rigor¬ 
ous imprisonment. This is not a sen¬ 
tence in accordance with law and on the 


matter being brought to his attention 
by the Sessions Judge the Magistrate- 
has admitted that he made an error and 
that that error was due to an oversight. 
The offender convicted under S. 420, 

I. P. C. 

“ shall be punished with imprisonment and 
shall also be liable to fine.” 

This means that some sentence of 
imprisonment must be given and the 
Court has a discretion to add or refrain 
from adding a fine, for to the latter an 
offender is only 4< liable.’* We do not 
think it necessary to direct a retrial. 

We set aside the proceedings of the 
Magistrate of the 13th September 1928,. 
that is to say, we set aside the convic¬ 
tion and sentence and direct the Magis¬ 
trate to proceed to pass a sentence which, 
in his opinion, is called for in the cir¬ 
cumstances of the case and which is in 
accordance with law. Let the reference? 
be returned to the Sessions Judge. 

r.K, Order accordingly. 
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SULAIMAN, Ag. C. J. AND WEIR, J. 

Mt. Batan Dei Kunwar —Plaintiff 
\ppellant. 

T. 

Sher Singh and others Defendants— 
Respondents. 

First Appeal No. 281of 1924, Decided 
Dn 22nd May 1928, from decree of Sub- 
Judge, Bijnor, D/- 29th March 1924. 

(a) Transfer of Property Act, S. 60—De¬ 
cree for redemption of portions Mortgagors 
to pay proportionate amount Integrity of 
mortgage is broken. 

If the decress for redemption of portions of 
property have to bo maintained and cannot be 
touched, and the mortgagors have to bo called 
upon to pay only the proportionate amount of 
the mortgage money due on the portions, the 
sase must be treated as if redemption is sought 
on the footing of the integrity of the mortgage 
being broken. [P 262 G2J 

# (.b) Transfer of Property Act, S. 67 
Rights of mortgagee—Profits in lieu of inter¬ 
est—Deficiency to be supplied by mortgagor 
—Deficiency due to mortgagee’* default 

need not be paid. ., 

The stipulation in a mortgage-deed that it 
the profits of the property mortgaged be found 
to bo insufficient, the mortgagor shall pay the 
deficiency in interest from year to year cannot 
apply to a case where the profits have not in 
fact decreased, but the mortgagees 
owing to their own default, failed to 

them. *• ( 

P. L. Banerji and Shabd Saran 0 

Appellant. , .. 

Iqbal Ahmad, K. C. Mital and Ajudhia 

Nath —for Respondents. 
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Judgment. — F. A. No. 281 of 1924 
and F.A. No. 232 of 1925 arise out of two 
separate suits Nos. 156 and 153 of 1922 
respectively. These were suits brought 
•by Ratan Dei Kunwar and by Kishan 
Kunwar and Bishun Kunwar for redemp¬ 
tion of two separate villages, Lodhipur 
and Niamatullah Nagar. It is necessary 
’to bear in mind that the suits were 
brought for redemption of single villages, 
although altogether 14 villages had been 
■mortgaged under a deed dated 16th No 
vember 1869 by the plaintiffs' predeces¬ 
sor, Sheo Raj Singh, to the defendants' 
predecessor, Usman Khan, for a sum of 
Rs. 1,00,000. The mortgagee rights were 
transferred by the heirs of Usman Khan 
•on 27th October 1889 to Darbari Mai and 
Nath Mai Das in this way that Darbari 
Mai was given 2/3rls share in the mort¬ 
gagee rights and Sher Singh and his col¬ 
league were given l/3rd share. Sher 
Singh and this man are defendants 1 and 
2 in the suit, who are the principal con¬ 
testing respondents in both the appeals 
before us. They will hereinafter be des¬ 
cribed as the contesting mortgagees. 

By various transfers the equities of re¬ 
demption of the various villages were 
transferred to a number of people. Brief¬ 
ly speaking it may be stated that by the 
year 1890 property No. 1 came to Badri 
Prasad, the grandson of the mortgagee 
Darbari Mai, Nos. 2-8 went to Nath Mai 
Das, who is now stated to have been a 
benamidar for Darbari Mai, No. 9 went 
to Sher Singh and another, the contesting 
mortgagees, and Nos. 10-14 were acquired 
by one Sher Singh of Kant. 

It is an admitted fact that Sher Singh 
•of Kant on 2nd July 1898 was allowed to 
pay off Darbari Mai and redeem the 
2/3rds share of the mortgage from him. 
In his finding on issue No. 6 the learned 
Subordinate Judge at page 18 (F. A. 232 
•of 1925) has said that 

there is no dispute about the redemption of 
2/3rds share held by Nath Mai Das and Lakh- 
pat Rai, that portion of the mortgage is re¬ 
deemed.” 

So far as item No. 9 is concerned, Dar- 
bari’s share of the charge undoubtedly sub¬ 
sists. The l/3rd of the mortgagee rights 
vest in Sher Singh and his colleague, the 
•contesting mortgagees, in all the 14 vil¬ 
lages. On 30th June 1914 item No. 14, 
namely Niamatullah Nagar, was transfer¬ 
red to Kishun Kunwar and Bishun Kun¬ 
war by Sher Singh of Kant, and on 19th 
July 1914 item No. 12, Lodhipur, was 
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transferred to Ratan Dei Kunwar by the 
heirs of Sher Singh of Kant. 

A circumstance which has caused con¬ 
siderable complexilty and difficulty in the 
making up of the accounts is the fact that 
Darbari Mai became lambardar in 6 vil¬ 
lages, Sher Singh of Kant became lambar¬ 
dar of 5 villages and Sher Singh and his 
colleague, the contesting mortgagees, be¬ 
came lambardars of three villages. Ac¬ 
count books have not been filed to show 
how these lambardars adjusted their ac¬ 
counts. We have, however, a suspicion 
that amounts due by these lambardars to 
each other might not have been paid in 
full and might have been set off against 
each other. 

In the Court below there were alto¬ 
gether four suits, two of which have now 
come up in appeal before us. Those other 
suits were also suits for redemption of 
particular villages. The contesting mort¬ 
gagees did no doubt plead that the plain¬ 
tiffs in the various suits were not entitled 
to redeem their respective villages only, 
but they never in so many words put for¬ 
ward the plea that the integrity of the 
mortgage of 1869 has remained intact and 
the plaintiffs must offer to pay the whole 
amount of the mortgage money due, and 
redeem all the mortgaged properties at 
one and the same time. But an issue 
was framed by the Court below which 
was numbered as issue No. (2) and was to 
the effect whether the plaintiffs were en¬ 
titled to redeem part of the disputed 
mortgaged property. The learned Sub¬ 
ordinate Judge in his finding on this issue 
held that the plaintiffs were entitled to 
redeem different properties individually. 
He in so many words held that the in¬ 
tegrity of the mortgage was broken and 
that the mortgaged property was held by 
different persons and by the mortgagees, 
so that different owners could redeem 
their property in part. He found the 
issue in favour of the plaintiffs. We have 
already referred to his remarks in his 
finding on issue No. 6 that there is no 
dispute about the redemption of thel2/3rds 
share in the mortgagee rights. In dis¬ 
posing of certain objections on page 190 
(F. A. 281 of 1924) the learned Subordi¬ 
nate Judge again repeated his finding that 
the identity of the mortgage was no doubt 
broken. 

In the Court below a commissioner 
wa9 appointed twice to prepire accounts 
on the lines suggested by the learned Sub- 
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ordinate Judge. Although the learned 
Subordinate Judge held that different vil¬ 
lages could be redeemed separately and 
that only proportionate amounts of the 
mortgage money were payable, he direct¬ 
ed that the profits of all the 14 villages 
should be taken as a lump sum and from 
those profits the total amount of expenses 
should be deducted and interest charged 
on the whole amount, and after the total 
was arrived at there should he a propor¬ 
tionate distribution. A preliminary de¬ 
cree was prepared in the terms of the 
second report of the commissioner. 

It is conceded now even by the learned 
advocate for the respondents that the de¬ 
cree on the basis of this report is to some 
extent unjust inasmuch as about six vil¬ 
lages are shown in the account to have 
yielded no income whatsoever for a long 
number of years. This will be apparent 
from a perusal of pages 140 onwards. 
This result has been arrived at by the 
commissioner on the supposition that 
Sher Singh of Kant and Darbari Mai 
were lambardars of these villages and 
they did not pay the due share of the pro¬ 
fits of these villages to the contesting 
mortgagees. 

The two sets of plaintiffs Ratan Dei 
Kunwar and Kishun Kunwar and Bishun 
Kunwar preferred appeals from the preli¬ 
minary decrees to this Court. The con¬ 
testing mortgagees have filed cross-objec¬ 
tions, but in their cross-objections they 
did not raise the point that the suit for 
redemption of separate villages should 
stand dismissed. Their complaint is that 
the amount awarded by the Court below, 
is inadequate. The position before us, 
therefore, is that out of four separate 
suits for redemption which were brought 
in the Court below two decrees for sepa¬ 
rate redemption of two sets of villages 
have become absolutely final and no ap¬ 
peal has been preferred from those de- 
creees. In the two appeals which are be¬ 
fore us the contesting mortgagees do not 
urge that the plaintiffs are not entitled 
to redeem their villages separately. As a 
result of the decrees in the other two suits 
having become final the present contesting 
mortgagees are not now in a position to 
submit themselves to a redemption of all 
the villages, having themselves allowed 
some villages to be redeemed by the other 
plaintiffs piecemeal. Having regard to 
all these circumstances, we are of opinion 
that it must be assumed for the purposes 
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of these two appeals that the integ¬ 
rity of the mortgage has been hroken 
and that piecemeal redemption should 
be allowed. The learned advocate for 
the respondents has contended before us 
that although he is not in a position to 
attack the decree for the redemption of 
different villages separately, he is still 
entitled to ask this Court to allow him 
the amount which would be found due on 
the basis of the integrity of.the mort¬ 
gage not having been broken. He has* 
advanced this argument on the ground 
that he is entitled under 0. 41, E 22,. 
Civil P. C., to support the decree of the 
Court below on a finding different from 
that on which it is based. We are, how¬ 
ever, of opinion that this contention can¬ 
not be accepted. If the decrees for re¬ 
demption of individual villages have to 
be maintained and cannot be touched, 
and we must call upon the plaintiffs to 
pay only the proportionate amount of 
the mortgage money due on these villa¬ 
ges, we must treat the case as if redemp¬ 
tion is sought on the footing of the in¬ 
tegrity of the mortgage being broken. 
We have, therefore, to determine the 
individual liabilities of the villages 
which are'sought to be redeemed in these 
two appeals. 

The method adopted by the Court 
below is complex and difficult. We, how¬ 
ever, think that in the view which we 
have taken of the legal position of the 
parties the making of accounts can be 
considerably simplified, and it is now 
necessary to direct an enquiry into the 
total amount of income and expenses in 
respect of the entire mortgaged pro¬ 
perty. 

Before we proceed to cinsider what 
would be the just basis for directing ac¬ 
counts to be taken we must dispose of 
one objection which has- been strongly 
urged on behalf of the contesting mort¬ 
gagees. Their contention is that Sher 
Singh of Kant having been the lambar- 
dar of five villages has in fact not made- 
any payments of the contesting mort¬ 
gagees’ share of the profits for certain 
specific years and that only a small share 
of the profits was paid to the contesting; 
mortgagees in certain years. The con¬ 
tention of the contesting mortgagees is 
that they should be debited only to the 
extent of the amount which they recei¬ 
ved from Sher Singh of Kant or his heirs. 
The contention is that Sher Singh of 
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Kant became one of the mortgagors 
through whom the present pl-aintiffs are 
claiming and that if Sher Singh of Kant 
had appropriated some amounts as 1am- 
bardar, it must be assumed that there 
was a deficit in the income of the mort¬ 
gaged property. 

We think that we cannot accept this 
contention. Slier Singh of Kant had no 
right in law to obtain possession of the 
mortgaged properties or retain possession 
of them. Having acquired the equity of 
redemption, which merely gave him the 
right to redeem the mortgage on payment 
of the mortgage money, he acquired no 
more than a mere interest of a mortga¬ 
gor. It did, however, happen that the 
Board of Revenue appointed him larabar- 
dar in preference to those who were in 
possession. But ‘the position of a lam- 
bardar is that of an agent for the co¬ 
sharers who are entitled to make realiza¬ 
tions and collect rents. The amount 
which was appropriated by Sher Singh of 
Kant was not appropriated by him in 
the capacity of a mortgagor, but was ap¬ 
propriated or realized in the capacity of 
an agent of the persons entitled to pos¬ 
session. If the mortgagees have for all 
these years remained quiet and never 
claimed their shares from their agent, 
the lambardar, it seems to us unjust and 
unfair that they should now make the 
plaintiffs suffer for their own negligence 
and default. It has been pointed out to 
us that in some years decrees have been 
actually obtained against the lambardars. 
If the mortgagees did not recover the 
balance of their share of the profits that 
was due to their own negligence and care¬ 
lessness, and it seems to us that in a suit 
for redemption of the separate villages 
we should not go into the question why 
the mortgagees did or did not sue the 
lambardar for the recovery of their share 
of the profits. The mortgagor had put 
the mortgagees in effective possession of 
the mortgaged property, and it cannot 
be asserted for a moment that if the 
mortgagees had bestirred themselves they 
would have been entitled through the 
revenue Court to recover their profits 
from year to year. If there was some 
sort of private adjustment on account of 
the fact that three sets of persons were 
lambardars of three groups of villages, or 
if it was due to negligence and careless¬ 
ness on the part of the mortgagees that 
they did not recover any share of the 


profits which they were legally entitled 
to recover from their agent and lambardar, 
we think that the present plaintiffs can¬ 
not be made to suffer for that. The 
stipulation in the mortgage-deed that if 
the profits of the property mortgaged he 
found to be insufficient, the mortgagor 
shall pay the deficiency in interest from 
year to year cannot apply to a case where! 
the profits have not in fact decreased, but! 
the mortgagees have, owing to their own 
default, failed to recover them from the 
lambardar. We are, therefore, of opinion! 
that in these appeals we should not go 
into the question whether or not the con¬ 
testing mortgagees were able to recover 
the amounts of the profits from their 
agent, the lambardar. 

Under S. 76 (g), T. P. Act, the contest¬ 
ing mortgagees were bound to keep clear, 
lull and accurate accounts of all sums re¬ 
ceived and spent by them as mortgagees 
together with vouchers by which the ac¬ 
counts were supported. Admittedly no 
attempt has been made to produce any 
such accounts. The learned Subordinate 
Judge has commented strongly on the 
non-production of such accounts and has 
in fact in his finding on issue 6 concluded 
that, having got accounts, the contesting 
mortgagees have not produced them al¬ 
though the Court demanded their pro¬ 
duction. Thus, they have deliberately 
withheld the accounts. Prima facie, there¬ 
fore, they would be liable to be debited 
with the total amount which ought to 
have been recovered on the basis of the 
gross rental after deducting the necessary 
expenses and land revenue, etc. But in¬ 
asmuch as the contesting mortgagees were 
not themselves the lambardars of villages 
Lodhipur and Niamatullah Nagarand had 
not the right to make direct collections 
from the tenants, these villages being 
under the lambardarship of Sher Singh of 
Kant, we think that it would be equit¬ 
able and just to make the defendants 
liable for the proportionate share of pro¬ 
fits which they would have got on the 
basis of actual collections made by the 
lambardar, provided that can be estab¬ 
lished. The true position, in our opinion, 
is that on account of the non-production 
of complete accounts the presumption 
would be against the contesting mort¬ 
gagees that they had realized their due 
share of the gross rental after making the 
necessary deductions. In particular years, 
however, if they succeed in establishing 
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that the total amount collected by the 
lambardar from the tenants was smaller, 
we think that it will be just and equit¬ 
able to make them liable for the propor¬ 
tionate share of the amounts so collected 
and realized, and not hold them liable 
for the amounts which remain unrealized 
by the lambardar. In our opinion, this 
is the only correct basis of accounting as 
the position now stands. Fortunately 
the proportionate liability on the vill¬ 
ages before us on account of the principal 
mortgage-money is not now disputed. The 
table at p. 26 (F. A. 281 of 1924) shows 
the proportionate liability on Lodhipur 
and Salimpur, which is now admitted. 

In the absence of any accounts or docu¬ 
mentary evidence the Court below has 
assumed that up to 27th October 1889 
the profits of the mortgaged property were 
just sufficient to pay the amount of the 
interest, and that on that date the whole 
sum of Rs. 1,00,000, neither more nor less, 
was duo. This position has not been 
challenged by either party before us. It 
has to be noted that the proportionate 
liability on the villages shown at p. 26 
represents the entire share of the mort¬ 
gagees. The contesting mortgagees are 
entitled only to one-third of this mort¬ 
gage-money. 

The mortgage-deed of 1869 does not 
contain any clear stipulation that the 
mortgagee is to take the entire profits in 
lieu of interest. It is entirely silent 
as regards the surplus. On the other 
hand, it does contain a covenant that if 
the profits are short, the deficiency will 
be paid by the mortgagor together with 
interest. Mr. Piare Lai Bjnerji, on be¬ 
half of the two plaintiffs, offered to pay 
the proportionate amount of the mortgage 
money without any deductions if the 
respondents would accept his offer. 
That offer was not accepted. The con¬ 
testing mortgagees insist on an account 
being taken and on their being cre¬ 
dited with the shortage in the amount of 
profits as compared with the amount of 
interest. When accounts have to begone 
into, we think it just and equitable that 
if in any particular year there was a sur¬ 
plus that should be credited to the ac¬ 
count of the mortgagor. 

The mortgage-deed mentioned the vari¬ 
ous villages by name and did not exclude 
any ihterest in those villages. It must, 
therefore, be taken that the entire pro¬ 
prietary interest of Sheoraj Singh in those 


villages was mortgaged. Of course if 
there were any proprietary interests be¬ 
longing to other persons they would not 
be deemed to have been mortgaged and in 
calculating the amount of profits the share 
of profits in respect of such proprietary 
interest would have to be excluded. 

We, therefore, think that it is neces¬ 
sary to call upon the Court below to get 
a fresh account prepared on the following 
lines : 

(1) The account of villages Lodhipur 
and Niamatullah Nagar should be pre¬ 
pared separately. 

(2) The proportionate liability of the 
mortgage money on 27th October 1889 
should be taken as given on p. 26 (F. A. 
No. 281 of 1924). 

(3) In all years the presumption should 
be that the amount of the profits on the 
basis of gross rental were realized as 
shown by the khatauni for those years. 

(4) If in any one year the contesting 
mortgagees prove that the amount actu¬ 
ally collected by the lambardar was les3 
than the gross rental, the actual collec¬ 
tions should be taken to represent the 
profits for those years. These figures will 
of course include any decretal amount that 
might have been realized subsequently. 

(5) If no other convincing documentary 
evidence is produced by the contesting 
respondents, the learned advocate for the 
appellants concedes that the amounts 
shown in the khataunis as having been 
realized during particular years should 
be accepted as representing the total col¬ 
lections made by the lambardar. In the 
absence of any more satisfactory evidence 
the figures in the khataunis for those 
years may be accepted as showing the 
actual collections. 

(6) The account should start with the 
proportionate amount of the principal 
sum as the amount due on 27th October 
1889 to which should be added the interest 
from year to year and from which should 
be deducted the proportionate amount re¬ 
ceived as profits from year to year. If 
in any one year the proportionate amount 
of the profits is less than the propor¬ 
tionate amount of the interest at the con¬ 
tractual rate the interest on the deficiency 
is to be calculated at one per cent per 
mensem simple interest, and the amount 
of the deficiency is to be debited to the 
mortgagors. If, on the other hand, there 
is a surplus, that should be credited to 
the account of the mortgagor and would 
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go to reduce the amount due for the next 
year. 

(7) The amounts to be deducted from 
the profits will be those mentioned in 
para. (I) of the mortgage-deed of 1869. 

This, in our opinion, disposes of the 
whole appeal and the cross-objections 
except with regard to the exclusien of 
certain railak land. Neither party is 
entitled as of right to produce any fresh 
evidence in this case. We, however, direct 
that they be allowed to produce docu¬ 
mentary evidence only and such formal 
oral evidence as may be required for the 
purpose of proving documentary evidence. 

Lakhpat Rai, one of the respondents, 
is dead, but two brothers, who are admit¬ 
ted by Mr. Mital to be members of a joint 
Hindu family, are on the record. Under 
the circumstances the appeal has not 
technically abated. Mr. Mital claims 
that he should be awarded separate costs 
for Badri Prasad and others. They were 
only pro*forma respondents and were not 
interested in the redemption of one-third 
of the mortgaged properties. We do not 
think that they are entitled to any costs. 
They need not appear in the enquiry that 
is to bo made in the Court below. The 
usual ten days will be allowed for filing 
objections, if any. 

M.N./r.K. Order according'y . 
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Dalal, J. 


Mohammad 

Appellant. 


Daud Khan —Plaintiff — 
v. 


Jai Lal and another —Defendants — 
Respondents. 

Second Appeal No. 856 of 1927, Decid¬ 
ed on 23rd January 1929, against decree 
of First Sub-Judge, Saharanpur, D/- 15th 
February 1927. 

Malicious Prosecution—No positive proof 
of innocence is necessary—Case not of sur¬ 
mise but of actual seeing by complainant— 
Acquittal raises presumption of reasonable 
ant) probably cause. 

When a person comes to Court after acquit¬ 
tal in the criminal Court, he has not positive¬ 
ly to prove his innocence but only want of 
reasonable and probable cause before he would 
be entitled to claim damages. The proof of a 
svant of reasonable and probable caus9 is not 
tantamount to proof of innocence. When a 
person has been acquitted, there would be a 
presumption of want of reasonable and prob¬ 
able cause in an occurrence when there was 


no scope for surmiso and the evidence was 
given by the defendant of what ho actually 
saw : A. J. R. 1926 P. C. 46 Appl. [P 265 C 2] 

Akhtar Ilusain Khan —for Appellant. 

Budra Narain Srivastava for K. K. 
Yerma —for Respondents. 

Judgment. —The view of civil Courts 
as to the examination of evidence in cases 
where damages are wanted for malicious 
prosecutions will have to be revised after 
the judgment of their Lordships in the 
case of Balbhaddar Singh v. Budri Sah 
(1). The common impression was that 
when a plaintiff came to Court after ac¬ 
quittal in the criminal Court, he had to 
prove his innocence positively before he 
would be entitled to claim damages. The 
proof of a want of reasonable and proba¬ 
ble cxuse, was held to be tantamount 
to proof of innocence. Their Lordships 
pointed out that what the plaintiff was 
callel upon to prove was that ho was pro- 
secutod by tne defendant and that the 
prosecution ended in his acquittal. He 
was not called upon to prove that he was 
innocent of the charge. He had to prove 
that the prosecution was instituted 
against him without any reasonable and 
probable cause. The evidence will have 
to be examined from a different point of 
view when the burden is removed from 
the plaintiff of proving his innocence 
positively. When the plaintiff has been 
acquitted, there would bo a presumption 
of want of reasonable and probable cause 
in an occurrence when there was no scope 
for surmise and the evidence was given 
by the defendant of what he actually 
saw. For what the defendant did not 
see himself, there may be a reasonable 
and probable cause of suspecting the 
plaintiff's complicity. Such reasonable 
and probable cause may not have been 
thought by the criminal Court sufficient 
to convict the plaintiff but if such exis¬ 
ted, the plaintiff would not be permitted 
to recover damages in the civil Court. 
Unless the plaintiff is called upon to 
prove his innocence, the only way he can 
prove want of reasonable and probable 
cause would be by pointing out that the 
defendant alleged that he actually saw 
the plaintiff committing the offence and 
yet this was not believed by the criminal 
Court. It is true that the defendant may 
be able to prove miscarriage of justice by 
the criminal Court and produce evidence 

(1) A. I. R. 1926 P. C. 46-1 Luck. 215-29 
0. C. 163. 
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so strong as to make it certain that the 
plaintiff was really guilty. In the pre¬ 
sent case no such evidence exists on be¬ 
half of the defendant. The witnesses are 
not of such a nature that they should be 
believed when they were not belteved by 
the criminal Court. Malice must have 
existed when Mangat Ram falsely impli¬ 
cated the plaintiff, Mohammad Daud 
Khan, along with others who had cut the 
crops. It may he repeated that Mangat 
Ram did not merely allege that Moham¬ 
mad Daud Khan must have instigated 
the tenants to cut the crops but he ac¬ 
tually deposed that Mohimmad Daud 
Khan was present at the spot. Under 
the circumstances I am of opinion that 
the plaintiff is entitled to recover dama¬ 
ges from Mangat Ram. As against Jai 
Dal, there is no evidence that he instiga¬ 
ted Mangat Ram to prosecute the plain¬ 
tiff falsely 

Tn the result the appeal is dismissed 
against Jai Lal with costs to Jai Lal. 
As against Mangat Ram, the appeal is 
decreed for a sum of Rs. 120. It is stated 
that three persons in making the defence 
spent about Rs. 150. He says in this 
plaint, para. 8 that he had to defray all 
the expenses for all the three men, who 
were prosecuted and acquitted. There is 
no evidence to the contrary. A sum of 
Rs. 150, however, seems to be too high. 
I reduce it to Rs. 120. As to other spe¬ 
cial damages, there is no evidence. I de¬ 
cree the appeal against Mangat Ram for 
Rs. 120 with proportionate costs of all 
the Courts. 

R.K. Claim partially decreed. 
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Hears, C. J., and Mukerji, J. 

Mt. Purnama Devi —Appellant. 

v. 

. Bam Prasad and another —Respon¬ 
dents. 

First Appeal No. 313 of 1928, Decided 
on 3rd December 1928, from decree of 
Sub-Judge, Shahjahanpur, D/- 14th April 
1928. 

Civil P. C., O. 21, R. 72—Decree-holder, 
allowed lo purchase in full satisfaction of 
decree, must pay poundage. 

When a decree-holder is allowed to purchase 
the property ordered to be sold on condition 
that he would purchase it in full satisfaction 
of the decree, the decree-holder must pay 


poundage as part of the costs of the execution 
of the decree: All, E. F. A. No. 332 of 1926, 
Bel-on. [P 260 C 2] 

K. N . Katju —for Appellant. 

Judgment. —This appeal raises a ques¬ 
tion which has very recently been de¬ 
cided by one of us sitting with another 
Judge of this Court (E. F. A. No. 332 of 
of 1926, decided on 15th November 1928). 
The question is, when a decree-holder is 
allowed to purchase the property ordered 
to be sold on condition that he would 
purchase it in full satisfaction of the! 
decree, whether he is entitled to recover 
from the judgment-debtor any money that 
he has to pay by way of poundage. It 
was held in the case mentioned above tint 
the decree-holder must pay poundage as' 
part of the costs of the execution of the 
decree. We think that this view is cor¬ 
rect, and we accordingly dismiss the 
appeal. 

R.K. Appeal dismissed. 
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Dalal, J. 

Pearey Lal —Plaintiff—Applicant. 

v. ♦ 

Sita Rim — Defendant—Non-Appli¬ 
cant. 

Civil Revn. No. 183 of 1928, Decided 
on 2nd August 1928, agiinst order of 
Small Cause Court Julge, Chandausi. 

Civil P. C., S. 47 — Suit against a suprat- 
dar on ground of damages due to his mis¬ 
appropriating the property is barred—Civil 

P. C., S. 145. 

A suit by a slecrea-holder against a suprat- 
dar on the grouud that the plaintiff had suf¬ 
fered loss by the supratdar misappTopriatiug 
the property is barred by Ss. 145 and 47. 

[P 266 C 2] 

Shahd Saran —for Applicant. 

Order. —The respondent is not repre¬ 
sented. Mr. Shabl Saran, on behalf of 
the appellant, has placed all the law 
available on the subject. The defendant 
was put in charge of attached property 
which it is said he misappropriated. The 
plaintiff thereupon brought the present 
suit on the ground that he was a decree- 
holder and had suffered loss by the defen¬ 
dant misappropriating the property. In 
my opinion the provisions of S. 14o,' 
Civil P. C., will bar such a suit. When 
any person has become liable as surety 
for the restitution of any property taken in 
execution of a decree, the decree may be 
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executed against him in the manner here¬ 
in provided for the execution of decrees, 
and such person shall for the purposes of 
appeal bo deemed a party within the 
meaning of S. 47. The plaintiff, there¬ 
fore, ought to have take action against 
the defendant in the execution depart¬ 
ment of the Court where he had obtained 
the decree and not brought a separate 
suit. 

It was argued that the plaintiff had 
suffered damage and, therefore, he can 
bring the suit in tort. If this were granted, 
the plaintiff’s plaint is not sufficient. 
The plaint bases the cause of action on 
the misappropriation. It is not alleged 
therein that the decree has been incapa¬ 
ble of execution or that the plaintiff 
would not be able to recover the balance 
of the decree from the judgment-debtor. 
If the plaintiff sued independently of the 
liability of the defendant as a suparddar 
in a civil Court, he ought to have made 
out a case of his suffering loss by the ac¬ 
tion of the defendant. He has not done 
so. I dismiss this application. 

R.K. Application dismissed. 

A. I. R. 1929 Allahabad 267(1) 

SULAIMAN, AG. C. J. AND WEIR, J. 
Chiranji Lai —Judgment-debtor— Ap¬ 
pellant. 

v. 

Ram Sarup —Decree-holder—Respon¬ 
dent. 

Letters Patent Appeal No. 74 of 1926, 
Decided on 25th May 1928, against judg¬ 
ment of Banerji, J. 

Limitation Act, S. 7 — Joint decree for 
possession and demolishing construction, in 
favour of a major and minor—Interests dis¬ 
tinct and separate—Execution application 
by minor within three years of majority is 
not barred. 

Where a joint decree for possession of land 
and demolition of a construction is passed in 
favour of a major and a minor although their 
interests were distinct and separate, the major 
cannot give a valid discharge for the minor 
and, therefore, an execution application by 
the minor within three years from attaining 
majority is not barred. [P 2G7 P 2j 

A. M. Khicaja and Narain Prasad As- 
thana— for Appellant. 

N. C. Vaish and Panna Lai —for Res¬ 
pondent. 

Judgment. — This execution appeal 
arises out of a suit for possession of land, 
demolition of certain constructions and 
costs. The suit was instituted by the 
widow of a deceased brother and a minor 
brother. It is admitted that the inte- 
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rests of the two plaintiffs were distinct 
and separate, but they were cosharers in 
the land. A joint decree was passed in 
favour of the plaintiffs. The defendant- 
did not carry out the order of the Court 
for the removal of the constructions. 
The minor plaintiff filed an application 
for execution of the decree within three 
years of his attaining majority. The de¬ 
fendant contested the application on the 
ground that in view of the provisions of 
S. 7, Lim. Act, the application was bar¬ 
red by time. We are of opinion that in 
this particulur case it is impossible to 
hold that the widow of the deceased bro¬ 
ther could have, without the concurrence 
of her brother-in-law, given a valid dis¬ 
charge to the judgment-debtor. In these- 
circumstances, limitation did not begin, 
to run against the minor decree-holder 
till he attained majority. The appeal 
has no force and is dismissed with costs. 

R.K. Appeal dismissed. 

* * A I. R. 1929 Allahabad 267(2} 

Boys and Sen, J J. 

Emperor 

v. 

Bashii —Opposite Party. 

Criminal Ref. No. 883 of 1928, Decided 
on 31st January 1929, made by Dist- 
Magistrate, Saharanpur, D/- 9-11-1928 

# (a) Criminal P. C., S. 438 — Prosecu¬ 
tion negligent in bringing facts justifying 
enhanced sentence to Court’s notice — High 
Court should not enhance. 

In a case where material justifying enhan¬ 
ced sentence was within the knowledge of the- 
prosecution before the conclusion of the- 
trial and was not brought, by the negli¬ 
gence of the prosecution, to the notice of 
the trial Court High Court would not in¬ 
terfere, on reference, for enhancing the- 
sentence. To permit the prosecution to plead 
their own negligence and to harass the accu¬ 
sed with further proceedings directed towards 
the enhancement of the sentence would simp¬ 
ly be to put a premium on the negligence of 
the prosecution. [P 2G8 C IT 

# # (b) Criminal P. C., S. 280—Summary 
trial in some case may be legal but not 
desirable. 

It is manifest that a summary trial is in¬ 
tended to be directed towards offences which 
are appropriate for such form of trial. While 
it may be legal to use that procedure in a par- 
ticuar case, it does not follow that it is desire 
able. An offence which may seem very grave- 
when regarded only from the point of view of 
the section applicable may really be, in the 
light of its particular circumstances, of a tri¬ 
vial nature.- On the other hand the conse¬ 
quences following upon conviction of what is. 
in itself a trivial offence may be so grave as to-, 
render a summary trial unsuitable.[P 2G8 C 2] 
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In a case under S. 411, I. P. C. tried sum¬ 
marily, the accused had already been bound 
down under S. 103, Criminal P. C., in a per¬ 
sonal bond with cm3 surety. He was also a 
previous convict. At the time when the case, 
tried summarily, was sent up by the police 
they know that they were not only making a 
■charge of theft, but that the sentence should 
be very seriously enhanced owing to the previ¬ 
ous convictions, and they knew that the con¬ 
sequences of the accused boing under a bond 
were certain to follow. 

Held : that it was clearly a case that requi¬ 
red a full hearing and record. [P 2G9 C 2] 

M. Waliullah —for the Crown. 

Judgment. —This is a reference made 
through the Sessions Judge of Saharan- 
pur at the request of the District Magis¬ 
trate of Saharanpur asking this Court to 
enhance the sentence of a fine of Rs. 50 or 
three months’ rigorous imprisonment in 
default passed on Bashir, accused, on 10th 
October 1928, under S. 411, I.P.C. The ac¬ 
cused was tried summarily. It is said 
to have transpired since, that the accused 
had been convicted on 21st May 1923, 
under S. 379, I. P. C., and bound over for 
six months under S. 562, Criminal P. C., 
and further convicted on 22nd December 
1924, under S. 457/75, I P. C. and sen¬ 
tenced to 18 months’ rigorous imprison¬ 
ment and Rs. 50 fine or two months rigo¬ 
rous imprisonment in default. 

Admittedly these two previous convic¬ 
tions were not brought to the notice of 
the trial Magistrate in any way whatever. 
It is admitted on behalf of the Crown 
that “ the investigating officer failed to 
mention them in his charge-sheet,” and 
further that ‘ no blame appears to attach 
to the Magistrate as he was unaware of 
the previous convictions.” It is no doubt 
in view of this last statement that, so far 
as our record shows, the trial Magistrate 
was not asked to offer any explanation. 

We have no hesitation whatever in 
saying that in a case where material was 
within the knowledge of the pro 39 Cution 
before the conclusion of th9 trial and was 
:uot brought, by the negligence of the 
iprosecution, to the notice of the trial 
iCourt, wa ought to refuse to interfere, 
and in this case wa do refuse. To per¬ 
mit the prosecution to plead their own 
negligence and to harass the accused with 
jfurther proceedings directed towards the 
enhancement of the sentence would simp¬ 
ly be to put a premium on the exercise 
■ )f negligence by the prosecution them¬ 
selves. 

Bab th9 m itter does not end here. It 
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is due to this application for enhance¬ 
ment that we have had to examine the 
record, and we are wholly dissatisfied 
with the manner in which the case has 
been conducted. In the first place it is 
manifest that a summary trial is intend¬ 
ed to be directed towards offences which 
are appropriate for such form of trial. 
While it may be legal to U3e that proce¬ 
dure in a particular case, it does not 
follow that it is desirable. An offence 
which may seem very grave when regard¬ 
ed only from the point of view of the 
section applicable may really be, in the 
light of its particular circumstances, of a 
trivial nature On the other hand the 
consequences following upon conviction 
of what is in itself a .trivial offence may 
be so grave as to render a summary trial 
unsuitable. From a conviction in this 
case another serious cjnsequence was go¬ 
ing to follow. The accused had been 
bound down on 3rd August 1928, under 
S. 109, Criminal P. C., in a personal bond 
of Rs. 100 with one surety of the like 
amount. We have no information in the 
brief record before us as to whether he 
had been bound down for one year or for 
three years. But the result is that if a 
conviction was arrived at ia the pre¬ 
sent case the accused would not only 
have to suffer the sentence he might 
get in this particular case. Applica¬ 
tion would be made, as it has been 
made, to the trial Magistrate to take 
steps to see that the security bond 
was cancelled and the security forfeited. 
It appears, then, that at the time when; 
this case was sent up by the police 
they knew that they were not only mak¬ 
ing a charge of theft, bub they knew that 
the sentence should be very seriously 
enhance! owing to the previous convic¬ 
tions, and they knew that the conse¬ 
quences, which we have named, of the! 
accuse! being under a bond were certain 
to follow. If these facts had all been 
brought to the attention of the Magis¬ 
trate when he first tock up the case, we 
think that he would probably have exer-' 
cisel his discretion not to hear the case 
summarily, and we think that he should 
have so exercise! it. It was clearly a 
case that required a full hearing and! 
record. 

Further the record, such record as we 
have of th 9 case, shows that the accused 
may have been gravely prejudiced by the 
summary way in which his case was 
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dealt with. If the case as it is now 
made for the Crown be accepted, this 
accused must have been released from jail 
some time in the middle of 1926. Two 
years later he is bound down on 3rd 
August 1928, under S. 109. He is then 
said to have been caught in the possession 
of stolen property, presumably some time 
shortly after 28th August 1928, that is 
to say, at any rate within a month of 
having been bound over. Wo cannoo 
specify the date because while the judg¬ 
ment shows that the property was stolen 
on 28th August 1928, there is nothing on 
the record to show us on what date the 
search took place as a result of which the 
stolen property is said to have been found 
with the accused. The trial did not 
take place till 10th October 1928, 
i. e., some seven weeks later. The pro¬ 
perty stolen is said to have consisted of 
a large number of articles amounting in 
value to Rs. 122 and consisting of a 
number of coats, cloth, ornaments, etc. 
The complainant in his report of the 
theft said that he suspected three persons, 
Khedu, Mangalwa, and Bashir, presum¬ 
ably the present accused. His only rea¬ 
son for suspecting them was that he was 
on bad terms with them. We have no 
information whether the houses of the 
other two men were searched or not. 
The only article found in this man’s house 
was one coat valued at Rs. 2. Owing to 
the fact that the trial wa3 held in this 
8umnury way there is no evidence as to 
the search or the date on which it was 
held, or as to the place in which the coat 
was found. 

In one sense this may be regarded 
as immaterial because the accused 
claimed the coat to be his own pro¬ 
perty. The coat is said to be identified 
as the property of the complainant by 
the complainant himself, a darzi, who 
swears that he made it and that it was 
the coat of the complainant, and a rail¬ 
way store-keeper, who says, according to 
the summary judgment, that this parti¬ 
cular coat was given to the complainant 
by the railway, and that there was a 
railway identification mark on the coat, 
and that it was given to the complainant 
as part of his uniform. It is reasonable 
that such a store-keeper should be able 
to identify a coat as being of the railway 
pattern and to identify the railway mark, 
but it is difficult to suppose (at any rate 
thore is nothing on the record to support 
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such a belief) that he could really iden¬ 
tify the particular coat as having been 
issued to the particular man. However, 
that may be, that is all the evidence 
according to the Magistrate’s summary 
that there was on behalf of the prosecu¬ 
tion, and the Magistrate was possibly 
entitled to take it that the identity of 
the coat as the property of the complain¬ 
ant was established. The Magistrate 
remarks : "The defence is too weak to 
rebut the evidence adduced by the pro¬ 
secution.” We are unable to appreciate 
what he meant by this observation in 
view of the nature of the defence. The 
Magistrate says (we have his original 
judgment before us) : "Accused pleads 
guilty” (sic. He pleaded not guilty) 
"and says he purchased it from one 
Bashir” (as Bashir is the name of the 
accused this is probably another mistake) 
"for Rs. 2 and that the accused was an¬ 
noyed with him in connexion of certain 
woman. This was the reason for his 
being implicated in the case. He pro¬ 
duce! one witness who 

“ iu a vaguo way says thafe tho accusal pur¬ 
chased a coat for Rs. 2 rosambling that one 
shown to him in the Court. He does not 
know the name of person from whom tho coat 
was purchased.” 

It is clear that unless some dates aro 
quoted to show that the accused was 
claiming to have purchased this coat at 
a date prior to the date on which it is 
alleged to have been stolen from the 
complainant, there is nothing whatever 
in tho prosecution cxse to rebut the case 
for the accused. On the other hand, 
there is something actually to support 
the case for the accused. The accused 
says that he has been selected to be 
charged in this case because there is 
some trouble between him and the com¬ 
plainant about a woman. It is striking 
that the only reason given by the com¬ 
plainant for suspecting the accused is 
that he was on bad terms with him and 
two others. 

Taking into consideration all these 
facts, and in a case where application is 
made for an enhancement we are called 
upon to look into the facts, we are satis¬ 
fied that an enhancement should not he 
ordered by us, and we are not satisfied 
at all with the way the accused was 
tried or that he was rightly convicted. 
We, therefore, set aside the conviction 
and sentence and direct that the accused 
be released, unless he is wanted upon 
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any other charge. We frame our order 
in this way on the supposition that he 
may still he in jail. But even if he has 
unfortunately already had to serve his 
•sentence under this conviction, he is 
still interested in having this right 
order-in his case passed, for if the con¬ 
viction he maintained and not set aside 
merely on the ground that the sentence 
has been served, it would not only be an 
improper order to piss, but it would 
justify possibly the cancellation of the 
bond taken from the accused on 3rd 
Agust 1928. [f any proceedings have 
been taken to cancel that bond and to 
send the accused to jail on the ground 
that he has committed a breach of that 
bond as evidenced by the conviction we 
have just set aside, those proceedings for 
the cincellation of the bond will he set 
aside, and if the accused is in jail in 
consequence thereof lie will be released 
and the bond will be restored to the 


Judgment.— This is a reference made 

to us through the Sessions Julge of 
Saharanpur by the District Magistrate 
of Saharanpur asking for an enhancement 
of the sentence of six months’ rigorous 
imprisonment passed upon Prem under 
S. 457, I. P. C. The facts of this case 
aie somewhat different to Emperor 
v * t Bashir ([), from the same district of 
which we have just disposed. En that 
case there was no question but that the 
negligence which led to the omission to 
take into consideration the previous con¬ 
victions was due solely to the negligence 
of the investigating or prosecuting officers. 
The Magistrate was not in the remotest 
degree to blame. En this case we have 
read the various explanations and orders 
dealing with the fact that three previous 
convictions were not given, at any rate, 
full weight in awarding the sentence. Et 
is unnecessary to examine the case in 
detail. 


operation which it had prior to this con- Et appears that the convictions were 
v ^ c ^ on * set out in detail in the charge sheet 

D.D. Conviction set aside. sent up by the police. They were 


drawn to the attention of the Magistrate 
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Emperor 

v. 

Prem —Opposite Party. 

Criminal Ref. No. 884 of 1928, Decided 
on 3Lsfc January 1929, made by Dist. 
Magistrate, Sahtranpur, D/- 27th Sep¬ 
tember 1928. 


tence of some convictions of some sort 
came to the attention of the Magistrate 
in a statement volunteered by the accused 
in answer to a question but not to a 
question directed towards the existence 
of the convictions, and the answer of the 
accused did not suggest the dates of the 
convictions, or the offences for which he 
was convicted, or the sentences which he’ 


(a) Criminal trial—Duty of prosecution — 
Previous conviction should be brought to 
notice at proper time. 

Although there is a general duty cast on 
the trial Magistrate to see that all the material 
evidence is before the Court, still that duty 
cannot relieve the prosecution from what is 
primarily their duty to see that matters, such 
as previous convictions are brought definitely 
to the notice of the Court at the proper time. 

[P 270 C 2,-P 271 C 1] 

(b) Criminal P. C., S- 438 -Magistrate 
sentencing accused to six months rigorous 
imprisonment without considering previous 

convictions—Previous conviction being prior 

to two years and half—Sentence was not 
enhanced. 

The trial Magistrate sentenced the accused 
to six months’ rigorous imprisonment under 
S. 457, I. P. C., without giving due consi¬ 
deration to the previous couvictions. But the 
last conviction against the accused was prior 
to two years and a half from the date of the 
present offence. 

Held : that the sentence need not be en- 
hanced-.A.I.R. 1929 All. 267 {2),Dist. [P 271 C 1] 

M. Waliullah —for the Crown. 


received. After that there is nothing to 
show that anything was brought to the 
attention of the Magistrate. 

The trial Migi9trate has stated the case 
very frankly and says that he has not pos¬ 
sibly time when trying his various cases 
to be examining the record to look for 9uch 
matters as the possible existence of pre¬ 
vious CDavictions, ani says that the 
primary duty in this respect lies upon 
the prosecution. There is a duty cast 
upon the trial Magistrate to see that all 
the material evidence is, if possible, be¬ 
fore the Court, and it is a duty which 
sometimes Magistrates do not fully dis¬ 
charge. But on the other hand it is a 
general duty, and that duty cannot pos¬ 
sibly beheld to relieve the prosecution 
from what is clearly primirily their dufc^ 
to see thit mibter3, such as the existence 
of previous co n viction s a re b rough t d efi- 
(1) a7i. R. 1)2} All. 267 (2). 
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§ aitely to the notice of the Court at the 
proper time. In this particular case it 
would appear that the accused would not 
have denied the existence of the particu¬ 
lar convictions if they had been put to 
him, and did in fact voluntarily admit 
that there were previous convictions of 
some sort against him. As it cannot he 
said that the Magistrate did uot have 
these previous convictions brought to his 
notice at all and was not to some, though 
a very slight, extent responsible for not 
taking step3 in regard to them, we might 
have been disposed, if the circumstances 
were otherwise, to set aside the convic¬ 
tion and sentences and to direct the 
Court to proceed as from the date imme¬ 
diately preceding the judgment, and to 
question the accused about the previous 
convictions, and if necessary to take evi¬ 
dence in regard thereto, but we do not 
think in the present case that the in¬ 
terests of justice call for this further ex¬ 
pen liture of public time and money. The 
last conviction of the accused is said to 
have been on 18th February 1925, to one 
years’s rigorous imprisonment, and ho 
presumably was released from jail some¬ 
where in the beginning of February 1926. 
The offence with which he has now been 
charged was committed on 25th August 
1928. There is, therefore, so far as the 
record goes, nothing against this man 
during a period of two and a half years, 
land lie has actually received a sentence 
of six months’ rigorous imprisonment. 
'Under the circumstances we do not think 
it necessary to interfere, and with this 
expression of our opinion let the record 
be returned. 

S.N./r.K. Sentence not interfered with. 
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Dalal, J. 

Ganga Sahai and others —Applicants. 

v. 

Emperor —Opposite Party. 

Criminal Revn. No. 885 of 1928, De¬ 
cided on 28th January 1929, against 
order of First Class, Magistrate, Meerut, 
D- 17th October 1928. 

Northern India Canals and Drainage Act 
(8 of 1873), Ss. 20 and 21—Water*course 
30 years old Prosumption of agreement or 
action under the Act arises. 

Where a water-course is thirty years old 
a Court will bo entitled to dra*w a presump¬ 
tion that it was started by agreement or ac¬ 
tion was taken undor S. 20 or S. 21. 

[P 271 C 2] 


Sagar Chand Goyel —for Applicants. 

M. Waliullah and*L. M. Hoy —for the 
Crown. 

Judgment. --The three applicants 
have been convicted of an offence under 
S. 70, Canal and Drainage Act (Northern 
India), No. 8 of 1873. It applies to these 
provinces and to the Punjab. The ap¬ 
plicants are much concerned at not 
knowing the exact clause of S. 70 under 
which they have been convicted. The 
learned Assistant Government Advocate 
has been pleased to satisfy their curio¬ 
sity by stating that the clause is No (2) 
of S. 70 in so far that they interfered 
with the supply of water through a canal 
passing through their field. It is hoped 
that this explanation will now satisfy 
them. 

The argument of learned counsel was 
that the water-course was private and 
not the property of the Canal Depart¬ 
ment, and that, therefore, the complain¬ 
ant had no right to flow water through 
it. The lower appellate Court has 
rightly pointed out that there being evi¬ 
dence of the supply of water through 
this water-course for thirty years it must 
be presumed that either there was an 
agreement between the parties, or action 
had been taken under S. 20 or 21 of the' 
Act. A canal is a water-course accord¬ 
ing to S. 3 (1) (c) and a water-course is : 
defined in Cl. (2) of that section 

“as any channel which is supplied with water 
from a canal, but which is not maintained 
at the cost of Government, and all subsidiary 
works belonging to any such channel.” 

There cannot be the slightest doubt 
that what was stopped by the applicants 
was a water-course. The question then 
remains whether this water-course was 
started through agreement or under the 

provisions of S. 20 or S. 21, Canal Act. 

The learned counsel on behalf of the ap¬ 
plicants argued that in every case the 
burden should be thrown on the com¬ 
plainant to prove either an agreement or 
action under the sections mentioned 
above. Any such specific proof is not 
necessary. If the water-course were 
recent say, of a year or two ago, such 
proof may be required. In the present 
case when this water-course is thirty 
years old a Court will bo entitled to 
draw a presumption that it was started 
by agreement or under the provisions of 
the Act. Even the defence witnesses 
speak of a water-course by agreement. 
Their allegation, however, was that it 
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was started ouly seven or eight years 
earlier, and that the water was not 
stopped by .the applicants but by some 
other person. In the trial Court the 
refinement as^ to water-course was 
the defence of the learned counsel of 
that Court and not the defence of the ap¬ 
plicants, whose real defence was that 
they were not the culprits, but that 
someone else was. Reference was made 
to a ruling of the Punjab High Court 
that such a water-course should be 
established either by agreement or under 
the provisions of Ss. 20 and 2L of the 
Act in order to make a person interfering 
with such water-course liable under the 
penal provisions of the Act. The law 
applicable will vary with the circum¬ 
stances of every case. Where a water¬ 
course is flowing for thirty years it would 
be impossible to discover papers relat¬ 
ing thereto and the presumption would 
in the absence of rebutting evidence 
amount in such a case to proof that 
there had beon an agreement between 
the parties, or action had been taken 
under the Act. It is certain, therefore, 
that the water-course was one which 
could not be interfered with by any per¬ 
son without rendering himself liable to 
the penal clauses of the statute. The 
lower appellate Court recorded some 
further evidence, but did not comment on 
it. The case, however, is proved by the 
evidence in the trial Court, and no fur¬ 
ther evidence was necessary. 

My attention was drawn to the large 
amount of fine imposed on every one of 
the applicants. It appears, however, 
that a very large portion thereof has 
been paid to the complainant by way of 
compensation. Under the circumstances 
the fine was justified. I dismiss this 
application. 

P.D./r.K. Application dismissed. 

-— 
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Dalal, J. 

Jadunandan Misra and others —Ap¬ 
plicants. 

v. 

Sheopahal —Opposite Party. 

Criminal Revn No. 5 of 1929, Deci¬ 
ded on lith February 1929, against 
order of Magistrate, First Class, Ballia, 
D/- 21st December 1928. 

Criminal P. C , S. 439—Revision filed 
without approaching District Magistrate or 
Sessions Court—Allahabad High Court re- 
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fuses to hear it even after ex-parte admis¬ 
sion of it. 

It has been the settled practice of the Al¬ 
lahabad High Court to refuse to hear an appli¬ 
cation for revision even after an ex-parte ad¬ 
mission of the application, when the appli¬ 
cant has not first applied to the District 
Magistrase or to the Sessions Judge for revi¬ 
sion and it is not advisable to vary tlio 
practice though there may not be any rule of 
statute law on the subject : A. I. R. 1921 
All. 30; A.I.R. 1927 All. 829; and A.I.R. 
1921 Cal. 76, Rel. on. [P 272 C 2] 

Sagar Ckani Goyel —for Applicants. 

A. P. Pandey —for Opposite Party. 

Judgment. — I am sorry to disappoint 
Mr. Goyel who I see has come prepare.1 
with a large number of law reports. 
When 1 admitted this revision, I over¬ 
looked the omission of the applicants to 
approach the Sessions Judge first. In 
future the trial clerk is directed to note 
when an application for revision is made 
direct to this Court without first ap¬ 
proaching the District Magistrate or the 
Court of Sessions. As a rule there is a 
practice at the Bar to certify in the 
grouuds of revision that application was 
made to the District Judge or to the 
Sessions Judge and had not proved suc¬ 
cessful. If the trial clerk makes a note, 
the attention of the Judge would at once 
be drawn to the omission. 

It has been the settled practice of this 
Court to refuse to hear an application for 
revision, even after an ex-parte admission 
of the application, when the applicant 
has not first applied to the District 
Magistrate or to the Sessions Judge for 
revision. The practice was laid down 
by a Bench Judgment of this Court in 
Sharif Ahmad v. Q.abal Singh (A, I. R. 
1921 All. 30). This practice was fol¬ 
lowed by Kendall, J., in Nathe Singh v. 
Emperor {A. I. R. 1927 All. 829). 
When a settled practice has been ob¬ 
served in this Court for at least eight 
years, it is not advisable to vary it 
though there may not be any rule of 
statute law on the subject. It appears 
that in the Calcutta High Court also 
such a rule is observed: see Rash Behan 
Saha v. Phani Bhusan Haidar (1). 
This application is dismissed, but the 
dismissal will not prevent the applicants 
if they so desire from approaching the 
District Magistrate or the Sessions 

Judge. . , 

S.N./r.K. ' Revision dismissed. 



(1) A. I. R. 1921 Cal. 76=48 Gal. 534. 
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Boys and Sen, JJ. 

Emperor 

v. 

Ram Lal and another —Opposite Par¬ 
ties. 

Criminal Ref. No. 837 of 1928, Decided 
on 28th January 192d, made by Dist. 
Magistrate, Shahjahanpur, D/- 5th 
November 1928. 

(a) Criminal P. C., S. 110—Joint notice. 

A joint notice to show cause to more than 
one persons is undesirable. [P 274 (J 2] 

(b) Criminal P. C., S. 43S—High Court 
would not go into merits unless there is 
material departure from legal principle!. 

The High Court would declint to go into 
the merits of a case ou the revisioual 9 ide 
unless there is something to show that there 
has been a material departure irom the legal 
principles according to which th 3 case ought 
to have been dealt with and it would go into 
facts only if somoshing is shown which parti¬ 
cularly indicates that it is desirable 10 enter 
into those facts. [p 275 (J ij 

* (c) Criminal P. C. f S. 110—Previous 

convictions are relevant to show character. 

The existence of a number of previous con¬ 
victions ot offences such as theft is a matter 
which mayaai should be talcjn into consi¬ 
deration as indicating tho character and dis¬ 
position of the accused, but the existence of 
such convictions is not by itself sutiicient to 
justify ordering the accused to furnish secu- 

i. ? f * k 1 * a considera- 

tion of the period Chao has elapsed subsequent 

to the last of the convictions in order to s^e 
whether during that pjrioi the accused has 
apparently shown a disposition to conduct 
himself properly or whether there are indi¬ 
cations that ho has during that period con¬ 
tinued in his previous Course, though he may 
not have actually brought himself withiu the 
clutches of thi law. [p 27b (J ij 

* (d) Criminal P. C S. 110—Suspicion. 
°f th-ttare inadmissible though by police 
officer. 

The suspicions of a witness that a particular 
man committed, either singly or with others 
a theft in his house is wholly inadmissible in 
a proceeding under S. 110. 1 „ this respect a 

police othcer stands in no stronger position 
than any othjr witness. There are only two 
kinds or evidence which are properly admis¬ 
sible. Ordinarily speaking the case will bo 
governed J)y exactly the same rules of evidence 
as govern any other cases. A witness cannot 
say what he suspects. If the prosecution 
know that the witness does suspect the ac¬ 
cused of having taken part in a theft, tho pro¬ 
secution can question that witness before he 

is put into the witness-box and ask him what 

Th™ r T° nB , f ° r 6 us P ectiu g the accused. 
They can themselves ascertain from the wit¬ 
ness that facts are within his knowledge and 
then put him into tho witness-box to’give 
evidence as to those facts, and it will be fo? 
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the Magistrate to determine whether those 
facts alone or supported by other evidence 
create such a conviction in his mind as to 
justify calling for security. But a witness's 

suspicions” and his “allegations” that the 
accused is a thief, etc. are worth nothing and 
should not be admitted. [P 275 G 2, P 27b C 1] 

* (e) Criminal P. C., S. 110— Evidence of 
general repute must be tested. 

The mere production of a string of witnesses 
who say that an accused person’s general 
repute is so and so can carry very little weight 
unless soAe attempt has been made to show 
that he is a person in a position to know the 
general repute, and there has been some 
reasonable attempt by the counsel for the 
accused or by the Court to chock the valuo of 
the evidence. 27b q 2] 

(f) Criminal P. C., S. 438-District Magis- 
trate should not merely forward the Prose¬ 
cuting Inspector’s notes en bloc to the Hi^h 
Court. 0 

Where a Prosecuting Inspjctor being dis¬ 
satisfied with th 3 trial Court’s order moves 
tho District Magistrate for referring the case 
to High Court, the District Magistrate should 
examine the notes of the Prosecuting Inspec¬ 
tor for himself, and if there is any portion of 
them that contains material which he thinks 
to be ot value he should embody that nnterial 
in his own order. It is improper to accept en 
bloc tho Prosocuting Inspector’s criticizms 
and simply attach them to his letter. 

[P 276 C 2] 

M. Waliullah for the Crown. 

Judgment. This is described as a 
reference by the Sessions Judge of Shak- 
jahanpur. If appears that the police 
secured the institution of proceedings 
under S. 110, Criminal P. Q. against two 
persons Roshan and Ramlal. The police 
desired that these two men should be£ 
hound down for a period of three years 
each. The case was heard at the usual 
great length which is one of the un¬ 
fortunate characteristics of this typo of 
case, and the Magistrate eventually dis¬ 
charged Ramlal and bound down Roshan 
for a period of only one year. This did 
not satisfy the police, and the Prosecuting 
inspector approached the District Magis! 
trate with a number of written criticizms 
of the order of the trial Magistrate and 
concluded his notes as follows 

‘lt is therefore requested that the High Court 
kindly be moved to enhance the^erm of 
one year s not.ee of Roshan to three years and 

O ri ^nVl^or lal * KamU1 UQdar 3. «7. 

The type-writfen copy, which is all 
that can be traced in this Comt, is un¬ 
dated and shows that the signature to- 

the document is illegible. 

Whether this document was ever per¬ 
used by the District M igistrate or not 
we are unable to say. The next proceed- 
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ing that we have before us is a letter 
purporting to be from the District Magis¬ 
trate to the Registrar of this Court, 
through the Sessions Judge of Shahja- 
hanpur, which purports to be signed on 
behalf of the District Magistrate by a 
Deputy Magistrate, apparently Pt. Ani- 
rudh Kishan Sharma, and to it was 
attached the note of the Prosecuting 
Inspector. 

This letter together with the note 
reached the Sessions Judge, Mr. Ardagh. 
’Whether there was any hearing of the 
case before Mr. Ardagh we cannot say; 
but he passed an order on 1st November. 
1928, which begins: 

“In this case the District Magistrate re¬ 
commends that the period for which security 
is demanded from Roshan bo increased to 
three years and that security be demanded 
from Ramlal for one year. I have been 
through the file.” 

This suggests that the learned Judge 
examined the file for himself but did not 
have it argued before him. His order, 
which is a very brief one, concludes: 

“As regards tho case of Roshan from whom 
security was demanded for a year there ap¬ 
pears to bo no necessity to approach the 
Hon’ble High Court through tho Local Govern¬ 
ment. No appeal has boen presented on be¬ 
half of Roshan and the period of appeal has 
expired.” 

In an earlier portion of the judgment 
he had said: 

“I consider that the prosecution evidence 
against both the accused is uurobutted and 
that security should have boen demanded 
^rom both.” 

and as to Roshan 

“security should have boon demanded for a 
longer period.” 

In another place on the back of the 
letter from the District Magistrate to 
the Registrar of this Court, which has 
been signed on behalf of tho District 
Magistrate by Mr. Sharma, Deputy Magis¬ 
trate, the learned Judge endorsed: 

“Forwarded to tho Registrar, High Court of 
Judicature at Allahabad, for orders of the 
Hon’ble Court.” 

In fact this last action is all that 
was called for on the part of the 
Sessions Judge in the case of a reference, 
by the District Magistrate. In this 
manner the case has come before us. 
It would seem that neither the Dis¬ 
trict Magistrate nor the Deputy Magis¬ 
trate nor the Sessions Judge has ap¬ 
preciated the proper course to adopt. 
We will deal with these documents se¬ 
riatim in order to facilitate an apprecia" 
tion of what we have to say. 
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First, as to the order of Mr. Abdul 
Jalii, the Sub-Divisional Magistrate of 
Pawaja dated 4th September 1928, the 
order which we are asked to consider and 
to hold to have been mistaken, we would 
commence by expressing our high ap¬ 
preciation of the obvious care and pati¬ 
ence which ho gave to a mass of confused 
evidence, and anything that we may say 
in reference to mistakes made by him 
must not be understood to detract from 
that appreciation. The notice that was 
issued to the two men was a notice to 
them jointly, and this we consider was 
undesirable. Each man is entitled to a 
separate notice and not to have the 
charges which are going to be made 
against him confused with the charges 
that are being made against somebody 
else. There are no less than ten para¬ 
graphs in this notice which is the order 
under S. 112, Criminal P. C. We think 
that the Magistrate has correctly descri¬ 
bed it as in substance an order directed to 
Ramlal to show cause why he should not 
be called upon to give security in the 
sum of Rs. 100 with two sureties of 
Rs. 100 each for a period of three years 
on the ground that ho was “by habit a 
house-breaker and thief,” and this 
charge is one which comes under Cl. (a), 
S. 110. Roshan was directed similarly 
to show cause why he should not furnish 
security on similar terms in respect of 
the charge that he was by habit a house¬ 
breaker and thief. But in his case there 
was also 'a further charge under Cl. (f), 

S. 110, that he was so desperate and 
dangerous as to render his being at large 
without security hazardous to the com¬ 
munity. 

These were the charges which the two 
men had to meet and nothing that was 
not relevant to those charges was rele¬ 
vant to the case at all. We have read 
and analyzed with care the judgment of 
the Magistrate, the note of the Prosecu¬ 
ting Inspector, the forwarding note of the 
Deputy Magistrate on behalf of the Dis¬ 
trict Magistrate, and the remaps of the 
Judge, and we do not propose to deal in 
detail with the various comments. A 
case of this description can, so far as it 
comes before us owing to the dissatisfac¬ 
tion of the District Magistrate, only 
come before us on the revisional side. 

It is not an appeal, and in accordance 
with the usual practice of this Court, 
which has been frequently stated, we de- 
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cline fco go into the merits of a case on 
the revisional side unless there is some¬ 
thing to show us that there has been a 
material departure from the legal princi¬ 
ples according to which the case ought to 
have been dealt with; or, if we are asked 
to go into the facts, we will only do so 
if something is shown to us which par¬ 
ticularly indicates that it is desirable to 
enter into those facts. The principles 
on which the Court acts has so often been 
enunciated that it is not necessary and 
should not be necessary to repeat them 
further than this. These remarks apply 
in their entirety to the case of Roshan, 
though possibly with a little less force to 
the case of Ramlal, where we have been 
masked to set aside the order of discharge 
and to direct a further inquiry. We 
have, then, examined the evidence so far 
as was necessary to enable us to see whe¬ 
ther the trial Magistrate had approached 
the case in the proper way and had exe¬ 
rcised a judicial discretion in reference 
to the weight of the evidence. 

There are only two points in 
regard to which we think the Ma¬ 
gistrate was in error. He had be¬ 
fore him in the case of Roshan a 
number of previous convictions. His 
view of the value as evidence of those 
previous convictions is possibly sound, 
but it has not been expressed quite as 
clearly as it might have been, and has 
therefore given the prosecution an op¬ 
portunity of' taking exception. We have 
no hesitation in saying that the existence 
of a number of previous convictions of 
offences such as theft is a matter which 
may and should be taken into considera¬ 
tion as indicating the character and 
disposition of the accused. But the Ma¬ 
gistrate is quite right in saying that the 
existence of such convictions is not by 
itself sufficient to justify ordering the ac¬ 
cused to furnish security. Weight must 
be given to a consideration of the period 
that has elapsed subsequent to the last 
of the convictions in order to see whe¬ 
ther during that period the accused has 
apparently shown a disposition to con¬ 
duct himself properly or whether there 
are indications that he has during that 
period continued in his previous course, 
though he may not have actually brought 
himself within the clutches of the law. 
It is from this aspect that we have our¬ 
selves considered the nature of the con¬ 
victions and the evidence as to the con- 
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duct and reputation of the accused sub¬ 
sequent to the last conviction. 

The only other point which we find 
open to criticizm is one in which the 
Magistrate, in our view, erred in favour 
of the prosecution. A mass of evidence 
was led to show that this person or the 
other had “ suspected” the accused to bo 
guilty of this or that theft. The Magis¬ 
trate has weighed the value of this evi¬ 
dence. He need not have done so far it 
has no value whatever. Time after time 
this Court has pointed out that the sus¬ 
picions of a Witness that a particular 
man committed, either single or with 
others, a theft iu his house is wholly 
inadmissible. In this respect it should 
be clearly realized that a police officer 
stands iu no stronger position than any 
other witness. Having considered the 
whole case at considerable length we 
have no hesitation in declining to inter¬ 
fere with the order of the Magistrate. 

But we cannot leave the case here. 
The amount of time of the Court that is 
wasted in cases of this nature by the 
admission of a mass of inadmissible evi¬ 
dence, and the amount of time that is 
consequently also wasted in efforts by 
the superior Courts to eliminate that 
evidence approaches to a scandal, fn 
most cases if one were to go through the 
whole record scoring out the passages 
that should never have found a place 
there, it is probable that not ten per cent 
of the evidence would remain. It doe 3 
not, of course, follow that that remaining 
ten per cent is not good and sufficient 
evidence. We do not suggest that it is 
wholly the fault of Magistrates. It is 
very difficult for them in the press of 
their work to check each statement as it 
is made by a witness. But it is part of 
the duty of the Magistrate to see that 
inadmissible evidence is not admitted 
on to the record. Wo think that the 
Magistrate in cases of this description 
where inadmissible evidence may so 
easily find entry might well ask the pro¬ 
secution, as each witness is put into the 
witness-box, to what point the witness’ 
evidence is to be directed. He will then 
know exactly what to expect and be in 
a position to refuse promptly to record 
statements that are not admissible. 

There are only two kinds of evidence 
which are properly admissible. Ordin¬ 
arily speaking the case will be governed 
by exactly the same rules of evidence as 
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govern any other cases. A witness can¬ 
not say what he suspects. If the pro¬ 
secution know that the witness does sus¬ 
pect the accused of having taken part in 
a theft, the prosecution can question 
that witness before he is put into the 
witness-box and ask him h what are his 
reasons for suspecting the accused. They 
can themselves ascertain from the wit¬ 
ness what facts are within his know¬ 
ledge, and then put him into the witness- 
box to give evidence as to those facts, 
and it will bo for the Magistrate to 
determine whether those facts alone or 
supported by other evidence create such 
a conviction in his mind as to justify 
calling for security. But a witness’ 
“suspicions” and his allegations” that 
the accused is a thief, etc., are worth 
nothing and should not be admitted. The 
legislature has further provided that evi¬ 
dence may he given of the general repute 
of the accused. This does not mean that 
the prosecution may place before the Ma¬ 
gistrate a heterogeneous mass of more 
or less vague and general statements by 
any witness who can be produced to say 
something on hearsay or otherwise, label 
it “general repute” and ask the Magis¬ 
trate to call for security on the strength 
of it. Yet this is undoubtedly a very 
general practice. A man’s general repute, 
whether deserved or not, is just as much 
a fact as any other fact which can be 
proved by a w-itness. If the witness is 
a witness to general repute” he may 
say : 

“Tho accused has the general reputation of 
bong a man who habitually commits such 
and such offences.” 


In addition to this the witness may 
properly be put a few questions by the 
prosecution to show that he himself i9 in 
a position to know what the general 
reputation of the accused is. Further than 
this, on the mere question of ‘ general re¬ 
pute.” it is unnecessary and generally un¬ 
desirable to go in examination-in-chief. If 
the accused is defended his counsel, if he 
sees fit, can ask any questions that may 
go to show whether the witness is really 
telling the truth when he says that the 
accused’s “general repute” is so and so. 
He may question him if he thinks fit as 
to when and under what circumstances 
he has heard the character of the accused 
discussed. He may in fact test the credi¬ 
bility of the witness as to the real exist¬ 
ence ol the alleged general reputation in 


any such legitimate way. The Magistrate 
is, of course, at liberty to ask similar 
questions ; and where the accused is not 
defended, or the Magistaate i9 not him¬ 
self satisfied with the cross-examination, 
he should satisfy himself by asking such 
questions as may seem desirable. It is 
impossible and we do not desire to lay 
down the exact course which such exami¬ 
nation may take, but we do desire 
make it clear that the mere production 
a string of witnesses who say that an 
cused person’s general repute is so 
so, can carry very little weight 
some attempt has been made to show 
ho is a person in a position to know 
general repute, and there has been 
reasonable attempt by the counsel 
the accused or by the Court to check 
value of the evidence. 

Before concluding we must draw atten- 
tention to the impropriety of the District 
Magistrate, or the Deputy Magistrate, 
Mr. Anirudh Kishun Sharma, acting on 



his behalf, in forwarding to the Sessions 
Judge or to this Court the notes of 
the Prosecuting Inspector. Those notes 
may be of some value or of little value, as 
the case may be, for the purpose of in¬ 
structing tho Government Pleader who- 
may have to support tho views of the 
District Magistrate at a later stage, but 
they are not material which ought 
to be placed before the Court. The 
District Magistrate should have examined 
those notes for himself, and if there wa9 
any portion of them that contained mate¬ 
rial which ho thought to be of value he 
should have embodied that material in 
his own order. In the present case he 
appears to have accepted en bloc the 
Prosecuting Inspector’s criticizms ani 
has simp!y attached them to his letter. 
Apart from the general impropriety of 
this course in this particular case it was 
still more gravely improper. The Prose¬ 


cuting Inspector had used language 
about the trial Magistrate which was 
most unbecoming and improper. Tf the 
District Magistrate did not consider it 
part of his duty to reprove the Prosecut¬ 
ing Inspector for that language and saw 
nothing unfitting in a Prosecuting Ins¬ 
pector using such language about a ^ a S lS ' 
fcrate that is possibly his concern. But 
he was very seriously wanting in a sense 
of what is proper in permitting a docu¬ 
ment containing that language to he or- 
warded to the Sessions Court or to this 
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Court. We have no hesitation in record¬ 
ing our opinion that the Prosecuting 
Inspector ought not to have been guilty 
of the use of such language in regard to 
any Magistrate. The result of our ex¬ 
amination of the record is that we see no 
reason to interfere and reject the refer¬ 
ence. 

D.D. Reference rejected . 
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Sulaiman and Kendall, JJ. 

Ahmad Husain —Plaintiff—Appellant. 

v. 

Kallu Mian Sajhi firm —Defendant— 
Respondent. 

First Appeal No. 103 of 1926, Decided 
on 29th January 1929, from decree of 
Sub-Judge, Allahabad D/- 2nd December 
1925. 

Transfer of Properly Act, S. 53—S. 53 

does not infringe rule of substantive Maho- 
medan law—Waqf executed as device to 
defeat creditors is therefore invalid—Trans¬ 
fer of Property Act, S. 2— Mahomedan law— 
Waqf. 

Although a waqf may bo dedication in 
favour of God it is still a transfer governed 
by the Transfer of Property Act as God i3 a 
juristic person, and as under the Mahomedan 
law itself no person oan make a waqf of his 
entire property without making arrangement 
for the payment of his debts a waqf executed 
as a device for defeating creditors is governed 
by S. 53. The provisions of S. 53 do not in 
any way infringe any rule of the substantive 
Mahomedan law. [P 278 C 1] 

Mahmud Ullah —for Appellant. 

P. L. Banerji , I. B. Banerji and 
S. H. Mehdi —for Respondent. 

Judgment. —This is a plaintiff’s ap¬ 
peal arising out of a suit for a declaration 
that the property mentioned in the plaint 
is waqf alalaulad (waqf in favour of the 
descendants) which is in possession of the 
plaintiff as mutawalli, and that it is not 
fit to bo attached or sold in execution of 
a decree in favour of the defendant. The 
dates of the causes of action for the two 
declarations claimed were stated in the 
plaint to be the date of the execution of 
the deed of waqf and the date when the 
plaintiff’s objection in the execution 
department to the attachment was dis¬ 
allowed. The plaintiff valued the suit at 
Rs. 1,489-10-3 for the purposes of juris¬ 
diction and later on amended the valu¬ 
ation to Rs. 12,000. No objection was 
taken in the written statement as regards 


the over-valuation- It is possible that 
this was due to a mistake, as suggested in 
argument on behalf of the respondent, in 
not seeing that the copy of the plaint 
supplied to the deTendant was also amen¬ 
ded. That copy, however, has not been 
produced and it is impossible to say this 
definitely. The fact remains that the 
question of valuation was not raised or 
disputed at the trial. Tho main defence 
was that the dedication was fraudulent 
with a view to defeat the creditors of the 
plaintiff and was invalid under S. 53, 
T. P. Act. The learned Subordinate Judge 
has accepted the plea and dismissed the 
suit. The plaintiff has appealed to this 
Court and not to the District Judge. A 
preliminary objection is taken on behalf 
of the defendant that the appeal should 
have been filed in the Court of the Dis¬ 
trict Judge and that this Court had no 
jurisdiction to hear this'appeal. Reliance 
is placed on the cases of Khetra Pal v. 
Mumtaz Begam (l) and Anandi Kunwar 
v. Rani Niranjnn Das (2). There is one 
circumstance which may possibly distin¬ 
guish this, case from the reported cases. 
The plaintiff here in his plaint expressly 
claimed two distinct declarations, one 
with regard to the validity of tho waqf 
and his possession as mutawalli, and the 
other as regards the property not being 
attachable or saleable in execution of the 
defendant’s decree. He also professed 
that the causes of action in his favour in 
respect of these two declarations arose 
separately on distinct dates. The valu¬ 
ation in the plaint was not contested at 
the trial. 

As, however, the plaintiff has himself 
chosen his forum for the purposes of this 
appeal and we are of opinion that his 
appeal should fail on tho merits it is not 
necessary for us to go into the question in 
any greater detail. 

The facts found against the plaintiff 
cannot be seriously challenged. In at 
leist two previous litigations the present 
plaintiff had been found to be a partner 
of the firm Din Muhammad Chotu and 
liable for the debts of the firm, and 
decrees had been pissed against him as a 
judgment-debtor. Ex. A also contains an 
admission of the plaintiff that he was 
liable for the debts of the firm stvled 

(1) [19161 38 All. 72=31 I. C. 879 = 13 A. L. 

J. 1104. 

(2) [1918, 40 All. 505=45 1. G. 494=16 A. L. 

J. 374. 
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Rashid Mian Pheku Mian of which he 
admits to be a partner. The Court below 
has found that the total liability of these 
fc wo firms is about Rs. 6,000. Ifc is in 
evidence that part of the property of the 
plaintiff was attached in execution of the 
decrees on 18th July 1923, and while 
those decretal amounts remained unpaid 
the plaintiff made tlie waqf on 1st October 
1923 dedicating the property for the 
benefit of himself and his descendants 
and constituted himself as m lit wall i for 
his lifetime. The object of the waqf 
mentioned in the document was that the 
plaintiff was anxious to leave this country 
and go to Arabia for the purpose of a haj. 
It is an admitted fact that he has not 
gone on pilgrimage so far. Another signi¬ 
ficant fact against the plaintiff is that 
although the waqf was made in October 
1923 mutation of names was not effected 
till 1925. We may also mention that 
before the suit the'plaintiff made two 
attempts to get himself declared an insol¬ 
vent but ultimately abandoned his appli¬ 
cation, Having regard to these facts and 
the circumstances, the Court below was 

quite right in holding that the deed of 
waqf dated 1st October 1923 was not a 
bona fide transaction and was executed as 
a device for defeating the claims of the 
creditors. It is accordingly invalid as 
against the defendant. 


hold the waqf and direct that the debts* 
should he discharged from the income. 

The appeal in our opinion has no force. 
It is dismissed with costs. 

p.d./r.k. Appeal dismissed , 
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Dalal, J. 

Surjan Lal —Applicant. 

v. 

Emperor —Opposite Party. 

Criminal Revn. No. 821 of 1928, De¬ 
cided on 30th January 1929, against, 
order of Sess. Judge, Jhansi, D/- 23rd 
July 1928. 

U. P. Municipal Account Code, S. 132 (14)> 
and (16) — Machine of motor car and its 
component parts, such as cylinder head,, 
will be exempted from octroi duty. 

The machine of a motor car and the compo¬ 
nent parts of such a machine (o. g., a cylin- 
dor*head) being included in ‘machinery* will 
be exempted from the payment of octroi under 
sub-S. 14, and the specific mention of motor 
car in sub-S. 1G will not prevent such ex- 
emption being claimed under sub-S. 14,. 
because persons subject to taxation are en¬ 
titled to exemption under any head under 
which such exemption may be claimed. 

[P 279 C 1] 

Iqbal Ahmad and Man Mohan Banerjv 
—for Applicant. 

M. Waliullali —for the Crown. 


The learned advocate for the .appellant 
has argued before us that S. 53 has no 
application and that such a dedication 
under the Mahomedan law is protected 
by S. 2, T. P. Act. We are unable to 
accept this contention. Assuming that 
the dedication is in favour of God it would 
still be a transfer governed by the Trans¬ 
fer of Property Act as God is a juristic 
person. Under the Mahomedan law 
itself no person can make a waqf of his 
entire property without making arrange¬ 
ment for the payment of his debts. The 
provisions of S. 53 do not in any way 
infringe any rule of the substantive 
Mohamedan law. 

The last contention is that instead of 
setting aside this transfer a receiver may 
be appointed with direction to pay off 
these debts out of the income of the pro¬ 
perty. Such a request cannot be accepted. 
In many cases the income of the property 
dedicated may not be sufficient to pay 
even the interest on the outstanding 
debts. It is impossible therefore to up- 


Judgment. —I do not agree with the 
opinion of the learned Sessions Judge* 
The applicant has been convicted of 
bringing out of the limits of the Jhansi 
Municipal Board certain parts of a motor 
car, without paying octroi duty. The 
learned Judge held that these parts were 
chargeable with duty, because under 
sub-S. 16, S. 132, Municipal Account 
Code, motor cars complete are exempted' 
from payment of octroi but not parts and 
accessories of motor cars. This means 
that the Municipality is prepared to- 
admit a camel but will strain at a gnat. 
On behalf of the accused it is argued 
that he can obtain exemption under sub- 
S. 14, which exempts from octroi duty 
machinery and its component parts. 
Machinery is defined as a machino or a 
set of machines to be worked by electric, 
steam, water, fire or other power nob 
being manual or animal labour. The 
machine of a motor car will certainly be 
included under this head together with 
its component parts. The argument of 
the learned Judge, however, was and it 
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has been put before this Court in greater 
detail by the learned Assistant Govern¬ 
ment Advocate that as motor car has 
been specifically mentioned, we must not 
look at the other heading of machinery. 
This method of looking only at one por¬ 
tion of the Municipal Code and closing 
one’s eyes at any other portion is a 
fanciful method of interpreting rules. A 
water tight compartment rule cannot be 
a correct one for interpretation. Persons 
subject to taxation are entitled to ex¬ 
emption under any head under which 
such exemption may be claimed. It is 
true that as the parts of motor cars are 
not exempted from duty, the curious 
result will follow that parts of the body 
of a motor car will be liable to duty but 
parts of the machine of a motor car being 
exempted under sub-S. 14, will not be. 
I hold that such parts are not liable to 
duty. 

All the revision applications shall be 

considered in accordance with this rule. 

# 

In this revision No. 821 a cylinder head 
was imported. This is clearly part of a 
machine and exempted under sub-S. 14. 
I set aside the conviction and sentence 
and order the fine if any recovered to be 
refunded. 

S.N./R.K. Conviction set aside. 
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Dalal, J. 

Mt, Fahiman and others —Applicants. 

v. 

Awadh Behari Lal and another — 
Opposite Parties. 

Civil Revn. No. 320 of 1928, Decided 
on 29th January 1929, against order of 
Munsif, Cawnpore, D/- 18th September 
1928. 

Civil P. C., O. 34, R. 3—Defendant 
absent at the passing of final decree—Decree 
is ex parte and O. 9, R. 13 applies and 
defendant has right in asking it to be set 
aside and to show sufficient cause for his 
non-appearance—Civil P. C., O. 9, R. 13. 

Although no notice to the defendant has 
been prescribed under R. 3, 0. 34, and thus 
no notice is necessary, the proceedings bet¬ 
ween tho preliminary and the final decree in 
a suit for foreclosure, that is, - between the 
decree prescribed by R. 2 and tho decree pres¬ 
cribed by R. 3, are proceedings in suit and for 
that reason the provisions of 0. 9 will attach 
to those proceedings. A decree passed in the 
absence of tho defendant must bo considered 
an cx-parte decree and the provisions of R. 13, 


O. 9, apply to have it set aside : A. I. R. 1926 

All. 757 ; 39 All. 532 ; A. I. R. 1922 All. 383; 32 
Cal. 253, Appl. [P 280 C 1, 2] 

The Court has therefore jurisdiction to set 
it aside under R. 13 and the defendant has a 
right to show that ho was prevented by a 
sufficient cause from appearing at the passing 
of the final decree. [P 280 0 2] 

Shiva Prasad Sinha —for Applicants. 

Misri Lal Chaturvcdi —for Opposite 
Parties. 

Judgment. —This Court had the ad¬ 
vantage of having all the law on the 
subject placed before him with great care 
by Mr. Sinha and by Mr. Pande. The 
applicants are decree-holders and they 
complained that the final foreclosure 
decree passed under 0. 34, R. 3, Civil 

P. C., for foreclosure in favour of the 
plaintiff has been set aside by the trial 
Court without jurisdiction. This was 
their main ground of attack. Mr. Sinha, 
however, developed his argument and 
submitted that even if the trial Court had 
jurisdiction it was not properly exercised. 
The suit on the mortgago resulted in a 
preliminary decree for foreclosure in 
pursuance of a compromise between the 
parties according to which the plaintiff 
was held entitled to recover a certain 
amount of money from the defendant. 
The conditions were that the amount 
should be paid within nine months ; that 
on such payment the property would be 
held to havo been redeemed, and on non¬ 
payment the property was to be fore¬ 
closed. There could not be any foreclo¬ 
sure without a final decree of the Court 
under R. 3. As required by law the plain¬ 
tiff applied under Cl. (2) of that rule. 
That rule is to the effect that where such 
payment is not so made tho Court shall 
on application made in that behalf by 
the plaintiff pass a decree that the defen¬ 
dant and all persons claiming through or 
undor him be debarred from all rights to 
redeem the mortgaged property, and also, 
if necessary, ordering the defendant to 
put the plaintiff in possession of the pro¬ 
perty. There is, however, a proviso 
modifying the mandatory nature of the 
injunction to the effect that the Court 
may upon good cause shown, and upon 
such terms, if any, as it thinks fit, from 
time to time postpone the date fixed for 
such payment. I have quoted tho rule 
fully in order to show that the defendant 
had an interest in making the payment 
when the plaintiff applied for the passing 
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of the final decree, even though he was 

not prepared at that very time to pay the 

money decreed in the preliminary decree 
at once. 

On application by the plaintiff the 
Court ordered a notice to issue to the 
defendant. It was not served on the 
defendant personally. On the date fixed 
for hearing the defendant did not appear, 
and a final decree for foreclosure was 
passed. In terms of that decree the pro¬ 
perty was foreclosed, and the plaintiff 
became owner of the property. Subse¬ 
quently within the period of limitation 
the defendant appliod to have this ex- 
Parte decree set aside. An order setting 
aside the ex parte decree was passed by the 
Munsif of Cawnpore. This is an applica¬ 
tion in revision from that order. 

The first argument on behalf of the 
plaintiff was that the final decree could 
not be termed ex parte because no notice 
to the defendant has been prescribed 
under R 3, O. 34, Civil P. C. It has 
been held by a Bench of two Judges in 
this Court that no notice is necessary 
Mahadeo Pandey v. Som Nath Pandey 
(1) So it is not necessary to pursue this 
matter further. It was not held, how¬ 
ever, in that case that by reason of no 
notice being necessary a decree passed in 
the absence of the defendant would not 
be termed an ex parte decree. The pro¬ 
ceedings between the preliminary aud the 
final decree in a suit for foreclosure, that 
is, between the decree prescribed by R 2 
and the decree prescribed by R 3, are 
held by this Court to bo proceeding in 
suit : Ramji Lal v. Karan Singh (2) and 
Sital Singh v. Baijnath Prasad (3). 
For that reason my opinion is that the 
provisions of O. 9 will attach to those 
proceedings. Under R 6 when the plain¬ 
tiff alone appeirs, and the defendant does 
not appear the Court passes an ex-parte 
decree. Such a decree can be set aside 
by the Court under R 13, O. 9. A Full 
Bench of the Calcutta High Court held 
in Bibi Tasliman v. Harihar Mahto (4), 
that a Court had inherent jurisdiction to 
set aside an order passed in ex-parte pro¬ 
ceedings. This was a case where the 
provisions of the Transfer of Property 
Act applied to proceedings in mortgage 

. (1) A. I. R. 1926 All. 757=48 All. 828. 

(2) [1917] 39 All. 532=40 I.C. 424=15 A.L.J. 

448. 

(3) A. I. R. 1922 All. 383=44 All. 663. 

(4) [1935] 32 Oil. 253=9 C. W. N. 81 (F.B.), 
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suits, and an application was made to set 
aside an order absolute for sale. It was 
conceded in that case also that an order 
absolute for sale may be passed without 
any notice to the judgment-debtor. Pro¬ 
ceedings subsequent to the preliminary 
decree for sale were treated prior to 1908 
as proceedings in execution. No provi¬ 
sion was made applicable to such proced- 
ings for a rehearing. Even so, the in¬ 
herent power of a Court to set aside 
ex-parte proceedings was recognized. In 
my opinion, after Act 5 of 1908 the case 
is much stronger because the proceedings 
subsequent to a preliminary decree are 
proceedings in suit and a decree passed in 
the absence of the defendant must be con¬ 
sidered an ex-parte decree, and there does 
not appear to be anythiug in the Code to 
prevent the provisions of R. 13, 0. 9 
attaching to such a decree. The same view 
was taken by the Bombay High Court 
in a case tried by the Presidency Court 
of Small Causes where the proceedings 
under Chap. 7 of the Presidency Small 
Cause Courts Act (No. 15 of 1882) were 
admittedly not proceedings in a suit. The 
learned Judges who heard the reference 
were of opinion that the Court of Small 
Causes had an inherent power to set aside 
an ex-parte order. In the Allahabad case 
already cited of Mahadeo Pande v. Som 
Nath (l), the two learned Judges who 
delivered judgment found nothing in the 
case of Bibi Tasliman inconsistent with 
the view they had taken that a sentence 
was not necessary to be issued to the 
defendant under R. 3. 

It cannot be denied hewever, that the 
defendant was entitled to be present at the 
time of the passing of the decree. The 
trial Court has rightly drawn attention 
to the form of the final decree for fore¬ 
closure whore mention is specific illy made 
of .the Court having heird the pleader 
for the defendant (Civil Procedure Code 
Appendix D, form No. 10). When the 
defendant was at liberty to be present I 
am of opinion that a decree passed in his 
absence was an ex-parte decree. When 
the decree was an ex-pirte decree, the 
Court had jurisdiction to set it aside. 

The next argument of Mr. Sinha was 
that the Court exercised its jurisdiction 
illegally and with material irregularity 
in setting aside the decree. Under R. 13 
the Court has power to set aside a decree 
if the Court is satisfied that the defen¬ 
dant was not duly served with summons, 
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or was prevented by any sufficient cause 
from appearing when the suit was called 
on for hearing. The argument was that 
when no notice was necessary there can 
be no question of his being prevented from 
appearing when the suit was called on 
for hearing. What I think important to 
notice is that though no notice was neces¬ 
sary he had a right to appear and to be 
heard, and, therefore, he was entitled to 
show that he was prevented by a suffici¬ 
ent cause from appearing when the suit 
was called on for hearing. There are two 
distinct divisions of the rule. One, deal¬ 
ing with summons and the other indepen¬ 
dent of summons, referring to a sufficient 
•cause preventing appearance. In my 
opinion the trial Court was right in hold¬ 
ing that the defendant had sufficient cause 
to prevent him from appearing when 
the suit was called. He had engaged a 
pleader and in ordinary course would 
have thought that he would be informed 
of the date of hearing. There was no 
particular date of hearing fixed under the 
preliminary decree. It was open to the 
plaintiff to apply for the passing of a final 
•decree at any time after nine months from 
the date of the preliminary decree. 
Under the circumstances the defendant 
was prevented from appearing on the date 
•of the hearing of the final decree by want 
of knowledge of the plaintiff’s proceedings. 
The trial Court had jurisdiction to set 
aside the ex-parte decree and has not 
■exercised it irregularly. I dismiss this 
application with costs. 

D.D. Application dismissed. 

• _ _ 
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SULAIMAN AND KENDALL, JJ. 

Altaf Begam —Plaintiff—Appellant. 

v. 

Brij Narain — Defendant — Respon¬ 
dent. 

First Appeal No. 339 of 1925, Decided 
on 24th January 1929, from decree of 
Bub-Judge, Pilibhit, D/- 23rd May 1925. 

(a) Contract Act, S. 74 —Deed—Construc¬ 
tion— Penal clause. 

Penal clause in a sale-deed when expressed 
in ambiguous terms will not be given effect to 
when the claimant thereunder does not de¬ 
pose as to the true meaning which he under¬ 
stood by it. CP 294 G 1] 

(b) Deed — Construction — Forfeiture 
clause in a deed illegal Executant parda- 
nashin lady made to sell her property on 


the strength of the clause—Clause must be 
enforced— Evidence Act, S. 115 —Parda- 
nashin lady. 

Whore the executant is a purdanashin and 
uneducated lady and she is made to agree to 
sell hor property on the understanding that 
a forfeiture clause will be operative in her 
favour and it is not explained to her that 
such a forfeiture was illegal and unenforce¬ 
able, then if the defendant wishes to stick to 
the transaction he caunot bo allowed to re¬ 
pudiate the forfeiture clause on the strength 
of which tho executant’s consent had beon ob¬ 
tained. [P 234 G 2] 

❖ # (c) Transfer of Property Act, S. 6 (d) 
— Right to future maintenance restricted to 
owner personally cannot be transferred — 
Intention of parties is the test and not 
whether a charge is created for the same. 

The question whether the right to recover 
future maintenance allowance is alienable or 
Dot depends uot on whether a charge has been 
created for tho same, but on the true inten¬ 
tion of the parties. If the intention was that 
the right should be restricted iu its enjoyment 
to the owner personally, it cannot bo trans¬ 
ferred under S. G (dj. Nor can a mere right 
to sue for the remainder of allowance that 
may fall due in future be transferred under 
Cl. (e) : A. 1. R. 1924 Mad. 22 (F. B.) and 12 
C. L. J. 14G, Foil. [P 235 G 2] 

(d) Transfer of Properly Act, S. 58- 
Mortgage is transfer of interest in immov¬ 
able property while a charge is not though 
it is a security—Transfer of Property Act, 
S. 100. 

There is a clear distinction between a mort* 
gage aud a charge, the former being a trans¬ 
fer of an interest in immovable property as a 
security for tho loan whereas tho latter is 
not a transfer, though it is none tho less a 
security for tho payment of an amount. 

[P 285 G 2] 

(e) Transfer of Property Act, S. 5 (d) — 
Kharch-i-pandan is personal allowance— 
Mahomedan Law—Marriage. 

Kharch-i-pandau ” which literally moans 
betel-box expanses is a personal allowance to 
tho wife customary among Mahomedan fami¬ 
lies of rank, especially in Upper India, fixed 
either bofore or after the marriage and vary¬ 
ing according to tho moans and position of 
the parties. Although there is some analogy 
between this allowauce and tho pin money in 
the English system, it appears to stand on a 
different legal footing arising from difference 
in social institutions. Although both 
kharch i-pandan and pin-money are amounts 
for the personal expenses of the wife there is 
a difference inasmuch as no obligation to 
spend the money during coverture attaches 
to the kharch-i-pandan : 32 All . 410 (P. C .) 
Rel. on. [P 28G G l] 

A. M. Khwaja and Mushtaq Ahmad — 
for Appellant. 

Uma Shankar Bajpai— for Respon¬ 
dent. 

Judgment. —This is a plaintiff’s ap¬ 
peal arising out of a suit for cancellation 
of a sale-deed dated 2nd September 1921 
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executed by the plaintiff in favour of 
the defendant, and in tho alternative for 
a recovery of the amount of the sale con¬ 
sideration. Under a hypothecation bond 
dated 21st September 1913 the plaintiff’s 
husband had undertaken to pay her a 
monthly allowance of Rs. 75 and had 
hypothecated his village Nagphan Risuya 
valuing the deed at Rs. 10,800. There 
were certain misunderstandings between 
the husband and the wife, and it is an 
admitted fact that she could not for a 
long time recover her monthly allowance. 
Eventually she sued her husband for re¬ 
covery of the arrears and in execution of 
her decree put the village for sale at 
auction. It was purchased by Hakim 
Zakir Husain Khan for a small amount, 
as the sale was apparently subject to the 
continuing charge. Thereafter she 
brought a second suit against her hus¬ 
band and the purchaser and obtained a 
decree on 28th February 1920 for about 
Rs. 5.554. This decree also remained 
unrealized. On 2nd September 1921 
she executed the sale-deed in dispute in 
favour of tho contesting defendant Brij 
Narain. 

The sale-deed as it stands pur¬ 
ported to transfer the decretal amount 
aforementioned, the amount of her 
maintenance allowance which had fallen 
due since the decree and the future am¬ 
ounts which would fall due during the 
rest of her life with all rights to realize 
the same. Tho sale was for Rs. 7,500 
which were to be paid in certain fixed in¬ 
stalments. There was a special coven¬ 
ant for forfeiture which we will discuss 
later on. The plaintiff’s case was that 
she being a pardanashin and uneducated 
lady did not understand the terms of the 
deed thoroughly, which were not ex¬ 
plained to her ; that the defendant and 
her pairokar colluded with each other 
and falsely represented to her that only 
the arrears which had fallen due up to 
date were being transferred, and that 
she was never told that her future main¬ 
tenance allowance for life would also be 
sold under the deed. She further asser- 
ted that there was an express under¬ 
standing that if the defendant should 
make any default in the payment of any 
instalment, be would not be entitled to 
get back the amount received and the 
sale-deed would be cancelled, and that 
accordingly as there were defaults made 
the sale-deed has becomo void and that 
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it is invalid in law. These allegations 
were refuted in the written statement in. 
which it was pleaded that the plaintiff 
executed the document after fully under¬ 
standing its terms, that the penal clause 
was unenforceable and that it was never 
agreed that the sale itself would be can¬ 
celled. 

The Court below has decided most of 
the issues against the plaintiff, but up¬ 
held her right to claim a forfeiture of 
Rs. 1,500 and has given her decree for 
the unpaid balance with interest. The 
plaintiff has appealed and the defendant 
has filed cross-objections. 

The first question to be considered is 
whether the plaintiff did not understand 
that her future maintenance allowance 
was also going to be sold. Connected 
with this is the further question whe¬ 
ther any misrepresentation was made 
to the plaintiff. The learned Subordi¬ 
nate Judge has disposed of both these 
points together and has considered that 
the burden of proving both these matters 
lay on the plaintiff. He began his find¬ 
ings on issues 1 and 2 with the remark 

to prove these issues the plaintiff, basides- 
giving her own statement has examined such, 
and such witnesses.” 

He has then remarked 

to my mind the plaintiff has miserably 
failed to establish cither of tho two asser¬ 
tions M 

and has again said that her explanation 
that her relations and servants failed to 
explain to her the real nature of the sale 
was absolutely unbelievable. The- 
learned Subordinate Judge has appar¬ 
ently lost sight of the fact that although* 
the burden of proving any active mis” 
representation was on the plaintiff, tho 
onus of satisfying the Court that the 
deed had been fully explained to and 
understood by the lady was on the de¬ 
fendant, because the plaintiff is un¬ 
doubtedly a pardanashin and uneducated 
lady. In spite of this error in the judg¬ 
ment, we are of opinion that the finding 
of the Court below that the contents oS 
sale-deed so far as it relates to the 
transfer of her future maintenance al¬ 
lowance is concerned were fully under¬ 
stood by her. That the document was 
read over to her is proved by the evi¬ 
dence of the scribe Budh Sen as well as 
that of the Sub-Registrar Babu Sham 
Narain. At the time of the registration 
her husband was-present though he dec¬ 
lined to identify her. She certainly had 
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some pairokars by her side, and under 
these circumstances it is inconceivable 
that the document should have been 
written, executed and attested, and 
then registered, without its having been 
read over to the lady. We believe that 
the document was read over to her. 
The reference to the sale of her future 
rights in the sale-deed does not appear 
at only one place. It is repeated at no 
less than three places, and it is made 
fully clear that the amounts which 
would become due to her during the rest 
of her life with all tbe rights to realise 
the same were being sold to the vendee. 
The language of the document where 
these passages occur is simple and clear, 
and when they were read to her there is 
no reason to suppose that she failed 
to understand their meaning. The Sub- 
Registrar has expressly stated that he 
must have explained to the lady the 
things which were being sold, namely 
the decree, the arrears which had become 
due, and the kharch-i-pandan which 
would bo due in future. Although the 
lady denies this, we are not prepared to 
take a different view from that which 
has been taken by the Court below. We 
must, therefore, find it proved that the 
lady understood that her future rights 
were being transferred, and that there 
was no misunderstanding on her part as 
regards this point. 

In this connexion we may dispose of 
an argument which has been pressed 
before us very strongly, namely that the 
decretal amount was over Rs. 5,500 the 
amount which had since fallen due ex¬ 
ceeded R 3 . 2,000 and the capitalised 
value of the future allowance .was con¬ 
siderable, and all these items could not 
have been intended to be sold for 
Rs. 7,500 only. No doubt prima facie 
the cash consideration appears to be 
inadequate, but the plaintiff was hard 
pressed for money, and ever since the 
agreement in her favour she had not been 
able to realize a single pice, and had 
been driven to sue for arrears twice. 


uro of the payment of the instalments 
fixed in the deed of the sale the deed 
would stand cancelled. The particular ex¬ 
pression which has been the subject of 
considerable argument before us is muta¬ 
laba mobayya ba dastur lcaem rahange. 
The learned Subordinate Judge has him¬ 
self conceded that no doubt the penal 
clause ‘ has been very unhappily and in¬ 
appropriately worded ” and has re¬ 
marked that the words no doubt literally 
mean that the ‘‘ dues sold would remain 
intact.” The learned advocate for the 
plaintiff urges that the meaning of 
this is that the sale deed would remain 
cancelled. There are two further cir¬ 
cumstances in favour of the plaintiff. 
The only persons who read over and 
explained the document to the lady were 
the scribe Budh Sen and the Sub-Regis¬ 
trar Babu Sham Narain. Admittedly no 
one else read it over to her. Budh Sen 
when asked in cross-examination to ex¬ 
plain the meaning of the disputed phrase 
said that by that phrase it was meant 
the dues sold will remain as before 
that is “ will not be considered as sold.” 
Similarly the Sub-Registrar has said 
that the words mutalaba mobayya 
moan the various demands which were 
sold namely the decretal amount, the 
amounts which have become payable 
and the amounts which was to become 
payable in future. lie considered that 
ho put this interpretation on those 
words at the time of registration which 
he was putting then. He reiterated his 
opinion and stated that “ mutalaba mo¬ 
bayya ” included to his mind both, that 
is, the things sold and the consideration 
for whieh they were sold. If the lan¬ 
guage of the document had been clearer 
or if the plaintiff had sworn that she 
understood that the whole deed was 
to stand cancelled, we would have 
felt great difficulty in not cancelling 
this deed. 

But no express words stating that 
the sale was to be cancelled are to be 
found in the document. Either through 


Furthermore, the recovery of future al¬ 
lowance might involve further litigation. 
Having regard to these considerations 
we are unable to hold that the apparent 
inadequency of consideration is sufficient 
to show that she did not intend to trans- 


an omission on the part of her pleader or 
through her own wilful silence the plain¬ 
tiff has omitted to state in her deposition 
that she was made to understand that 
the sale would stand cancelled if the in¬ 
stalments were not paid. The statements 


for her future allowance. 

The second point for .consideration is 
whether it was covenanted that on fail- 


of the scribe and the Sub-Registrar are 
obviously based partly on their recollec- 
'Fioa and partly on what they now under- 

'"'W 

Co„ 
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stand as the meaning of the ambiguous 
expression. As it is the plaintiff who 
wishes to 'enforce this forfeiture clause 
against the defendant, we cannot inter¬ 
pret an ambiguous expression in the way- 
in which she asks us to interpret it, 
when the language i3 not absolutely clear 
and when she herself has failed to depose 
as to the true meaning which she under¬ 
stood by it. We also find that subse- 
qusntly to the defaults in payment she 
went on receiving small sums of money 
up to June 1923 without asserting any 
right to cancel the sale. Even if she 
had any such right she must be deemed 
to have waived it. We accordingly up¬ 
hold the view of the Court below, though 
on different grounds, that there was no 
covenant directing that the sale itself 

would stand cancelled if a default were 
made. 

The third question is as regards the 
amount of which the plaintiff can claim 
forfeiture. This part of the clause also 
is ambiguously worded. According to 
the plaintiff the whole amount which 
would have been paid up to date would 
be forfeited if any default was made. 
According to the defendant only Rs. 1,500 
which had been paid before the execution 
were to be forfeited. The difference of 
interpretation turns on one word hai. 
If this word had been “/to” the plaintiff's 
interpretation would undoubtedly be the 
right one. [f strict regard were not paid- 
to rules of grammer r.nd idiom, “ hogai - 
hai ” may bo loosely used for ‘ hoqaiho." 
The official transla tor has interpreted 
this clause in the way the plaintiff want¬ 
ed it to be interpreted. He has translated 
it as follows: 

“ If th3 vendee shall fail to pay auy one of 
the instalments detailed below at tiie time 
fixed, ho shall not be intitled to get back any 
money out of the sale consideration which I 
the executant shall have roceivod before that 
time.” 

We also think that if the intention of 
the parties had been that only the sum of 
Rs. 1,500 which had been paid at the 
time of the execution would be forfeited, 
they would have expressly mentioned this 
known sum and would not have used an 
indefinite and vague expression like the 
one worded above. Such an indefinite 
expression was more likely to be used 
when the exact amount which was to be 
forfeited was not known at the time. On 
this point the evidence of the scribe, a 
witness for the defendant, is that the 
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penal clause was that in case of default 
of payment of instalment the vendee 

could not claim the refund of the paid 
up considoraticn from the vendors.” The 
lady has sworn that it was also said be¬ 
fore registration that if Bibu Brij Narain 
should not pay the amounts settled in the 
time fixed whatever was already piid 
would be forfeited. But taking the word 
strictly liberally, the tense used is pre¬ 
sent perfect tense, which would support 
the defendant’s contention. In such a 
state of things it is impossible to hold 
that this ambiguous clause was fully 
understood by her in the way iu which 
the defendant wants it to be interpreted. 
We should, therefore, be unable to en¬ 
force the deed without accepting the 
plaintiff’s interpretation of it. 

The argument on behelf of the defen¬ 
dant, that such a forfeiture clause cannot 
be accepted. The executant was a purda- 
nashin and uneducated lady. If she is 
made to agree to sell her property on the 
understanding that a forfeiture-clause will 
be operative in her favour and it is not 
explained to her that such a forfeiture 
was illegal and unenforceable, then if the 
defendant wishes to stick to the transac¬ 
tion he cannot ho allowed to repudiate 
the forfeiture clause on the strength of 
which her consent had been obtained. 
Nor do we think that having regard 
to the small consideration for which 
rights of considerable value were being 
transferred the necessity which the plain¬ 
tiff felt for timely and regular payment 
being urge!, the terms of such a forfei¬ 
ture clause were so improper and unrea¬ 
sonable as to demand relief in equity. 
The last question to consider is whether 
a transfer of her future right to recover 
the maintenance allowance was legally 
transferable. That there nas been a con¬ 
siderable divergence of opinion on simi¬ 
lar questions admits of no doubt. The 
counsel for the pxrtie3 have placed be¬ 
fore us a number of rulings, all of which 
are not reconcilable with each other. 

So far as this Court is concerned it is 
now settled that a right to future main¬ 
tenance cannot be attached and sold in 
execution of a decree: Gulab Kunwar v. 
Bansidhar (I); Haridas Acharya v. 
Baroda Kishori (2) and Sher Singh v. 

(1) [18131 15 All, 371 =(1893) A. W. N. 149. 

(2) [1905] 27 Gal. 33=4 G. W. N. 87. 
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Sri Earn (3). Although these cases may 
suggest the general policy of this legisla¬ 
ture, they are not directly in point be¬ 
cause they turn on the meaning of the 
expression “right to future maintenance” 
in S. 26d, old Civil P. C. 

The question before us in whether a 
private alienation of such a right is valid 
•in law. This will depend mainly on the 
interpretation of S. 6 (d), T. P Act. No 
case of our High Court which is directly 
in point has been cited before us. Opinions 
in the other High Courts are somewhat 
conflicting. * In Annapurni v. Swami 
natha (4), a Bench of the Madras High 
Court thought that a right to recover 
maintenance was not property within 
the meaning of S. G and expressed the 
view that although attachment and sale 
were prohibited, there was uo prohibition 
agiinst private alienation. This case 
was, however, subsequently overruled by 
a Full Bench of the same Court in Sub - 
raya v. Krishna (5). The Bench which 
referred the cise to a higher Bench thought 
that Annapurni s case (4), * was at vari¬ 
ance with S. 6 Schwabo, C. J., cimo to 
the conclusion that the right to be main¬ 
tained conferred on a widow under a 
written document was a purely personal 
right and therefore! clearly., alienable. 
Oldlield, J., differed from the view ex¬ 
pressed in Annapurni s case (4), and also 
held that the rights conferred by the 
deel were clearly personal. Coutts- 
Trotter, J., concurrol. This case is also 
authority for the view that in order to 
ascertain whether the right was pars mil 
or whether the interest was intended to 
be restrictel in its enjoyment to the 
owner personally one should ascertain 
the intention of the parties and such 
intention is to be gathered from the deed 
and the attending circumstances. 

Opinion in Calcutta also has not been 
unini nous; but a most exhaustive ju la¬ 
ment of Mookerjee, J., reviewing all the 
leading previous authorities is to be 
found in Tara Sundiri Dehi v. Saroda 
Charan (6) We propose to qu )to a p is- 
sage from the ju Ig neot as we agree with 
the view expressed therein. At p. 153 
the learne l Ju ige remarke 1: 

0) u ms, dj \ h7~2 i6 = i a7 lTj 723 1=(Toosj 

A. W. N. 101. 

(4) [l’Hl] 34 Mil 7 =*29 M. L. J. 735=6 1.0. 

43)=(l HO) M. W. N. 505. 

(5) A. I. R. 1J24 Mad. 22=46 Mad. 659 

(F.B.). 

(6) [1910J 12 0. h. J. 146=7 I. C. 80. 


A distinction appaars to-have been sought, 
to be drawn between cases in which the main¬ 
tenance was made a charge upon a dofinito 
property or was made payable out of a specific 
fund and cases in which the grantee of the 
right of maintenance was not so protected. 
This distinction, however, in our opinion, 
does not furnish a true solution of the ques¬ 
tion, whether the right is assignable or uot f 
because, if the allowance is regularly paid by 
the person liable, no question of enforcement 
of a charge upon any interest in immovable 
property arises; unless a default has been 
made, and arrears are due, thoro is no charge 
to enforce. The answer to the quostion, there¬ 
fore, whether the right to receive the main¬ 
tenance is, assignable or not, ought not to be 
made dependent upon the circumstance whe¬ 
ther. iu the event of failure of the grantor or 
his representative to mako regular payments,, 
the grantee is entitlod to enforce a charge 
upon immovable property.”. 

At p. 157 the learned Judge examined 
the circumstances attending the grant of 
the maintenance allowance in order to 
ascertain the true intent of the parties, 
and came to the conclusion that the right 
from every point of view was essentially 
a personal one and that there was no 
room for reasonable doubt that such 
right was not assignable. 

We agree with the view expressed in 
the Full Bench of the M idras High Court 
•and by Mookerjee, J., that the question 
whether the right to recover future main¬ 
tenance allowance is alienable or not 
depends not on whether a charge has 
been ere ate 1 for the same, but on the 
true intention of the parties, [f the in¬ 
tention was that the right should be res¬ 
tricted* in its enjoyment to the owner 
person illy, it cannot be transferred under 
S 6 (d). Nor can a mere right to sue for 
the remiinder of allowance thit may fall 
duo in future bo transferred under Cl. (o). 

There being no advance by way of 
loan, the agreement in question does not 
amount to a mortgage deed. It is an 
agree nent to pay the monthly allow¬ 
ance with a charge on a spooitic immov¬ 
able property. Now there is a clear 
distinction between a mortgage and a 
charge, the former being a transfer of 
an interest in immovable property as a 
security for the loin, where is tiio latter 
is not a transfor, though it is nonetheless 
a security for the piyment of an amount. 
The right to recover su ;h allow,ince is not 
itself, immovable property, an 1 inleed no 
question of enforcing the charge arises so 
long as the amount has not fallen into 
arrears. 
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In this view of the matter, we must 
now proceed to examine the true nature 
of the maintenance allowance. The ag¬ 
reement of 21st September 1913 was exe¬ 
cuted in anticipation of the marriage of 
the plaintiff and the sum of Rs. 75 per 
mensem was fixed in an allowance for her 
kharch-i-pandan which has been trans¬ 
lated inaccurately as pin money. The 
prospective husband agreed in writing to 
pay the allowance to the lady for her 
life and if he failed to pay it the lady 
was entitled to realize the same. The 
agreement was held good during the life¬ 
time of the lady and the payment was 
secured by means of a charge on immov¬ 
able property. The deed nowhere men¬ 
tions that the amount could be claimed by 
the lady’s representatives. Of course as 
the allowance was to subsist during her 
lifetime only, her heirs could not get 
it, hut there is not even a mention that 
her transferee can recover it. Nowhere 
it is mentioned that the right would he 
alienable. From the very nature of the 
allowance, which was intended to enable 
her to meet her daily expenses, it was a 
personal allowance. All doubt on this 
point is in our opinion set at rest by the 
observation of their Lordships of the 
Privy Council in the leading case of 
Khwaja Muhammad Khan v. Husaini 
Begum (7). There too there was an ag¬ 
reement to pay an allowance as kharch-i- 
pandan charged upon immovable property. 
At p. 414 their Lordships remarked: 

“kharch-i-pandan which literally means 
betel-box expenses is a personal allowance as 
their Lordships understand, to the wife cus¬ 
tomary among Mahomedan families of rank, 
especially in Upper India fixed either before 
or after the marriage and varying according to 

the means and position of tue parties. 

Although there is some anology between this 
allowance and the pin money in the English 
system it appears to stand on a different legal 
footing arising from difference in social insti¬ 
tutions. 

Although both kharch-i-pandan and pin 
money were regarded by their Lordships 
as being amounts for the personal expenses 
of the wife, there was a difference inas¬ 
much as no obligation to spend the money 
during coverture attached to-the karch-i- 
pandan. In case of Harris v. Brown (8), 
which is relied upon by the respondent’s 
counsel the question whether the mainte- 

(7) [1910] 32 All. 410=7 I. C. 237^37nfTT 
152 (P.C.). 

(8) [1901] 28 Cal. 621=28 I. A. 159=8 Sar. 92 
(P.C.). 


nance allowance was a personal one res¬ 
tricted in its enjoyment or not was never 

raised before their Lordships nor dis¬ 
cussed. 

In the present case, it is conceivable 
that there should have been an intention 
that the right would be transferable to 
strangers. At any rate, in the absence 
of any clear provision in the deed that, 
it is alienable, we are not prepared to 
hold that it is so. The mere fact that 
the payment is secured by a charge on 
immovable property is by itself, as 
observed by Mookerjee, J., by no means 
conclusive. We would therefore hold 
that the right to recover future allowance 
as they fall due has not been validly 
transferred. 

As it is obvious that the cash conside¬ 
ration offered by the vendee was for the 
whole contract of transferring her right 
to maintenance, past and future, and one 
part of such contract is not enforcible in 
law, the whole contract on which the 
transfer is based must fall to the ground. 
The plaintiff herself claimed the relief to 
have the transaction set aside. It would 
also be unfair to the defendant that he 
should be compelled to pay the whole con¬ 
sideration and yet not get any right to 
recover the future maintenance allowances. 
In these circumstances we think it just 
and equitable that the sale-deed dated 
2nd September 1921 should bo cancelled 
and declared to be null and void and the 
plaintiff given a decree for recovery of 
the property so transferred on condition 
of the plaintiff depositing in the Court 
below within six months from this date 
the whole of the amounts received by her 
together with interest at 6 per cent 
per annum, simple, as set fonth in para. 

II of the plaint, after deducting any 
amount thas the defendant shall have 
received by execution of the decree for 
past arrears or by a separate suit. As 
on the disputed points both ..’parties have 
failed partially we direct that they 
should bear their own costs in both 
Courts. The amounts realized by the 
defendant will be credited to the plaintiff 
on the dates of such realization and in¬ 
terest to that extent would cease to run 
from such dates. If the amount is not 
deposited within the time allowed, 
the suit will stand dismissed in both 
Courts.' 

D.D. 


Appeal allowed. 
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Mukerji, and Niamatullah, JJ. 

Khair-un-nissa Bibi —Plaintiff — Ap¬ 
pellant. 

v. 

Oudh Commercial Bank, Ltd. and 
■others —Defendants—Respondents. 

First Appeal No. 313 of 1925, Decided 
on 29th January 1929, against decree of 
Addl. Sub-Judge, Azamgarh, D- 18th 
April 1925. 

& # Civil P. C., S. 97—Appeal from pre¬ 
liminary decree pending — Final deeree 
passed is valid—Civil P. C., S. II and O. 34, 
R. 5. 

A final dacree pass3d in a mortgage suit dur¬ 
ing tha pandancy of an -appsal from the preli¬ 
minary decree is not a. nullity and is binding 
on persons who are parties to the final decree 
and their representatives. Principle of res 
judicata would also apply to such case : A. I. 
R. 1920 All. 291, Expl. and not Foil. ; 39 All. 
041 and A. I. R. 1927 P. C. 25 and A. I. R. 
1926 P. C. 93, Dist. [P 239 C 2] 

Iqbal Ahmad and Mukhtar Ahmad — 
for Appellant. 

K. N. Katya and Shabd Saran — for 
Respondents. 

Mukerji, J. —The plaintiff is the ap¬ 
pellant in this Court. She instituted the 
suit out of which this appeal has arisen 
under the following circumstances : The 
Oudh Commercial Bank Ltd., Fyzabad, 
who is the respondent in this appeal, ob¬ 
tained a decree for sale on foot of a mort¬ 
gage executed by two persons, viz. Saliha 
Bibi and her husband Riasat Husain. 
Saliha Bibi was a first paternal cousin of 
the plaintiff and according to the Shia 
law to which Saliha Bibi was subject, on 
her death, the plaintiff became the sole 
heir of her property. The decree was 
passed against Saliha Bibi and her hus¬ 
band and was followed by a final decree 
for sale on lGth December 1915. When 
the final decree was passed, an appeal 
against the preliminary decree was pend¬ 
ing in the Court of the Judicial Commis¬ 
sioner, Lucknow. That Court dismissed 
the appeal against the preliminary decree 
on 26th July 1916. Riasat Husain died 
in Juno 1916 and Saliha Bibi died in 
December 1918. There was a dispute as 
to who should succeed to the estate of 
Saliha Bibi. It appears that nobody 
know, at the time, not even the plaintiff 
herself, that the plaintiff Khair-un-nissa 
was the heir to Saliha Bibi. Khair-un- 
nissa was married to Riasat Husain as 


was her cousin, Saliha Bibi. Khair-un- 
nissa has a son in Marahmat Husain, who 
is defendant 2 in this suit, by Riasat 
Husain, her husband. Fearing that col¬ 
lateral relations would take the property 
of Saliha Bibi, Khair-un-nissa, falsely, 
set up her own son as the son of Saliha 
Bibi. There was a litigation, and ulti¬ 
mately it was established that Khair-un- 
nissa was the sole heir of Saliha Bibi. 
The respondents, the decree-holders im¬ 
pleaded, for the purpose of the execution 
of their decree a whole host of persons 
viz., defendants 2 to 10 of the present 
suit. Marahmut Husain, being a minor, 
was impleaded under the guardianship of 
his mother Khair-un-nissa. The plaintiff 
brought the suit out of which this appeal 
has arisen to obtain a declaration that 
she was not made a party to the exe¬ 
cution proceedings and her contention 
was that she, the only legal heir, not 
being before the Court, the decree had 
become barred by time. She sought a 
declaration that the decree had become 
timebarred and the property mortgaged 
was not capable of being sold in exe¬ 
cution of that decree. Evidently, this 
last prayer was meant to follow as a 
corollary to the main proposition that 
the decree was time barred. 

A number of other and subsidiary ques¬ 
tions of fact and law were raised in the 
suit, but they have all been decided by 
the learned Subordinate Judge and they 
have not been re-agitated before us. The 
learned Subordinate Judge on one of the 
points raised, held that the suit was not 
barred by S. 47, Civil P. C. It was con¬ 
ceded before us that the suit, as brought, 
would be barred by S. 47 and we are of 
the same opinion. She must raise the 
question of limitation in the execution 
proceedings, and not by a separate suit. 
The learned counsel for the appellant, 
however, sought to raise a ne w point and 
it being a point of law he was allowed to 
raise it. His argument was that the final 
decree which is sought to be executed, 
daded 16th December 1915 was a nullity 
and was not binding on the plaintiff. If 
this was so, the present suit was main¬ 
tainable and the plaintiff could obtain a* 

declaration to that effect. We have 

therefore to consider how far this conten¬ 
tion is correct. 

The argument is based on this. As I 
have already pointed out, when the final 
decree was made in the mortgage suit on 
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16th December 1915, an appeal against 


the preliminary decree was pending before 
the Court of the Judicial Commissioner 
of Oudh. The appeal was dismissed on 
26th July 1916. It is contended that 
there could be only one final decree in 
the case and that decree could be passed 
only after the appeal from the prelimi¬ 
nary decree had been disposed of. It was 
further urged that as the appeal was not 
decided till 19i 6, the final decree passed 
in 1915 was a nullity. A case decided by 
two learned Judges of this Court, viz., 
Lalman v. Shicrni Singh (1) has been 
cited in support of this proposition. This 
case goes to the full length of supporting 
the appellant s case. If the learned Judges 
had decided the question of res judicata, 
feebly urged before them, after consider¬ 
ation, we would have thought it neces¬ 
sary to reler the present question before 
a larger Bench. But [ take it that the 
question of res judicata was not pressed 
before the learned Judges and the learned 
-Judges did not direct their mind to a full 
consideration of the same. 

The question of res judicata arises in 
this way, granting for the sake of argu¬ 
ment, that the final decree in a mortgage 
suit could not be passed till the appeal 
from the preliminary decree had been 
decided, we find it to be a dead fact that 
a final decree was passed as between the 
parties. The Court that did pass the 
final decree wa3 seized of the case and 
had the jurisdiction, therefore, to pass it. 
It may be, if the contention of the plaintiff 
be right, that the Court acted wrongly in 
making the final decree and in disregard¬ 
ing the fact that an appeal from the pre¬ 
liminary decree was ponding. The decree 
being there, rightly or wrongly, passed, 
it binds the parties to it. The plaintiffs 
predecessor-in-title being bound by the 
decree, it is not open to the plaintiff to 
say that the decree is a nullity. This 
aspect of the case was presented before 
the learned Judges in Lalman v. Sh>am 
Singh (1J but it was presented very feeb¬ 
ly. The learned Judges brushed aside 
the argument by pointing out that the 
decree-holder sought execution not only 
• of the final decree but also sought to re¬ 
alize the costs which had been granted by 
the appellate Court in dismissing the ap¬ 
peal against the preliminary decree. If 
this was so, it would have been enough to 
di^mjps that, p >rt »on of the application 
uj A.a.R. j.y20 Ail, 201, 


for execution as sought to execute, by sale 
of the property, the decree for costs 
passed by the appellate Court. If the 
decree-holder wanted a few rupees more 
than was warranted by the final decree, 
that would be no ground for saying that 
the final decree was a nullity. 

I will now consider the argument of 
the plaintiff’s counsel as apart from 
authority furnished by the case already 
discussed. The learned counsel relied on 
the case of Gajadkar Singh v. Rishat 
Jiwan Lai (2) and Fitzholmes v. Bank 
of Upper India Ltd. (3) decided by their 
Lordships of the Privy Council, in which 
a* certain statement of the law made by 
Banerji, J., in the case in Gajadkar 
Singh v. Kishan Jiwan Lai (2), was ap¬ 
proved. Both the cases were of limita¬ 
tion and the question arose, whether for 
the purpose of applying for a final decree 
the decree-holder had three years from 
the date of the preliminary decree passed 
by the first Court or from the date of the 
decision of the appellate Court, where 
there was an appeal from the prelimi¬ 
nary decree. It appears that in an 
earlier case, Banerji, J, of this 
Court had held that limitation began 
to run from the date of the passing of 
the preliminary decree by the first Court. 
In the case reported in Gajadkar Singh 
v. Kisan Jivan Lai [2), the learned 
Judge modified his opinion and hold that 
limitation would begin to run from the 
date of the final decision in appeal. In 
stating the law the learned Judge said 
that the law contemplated the passing 
of only one final decree and that final de¬ 
cree could be made only after the ap¬ 
pellate Court had decided the appeal 
from the preliminary decree. It is this 
dictum which has been approved of by 
their Lordships of the Privy Cunncil. 

As already pointed out, the point be¬ 
fore the Full Bench in the case in Gaja- 
dhar Singh v. Kishan Jivan Lai (2) 
and the points in the case before their 
Lordships of the Privy Council in the 
case in Fitzholmes v. Bank of Upper 
India Ltd. (3) were ones of limitation. 
The question that we have to decide is 
not one of limitation but is whether a 
mortgagee who has obtained a decree for 
sale is not entitled to ask for a final de- 

(2) (. 1917J 39 All. 641=42 I.C. 93=15 A.L.J* 

734 (F.B.). 

(3) A.I.K. 1927 P.C. 25=8 Lah. 253=54 I.A. 

52 (P.C.). 
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cree for sale, for the simple reason that 
an appeal has been preferred against the 
preliminary decree. Suppose for ex¬ 
ample, a suit for sale is brought for re¬ 
covery of Rs. 52,000. The defendant 
contends that Rs. 4,000 claimed as in¬ 
terest was not recoverable. The conten¬ 
tion is disallowed by the Court of first 
instaace and a decree is passed for the 
entire ‘sum of Rs. 52,000. The defen- 
dant appeals only in so far as the decree 
was for recovery of Rs. 4,000, as interest. 
If it be the law that till the question of 
Rs. 4,000 is decided by the appellate 
Court (it may take three years to decide 
the point) the decree-holder must wait 
and cannot realize the balance of the de¬ 
cretal amount as to which there is no 
dispute and must be content with the 
reduced rate of interest at 6 per cent per 
annum, although the stipulated interest 
might be much larger, that law would 
surely bo very much ungenerous and 
irksome. Surely, unless there be any 
express law to the etfect, we must not 
deduce it from the dicta already quoted 
which fell from eminent Judges on a 
pure question of limitation. 

Order 41, R. 5, Civil P. C., expressly 
lays down that the fact that an appeal is 
filed shill not, by itself, operate as a 
stay of execution. If we are to accept 
the appellant’s contention that by virtue 
of preferring an appeal, for however 
small portion of the decree it may be, a 
judgment-debtor cm put off the execu¬ 
tion of a mortgage decree, we must surely 
have an authority for that. No such 
authority is quoted. The case of a mort¬ 
gage decree does not stand apart. The 
same remarks apply to decrees for say, 
dissolution of partnership and accounts, 
decrees for partition, a decree against an 
agent for rendition of account and so on. 

No doubt, where a preliminary decree 
has been interfered with by the appel¬ 
late Court, the final decree is affected to 
that extent. It is also clear that where 
a decree-holder proceeds to obtain a final 
decree in spite of the fact that an appeal 
against a preliminary decree is pending, 
ho takes some risks in having to apply 
for a fresh final decree if the appellate 
Court mo lifies the preliminary decree. 
But that is the case even where a simple 
money decree is passed. A simple money 
decree, say for Rs 5,000, is passed. The 
decree-holder will have an absolute right 
to execute the decree at once although 

1929 A/37 & 38 


the defendant may prefer an appeal. If 
the appeal succeeds and if in the mean¬ 
while the plaintiff has realized the 
decretal amount, he will have to refund 
the amount but nobody would certainly 
argue that simpiy because the original- 
decree stands the chance of being modi¬ 
fied, on appeal, no execution could be 
taken out. Where a decree is passed by 
parts, as in the case of a suit on a mort¬ 
gage, the decree can be executed only 
alter a final decree has been made. There 
must be some clear authority for holding 
that the mere fact that an appeal against 
the preliminary decree is pending, is a 
sufficient jurisdiction for postponing the 
passing of the final decree. 

I am therefore clearly of opinion that 
the contention of the learned counsel for 
the appellant has no force and the final 
decree passed is not a nullity. 

I need not go back to the question of 
res judicata. The final decree, whether 
it should or should not have been passed 
has been passed and therefore no valid 
objection can be taken to its execution. 
The appellate decree has not in any way 
modified this final decree. There may be 
but we do not know if it is the case, a 
decree for costs passed by the appellate 
Court. That decree for costs may be a 
decree directing that the costs should be 
realized from the mortgaged property 
or it may be a decree directing that the 
unsuccessful respondent should pay the 
costs personally. If it is a personal de¬ 
cree, it will have to be executed indepen¬ 
dently. If the appellate decree directs 
that the costs should come out of the 
property mortgaged, that decree will not 
be executed till a final decree is made 
including the appellate costs. In any 
view, the final decree as it stands is capa¬ 
ble of execution and nobody who is a 
party to the execution or his representa¬ 
tive, can object to it. The result is that 
the appeal must fail I would dismiss 
the appeal with costs. 

Niamitullah, J— I am in complete 
agreement with the view taken by my 
learned brother and with the reasons 
assigned by him in support of it. I 
would add a few words of my own as I 
feel strongly on the question whether 
the final decree passed during the pen¬ 
dency of an appeal from the preliminary 
decree which it eventually affirmed by 
the Court of appeal is a nullity. Reli¬ 
ance is placed on behalf of the appellant 
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on Latvian v. Shiam Singh (l) for the 
proposition that such a final decree is not 
capable of execution. This view, if ac¬ 
cepted, will lead to some startling re¬ 
sults. 0. 34, R. 5, runs as follows : 

(1) Whether on or before the day fixed 
the defendant pays into Court the amount 
declared due as aforesaid together with such 
subsequent costs as are mentioned in R. 10, 
the Court shall pass a decree (a) ordering the 
plaintiff to deliver up the documents which 
under the terms of the preliminary decree he 
is bound to deliver up, and if so required ; (b) 
ordering him to retransfer the mortgaged 
property as directed in the said decree, and 
also, if necessary, (c) ordering him to put the 
defendant in possession of the property. (2) 
Whoro such payment is not so made, the 
Court shall on application mado in that be¬ 
half by the plaintiff, pass a docree that the 
mortgaged property, or a sufficient part 
thereof, be sold, and that the proceeds of the 
sale be dealt with as is mentioned in R. 4. ” 

As soon as a suit for sale terminates 
in favour of the mortgagee a prelimi¬ 
nary decree must follow. On the expiry 
of the usual period of grace, -when pay¬ 
ment is not made, the Court ** shall ” 
pass a final decree on application made 
in that behalf by the mortgagee. ” No 
notice of such application need be issued 
to the mortgagor though one is usually 
issued. In view of the mandatory charac¬ 
ter of these provisions no Court can re¬ 
fuse to pass a final decree if the mort¬ 
gagee applies therefor. The mortgagor 
cannot bo heard to say that he has pre¬ 
ferred an appeal and therefore, no final 
decree can be passed. This reductio ad 
absurdum becomes more marked if the 
provisions of 0. 34, Rr. 2 and 3 are ex¬ 
amined. When a preliminary decree is 
passed in a foreclosure suit it directs 

within six months from the date 
g the amounts duo to be fixed by 
the Court ” 

(Rule 2) : 

“ if such payment is not so made, the Court 
shall, on application made in that behalf by 
the plaintiff, pass a decree that the de¬ 
fendant .be debarred from all right 

to redeem the mortgaged property and 
also, if necessary, ordering the defendant to 
put.tho plaintiff in possession of the property.” 

Then follows the proviso which proves 
the incorrectness of the view contended 

for demonstration. It is this : 

“ Provided that the Court may, upon good 
cause shown and upon such terms (if any) as 
it thinks fit, from time to time postpone the 
day fixed for such payment.” 

If the preliminary decree has been ap¬ 
pealed from there is, in that view, little 
room for the Court to exercise a discre- 


payment : 
“ on a day 
of declarin 


tion given by the proviso, nor, is there 
any need for a mortgagor to apply for an 
extension of time as he can help himself 
to an extension if he hae only preferred 
an appeal and in many cases to an exten¬ 
sion for inordinate length of time. If a 
case involves a substantial question ef 
law an appeal to Privy Council will 
afford great facilities for preventing the 
mortgagee from reaping the fruits of his 
decree. Where the mortgage money 
already exceeds the value of the mort¬ 
gaged property, as it may * do in many 
cases, the delay in passing a final decree 
in a foreclosure suit is calculated to de¬ 
prive him of any return for the interest 
accruing in the meantime. 

It is true a decree passed by a Court of 
first instance, when affirmed on appeal, is 
merged in the appellate decree. But so 
long as no decree has been passed by the 
Court of appeal it continues in fulf force, 
and the mortgagee can take action accord¬ 
ing to its tenor. It is open to a mort¬ 
gagee to obtain a final decree, if other¬ 
wise entitled to it, even where an appeal 
is pending from the preliminary decree. 
But such a course entails some disadvan¬ 
tages, e. g., interest at contract rate is to 
be awarded up to the date fixed for payment 
by the preliminary decree and there¬ 
after at such rate as the Court may allow 
and if he waits for the appellate decree 
he would be entitled to interest at the 
contract rate for a longer period. Whe¬ 
ther a decree passed by a Court of first 
instance will merge in the decree of the 
appellate Court affirming it when a final 
decree intervenes and the mortgagee in¬ 
sists on executing the final decree already 
obtained or whether he can throw up 
such final decree and obtain another on 
foot of the preliminary decree passed by 
the appellate Court affirmiug that of the 
Court of first instance, are questions 
which do not call for decision in this 
case. It is, however, clear to my mind 
that where a final decree was actually 
passed pending an eventually unsuccess¬ 
ful appeal from the preliminary decree, 
it is binding on the parties and is cap¬ 
able of excution. Since it cannot include 
costs of the appellate Court and possibly 
interest at a higher rate for a certain 
period, the mortgagee seeking to execute 
it cannot insist on including such costs 
and such interest, as he can do l 0 
obtains a final decree on foot of the pre¬ 
liminary decree on appeal. 
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The case of Lalman v. Silicon Singh 
'(l) is distinguishable for the reason last 
mentioned. The learned Judges in repel 
ling the argument that the final decree 
passed rightly or wrongly was binding 
between the parties, observed : 

“ The simple answer to it is thau the mort¬ 
gagee does not come merely on the basis of 
that decree as having been passed in his fav¬ 
our rightly or wrongly. He includes in his 
application for execution costs awarded to him 
by the High Court as well and it is clear that 
he has in contemplation the correct final de¬ 
cree which ought to be passed in the suit. 
Such a correct decree has not yet been passed 
so there can be no question of its execution.” 

In the case before us there is no sug¬ 
gestion, and the question having been 
raised for the first time in his Court 
there is no evidence that, the mortgagee 
is, in effect, seeking to execute the sup¬ 
posed final decree based on the prelimi¬ 
nary decree passed on appeal. It is true 
•there are dicta in this and other cases, 
which, taken apart from the facts to 
which they refer, lend support to the ap¬ 
pellant’s contention. Gajadhar Singh 
v. Kishan Jiwan Lai (2), Jowad 
Husain v. Gandan Singh (4) and F it z- 
holmes v. Bank of Upper India Ltd. (3), 
decide no more than that an application, 
made after the decision on appeal for a 
final decree to be passed on foot of the 
preliminary decree passed on appeal, is 
not barred by Art. 18L, Lira. Act, if it is 
within three years from the date of the 
appellate decree, though beyond three 
years from the date of the preliminary 
decree passed by the Court of first in¬ 
stance. There can be no authority for the 
proposition that no final decree can be 
passed before the appeal is decided and if 
passed cannot be executed. For the rea¬ 
sons stated above [ concur in the order 
•dismissing the appeal with costs. 

Appeal dismissed. 

(4) A. I. R. 1926 P. 0. 93=6 Pat. 24=53 I. A. 

197 (P. 0.). 

* * A I. R. 1929 Allahabad 291 

Sen and Niamatullah, JJ. 

Abdul Aziz—J udginent-debtor—Appel¬ 
lant. 

v. 

Shah Abdul Rahim and others —Judg¬ 
ment-debtor and Decree-holders—Respon¬ 
dents. 

Execution Second Appeal No. 322 of 
192b, Decided on 18-2-1929, from decree 
of 2nd Addl. Sub-Judge., Gorakhpur. 


* * M Civil P. C. S. 47 -(Sen, J.)~C on- 
flict between judgment-debtors inter se— 
S. 47 does not apply— (Niamatullah, J. dis¬ 
senting). 

Where th) conflict} of interest in the execu¬ 
tion department is between two sets of judg¬ 
ment-debtors and there is no question between 
the decrej-holder on the one side and one or 
other of the judgment-debtors on the other 
side relating to the execution, discharge or 
satisfaction of the decroe, S. 47 do >s not 
apply : 7 All GSL; 30 All. 37J; 3L All . 82 (F B) 
l' oil ; A. I. R . 1924 Mad. 3G5, Diss. [P 292 C 2J 

Niamatnlla'n , J. —The view that S. 47 can 
under no circumstances apply to an order 
passed by a Court executing the decree as 
between two judgment-debtors inter se can¬ 
not be accepted. rp oiq n n 

* HCM P. C, S. 47—Mortgage 
decree—Purchaser of part made defendant— 
He applying that his portion be sold last — 
Court granting application but imposing 
certain conditions—Order is not one relat" 
ing to execution, etc. 

Niamatullah , J. A the mortgagor sold a part 
of the mortgaged property to T for a sum of 
MOO out ot wh ich Rs. 601 were left with 
the vendee for payment of the mortgage-debt 
in par,, ibis payment was not made. The 
mortgagee brought a suit impleading both 
A and L and got a decree and applied lor the 
execution of the decree. B then applied that 
the pare purchased by him be sold last in 
execution of the final decree. The Court 
granted the application but on review altered 
it directing that the said order could be avail- 
ed of by B on certain conditions ; 


— --wuerner duo execu¬ 

ting Court is justified in'imposiug certain con¬ 
ditions on the property, which had been pur¬ 
chased prior to suit by a third person and 
who was also a party to the suit, being sold 
last is not one relating to the execution dis¬ 
charge or setisfactfon of the decroe. 


[P 293 C 1] 

iU. IVahullah for Appellant. 

Sanlcar Sarau— for Respondents. 

Sen, J. This is an appeal by a judg¬ 
ment-debtor and it arises out of the fol¬ 
lowing facts: One Abdul Rahim execu¬ 
ted a simple mortgage in favour of the 
Kayashta Trading and Ranking Corpora¬ 
tion for Rs. 600 which was payable in 
two years. The property hypothecated 
consisted of three houses and the rate of 
interest agreed upon was one rupee per 
cent per mensem at six-monthly rests. 
The mortgagee assigned the mortgage to 
one Shamsuddin on 19th March 1915 
Abdul Rahim sold one of the mortgaged 
houses to Abdul Aziz, the appellant, on 
14th June 1918. for a sum of Rs 1 100 
out of which Rs. 601 were left with’the 
vendee for payment of the mortgage-debt 
in part. This payment was not made, 
bhamsuddin having died, his heirs, name¬ 
ly, Mt. Shahidan Bibi and others brought 
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a suit on the mortgage dated 13th April 
19 L 2, against Abdul Rahim, Abdul Aziz 
and others. A preliminary decree was 
passed on 13th July 1926. The final 
decree followed on 14th January 1927. 
The decree holder applied to the Munsif 
of Gorakhpur for the execution of the 
decree and Abdul Aziz applied that the 
house purchased by him on 14th June 
1918 be sold last in execution of the 
final decree. On 15th July 1927 the 
Munsif acceded to this prayer and passed 
an order to that effect behind the back 
of Abdul Rihitn. Shortly after the 
making of the said order, Ahdul Rahim 
appeared in Court and presented an ap¬ 
plication protesting against the orders 
of the learned Munsif directing that the 
house property purchased by Abdul Aziz 
be sold last. On 27th August 1927, the 
Munsif reviewed the order dated 15th 
July 1927 and directed that the said 
order could bo availed of by Abdul Aziz 
on this condition that he paid a sum of 
Rs. 601 to the decree-holder in satisfac¬ 
tion of the mortgage together with in¬ 
terest on tlie Slid amount at one rupee 
per cent per mensem compoundable every 
six months from 14th June 1918, the 
date of hi purchase right up to the date 
of his payment. 

Aggrieved by the aforesaid order, 
Abdul Aziz lodged an appeal in the Court 
of the learned District Judge which was 
heard by the Second Additional Subordi¬ 
nate Judge of Gorakhpur. A preliminary 
objection was- raised by the respondent 
as regards the competency of the appeal. 
The learned Judge accepted the preli¬ 
minary objection and dismissed the ap¬ 
peal upon the ground that no appeal lay 
to him The ratio of the decision was 
that the order dated 27th August 1927, 
was passed in the course of an execution 
proceeding in which Abdul Rahim and 
Abdul Aziz, the rival judgment-debtors 
were ranged on opposite sides and there 
was no question between the parties to 
the suit in which the decree was made 
within the meaning of S. 47, Civil P C. 
Abdul Aziz appeals to this Court and 
urges that the matter between the par¬ 
ties was one under S. 47, Civil P, C. and 
that an appeal lay to the lower appellate 
Court. 

Section 47, Civil P. C. providss : 

“All questions arising between the parties 
to the suit, in which the decree was passed or 
their representatives, and relating to the 


execution, discharge or satisfaction of tho- 
deeree, shall be detjrmined by the Court ex¬ 
ecuting the decree and not by a separate suit.” 

The conflict of interest in the execution 
department was between two sets of 
judgment-debtors and there was no 
question between the decree-holder on 
the one side and one or other of the 
judgment-debtors on the other side relat¬ 
ing to the execution, discharge or satis¬ 
faction of the decree. It would be 
straining the language of S. 47, Civil 
P. C. to bold that a dispute of this des¬ 
cription between two sets of contending 
judgment-debtors would fall within the 
purview of S. 47. This question directly 
arose in re Raynor v Mussoorie Bank 
Ltd. (1). After discussing the facts of 
the case Brodhurst and Tyrrell, JJ 
observed at p. 686: 

“ this application purported to be made- 
under S. 244, Civil P. C. But apart from 
other considerations showing that S. 244 
is not applicable to a proceeding of this 
character, it is sufficient here to observe that- 
an application cognizable under that section 
must be an application between the partios, 
that is to say, between the parties arrayed 
against each other as decree-holder of the one- 
part and judgment-debtors or their representa¬ 
tives of the other. But this is not such a» 
question. It is a controversy of two judg¬ 
ment-debtors inter se, and the provision of 
S. 244 do not apply to the determination of 
such questions.” 

This statement of law was cited with 
approval in Anandi Kumuar v. Ajudhia > 
Nath (2) at p. 3i3 and it was observed that 
the controversy was between a judgment- 
debtor and his representative and that 
it would be straining the language of 
S. 244 to hold thtt such a dispute fell 
within the scope of that section, la 
Bhagwati v. Banwari Lai (3) the majo¬ 
rity of the Judges constituting the Full 
Bench expressed themselves in support 
of the above view. Binerji, f. is repor¬ 
ted to have said (see p. 98) that 

“ as regards the first condition it is mani¬ 
fest that the parties must be arrayel as 
decree holder or his representative on the one 
side and the judgment-debtor and his repre¬ 
sentative on the other. Any questioa arising 
between the decree-holder and his representa¬ 
tive or between the judgment-debtor and his 
representative is clearly not a question within 
the purview of S. 244. This has been held So 
repeatedly that I deem it unnecessary to'cite 
authorities. " __ 

(1) [1885] 7 All. 881 =(1885) A. W. N. 204. 

(2) [1008] 30 All. 379=5 A. L. J. 557=(1908) 

A. W. N. 157. 

(3) [1900] 31 All. 82=1 I. 0. 416=6 A. L. J. 

71 (F. B.). 
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The learned counsel for the appellant 
relies upon the case of Tkoppai Veda- 
viasa Aiyar v. Madura Hindu Sabha 
Nidhi Co. Ltd., ( A . I. R. 1924 Madras 
365). Their Lordships ruled in that 
<jase that S. 47, Civil P. C. ought to 
admit of a liberal interpretation and 
should not be confined to cases where 
the question in controversy was between 
■the decree-holder and the judgment- 
debtor. It is submitted with all respect 
that the above view is not supported by 
by the language of S. 47, Civil P. C. and 
is opposed to the cursus curiae of this 
*Court which I am bound to follow. The 
order not being one under S. 47, Civil 
P. C. no appeal lay to the lower appel¬ 
late Court. It is not contended that the 
order was appealable independent of 
S. 47 and it is also not contended that 
O. 43, Civil P. C. applies. The result is 
thit the appeal fails and should be dis¬ 
missed with costs. 

Niamatullah, J. —I entirely agree 
with my learned brother in the conclu¬ 
sion he has arrived at and would dismiss 
the appeal. I, however, rest my decision 
■on a different aspect of the case. I am 
iof opinion, that the question arising 
between the parties to this appeal, 
jnamely, whether the Court of first in- 
jstance was justified in imposing certain 
(conditions on the property, in which the 
(appellant is interested, boing sold last is 
not one relating to “ the execution, dis¬ 
charge or satisfaction of the decree ” and 
jfor that reason the order impugned in 
(this appeal is not one which cm be re- 
jgarded as an order passed under S. 47, 
uivil P. C. I hesitite in accepting the 
view that S 47, Civil P. C. can, under 
no circumstances, apply to an order pas¬ 
sed by a Court executing the decree as 
between two judgment-debtors inter se. 
The relevant part of S. 47 is this : - 

All questions arising between the partios 
to the suit, in which the decree was passed, 
or their representatives, and relating to the 
execution, discharge or satisfaction of the 
decree, shall be determined by the Court ex¬ 
ecuting the d)cree and not by a separate suit.” 

As 1 read the section, all that is neces¬ 
sary to be made out for its application 
is that the parties between whom a ques¬ 
tion relating to the execution, discharge 
or satisfaction of the decree arises should 
have been parties to the suit whether 
arrayed on the same side or on the op¬ 
posite side. The word “ between ” does 
not, in my opinion, imply that such 


parties should have been arrayed as 
plaintiff and defendant. The word “ bet¬ 
ween the same parties ” occur in S. II 
Civil P. C. and it has been repeatedly 
held in relation to questions of res 
judicata that parties arrayed on the same 
side may have a conflict of interest and 
a decision arrived at on questions bet¬ 
ween them in a suit in which they are 
arrayed on the same side operates as 
res judicata in a subsequent suit in 
which they are arrayed on the opposite 
side. Some of the reasons for the view 
taken by the learned Judges of the 
Madras High Court in the case referred 
to by my . learned brother merit con¬ 
sideration. In a suit for partition, for 
rendition of accounts or in an adminis¬ 
tration suit, after a decree has been 
passed questions may arise between the 
parties arrayed on the same side in the 
course of execution proceeding and if the 
scope of S. 47, Civil P. C. is narrowed 
down only to cases in which questions 
relating to execution, discharge or satis¬ 
faction of the decree arise between the 
decree-holder and the judgment-debtor, 
the very object underlying that section 
may be frustrated. While I am not 
prepared to dissent from the authorities 
which my learned brother has quoted in 
support of his view, I venture to ex¬ 
press my hesitation in accepting that 
view as absolutely correct and of general 
application. As I agree in dismissing 
the appeal on another ground I need not 
examine the view in all its aspects and 
content myself by merely reserving my 
opinion on the question. 

D.D. Appeal dismissed. 
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Mukerji and Niamatullah, JJ. 

Hanwant Rai —Appellant. 

v. 

Chandi Prasad and others — Respon¬ 
dents. 

First Appeal No. 96 of 1926, Decided 
on 3Lst January 1929, against decree of 
Addl. Sub-Judge, Azamgarh, D/- 21st 
November 1925. 

(a) Transfer of Property Act, S. 55(2 

Covenant of indemnity — Pre-emptor’a 
vendee can take benefit—Case is governed 
by Limitation Act, Art. 113. 

Vendee from a pro*eraptor is entitled to 
take benefit of an express covenant to in- 
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damnify in a sale-deed and especially the 
original vendor cannot contend to the con¬ 
trary : 7 All. 775 (F.B.), R e f. [P 295 C 1] 

To such a case for a suit for compensation 
for loss of possession Art. 116, Lim. Act, 
applies and time runs from ^ate of dispos¬ 
session : 30 All. 402 Foil.; A. I. R. 1927 AH. 
734, Expl .; A. I . R. 1916 P. C. 182, Appl. 

[P 295 C 2] 

'.^(b) Limitation Act, Art. 116—‘Contract.’ 

The word “contract” in Art. 116, includes 
an implied contract also : A. I. R. 1927 Pat. 
248 ; A. I. R. 1926 Mad. 255 ; A. I. R. 1925 
Bom. 440 ; and A. I. R. 1924 Cal. 118, Rel. on. 

[P 295 C 2] 

Peareij Lai Banerji and Kamla Kant 
Verma —for Appellant. 

Iqbal Ahmad , Mukhtar Ahmad and 
Abu Ali —for Respondents. 

Judgment. This is an appeal by one 
who was arrayed as defendant 1 in 
the original suit. The suit arose under 
the following circumstances : The ap¬ 
pellant Han want Rai sold, on 12th Fe¬ 
bruary 1912, a certain amount of pro¬ 
perty to Mulai and two others for the 
sum of Rs. 9,000. Kauleshar Rai, who 
has since died, brought a suit for pre¬ 
emption on 7th September 1912 and 
obtained a decree, on condition of pay¬ 
ment of the entire consideration of the 
money of Rs. 9,000, on 25th January 
1913. He deposited the money that he 
was required to do under the decree and 
obtained delivery of possession. The ap¬ 
peal to the High Court was dismissed. 
Kauleshar and his joint brothers who are 
plaintiffs 3 and 4 in this action, sold a 
half share in the property pre-empted to 
th£ plaintiffs 1 and 2 of the suit and 
three others, on 6th August 1916. The 
sons of Han want Rai challenged the sale 
made by their father, by suit No. 79 of 
1919, and, eventually, got a decree for 
possession from the Court of first instance 
and also by the Court of appeal. The 
decree directed that on condition of pay¬ 
ment of Rs. 2761/8, the plaintiffs, 
namely, the sons of Hanwant Rai, would 
be entitled to recover possession. They 
deposited the money and obtained deli¬ 
very of possession on 12th March 1921. 

Having thus been dispossessed of their 
property the present suit was instituted 
by the brothers and survivors of Kaule¬ 
shar Rai and two of the five transferees. 
It has been found that defendant 1, 
one of each transferees, has a small in¬ 
terest in the property mortgaged and that 
the other transferees, never having paid 
anything towards the sale consideration, 


did not obtain any interest in the pro¬ 
perty. The present suit was directed for 
tne recoyery of several sums of money 
viz., Rs. 6238/8, being the difference bet¬ 
ween the entire purchase money paid* 
viz., Rs. 9,000 and the sum of Rs. 2761/8 
paid by the sons as a condition precedent 
to their recovery of the property, for re-r 
covery of Rs. 1,400, being the costs in¬ 
curred by the plaintiffs in defending the 
sons’ suit, Rs. 556/8 being the costs paid 
by the plaintiffs to the sons under 
the decrees obtained by them and 
Rs. 4336/14/6, interest on the sale con¬ 
sideration and other sums claimed. The 
suit has been decreed in its entirety 
except for the sum of Rs. 1,400 which 
represented the amount of costs incurred 
by the plaintiffs in defending the sons’ 
suit. The plaintiffs have not appealed 
and as we have said, the present appeal 
is by Hanwant Rai alone. Two points- 
have been urged before us, namely, (l) 
the pre-emptor’s vendees are not entitled 
to the benefit of the* indemnity clause in 
the sale-deed executed by Hanwant Rai 
in favour of Mulai and others, and (2)* 
the suit was barred by limitation. 

We shall take up the first point first. 
The original sale-deed, namely the one 
executed by Hanwant in favour of Mulai 
and others will be found printed at p. 23 
of the record. By this sale-deed, Han¬ 
want Rai expressly agreed to indemnify 
the vendees in case by any act of himself 
or by any claim of his children or the 
members of his family, any defect arose 
in the property. It is conceded that 
Kauleshar Rai, having succeeded in this 
suit for pre-emption we substituted for 
tbe original vendees, as the vendee. That 
this was the position of the pre-emptor 
is fully -borne out by the Full Bench 
case of Gobind Dayal v.- Inayat Ullah 
(1), vide the remarks of Mahmud J., afc 
p. 808. It is clear, therefore, that so far 
as Kauleshar’s surviving brothers are 
concerned, there can be no doubt that 
the suit is maintainable on the indem¬ 
nity clause contained in the sale-deed of 
12th February 1912. So far as the ven¬ 
dees are concerned, there are two posi¬ 
tions. Either, to them the benefit of the 
contract was transferred or it was not. 

If it was not transferred, the benefit of 
the contract remains entirely in Kaule¬ 
shar’s survivors. If they have lost the 
entire property which was obtai ne d by 
(1) [1895] 7 All. 77 o=(18S5) A.W.N. 182(F.B.> 
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pre-emption, they are entitled to recover 
the damages, irrespective of the fact that 
they have transferred half the property 
to other people. If, to the vendees, the 
rights accruing under the indemnity 
have been assigned, they too are entitled 
to maintain the suit. Further it appears 
that under S. 55, sub-S. 2, T. P. Act, 
there is alwavs an implied covenant as 
to title and this covenant runs with the 
land. If that be the case with respect 
to an implied contract, it seems to follow 
that an express contract of this nature 
must also run with the land. In any 
case, the vendees from Kauleshar Rai 
and his brothers are entitled to take the 
benefit of the implied contract contained 
in S. 55, sub-S. 2, T. P. Act. In any 
view of the case, it is impossible to 
maintain on behalf of defendant 1 that 
the suit is not maintainable by the 
vendees of Kauleshar Rai and his 
brothers. 

\Ve now come to the question of limi¬ 
tation. It is argued on behalf of Ilan- 
want Rii that either Art. 62 or Art. 97, 
Lina. Act applies,, and as the suit was 
brought more than throe years after deli¬ 
very of possession to the sons of Hanwant 
Rai, the suit is barred by time. Reli¬ 
ance has been placed on several cases and 
mainly on the case of Kundan Lai v. 
Bisheshar Dayal (2). This was a deci¬ 
sion of a Bench of two learned Judges of 
this Court and the learned Judges 
thought that they had to choose between 
two cases decided in this Court. Those 
two cases were Mul Kunioar v. Ckittar 
Singh (3) anl Janak Sinyh v. Walidad 
Khan (4). In the case in Mul Kunioar 
v. Ckittar Sinyh { 3) it was expressly 
decidol that in the circumstances of the 
present case, Art. 116 Lira. Act applied. 
In the latter case in Janak Sinyh v. 
Walidad Khan (4), Art. 116 was not 
applied on the -express ground that there 
was no covenant to which Art. 116 could 
be applied. Their Lordships analyzed 
the document before thorn and expressly 
found that there were no covenants to 
which Art. 116 could apply. The earlier 
case of Mul Kunioar v Ckittar Sinyh (3), 
was not brought to the notice of the 
learned Judges. It was not necessary to 
do so.^ Their Lordships appear to have 

(2) A. I. R. 1927 All.'731. 

(3) [1908] 30 All. 402=5 A. L. J. 480=(1903) 

A. W. N. 185. 1 

(4) [1915] 13 A. L. J. GQ9=30 I. G. 410. 


been fully alive to the contents of 
Art. 116, Lira. Act, but, as we have said, 
they expressly said that in the circum¬ 
stances of that case there was nothing in 
the sale-deed to which Art. 116 could be 
applied. In the case under discussion 
in Kundan Lai v. Bisheshar Dayal (2), 
one Calcutta case and a Madras case were 
also cited, but they were not discussed. 
In view of the fact that the case in 
Kundan Lai v. Bisheshar Dayal (2), 
preferred to follow one of the cases to 
another of the cases decided in this 
Court, we think we are at liberty to ac¬ 
cept the case in Mul Kunioar v. Chittar 
Sinyh (3), also a Bench decision as a pro¬ 
per guide for us. 

Considering the case apart from auth¬ 
ority there can be little doubt that 
Art. 116 Lira. Act would be applicable. 
We shall presently show that that 
article has been applied not only in this 
Court, in the case of Mul Kumar v. 
Chittar Sinyh (3) but by several other 
High Courts in .India and also by the 
Privy Council. Art. 116 runs as follows: 

“ Suit for compjnsition for the breach of a 
contract in writing registered. Period of 
limitation—six years. Time from which 
period runs —when period of limitation would 
begin to run against a suit brought on a 
similar contract not registered.” 

The contract in writing registered is 
that, in cise the vendees lost the whole 
or any portion of the property on account 
of the claim made by the children of the 
vendor, they would be entitled to be 
indemnified. This is an express contract 
of indemnity. The cause of action would 
arise from the date of dispossession, a 
date which is within six years of the 
suit. Apart from authority, therefore, 
there can be no difficulty in the applica¬ 
tion of Art. 116. Even if it had been 
the case that there was no express coven¬ 
ant, the implied covenant mentioned in 
S. 55, T. P. Act, would be applicable. 
The fact that the implied contract is not 
put into the document itself will not 
make any difference. A contract may be 
express or implied : see S. 9, Contract 
Act. In Art. 116, Lim. Act, the word 
used is “ contract.” This should include 
an implied contract also. Wo have to 
mention this aspect of the case because 
we have said that if the vendees from 
Kauleshar Rai and his brothers could 
not succeed on the express contract con¬ 
tained in the sale-deed of 1912, they 
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were entitled to succeed on the implied 
covenant which runs with the land. 

In Nabin Chandra Ganguly'v. Munshi 
Mander (A. I. R. 1927 Patna 248) it 
was held that the implied contract men¬ 
tioned iu S. 108, T. P. Act (the case was 
of a lease) could be read within Art. 116, 
Lim. Act and a suit for compensation 
for breach of the covenant would be 
governed by the six years’ rule of limita¬ 
tion. The same view was taken in 
Sigamani Pandithan v. Munibadra 
Nainar (A. I. R. 1926 Madras 255) 
following earlier Madras cases. The 
same view was taken in Ganapa Putta 
Ilegde v. Hammad Saiba (5) and in 
Injad Ali v. Mohini Chandra A. I. R. 
1924 Cal. 148. In the case of Tricomdas 
Cooverji Blioja v. Gopi Nath Jiu Thakur 
(6), the question arose whether where 
rent was payable under a registered docu¬ 
ment the Art. 110 which applied ex¬ 
pressly to a suit for recovery of arrears 
of rent applied or Art. 116 with the 
larger period of limitation. Their Lord- 
ships of the Privy Council held that 
Art. 116 applied to all cases in which 
the contract was in writing registered, 
although such cases may have been pro¬ 
vided *for in the earlier portion of 
Sch. 1, Lim. Act. This makes it entirely 
clear that a suit for compensation for 
breach of a contract that is in writing 
registered, must be brought within 
Art. 116. We are entirely satisfied both 
on principle and on authority that the 
suit is within time. The result is that 
the appeal fails and is hereby dismissed 
with costs. 

d.d. Appeal dismissed. 

* 

(5) A. I. R. 1925 Bom. 440=49 Bom. 59G. 

(6) A. I. R. 1916 P. G. 182=44 Cal. 759=41 
I. A. 65 (P. C.). 
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Mukerji and Niamatullah, JJ. 

Sarju Kumar Mukerji —Defendant— 
Appellant. 

v. 

B. Dwarka Prasad and another —Res¬ 
pondents. 

First Appeal No. 80 of 1926, Decided 
on 31st January 1929, from decree of 
Addl. Sub-Judge, Allahabad, D/- 30th 
.October 1925. 


1929 

v ^ Civil P. C., O. 34, R. 1 — Subsequ¬ 
ent mortragee paying prior mortgagee—Suit 
by puisne mortgagee—Subsequent mort¬ 
gagee cannot insist on prior mortgage being 
paid—Property can be sold subject to prior 
mortgage—Transfer of Property Act, S. 74. 

Per Mukerji , J.—A subsequent mortgagee 
who has paid off a prior mortgage in a suit by 
puisne mortgagee cannot insist on being paid. 
He must allow the property to be sold subject 
to the prior mortgage which he has purchased; 
His only remedy is to enlorce such securities 
as he may have succeeded to under the prior 
mortgage : A. I. B. 1922 All. 394 Expl. and 
Appl.\ 32 All. 138 Expl. and Dist . ; 7 A. L. J. 
15, Expl. [P 298 G 2] 

Tej Bahadur Sapru and P. L. Banerji 
—for Appellant. 

Kailas Nath Katju and N. P. As than a 
—for Respondents. 

Mukerji, J. —This appeal arises out 
of a suit instituted by the respondent B. 
Dwarka Prasad against two defen¬ 
dants, the second of whom, Rai Bahadur 
Dr. Sarju Kumar Mukerji is the appel¬ 
lant before us. The suit was based on 
a mortgage bond dated 20th February 
1918 executed by defendant 1 Inayat 
Husain for a sum of Rs. 2,300, principal- 
The appellant was made a party expressly 
on the ground of being a subsequent 
transferee and his status as a prior mort¬ 
gagee was denied, in the plaint. The ap¬ 
pellant obtained a mortgage by condi¬ 
tional sale in his favour from Inayat 
Husain and others on 18th December 
1920 in respect of a large number of pro¬ 
perties including a share (now princi¬ 
pally in dispute) in the village Palohi. 

There were five other mortgages over 
some or other of the properties mort¬ 
gaged to the appellant. These mortgages 
are given in some detail in the judgment 
of the Subordinate Judge of Allahabad 
dated 18th February 1925, and printed 
at p.9 of the record. The appellant, having 
satisfied the decree obtained on the 3rd 
mortgage by one Mahtab Kuar, succeeded 
to her rights which accrued to Mahtab 
Kuar under her deed dated 21st August 
1900. Mahtab Kuar had before she 
brought her suit, paid off the first mort¬ 
gage dated 29th August 1895. 

The appellant, Dr. Mukerji, brought 
the suit No. 16L of 1924 in the Court of 
the Subordinate Judge of Allahabad for 
foreclosure, on foot of his mortgage. It 
is the judgment in his case that has been 
mentioned above. To this suit B. Dwark a 
Prasad was party, -as defendant 21. Ho 
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claimed priority in respect of his mort¬ 
gage of 1918. As against Dwarka Prasad 
Dr. Mukerji claimed priority because he 
had paid off (by payment of the decree 
held by iMahtab Kuar) the mortgage of 
1895 In view of these conflicting claims 
the Subordinate Judge made a decree, 
the operative portion of which will be 
found in the judgment at pp.13 and 14. In 
*para. 5 at p. 14. be gave the then defen¬ 
dant 21, Dwarka Prasad, an opportunity 
to redeem two earlier mortgages namely 
of 1895 and 1896 and fixed a date for the 
purpose. The Judge, further, said that 
if Dwarka Prasad failed to pay off the 
earlier mortgages, he should be debarred 
from all rights to redeem those mort¬ 
gages and the plaintiff’s right to fore¬ 
close his mortgage would come into play. 

It was, however, aided that the right of 
foreclosure would not affect the mortgage 
of Dwarka Prasad bearing the date 1918 
and that that mortgage would remain en- 
forcible later on, but would be subject 
“to the shields of the mortgages of L895 
and 1896.” In this case we are not con¬ 
cerned with the mortgage of 1896. The 
mortgagee is not a party. 

The share in Palohi is the bone of 
contention between the parties in this 
case and it was mortgaged in the mort¬ 
gage of 1895 and is in mortgage with Dr. 
Mukerji. 

The respondent B. Dwarka Prasad says 
that he would sell the properties mort¬ 
gaged to him, including Palohi, but in 
the case of Palohi, ho would sell it sub¬ 
ject to the prior charge held by Dr. 
Mukerji. under the mortgage of 1895. On 
‘behalf of Dr. Mukerji it is contended 
that the respondent cannot sell the pro¬ 
perty subject to his (the appellant’s) 
prior charge, but must pay him (the ap¬ 
pellant) the full amount of the money 
due on the mortgage of 1895 before the 
share in Palohi is sold. The Court below 
has held that Palohi could be sold sub¬ 
ject to the charge of L895. The learned 
Subordinate Judge made a proposal to 
the defendant-appellant that Palohi 
might be sold free from encumbrance, 
that out of the sale proceeds, the entire 
amount of mortgage money that may be 
due under the mortgage of lb95 may be 
paid off and the balance of the sale pro¬ 
ceeds may be given to B. Dwarka Prasad 
as the subsequent mortgagee. To this 
ouggestion the appellant did not agree. 


We have now to see whether the appel¬ 
lant can insist on being paid the full 
amount of the mortgage of 1895 before 
the property (Palohi) is sold on foot of 
the mortgage of 1918. 

Nobody denies that the appellant is a 
prior mortgagee of Palohi under the 

mortgage of 1895. Under 0. 34, R. 1 
Civil P- C., a subsequent mortgagee may 
bring the mortgaged property to sale 
without making the prior mortgagee a 
party to the suit. The property in such 
a case would be sold subject to the prior 
mortgage. It is clear, therefore, that 
under the statute, the respondent Dwarka 
Prasad has an absolute right to sell the 
property, Palohi, without at all paying 
the appellant. There can be no doubt 
that before the passing of the Civil Pro¬ 
cedure Code of 1908, under the Transfer 
of Property Act, S. &5, it had been ruled 
by this Court that a property could not 
be sold subject to a mortgage. Under the 
ruling of this Court, a property was 
always to be sold free from incumbrances. 
That rule of law no longer prevails. 

Sir Tej Bahadur Sapru, on behalf of 
the appellant contended, on foot of some 
authorities, to be presently mentioned, 
that his right to subrogation carried 
with it a right to be paid in cash. His 
argument was that if the property Palohi 
was going to be sold subject to the encum¬ 
brance of 1895, it would mean that Dr. 
Mukerji would have to institute a suit on 
foot of the mortgage of 1895 and it might 
be the case that such a suit would be¬ 
come time barred when it is instituted. 

In the case of Marnraj v. Ramji Lai 
(l) relied on by the appellant’s counsel 
it was found that the defendant, the 
successor-in-title of the mortgagor, had 
discharged an earlier mortgage. It was 
held that it must be taken that the pur¬ 
chaser had intended to keep the first 
mortgage alive for his own bonofit. Hav¬ 
ing said so, the learned Judges said : 

“Oa the strength of these authorities, the 
appellant Marnraj is entitled to be paid by the 
plaintiffs the sum of Rs. 745, paid by him in 
discharge of the prior mortgage in favour of 
Umrao Singh before they can bring to sale the 
property mortgaged to them under their own 
mortgage.” 

It will be noticed that this decision 

was given on 25th May 1909, just within 

—- - — ^ 

(1) [1910J 7 A. L. J. 15=5 I. 0. 177. 
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five months of the coming into force of 
the new Civil Procedure Code of 1908. 
In the case of substantive law, the old 
law would prevail and would have to be 
applied, viz., the law that was in force 
at the date when the respective rights of 
the parties arose. This explains 
why the learned Judge ordered the pay¬ 
ment of the prior charge before the 
sale of the subsequently mortgaged 
property. There is no discussion in this 
case as to whether the prior mortgage 
should be paid or the person paying it 
should be left to bring his suit for sale 
on the prior mortgage. There being no 
decision on this point, this case is no 
authority on the point that is before us, 
even if we take it that the new law was 
to be applied on 25th May 1909, when 
the case was decided by the High Court. 

The next case that* was relied on by 
Sir Tej Bahadur Sapru, viz, Matiull&h 
v. Bamcari Lai (2) does not support 
his contention. On the other hand the 
fact that the Court remitted an issue as 
to whether the prior mortgages, paid off 
by the subsequent purchaser, were 
barred or not goes to show that the 
payment subrogate:! the payer only to 
the rights and titles of the mortgagees 
who had been paid. 

Section 71, T. P. Act, deals with the 
right of a subsequent transferee to pay a 
prior mortgagee and says: 

“The subsequent mortgagee shall. 

acquire in respect of property all the rights 
and powers of the mortgagee as such, to whom 
he has made such tender.” 

It is clear to us, therefore, that the 
only right obtained by the appellant is a 
right to the security furnished by the 
mortgage of 1895. 

The case of •Ram Samp v. Bam Lai 
(3) was next quoted by Sir Tej Bahadur 
Sapru. In that case, a prior mortgagee 
had purchased the property which was 
subject to a second mortgage made before 
his purchase. In a suit by the second 
mortgagee, the Court held that the prior 
mortgagee had a right to be paid off be¬ 
fore the property could be brought* to 
isale. It is not necessary to consider in 
this case how far the case in (3) 
was correctly decided. It is enough to 

(2) [1910] 32 All. 133—5 I. G. 132=7 A. h. J. 

61. 

(3) A. I. R. 1922 All 394=14 All. 659. 
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point out that the learned Judges who 
decided the case, themselves drew a dis¬ 
tinction between a case where the prior 
mortgage is paid oil by a purchaser of the 
property and where a prior mortgage is 
paid off by a subsequent mortgagee. The 
case of Mati Ullah Khan v. Banwari 
Lai (2) already quoted was relied on 
before their Lordships and they accepted, 
the correctness of the ruling. But they' 
said : 

“The shield of a subsequent mortgagee who 
acquires the rights of a prior mortgagee is 
essentially different in character from the 
shield of a mortgagee who acquires the rights 
of a mortgagor. The former can protect him¬ 
self so long as the right under the earlier 
mortgage subsists. In the case of the latter,, 
his rights as mortgagee merge in those.of the 
mortgagor or remain in suspension, as it were, 
till they are needed for the purposes of 
defenco.” 

In the case before us, we have to look 
to the facts, as they stood at the date of 
the institution of the suit of B. Dwarka 
Prasad. On that date the present appel¬ 
lant was nothing but a subsequent mort¬ 
gagee who had paid off a prior mortgage- 
We were told that since the judgment 
under appeal was delivered, the appellant- 
has foreclosed his mortgage effectually by 
obtaining a final decree for sale and that 
he has now become the owner of the share 
in village Palohi. This is a fact of which 
wo cannot take any cognizance, for the 
simple reason that the Court below could 
not anticipate what was going to happen. 
Thus, on the authority of the case of 
Bam Sarup v. Bam Lai (3) relied on by 
the learned counsel for the appellant 
himself, the appellant cannot insist on 
being paid. He must allow the property 
to be sold subject to the mortgage of 1895. 
The appellant’s only remedy is to enforce 
such securities as he may have succeeded 
to, under th6 mortgage of 1895. 

I have already mentioned that it is not 
necessary to decide how far the learned 
Judges were right in deciding that a prior 
mortgagee who had purchased the pro¬ 
perty subject to a second mortgage could 
with safety to himself, remain inactive, 
without enforcing the prior mortgage and 
whether when the second mortgagee 
brings his suit, the latter can bring the 
property to sale or not, subject to the 
prior mortgage, leaving the prior moi - 
gagee to his remedy under the same, 
it were necessary to decide the question, 

I might have had some difficulty in a 
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cepfcing the propositions of law. I may 
point out that a Bench of two Judges 
deciding Seoond Appeal No. 177 of 1923, 
Jag ram v. Gauri Prasad on 19 th January 
1925 indicated some doubt as to its 
correctness. It is true that in Phul 
Chand v. Mt. Surji , A. I. B. 1923 All. 
457, Ryves and Daniels, JJ., said that it 
was settled law” that the prior mort¬ 
gagee who has purchased the property 
subject to a subsequent mortgage could 
insist on being paid by the second mort¬ 
gagee, in his suit and could not allow the 
second mortgagee to sell subject to the 
prior mortgage. But their Lordships do 
not quote any authority and their opinion 
cannot be justified on principle. The prin¬ 
ciple is enunciated in S. 74, T. P. Act, and 
the satisfaction of the prior mortgage 
does not give any right beyond what is 
given by the mortgage itself. 

The result i3 that the appeal must fail. 

I would dismiss the appeal with costs. 

Niamatullah, J. —I concur with my 
learned colleague in dismissing the appeal 
on its own merits. I express no opinion 
on the question whether, under any 
circumstances, the person, a purchaser or 
subsequent mortgagee, paying oil’ a prior 
mortgage, can insist on the mesne mort¬ 
gagee to pay the prior incumbrance dis¬ 
charged by him, before obtaining sale of 
the mortgaged property in enforcement 
of his own mortgage or whether ho (the 
mesne mortgagee) can always bring the 
mortgaged property to sale subject to the 
prior incumbrance. That question does 
not arise in the present case and my 
learned brother has not decided it. The 
cases referred to by him are, as shown by 

him, easily distinguishable from the one 
before us. 

P D./r.ic. Appeal dismissed. 
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Dalal, J. 

Dhu Bain —Appellant. 


v. 

Emperor Opposite Party. 

Criminal Appeal No. 708 of 1928, De¬ 
cided on 25th September 1928, from 

tv ^ess. Judge, Cawnpore, 

D/- 17th August 1928. 


‘ / "V u° de i' - Ss - 99 and 103 - Dac < 
about to break into house—Accused fir 

at them which caused death of one-Fir 

was in right of private defence. 

Certain dacoits, with the intention of cc 
mitting dacoity, were about to break into 


bouse of the accused, but the owner of th° 
house, the accused, hearing some noise 
noticed two or three persons, and fired at them 
owing to which one of them foil down and 
died : 

Held : that tho firing was in the right of 
private defence of property against intended 
robbery and house-breaking by night, and 
there was no reason to believe that more than 
necessary harm was inflicted. [P 300 C 1, 2] 

F. Oicen O'Neill —for Appellant. 

Sankar Saran —for the Crown. 

Judgment. —The consideration of this- 
case by the learned Sessions Judge has 
suffered considerably by the wrong de¬ 
fence set up before him. Dhu Ram has 
been convicted of an offence under 
S. 301-A, I. P. C. His brother made a 
report at the Police Station to the effect 
that he and his brother were sleeping on 
the roof of the residential house one 
night while their father was absent at 
Banda, that they heard the noise of 
thieves and going to tho ond of the roof 
they noticed three persons on the roof of 
the cattle-shed close by. Baij Nath 
challenged them whereupon they bogan 
to run away and Dhu Ram thinking that 
they were thieves and bad characters 
fired a gun which he had carried to the 
corner of the roof. A thief fell down at 
some distance from tho house to the north 
and died soon after. Baij Nath had the 
stupidity to deny tho correctness of this 
report and naturally irritated the learned 
Judge. The learned Judge was also sus¬ 
picious of the Sub-Inspector. In a case 
of this kind the sympathy not only of 
the Sub-Inspector but of every one else 
would bo for the boy Dhu Ram who after 
all had fired at a dacoit or a robber. One 
does not wait for firing until a dacoit or 
robber comes up to shake hands or to 
enquire after one’3 health. The lie told 
by Baij Nath and tho suspicion against 
tho Sub-Inspector misdirected the mind 
of the learned Judge who did not care¬ 
fully enquire how far tho act of Dhu 
Ram was safe from criminal liability by 
the provisions of S. 103, I. P. C. Ac¬ 
cording to the first report made by Baij 
Nath the thieves were on an adjoining 
roof and a house-holder would be entitled 
to draw tho conclusion that the three 
men were there for the purpose of break¬ 
ing into the house of tho house-holder. 
Tne learned Judge after inspecting the 
locality came to the conclusion that the 
gun could not have been fired from tlie 
corner of the roof of the residential house 
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to the roof of the cattle-shed because 
there would be obstruction in between 
and was of opinion that this little in¬ 
cident in the first report was an inven¬ 
tion. The question then arises that if 
the incident is invented in the report 
what is there else on the record to in¬ 
dicate the circumstances under which the 
gun was fired. The learned Judge com¬ 
plains that the idea of private defence 
struck the head of the Sub-Inspector. 
I am afraid that it has “struck the head” 
of this Court also. We may enquire into 
the competing view of the circumstances 
put forward by the Judge himself though 
that view rests on no evidence. He says : 

The facts as they happened are quite clear* 
Three or four men boing armed with lathis, 
guns or pharsas came to the village. They 
might have been dacoits and they had come 
there for the purpose of committing dacoity. 
They were in the village. Baij Nath and Dhu 
Ram saw them. They commenced to run 
away and while so running Dhu Ram fired 

one or two shots and the deceased was in¬ 
jured.” 

As the dacoits had come to commit 
dacoity a villager was fully justified in 
firing at the dacoit. Possibly the point 
which the Sessions Judge desired to make, 
though he has not stated it specifically, 
is contained in the last para of S. 99 
where it is enacted that the right of pri¬ 
vate defence in no case extends to the 
inflicting of more harm than it is neces¬ 
sary to inflict for the purpose of defence. 

I believe the learned Sessions Judge’s 
idea to be this. There were dacoits who 
came to the village to commit dacoity 
but as they ran away the villagers ought 
to have thanked God for it and gone off 
to sleep. The firing in such a case was 
unjustified. Obviously though the Court 
entirely changes the circumstances of the 
firing from those given in the first report 
it harps back to the running away men¬ 
tioned in the first report. The position 
of the shots, however, do not justify the 
Court’s view that the gun was fired at an 
enemy who was running away. All the 
shots were received in front and not one 
on the back. The theory therefore of 
dacoits running away is demolished. Ac¬ 
cording to the learned Judge s own ob¬ 
servation “people might speak lie but the 
facts cannot.” 

I hold that the firing by Dhu Ram 
was in the right of private defence of 
property against intended robbery and 
house breaking by night. There is no 
reason to believe that more harm than 
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necessary was inflicted by Dhu Ram for 
the purpose of defence. If persons were 
as quick as Dhu Ram with their guns 
I believe there will be fewer dacoities in 
villages. I set aside the conviction and 
sentence and order the appellant to be 
released. If he is^n bail his bail shall 
be cancelled. If he has paid any fine it 
shall be refunded. 

S N./r.k. Conviction set aside . 
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SULAIMAN AND KENDALL, JJ. 

Bachchi Lal and others —Defendants 
—Appellants. 

v. 

Debi Din and others —Plaintiffs—Res* 
pondents. 

First Appeal No. 157 of 1926, Decided 
on 25th January 1929, against decree of 
Addl. Sub-Judge, Banda, D/- 22nd Febru¬ 
ary 1926. 

# (a) Hindu Law—Widow—Reversioners 
consenting after widow’s death to oral gift 
by widow in favour of stranger—Even as¬ 
suming reversioners are estopped from 
claiming possession, full proprietary title 
does not vest in donee. 

After the death of the proprietor and his 
widow the Patwari reported that the name of 
collaterals should bo entered in the column 
of proprietors. An objection was*made by one 
J that the widow had made an oral gift of 
the property in his favour and he was in pos¬ 
session as a donee. The collaterals admitted 
the gift and agreed to the mutation of names 
in favour of J. The Court accordingly ordered 
that the name of J should be entered in place 
of the deceased widow. 

Held : that as no intorest in immovable pro¬ 
perty can validly pass from one person to an¬ 
other in the eye of the law without thoro be¬ 
ing a registered document of transfer, in the 
absence of such document, the proprietary 
interest in the property could not have passed 
from the widow to J or from the collateral to 
J and even if the collaterals bo estopped from 
claiming tho possession of the property it is 
impossible to hold that proprietary tide has 
actually become vested in J or his transferee 
by virtue of the oral gift: A. I. R. 1923 All. 337 
(F. B.) Dist. [P 301, C 2, P 302 C l] 

(b) Agra Pre-emption Act (11 of 1922)> 

S. 4 (1)—Proprietor. 

A parson in adverse possession without ac¬ 
tual title cannot be said to bo entitled as pro¬ 
prietor to the property in his possession so 
long as his title has not matured by prescrip¬ 
tion within S. 4 (1). [P 302 C 1J 

(c) Agra Pre-emption Act (11 of 1922), 

S. 20—Indefeasible interest. 

The expression “indefeasible interest”, in 
S. 20 refers to full proprietary title which is 
not liable to be defeated and the word interest 


1929 


Bachchi Lae V. Debi Din Allahabad 301 


cannot include an interest less than a pro¬ 
prietary interest. [P 302 0 1] 

(d) Agra Pre-emption Act (11 of 1922). 
S. 12 (3)—Sharer. 

Bahri is a sub-division of the mahal very 
much like a bbok, which is found in eastern 
districts of U. P. [p 302 C 2J 

P. L. Banerji and Ambika Prasad — 
for Appellants. 

Mahmudullah and S. B. Johari —for 
Respondents. 

Judgment —First Appeals Nos. 157 
and 156 of 1926 are connected and are 
defendants’ appeals arising out of two 
suits for pre-emption. Under a sale-deed 
dated 9th August 1924, shares in two 
khatas Nos. 2 and 7 in mahal Mustaqil 
and mahal Ihtamli of village Tirmau 
were sold to the defendants. Two suits 
were separately instituted. The plain¬ 
tiff alleged that the defendant-vendees 
were strangers and their names were 
wrongly recorded in the revenue papers. 
The defence raised by the defendants was 
that they were cosharers on the Same 
footing as the plaintiff. The defendants 
cl timed title through one Jagannath. 
Belore the trial commenced the plaintiff’s 
counsel made it clear that he was not ad¬ 
mitting the title of Jagannath at all. 

The Court below has found ia favour of 
the plaintiff and has decreed the claim 
except as regtrds mahal Ihtamli in which 
the lefenlants had became cosharers by 

virtue of another deed of gift dated 15th 
November 1920. 


Sewak was a proprietor in this village 
an 1 he died some time ago and was suc- 
ceeled by his widow Mt Jasodia. She 
also died some time about 19L8. After 
her death the pitwari reportel that the 


names of Sewik’s collaterals Ram ad hi 
an 1 another should be entered in th 
column of proprietors. An objection wa 
made on behilf of Jagannath, wh 
claimed that Mt Jasodia had made 
gift of the property in his favour and h 
was in possession as a donee. Apparentl 
there was no registered deed an 1 Jagar 
nath was relying on an oral gift 0 

k an a PP^ CL tion was file 

on behalf of Rtmadhin purporting to 

for himself and as sarbarahktr (or gut 

. ' a ?^ of Tlss " an< l Gopi in which the gi 
in favour 0 f Jagannath was adraitte 
and there was a statement that the pet 
t.oners refused to take hack the properl 
and agreed to the mutation of names i 
avour o agannath. The Court accor< 


ingly ordered that the name of Jagannath 

should be entered in place of the deceased 
Mt. Jasodia. 

The plaintiff led no evidence in the 
Court below to show that any one other 
than Ramadhimand Gopi were the colla- 
rals entitled to succeed on the death of 
Mt. Jasodia. Nor was it made clear be¬ 
fore the Court who Tissu was as whose 
guardian Ramadhin had acted. In the 
absence of such evidence the Court below 
has assumed that Ramadhin and Gopi 
were the next reversioners of Mt. Jaso- 
dia’s husband, and that therefore there 
was a consent on the part of the person 
in whom the property had become vested 
on her death. The learned Judge har; 
also assumed in favour of the defendants 
and this consent of the reversioners will 
estop them from ousting Jagannath and 
from taking possession from his vendees, 
the present defendants, but has held that 
consent cannot confer perfect title on 
Jagannath and his vendees so long as the 
full period of 12 years has not expired. 

In appeal before us it is contended 
that inasmuch as the reversioners who 
became entitled to the estate are estopped 
from recovering possession of the pro¬ 
perty Irom Jagxnnath and his transferee, 
and the heirs who would come after them 
would have to claim through them, the 
defendants had acquired an indefeasible 
title which is by no means liable to be 
defeated and that inasmuch as they are 
in possession in the capacity of proprie¬ 
tors they can defeat the claim of 
the plaintiff Great reliance is placed 
on the Full Bench case of Fateh Singh 
v. Rukmini Raman] i Maharaj (L) 

In the case before the Full Bench there 
was a registered deed of transfer by the 
widow in her lifetime, hut the consent 
had been given by the reversioners before 
they had become entitled to the estate. 
In the present case the consent was given 
after such title had accrued, but there 
had never been any deel of gift by the 
lady at all. Without deciding that the 
consent of Ramadhin and Gopi would 
operate as an estoppel agiinst them and 
their representatives, we may for the 
purposes of this appeal assume that it 
would so operate, fn this view it is un¬ 
necessary for us to examine whether this 
consent was for consideration or not. But 
it is clear to us that no interest in im¬ 
movable property can validly pass from 

(1) A. 1. JR. 1923 All. 387=45 All. 339 (F^B7)~ 


302 Allahabad 


Niranjan Prasad v. Behari Lal 


one person to another in the eye of the 
I law without there being a registered 
document of transfer. Under S. 123, 
T. P. Act, a gift can only.be effected by 
means of a document duly registered. In 
the absence of such document, the pro¬ 
prietary interest in the property could 
not have passed from Mt. Jasodia to 
•Jagannath or from Ramadhin and Gopi 
to Jagannath. Even if Ramadhin and 
Gopi or their heirs be estopped from 
claiming the possession of the property 
it is impossible to hold that proprietary 
title has actually become vested in Jagan¬ 
nath or his transferee. 

For a person to become a cosharer 
under the Agra Pre-emption Act it is 
necessary undor S. 4, sub-Cl. (1) that he 
should be entitled as proprietor to a share 
in the mahal. A right short of a pro¬ 
prietary title, e. g., that of a lessee or 
jmortgagee, will not do. A person in 
adverse possession without actual title 
Icannot be said to be entitled as proprietor 
to the property in his possession so long 
as his title has not matured by prescrip¬ 
tion. We think that the expression 
“indefeasible interest” in S. 20 also refers 
to full proprietary title which is not 
liable to be defeated. So long as proprie¬ 
tary title has not been acquired the defen¬ 
dant cannot successfully resist a claim 
by a cosharer for pre-emption. Estoppel 
against the heirs is one thing and acquisi¬ 
tion of title as proprietor is another. And 
of course the word interest cannot in¬ 
clude an interest less than a proprietary 
I interest. 

The Court below has held that the 
agreement for mutation of names in favour 
of Jagannath in the revenue Court was 
not in the nature of a family arrangement 
which would confer title on Jagannath. 
The application itself does not indicate 
that there had previously been any such 
family settlement. Nor is it clear that 
there was any bona fide dispute, nor could 
Jagannath, the son-in-law of Mt. Jasodia, 
be treated as a member of the family of 
Ramadhin and Gopi. The plea of a 
family settlement also was not raised in 
the written statement. We are, therefore, 
unable to hold that there was any such 
family settlement as, even in the absence 
of a registered document, could confer 
title on Jagannath. The result therefore 
is that the defendants cannot resist the 
plaintiff’s claim on the basis of the alleged 
.oral gift made to their vendor Jagannath 
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Under the gift of 15th November 1920, 
the defendants have acquired a share in 
patti No. 10 in mahal Mustaqil only. 
The shares sold are situated in khewats 
Nos. 2 and 7 which are in patti Sheo Din 
and patti Kalu respectively. According 
to the khewat, mahal Mustaqil is divided 
into several bahris, each bahri being sub¬ 
divided into pattis aud each patti into 
several khewats. Khewat No. 1 is in 
patti Sukhnandan. Khewats Nos. 2 and 
3 are in patti Sheo Din. The areas of 
the two pattis are totalled separately 
and then the two are added together to 
make up bahri Gur Bakhsh Singh. The 
same process is followed as regards other 
bahris. It is clear to us, therefore, that 
bahri is a sub-division of the mahal very 
much like a thok, which is found in eas¬ 
tern districts. The plaintiff is undoub¬ 
tedly a cosharer in bahri Gur Bakhsh in 
which khewat No. 1 is situated. The 
defendants are not cosharers in this 
bahri. The plaintiff accordingly has pre¬ 
ference under S. 12, sub-Cl. (3). 

As regards khewat No. 7 which is 
situated in patti Kalu, we find that it is 
a part of another bahri called bahri Sheo 
Shankar and khewat No- 10 in which 
the defendants had become cosharers is 
situated in the same bahri. As regards 
this khewat, therefore, the plaintiff can¬ 
not have preference as against the defen¬ 
dants. The learned Subordinate Judge 
has accordingly dismissed the claim with 
regard to this last mentioned khewat. 
In our opinion* the view taken by the 
Court below was correct and the decrees 
are right. Both the appeals are accord¬ 
ingly dismissed with costs. 

D.d. Appeals dismissed. 
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Banerji and King, JJ. 

Niranjan Prasad — 
nt. 


Plaintiff—Appel- 


Behari Lal and others -Defendants 
espondents. 

Second Appeal No. 312 of 1926, Deci 
id on 28th January 1929, against decree 
Addl. Dist. Judge, Aligarh, D/- 
ecember 1925. . . 

[a) Religious endowment—Sons a PP°‘? ® 
anagers—Practically whole 
sons as managers—No fixed amou 


1929 


Niranjan Prasad v. Behari Lal Allahabad 303 


cated for worship—Very little effect given 
to the endowment—Endowment is illusory. 

A dedication under which the sons of the 
dedicator were the superintendents and were 
to take practically whole income of the en¬ 
dowed property as managers and no fixed 
amount was laid down for being spent upon 
the purposes of worship etc., but the superin¬ 
tendents were given complete discretion to 
spend whatever they thought fit and it was 
found that the managers did not keep any 
accounts whatever of the income of the en¬ 
dowed property and the only way in which 
effect could be said to have bean given to the 
endowment was that the superintendents exe¬ 
cuted leases of the property in the name of 
the God. 

Held : that the endowment was purely illu¬ 
sory or colourable. The testator’s intention 
was to preserve the property in his family and 
to let his two sons and their descendants en¬ 
joy the income of the property without having 
the power of alienation : 42 All. 395 {F.B.) 

FolL [P 304 C lj 

❖ (b) Limitation Act, Art. 127—Suit by 

minor. 

A suit by a member to enforce a right to 
share in joint family property is not barred if 
brought within 12 years of his attaining majo¬ 
rity. At the most it can be held that he be¬ 
came aware of his exclusion from the date of 
his attaining majority. [p 305 G 1] 

Shiam Krishna Dai —for Appellant. 

U. S. Bajpai , Iqbal Ahmad and Mulch- 
tar Ahmad for Respondents. 

Judgment.— This was a suit for re¬ 
covery of separate possession of a one- 
third share in certain house property and 
moveable property. The property origin¬ 
ally belonged to Chote Lal the common 
ancestor of the parties. The pedigree 
showing the relationship between the 
parties will be found at p. 17. The plain¬ 
tiff’s case was that the parties and Chhote 
Lai were members of a joint family and 
that the property in suit was joint family 
property. After Chhote Lai’s death the 
plaintilf was maintained by Behari Lai 
who was the manager of the joint family 
but in L924 the defendants refused to give 
the plaintiff some money and the plaintiff 
was accordingly compelled to bring this 
suit for possession of his separate share. 
The principal defences were that the 
family was not joint but that the plain¬ 
tiff’s father had separated from the other 
members of the family before his death 
in 1898 and the plaintiff himself had been 
brought up by his father-in-law. 

ft was further pleaded that the pro¬ 
perty in suit was the self-acquired pro¬ 
perty of Chhote Lal excepting item No. 2 

which was the self-acquired property of 
Behari Lil, defendant 1. The defendants 


set up a will alleged to have been executed 
by Chhote Lal on lith October 1904 by 
which he had devised items G and 7 to 
Lakhpat Rai and Behari Lal and items 
1, 3, 4 and 5 had been dedicated in favour 
of a family idol, namely, Gangaji. The 
plaintiff replied that the will was a for¬ 
gery and that in any case the dedication 
in favour of the idol was invalid. The 
trial Court decreed the plaintiff ’s claim 
for all the property in suit excepting 
item 2 which was held to be Behari Lai’s 
self-acquired property. 
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the family had remained joint even after 
the death of Chhote Lal. As to the will 
executed by Chhote Lal in 1904 the Court 
below has found that it was genuine. 
The property in suit was found to be 
Chhote Lai’s self-acquired property which 
he was entitled to dispose of by will. As 
regards the dedication in favour of the 
idol the Court below found that Chhote 
Lal had clearly intended to make the 
dedication and. that effect should be given 
to his intention. The result was that 
the Court below allowed the appeal and 
dismissed the suit. In this Court the 
unding that the will executed by Chhote 
Lal was genuine is not challenged As 
regards the finding that the property 
m suit was the self-acquired property of 
Chhote Lal we see no reason to differ 
from the finding of the Court below It 
has been expressly held that there was no 

b^Chhot 10 ? t l hat th0 - property acquired 

We hold, therefore, that Chhote Lal was 

by n ,vm eafc t0 dlSpose of the Property 


The principal question which we have 
to determine in this appeal is whether 
the dedication of the property in favour 
of the idol was valid. Chhote Lai’s pro¬ 
perty which he disposed of in his will 
consisted of six items of house property 
which was not bringing in an income of 
more than about Rs. 15 or Rs. 16. Out 
of this Chhote Lal purported to dedicate 
items 1, 3, 4 and 5 to the idol Gangaji. 
There is no express finding as to the in¬ 
come of the property dedicated but it 

appears to be about Rs. 11 per mensem. 

Chhote Lal undoubtedly states that he 
has earnestly and in good faith dedicated 
to Gangaji Maharani the property stated 
in order that management in respect 
thereof might continue till Doomsday. 
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He also lays down in his will that his 
two sons, Behari Lal and Lakh pat Rai 
should be the managers of the property 
dedicated and that they should see that 
the rag , bhog and utsav of the idol is in 
no way neglected. The testator stated 
that both the sons should, after consider¬ 
ing themselves to be the superintendents 
and managers of the property, jointly 
spend as much of the income of their own 
authority from the rent of the property 
as they think proper towards the rag t 
bhog and utsav , etc. He further provides 
that each of the managers or superinten¬ 
dents shall have a right to get R 9 . 5 per 
mensem as remuneration from the en¬ 
dowed property and that if the income of 
the property expands then the superin¬ 
tendents will be entitled to get a propor¬ 
tionate increase in their salary. 

It would be seen that on the face of it 
there could be very little income avail¬ 
able for the purposes of the idol. The 
income of the endowed property would 
only be about Rs. 11 per mensem and the 
two superintendents were expressly 
authorized to appropriate to themselves 
Rs. 10 per mensem. No fixed amount is 
laid down for being spent upon the pur¬ 
poses of worship etc., but the superinten¬ 
dents are given complete discretion to 
spend whatever they think fit. 

It appears that the managers have not 
kept any accounts whatever of the income 
of the endowed property. The only way 
in which effect is said to have been given 
to the endowment is that the superinten¬ 
dents have executed leases of the property 
in the name of Gangaji. We are not 
satisfied that any expenditure whatever 
has been incurred for the purposes of the 
worship etc *, of the idol and in our 
opinion the endowment is purely illusory 
or colourable. The testator’s intention 
was to preserve the property in his 
family and to let his two sons and their 
descendants enjoy the income of the pro¬ 
perty without having the power of ali¬ 
enation. 

The facts of the case are very similar 
to those dealt with in the Full Bench 
ruling of the Allahabad High Court in 
the case of Sri Tkakurji v. Sukhdeo 
Singh (l). In that case also there was 
a colourable endowment of property in 
favour of an idol but it was found that 
no attempt had been made to obtiin 

~ (T) [1920] 4 2 AIL 395—58TTcJT583^18 A. lT". 
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mutation of names in favour of the idol 
and that no accounts were forthcoming: 
relating to the administration of the pro¬ 
perty and that the expenditure on the 
idol did not amount to more than 1/10 of 
the income It was held by the Full 
Bench, that under these circumstances, 
there had been no real dedication of the 
property to religious purposes but only 
an attempt to create a perpetuity in 
favour of the descendants of the testator’s- 
daughter. We are bound by the decision 
of this Full Bench and we think that the 
principles laid down in that decision are 
fully applicable to the facts of the pre¬ 
sent case. We find that there has been 
no real dedication of the property to 
religious purposes but only an attempt 
to create a perpetuity in favour of the 
two sons of the testator It has been 
argued by the learned advocate for the 
respondents that even if the dedication 
be held illusory and inoperative neverthe¬ 
less the will should be construed as 
giving proprietary interests to the two 
sons named in the will as superintendents 
of the dedicated property. The argument 
is that the testator intend that these 
two sons should get the benefit of the 
property and that effect should be given 
to his intention. 

We are unable to accept this conten¬ 
tion. The plaintiff is clearly an heir-at- 
law and he is entitled to a share in the 
property unless there is a valid bequest 
of it in favour of other persons. In the 
present oase we have found that the 
dedication in favour of the idol is in¬ 
valid. We are unable to construe the 
will as giving a proprietary interest 
to the two sons who were named as 
superintendents. Clearly the testator never 
purported to give those two son9 proprie¬ 
tary rights* and we hold that there 19 
nothing in the will which could defeat 
the claim of the plaintiff, as heir-at-law, 
to recover his share. 

It has further been argued by the 

learned advocate for the respondents tha 

the plaintiff’s suit was barred by time. 
Chhote Lil died in 1904 and it is argued 
that the plaintiff ha 9 been excluded from 
his share in the property in suit f™ 01 
the date of Chhote Lai’s death. The 
plaintiff was a minor at that time but e 
should have instituted his suit within 
three years of attaining majority an as 
he did not do so, the suit not\ h*viaS 
been instituted untiJ 26th May 192 , 1 
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is contended that the suit is barred by 
time. We think there is no force in this 
argument. We have held that the dedi¬ 
cation in favour of the idol is invalid and 
the property which the will purports to 
dedicate must be held to be intestate pro¬ 
perty. In the hands of Chhote Lai it 
was self-acquired property but in the 
hands of his sons and grandsons it is an¬ 
cestral property. The article of limita¬ 
tion applicable to the suit would be 
iArt. 127 which gives a period of 12 years 
for enforcing a right to a share in joint 
family property from the time when the 
exclusion becomes known to the plaintiff. 

,The plaintiff did not attain majority 
until about eight years before the insti¬ 
tution of the suit and even if it be 
held that he became aware of his exclu¬ 
sion from the date of his attaining majo¬ 
rity the suit is still clearly within time. 

As regards item 2 the- trial Court 
clearly found that this was the self-ac¬ 
quired property of Behari Lai, and the 
lower appellate Court has not disturbed 
this finding. As regards items 6 and 7 
they have been bequeathed by Chhote Lai 
to the defendants and there is no reason 
tor holding the bequest invalid. The re¬ 
sult is that we allow the appeal in res¬ 
pect of items 1, 3, 4 and 5 and dismiss 
the appeal is respect of the remaining 

• ^ rdingly pass a preli- 

mmary decree declaring the right of the 

plaintiff ' to a 1/3 share in items 13 4 
as specified in the plaint. Parties’will 

°P ‘0 

D D - Appeal partly allowed. 
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Ashworth, J. 

pe\U.L Nandan 2 ’ e,oari “Defendant—Ap- 

Of Sub.Judge, 8bS p ‘ UP ' ^ 

™°rUa ge to be unde r two d^d '-A a —” 8 

of defendant that p r o p „ i • hIlA T“' ° " 

™°rtg«gee under 12 mnrL held by him as 
allow plaintiff tn « mork gages—Court can 

admiasion-T. P. Act. I.To °" defendttn ‘ » 

" '» «» <”»« of usufructuary mortgage 

1929 A/39 & 40 


a plaintiff sues on the allegation that the pr 0 - 
perty wa s mortgaged under two mortgages of 
whmh he gwcs the terms from hearsay and 
tue cle.endant-mortgagee admits that he holds 
the property as mortgagee but under 12 mort¬ 
gages, the Court is entitled to allow the plain¬ 
tiff to succeed upon the admission of the de¬ 
fendant even though his plaint set forth mort¬ 
gages different in number and in other res¬ 
pects: 11 C. L. J. 615, Dist. 

F • j » t p 205 C 2; P 306 C 1] 

(b) Evidence Act, S. US-Usufructuary, 
mortgage. 3 

fft usufrucfcuar y mortgagee cannot deny the 
title of the mortgagor and set up adverse pos¬ 
session unless he actually leaves the holding 
and enters under a different status. ° 

, n n , [P 306 Cl] 

A. t. I andey —for Appellant. 

O. S. Bajpai and Narain Misra —for 
Respondents. 

Judgment. These two appeals arise 
out of two redemption suits between the 
same parties. The suits were dismissed 
by the trial Court on the ground that the 
plaintiffs had not proved the two mortga¬ 
ges set up. The lower appellate Court dec¬ 
reed the suit on the ground that although 
the two mortgages set up .were not pro¬ 
ved, the defendant admitted that the 
whole property was mortgaged under 12, 
and not two mortgage-deeds, of approxi¬ 
mately the same date. The mortgagee 
now appeals substantially on the ground 
that the plaintiffs were not entitled to 

succeed on different mortgages to those 
set up by them. 

There was also a question in the lower 
Courts of the inability of the plaintiffs 
to prove that they were the successors- 
m-interest of the original mortgagors 
The lower appellate Court found that one 

ot them was a successor-in-interest of 

oae of the mortgagors, and this finding 

of fact cannot be impugned in second ap- 

peal as admitted by the appellant’s 
counsel. 

The only question that arises is whe¬ 
ther, when in the case of usufructuary! 
mortgage a plaintiff sues on the allega- 1 
tion that the property was mortgaged 
under two mortgages of which he gives 
the terms from hearsay and the defen¬ 
dant-mortgagee admits that he holds the 
property as mortgagee but under 12 mort-| 

g ? ges -‘ he Court is entitled to allow the! 
plamtin to succeed upon the admission of 
the defendant. I have been shown cer¬ 
tain decisions e. g., Sahdeo Ojha v 
Lachmina Knar (l),.to the effect that 
where a p laintiff sues on a certain mort- 

(1) [1'91G] 14 A. L. J. 015^=34 I. C. 207. 
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gage in respect cf the land, the admission 
by the defendant of the different mort¬ 
gage will not entitle the plaintiff to suc¬ 
ceed. But in these cases what the plaintiffs 
attempted to sue on was an original mort¬ 
gage. What the defendant admitted 
were subsequeut mortgages. These cases 
have no bearing on a case like this 
where the admission of the defendant 
is as to the original mortgage. I hold 
that a Court is entitled to allow the 
plaintiff to sue on mortgages admitted by 
the defendant even though his plaint set 
forth mortgages different in number and 
]in other respects. Another question that 
was pleaded half-hearted by tho appel¬ 
lant’s counsel was that the status of the 
mortgagees had changed from that of 
mortgagees to that of absolute owners by 
reason of a compromise between the 
zamindar as paramount owner and tho 
mortgagees. What is raortgiged in the 
suits are plots forming tenancy holding. 
The zamindar sued the mortgagees to 
recover possession on the ground that 
their mortgagors had left the village. 
The mortgagees compromised, and it was 
agreed that the zamindar should accept 
the mortgagees as tenants-in-chief. It is 
well-established that a mortgagee cannot 
deny the title of his mortgagor and set up 
adverse possession unless he actually 
leaves the holding and re-enters under a 
different status. 

For the above reasons, I dismiss these 
appeals with costs. 

r.d. Appeals dismissed. 
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Mokerji and Niamatullah, JJ. 

Bam Gharan and another —Defendants 
—Appellants. 

v. 

Tulshi Ram and another —Plaintiffs * 
Respondents. 

Second Appeal No. 245 of 1926, Deci¬ 
ded on 1st,February 1929, against decree 
of Dist. Judge, Cawnpore, D/- 2nd 
November 1925. 

* Civil P. C„ O. 22, R. 9—Suit by alleged 
donor for cancellation of gift—Donor dying 
and suit abating under R. 9—Next suit by 
his legatee for possession against the alleged 
donees is not barred—O. 2, R. 2. 

Where the former suit is one for pure decla¬ 
ration and the second suit is for possession it 
must be taken that tho two causes, of action 
are different. IP 307 C 2] 
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One D, by will bequeathed his entire pro* 
poroy to A • In his lifetime D brought a suit 
to obtain the cancellation of a deed of gift 
alleged to have been executed by himself in 
favour oi one B. The ground on which that 
suit was brought was that D never executed 
tho document, that by threats B bad succeeded 
in obtaining his thumb-impression on a piece 
of blank paper and that by some stratagem 
and collusion with the Sub-R-gistrar, his ad¬ 
mission to tho execution of the deed of gift 
had been recordod as made by him. D having 
died during tho poudeucy of the suit and his 
legal representative not having been brought 
on tho record the suit was declared to have 
abatid. A then sold tho property in suit to 
the plaintiff and the plaintiff instituted the 
suit for recovery of possession. It was conten¬ 
ded that on D's doach his suit for the cancel¬ 
lation of the gift having abated, a second suit 
namely tho present auij was not maintainable, 
in view of 0. 22, R. 9. 

Held : that the causes of action in the two 
suits wore difforent and the second suit was 
not barred. [P 306 C 2 ; P 807 C 2] 

Kailas Nath Katju —for Appellants. 

B. E. O'Conor and N. P. Asthana~ioT 
Respondents. 

Mukerji, J. —Tho first two defendants 
in the suit are the appellants in this second 
appeal. One Durga Prasad died possessed 
of certain properties moveable and im¬ 
movable. One of his houses is the bone 
of contention in this litigation. Durga 
Prasad died in Juno I92L. Before his 
death on 2nd April 1920 he executed a 
will which was subsequently registered 

on 5th May 1920. By this will he 

bequeathed his entire property in favour 
of his cousin defendant 3, Mt. Sunder 
Kuar. In his lifetime Durga Prasad 
brought a suit on 24th August 1920 to 
obtain the cancellation of a deod of gift 
alleged to have been executed by himself 
in favour of the present appellants Ram 
Charan and Ram Sarup who are brothers 
and are distant agnates of Durga Prasad. 
The ground on which that suit was 
brought was that Durga Prasad never 
executed the document, that by threats the 
two defendants in the suit had suocecdec 
in obtaining his thumb-impression on a 

piece of blank paper and that by ^ >n ? e 
stratagem and collusion with the bu 
Registrar, his admission to the execution 
of the deed of gift had been recorded as 
made by him on 5bh May 1920 w en 

appeared before the Sub-Registrar. Durga 
Prasad having died during the P ender l J 

of the suit and his legal representative 
not having been brought on the r , 
the suit was declared to have . 

Sunder Kuar sold the property m suit o( 
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1;he plaintiff and the plaintiff instituted 
the suit out of which this appeal has 
arisen for recovery of possession. 

The defence in the suit was that Durga 
Prasad did execute a valid gift in favour 
of the defendants and put them in posses¬ 
sion. The defendants challenge 1 the 
validity of the will set up by the plaintiff 
in favour of Sunder Kuar. The learned 
District Judge found that the will was 
good and the gift was never executed by 
Durga Prasad. In this Court it has been 
contended that on the dexth of Durga 
Prasad his suit for the cancellation of the 
gift having ab ited, a second suit namely 
tbe present suit out of which this appeal 
has arisen, was not maintainable, in view 
•of the enactment containei in the Civil 
Procedure Code 0. 22, R. 9"0, 22, R. 9, 
Civil P C., lays down as follows : 

‘ Whs re a suit abates or is dismissed under 
this ord3r f no fresh suit shall bo brought on 
the same cause of action.” 

The question that is before us, there¬ 
fore, is 

'‘whether the present suit has been brought on 
•the Bame cause of action as the earlier suit 
brought by Durga Prasad.” 

It must be assumed that the present 
suit is by a person who represents Durga 
Prasad. The earlier suit was brought to 
obtain the cancellation of the alleged deed 
of gift and the suit was in the nature of 
a declaratory one. [t is true that the 
defendants in the earlier suit did plead 
that they wore in possession and had been 
put in possession by virtue of the deed of 
gift by Durga Prasad himself. The ques¬ 
tion of possession has not been gone into 
in the present cise. It haviag been hold, 
in the present litigation, that Durga 
Prasad never executed the document 
and never meant to execute it, it 
must *he assumed, as a corollary, 
that Durga Prasad never put the appel¬ 
lants into possession in order to give 
ctloct to the gift. It follows that the 
defendant-appellants obtained possession 
in spite of Durga Prasad’s attempt to 
obtain a declaration that the deed of gift 
was not binding on him or his estate, 
ft further follows that the defendants 
obtained possession either in the teeth 
of Durga Prasad s opposition or on his 
death. The question then would be, 
whether the fact that the defendants 
obtained possession would alter the ori¬ 
ginal cause of action or whether it should 
be taken that ciuse of action for tho two 
suits are one and the same. 


In order to see whether the causes of 
action in the two suite are one and tho 
same, we must certainly see whether the 
cause of action is subst tntially the same. 
A mere change in the relief will not alter 
the decision of the Court. Where, how¬ 
ever, the former suit is one for pure 
declaration and tho second suit is for 
possession, I am of opinion it must be 
taken that the the two causes of action 
are diderent. If tho defendants (the 
appellants) had not taken possession, the 
fact that the earlier suit was declared to 
hive abated would not have made any 
difference. It would nob have been ne¬ 
cessary either for Sunder Kuar or for her 
transferee to bring tbe present suit, 
which is for possession. It is clear 
therefore that the declaration that the 
earlier suit abated would not hive made 
the present suit at all necessary. The 
cause of action therefore for the present 
suit is materially different from the cause 
of action for the earlier 9uit. For these 
reasons I would dismiss the appeal. 

NiamatulUh, J.— I agree with my 
learned colleague in the order dismissing 
the appeal and would add a few words in 
support of the conciusion arrived at by 
him. 0. 22, R. 9, Civil P. C., cannot 

bar the plaintiff’s action unless their 
cause of action for the present suit is 
identical in whole or in part with the 
cause of action in the earlier suit. The 
expression “ cause of action ” has been 
defined to mean: 

“ every fact which it would bo nocossary for 
the plaintiff to prove if traversed in order 
to support his right to the judgment of the 
Court. Salima Dibi v. Shailc Muhammad (1).” 

All that the plaintiff has to establish in 
tho presont case is the ownership of 
Durga Prasad in respect of the house in 
dispute, tho will in favour of defendant 3 
and the defendants’ wrongful possession 
of tho house in dispute. Unless the gift 
reliod on by defendants 1 and 2 is an in¬ 
strument cf a voidable character, it is 
not necessary for the plaintfff to have 
it set aside before establishing the title 
of Durga Prasad and of defendant 3 in 
respect of the house in question, [t has 
been held in a long string of cases that 
an instrument which is inoperative from 
its inception confers no title upon the 
transferee thereunder and need not be 
set aside bv the alleged executant of 
“(1) L1896J 18 All. liil=(18'J6) A. W. N. 2. 
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such instrument. The latter can treat 
it as a nullity and a waste paper and 
can always assert his ‘ownership: see 
for instance, Petherpermal Chetty v, 
Muniandy Servai (2) and Jagardeo 
v. Phuljhari (3). Having regard to the 
finding arrived at by the learned District 
Judge to the effect that Durga Prasad 
never intended to convey the house in 
dispute to defendants 1 and 2, that he 
never intended to execute a deed of gift 
and that he was unaware of the contents 
of the deed of gift signed by him and now 
relied on by defendants 1 and 2, it is 
clear to my mind that no conveyance of 
title was made by the alleged gift in 
favour of defendants 1 and 2. A gift has 
been defined by S. 122, T. P. Act, in these 
terms: 

“ Gift is tbs transfer of certain existing 
moveable or immovable property made volun¬ 
tarily and without consideration by one per¬ 
son called the donor to„ another called the 
donee and accepted by or on behalf of the 
donee,” 

In view of the finding of the learned 
District Judge already referred to, it 
cannot be said that Durga Prasad vol¬ 
untarily transferred or even intended to 
transfer the house to defendants 1 and 2. 
The alleged transaction, therefore, was 
not a gift and the so-called instrument 
of gift was inoperative from its inception 
and, therefore, it was not incumbent on 
Durga Prasad to institute a suit to ob¬ 
tain cancellation thereof within three 
years provided for by Art. 91, Lim. Act. 
It was optional with him to institute a 
suit under S. 39, Specific Relief Act, to 
obtain a declaration of the invalidity and 
the inoperative character of the deed of 
gift if he so desired and if he appre¬ 
hended that if left unchallenged, it might 
prejudice his interests. Such was the 
character of the earlier suit which aba¬ 
ted. If Durga Prasad had subsequently 
instituted a suit of the same character 
and for the same relief, the contention 
that such second suit was bnrred by the 
provisions of 0. 22, R. 9, would probably 
have been well-founded. The suit out 
of which the present appeal has arisen is 
based on a different cause of action and 
has a different object in view. The im¬ 
mediate desire of the plaintiff is to ob¬ 
tain possession of the house which is 

(2) [1908] 35 Cal. 551 = 35 I. A. 98=12 
C. W. N. 562 (P.C.). 

(3; [1908] 30 All. 375=5 A. L. J. 421=(1908) 
A. W. N. 156. 
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wrongfully withheld by the defendant 
who, as already shown, has no title what¬ 
ever. In other words, the scope of the 
present suit is to obtain possession from 
a lank tresspasser. No reference to the 
deed of gift was necessary in the plaint- 
as part of the plaintiffs’ cause of action.. 
It has probably been made to anticipate 
the defence likely to be raised on behalf 
of defendants 1 and 2. Even if it were 
not so, it should be regarded as a mere 
surplusage, not being necessary for the 
plaintiff to allege in order to obtain the 
relief he is praying for. 

As my learned brother has shown, pos¬ 
session of defendants 1 and 2 is not re¬ 
ferable to the deed of gift but must have 
been obtained by them apart from it, and 
if it is right* to hold that the defendants 
have no title under the gift, their pos¬ 
session is unwarranted and gave a cause 
of action to the plaintiffs if withheld 
from them when they demanded it. The 
order passed by the Magistrate under 
S. 145, Criminal P, C. made it necessary 
for the plaintiffs to seek a declaration of * 
their title and the consequential relief of 
possession. For these additional reasons 
1 concur with my learned colleague in 
dismissing the appeal with costs. 

D D. Appeal dismissed. 
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Mukerji AND Niamatullah, JJ. 

Sah Ramchand —Plaintiff—Appellant. 

v. 

Panna Lai and another —Defendant 3 
—Respondents. 

Second Appeal No. 941 of 1926, D e ' 
cided on 18th February 1929, from a 
decree of Dist. Judge, Agra. < 

Court-fees Act, S. 7 —Plaintiff can always 
effect saving of Court-fee by reducing h* 5 ' 
claim if otherwise permissible. 

It is always open to plaintiff or an appel 
lant to reduce his claim and effect a saving, 
of Court-fee if otherwise permissible. In s( ?' 
far as he submits to the decree appealed 
against, it becomes final, and the appeal is- 
limited to the amount in contest on ''pn-i 
alone Court-fee need be paid. f [P-308 J 

Iqbal Ahmad and U. S. Bajpai for 
Appellant. 

N. P. Asthana — for Respondents. 

Judgment. —This is an appeal from 
the decree dated 17th February lj 

passed by the learned District Judge, 
Agra, purporting to dismiss the plain i 
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appellant’s appeal before him for non¬ 
payment of Court-fee within a time 
.granted for deficiency therein being made 
good. 

The plaintiff-appellant brought the 
•suit out of which the present appeal has 
arisen for redemption of a mortgage 
without payment of amount, or in the 
•alternative on payment of Rs. 3,661. 
The Court of first instance decreed the 
<ilaim on payment of Rs. 27,000 within 
the usual period of grace. The plaintiff 
appealed to the District Judge of Agra 
valuing his appeal at Rs. 3,203-10-0. 
By an order, dated 7th January 1926, 
■the learned District Judge ruled that 
the Court-fee payable on appeal should 
l>e calculated on Rs. 27,000, which was 
■held to be the value of the appeal before 
him. Three weeks’ time was allowed 
•to the plaintiff to make good the defici¬ 
ency. An extension of two weeks was 
allowed subsequently. Before the ex¬ 
piry of the period within which defici¬ 
ency in the Court-fee should have been 
made good an application was presented 
*on behalf of the plaintiff-appellant on 
9th February 1926 which declared 
that out of Rs. 27,000 found to be due 
on the mortgage, the plaintiff, withdrew 
his contest to the extent of Rs. 12,894, 
leaving Rs. 14.L06 to which the appeal 
was confined. The Court-fee on this 
sum amounted to Rs. 610 of which 
Rs. 165 had already been paid and Court- 
•lee stamps of the value of the remaining 

Rs. 445 wore put in. The application 
prayed : 

^ that the valuation of tho appeal is fixed at 

Ks. 14,100, and notice bo now issued to the 
-opposite party.” 

. The learned District Judge did not 
give effect to the prayer contained in the 
application already referred to and dis¬ 
missed the appeal by an order which 
runs thus : 

f * d n°t n 0 r b See any reason to revise the order 
oi the 7th January 1920 and the reasons given 

appaar unsound. As the period allowed for 

nTi° S p 'u 8 the 0xtra Cour t-fee has elapsed (on 
11th hobruary 1920) and the extra Court-fee 

in h 8 ? Jopositod ’ 1 dismiss the appeal 
m default of compliance with the order.” 

Ve are unable to agree with the 
learned District Judge that the plain- 
tifl s application dated 9th February 
, ~ was one praying for reconsideration 
•of the order, dated 7th January 1926. 
Ln substance it was one seeking to amend 
the valuation of appeal by foregoing 
part of the claim made in the original 


memorandum of appeal and by confin¬ 
ing it to a lesser amount, viz , Rs. 14,106. 
It is always open to a plaintiff or an 
appellant to reduce his claim and effect 
a saving of Court-fee if otherwise per¬ 
missible. In so far as he submits to the 
decree appealed against, it becomes final, 
and the appeal is limited to the amount 
in contest on which alone Court-fee need’ 
be paid. The prayer in the concluding 
part of the application dated 9th Febru¬ 
ary 1926 : 

that the valuation of the appeal be fixed at 
Rs. 14,100 ” 

clearly shows what the object of the 
plaintiff-appellant was. He would have 
been well-advised if consequential amend¬ 
ment in the memorandum of appeal were 
prayed for, but the substance of what he 
desired is clearly borne out by the 
application. 

Having regard to the nature of the 
application, dated 9th February 1926 
above indicated, and to the fact that the 
requsite Court-fee was paid within the 
five weeks allowed by the order, dated 
fth January 1926, we are of opinion that 
the learned District Judge was not justi¬ 
fied in dismissing the appeal on the 
ground on which he dismissed it. 

We, therefore, set aside the decree of 
the learned District Judge appealed against 
and direct that the plaintiff-appellant’s 
appeal before him be heard and disposed 
of on the merits after the formal amend¬ 
ment of the memorandum of appeal is 
made by him. 

There is nothing to show that the 
respondents opposed the application, 
dated 9th February 1926 before the 
learned District Judge, though they con¬ 
tested the appeal before us. The appel¬ 
lant will, under the circumstances of the 
case, receive half of his costs in this 
Court from the respondents. The costs 
in the Court below will abide the result. 

R D. Decree set aside. 
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Banerji and King, JJ. 

Naubat Lal and others —Defendants— 
Appellants. 

v. 

B. Mahadeo Prasad Singh and others 

Plaintiffs—Respondents. 

First Appeal No. 76 of 1926, Decided 
on 24th January 1929, from decree of 
Addl. Sub-Judge, Gorakhpur, D/- 22nd 
December 1925. 
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* (a) Civil P. C., O. 34, R. 5—Sale effect- 
ed in execution of mortgage decree—Deposit 
by purchaser of equity of redemption under 
O. 21, R. 89—Right ot redemption does not 
come to an end — Suit to recover the amount 
from mortgagor is not covered by Limita¬ 
tion Act, Art. 61. 

Until a sale is confirmed it does not transfer 
the interest of the judgmont-debtor to the 
auction-purchasor and, therefore, a deposit 
under 0. 21, R. 89 by a purchaser of an equity 
of redemption after sale has been effected in 
execution of a mortgage-decree saves tho 
right of redemption from coming to an end. 
A suit therefore to recover such amount de¬ 
posited lrom tho mortgagors is not covored by 
Art. 61, Lim. Act: 42 All. 517, Rel. on. 

[P 311 C 1] 

(b) Transfer of Property Act, S. 81—Sub¬ 
sequent mortgagee purchasing portion of 
mortgage security — He cannot throw whole 
burden of prior mortgage on mortgagor— 
He is only entitled to contribution. 

A subsequent mortgagee of a portion of 
mortgage security purchasing under his docreo 
is not as such entitled to sot up tho plea that 
tho property in tho hands of mortgagor alouo 
is responsible for tho payment ol tho full 
claim of a prior mortgagee under a prior mort¬ 
gage, but tho subsequent mortgagee purchaser 
and the mortgagor must proportionally pay his 
own: 22 All. 284, Full . [P 311 0 1, 2] 

(c) Transfer of Property Act, S. 56 — 
Scope. 

Provisions of S. 56 have no application to a 
caso of an auction sale. [P 311 C 2] 

P. L. Bancrji and Ilaribans Sahai— 
for Appellants. 

Iqbal Ahmad and Harnandan Prasad 
—for Respondents. 

Judgment This is a defendants’ ap¬ 
peal under tho following circumstances: 

The suit was for possession of certain 
zamindari property or in the alternative 
for recovery of a sum of Rs. 8,548-0-6 
against a number of persons. The plain¬ 
tiffs alleged that on lLth September 
1894 the ancestors of defendants 1 to 9, 
who are appellants before us mortgaged 
3 as.-1.33 pies in the village Chandpur to 
one Gokul Prasad. Gokul Prasad ob¬ 
tained a decree on foot of this mortgage 
and an auction sale in execution of that 
decree took place on 25th June 1919, 
when Gokul Prasad brought the property 
mortgaged. The plaint iffs who were pur¬ 
chasers under money decrees and mort¬ 
gage decrees of la.-7 33 pies in the vil¬ 
lage, deposited the whole of the decretal 
amount which was Rs. 4519-12-4 on 17th 
July 1919 under O. 2L, R b9, Civil P. C., 
and got the sale of 25th June 1919 set 
aside. They in the present suit claim 
possession over the property which is 
not in their possession and hypothecated 
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in the deed of 11th September 1874 or 
the amount of money paid therein to¬ 
gether with interest at 12 per cent from 
the date of payment. Defendants 1 to 9 
pleaded that the plaintiffs’ suit was 
barred by limitation and that the plain- 
tiDs knew of the prior charge and hence 
they wero liable to pay the same and the 
defendants were not bound to pay it.. 
They also pleaded that the interest was 
excessive. The learned Subordinate 
Judge repelled tho contention that the 
claim was barred by limitation and hold¬ 
ing that as defendants 1 to 9 were heirs 
of the original mortgagors, they could 
not raise the question of rateable contri¬ 
bution and granted a decree to the plain¬ 
tiffs for the amount deposited together 
with interest at 6 per cent, holding that 
that sum was a charge on the property in 
the hands of the defendants. 

The defendants have come in appeal in 
this Court and it is contended by the 
learned advocate for the appellants that 
the plaintiffs’ claim was barred by 
Art. 61, Lim. Act, and that the property 
in the hands of the appellants was liable 
rateably to the claim of the plaintiffs. 

With regard to the first point, the case 
for the defendants i9 that the payment 
made by the plaintiffs was not a pay¬ 
ment made for redemption of any mort¬ 
gage and that the mortgage subsisted only 
till tho date of the actual sale of the pro¬ 
perty. The learned alvocate contends 
that under the Transfer of Property Act, 

S. 89, the right of redemption was barred 
on the passing of a final decree, but 
under 0. 34, R. 5 the mortgage subsisted 
only till the date of tho actual sale and 
that the sale having taken place before 
the date of payment made by the plain¬ 
tiffs, such payment could not be treated 
as a redemption of the mortgage. Io 
support of his argument, reference is 
made to a passage in the case of Shah 
Mehdi Hasan v. Ismail Hasan (L) at 
p. 518: 

“Under the present Civil Procedure Code, 
which repeals S. 89, the mere passing of a» 
final decree does not extinguish the mort¬ 
gagor’s right until a sale has actually taken 
place in pursuance of the decree.” 

It must he stated that in that caso the 
point raised was different and that as a 
matter of fact no sale had actually taken 
place on tho material date. In tho 
present case no doubt, the auction sale 

(1) [I9i0] 42' All. 517=56 I. C7 152=1* 

A. L. J. 622. 




Naubat Lal v. Mahadeo Prasad 


Allahabad 311 


had been held and the property had been 
purchased by the decree-holders. A re¬ 
ference to R. 92, 0. 21, shows that a sale 
cannot become absolute until it is con¬ 
firmed by the Court and in fact when a 
deposit is made under R. 89, the Couru 
makes an order setting aside the sale. 
It is only when a sale has become abso¬ 
lute that the Court grants a certificate 
specifying the property sold and that 
certificate bears the date on which the 
sale became absolute. We are of opinion 
that until the sale is confirmed it does 
not transfer the interest of the judgment- 
debtor to the auction-purchaser, and 
where in a cise thit interest is never 
transferred by the order of a Court, it 
cannot be s lid that the right of redom- 
tion had otne to an end. In fact the 
payment made in this case was made by 
a person who was owner of the property 
and interested in it as a purchaser of the 
equity of redemption R. 89 had not on 
the date of this sale been amended by 
the rule-making powers of this Court to 
include the judgment-debtor and we can¬ 
not accept the contention that the piy- 
ment made was not made by the mort¬ 
gagor or his transferee but as a judgment- 
debtor. Wo are, therefore, of opinion 
that the plaintiffs’ claim is not barred 
by limitation and that Art. 61, Sch. 2, 
Ciim. Act, does not apply to the facts of 
the present case. 

'As regards the second poiut, wo are of 
opinion that the contention of the 
learned advocite for the appellants must 
he accepted that the property in the 
hands of the plaintiffs and the defendant- 
ippellants must contribute ratoibly to 
the claim of Gokul Prasad. The learned 
advocite for the respondents has urged 
th it in view of the provisions of S. HI, 
T. P. Act, his client being a subsequent 
mortgagee and purchaser under his 
decree was entitled to setup the plei 
that the property in the hands of defen¬ 
dants 1 to 9 was responsible for the piy- 
ment of the claim of Gokul Prasad under 
a prior mortgige. One of the essential 
points for putting forivaid the above 
plea is that the subsequent encumbrancer 
does not know of the existence of the 
prior encumbrances and as there are no 
materials on the record of the case, it is 
urged that an opportunity should be 
given to the plaintiffs to produce the 
original mortgage in his favour and to 
prove that he had no notice of the prior 


mortgage. We cannot permit fresh evi¬ 
dence to be adduced at this stage. It 
was for the plaintiffs to make out the 
case that is now attempted t;> be made 
out by their learned advocate in the 
plaint that he filed in the case. The 
plaint is so carelessly drawn up that the 
learned advocate himself cannot see how 
the plaintiffs wero entitled to the first 
relief, nor can the defendants clearly set 
forward in their writton statement the 
plea that the plaintiffs knew of the prior 
mortgage and unless the original mort¬ 
gage deed is laid before the Court, no 
Court can decide what was the contract 
entered into by tho plaintiffs and the ap¬ 
pellants when the mortgage in favour of 
tho plaintiffs was executed. 

Mr. [qbal Ahmad further contonds 
that under the principles underlying the 
provisions of S. 56, T. P. Act,, he was en¬ 
titled io plead that the appellants should 
pay up the whole of tho mortgage of 
Gokul Prasad inasmuch as tho plaintiffs 
were second mortgagees. The provisions 
of S. 56, T. P. Act, can have no applica 
tion to a case of an auction-sale and in 
the absence of facts even tho principles 
of that section cannot bo applied to the 
present case. Tho property in the hands 
of the plaintiffs and tho defendant-ap¬ 
pellants was liablo to the extent of 
R 9 . 4,519-12*4. In the case of Bisheshur 
Dial v. Bam Sarup (2), (at p. 2b9) 
it has been laid down that : 

When several parcels of property are 
mortgaged to secure one debt, every parcel is 
liablo to tho mortgagee for the wnolo amount 
of the debt : but as between themselves each 
parcel is liablo, in tho abseneo of a contract 
to the contrary, to contribute to tho debt in 
tho proportion which its value bears to tho 
value of tho whole property comprized in tho 

mortgage.Tho primary liability on 

each of several properties included in a mort¬ 
gage boing thus a proportionate share of tho 
mortgage debt, eveiy person who purchases 
one of those properties incurs a liability to 

that extent. If any such purchaser 

has to discharge tho whole of the mortgago 
debt, he is entitled to claim contribution from 
the owners of tho remainder ol the mortgaged 
property. ” 

We are therefore of opinion that the 
plaintiffs were only entitled to a pro¬ 
portionate share of the money that they 
paid to tho prior mortgagee It is not 
denied that the proportion in which the 
parties are in possession of the pro¬ 
perty-mortgaged under the deed of lLth 

(‘2) [1900] 22 All. 284^(1900) A. W. N. 69 
(P.B.). 
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September 1874 is that the plaintiffs are 
in possession of 19 and defendants in the 
possession of 17 pies each. The plain- 
titis are therefore liable to that extent 
for the decree of Gokul Prasad and the 
defendants are liable.in proportion. We 
modify the decree of the Court below and 
declare that instead of the sum of 
Rs. 6,005 we substitute Rs. 2,835. Under 
0. 34, R. 4, a decree will be prepared for 
Rs 2,835 with proportionate costs and 
with pendente lite and future interest 
at 6 per cent per annum against the de¬ 
fendant-appellants. 

The prrties will pay and receive costs 
in proportion to their success and failure 
in this Court and the Court below. The 
office will fix a date six months from 
hence for payment. 

P.d./r.k. Decree modified. 
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Banerji and King, JJ. 

llahih Bakhsh— Appellant. 

v. 

Amina Bibi and others- “Respondents. 

First Appeal No. 42 of 1926, Decided 
on 23rd January 1929, against decree of 
Sub-Judge, Jhansi, D/- 2nd Novem¬ 
ber 1925. 

Mahomedan Law—Gift of undivided share 
by one cosharer to another is not invalid. 

Thoro is no authority for holding that the 
gift of an undivided share by one cosharer to 
another cosharer in the same property is 
invalid. [ P 314 C 2] 

Mukhtar Ahmad —for Appellant. 

M. A. Aziz for Respondents. 

Judgment. This appeal arises out 
of a suit for a share in the inheritance 
of Rahim Bakhsh, the father of the 
plaintiff. Rahim Bakhsh died on 24th 
January 1921 leaving a mother, Mt. 
Mnhammadi, three widows, six sons and 
two daughters. According to Mahome¬ 
dan Law the shares would be as fol¬ 
lows : The mother, Mt. Muhammadi, 
would get 1/6 or 56 sihams ; The three 
widows would get 1/8 between them or 
14 sihamas each ; the six sons would get 
34 sihams each, and the two daughters 
17 sihams each ; total 336 sihams. In 
1922 one of the widows, Mt. Latifan who 
had five sons and one daughter, brought 
a suit No. 24 of 1922, for partition of 
the share of herself and her children. 
The other heirs of Rahim Bakhsh were 


impleaded as defendants. The suit ended 
in a compromise whereby Latifan and 
her children obtained 7/16 of the pro¬ 
perty and the remaining 9/16 went to 
the other heirs. 

The plaintiff, Mt. Amina, has now 
brought a suit for her share claiming 
45 sihams out of 336. She claimed 
17 sihams as her own share under Maho¬ 
medan Law and 14 sihams as the 
share of her mother, Mt. Zainab deceased 
on the allegation that Mt. Ziinab had 
made an oral gift of her whole share in 
the plaintiff’s favour. She also claimed 
1-1 3 sihams as heir of Mt. Muhammadi 
deceased. She further claimed 12-2/3 
sihams as her share of the 54 sihams 
relinquished by Mt. Latifan and her 
children. On this point we may as 
well explain at once that in the compro¬ 
mise, which ended the suit instituted by 
Mt. Latifan and her children, the plain¬ 
tiffs in that suit got less than they would 
be entitled to under Mahomedan Law. 
They got 147 sihams only instead of 
201 sihams. There was thus an excess 
of 54 sihams divisible among the re¬ 
maining heirs. In this way the plaintiff 
claimed the excess which appertained to 
her mother’s share and to her own share. 
The principal defence was'that the plain¬ 
tiff had made a registered deed of gift 
of her share which she inherited from 
her father in favour of her brother, 
Habib Bakhsh, whe is the principal de¬ 
fendant. This document was executed 
on 2nd March 1922 and purports to make 
a gift of the 17 sihams inherited from 
her father to her brother, on condition 
that her brother should pay her an al¬ 
lowance of Rs. 60 per mensem for her 
life. 

* It was also denied that Mt. Zainab 
had made a gift of her share'in the plain¬ 
tiff’s favour. It was also pleaded that 
Mt. Muhammadi had made a gift on 18th 
April 1921 transferring her wholoj share 
of 56 sihams to Habib Bakhsh in lieu of 
a maintenance allowance of Rs. 60 per 
mensem for herself for life and subse¬ 
quently for her two daughters. It was 
also pleaded that the plaintiff could not 
benefit from the excess share obtained 
by the defendants in Latifan’s case be¬ 
cause the plaintiff was not a party to 
the compromise. As regards the alleged 
deed of gift executed by the plaintiff in 
favour of her brother the plaintiff set up 
a clear plea of fraud- She said that she 
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never executed, to her knowledge, any 
deed of gift in favour of her brother 
but that her brother obtained her thumb 
impresaion on certain pieces- of blank 
paper and she did on one occasion affix 
her thumb impression to a document 
which she believed to be a mukhtarnama, 
so that her brother should be empowered 
to act on her behalf in Latifan’s suit. 

The trial Court found that the plain¬ 
tiff did in fact knowingly execute the 
deed of gift and that no fraud or misre¬ 
presentation had been practised upon her, 
but the learned Subordinate Judge found 
that the document had been executed 
under undue influence since her brother 
was in a position to dominate her will 
and hid acted unfairly in persuading her 
to mike a gift of a share of the value of 
about R 3 . 50,000 in return for only Rs. 
l 00 per mensem as maintenance. The 
Court accordingly held that the plaintiff 
was not bound by this deed of gift and 
■that she was entitled to the 17 sihams 
which was her share under the Maho¬ 
metan Law. As regards the alleged deed 
of gift by the plaintiff’s mother, Mt. 
Zainab, this was held to be not proved. 
The gift by the plaintff’s grandmother in 
favour of Habib Bakhsh was held to be 
proved. As regards the share of the 
excess arising from the compromise in 
favour of the defendants in Litifan’s suit 
the Cjurt below held that the plaintiff 
could not get any benefit herself from the 
excess of 51 sihams since she was not a 
party to the compromise but she was en¬ 
titled to 1/3 of the excess which came to 
her mother Mt. Zainab. In the re 3 ult the 
learned Subordinate Judge passed a de¬ 
cree for 23-142/177 sihams in the plain¬ 
tiff’s favour. 

Both parties have appealed. We first 
deal with the appeal of the defendant 
Habib Bakhsh. The only point for our 
determination in this appeal is whether 
the deed of gift executed by the plaintiff 
on 2nd March 1922 is binding upon her. 

The original deed of gift has not been 
pioduced. We are unable to draw any 
adverse inference from this fact since the 
defendant has 'shown that the deed itself 
was missing from the house after the 
plaintiff and her husband left, and he in- 
lers that they must have taken it away. 
Hie deed was registered and if it was in 
an> way fabricated for the purpose of 
supposing a false claim it is mo 3 t unlike¬ 
ly that the defendant would not have 
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produced it. On the plaintiff’s own 
showing it appears tnat she must have 
affixed her thumb-impression to the docu¬ 
ment because she admits that she did 
affix her thumb-impression to a document 
presented to her by the defendant Habib 
Bakhsh but she believed that it was only 
a mukhtarnama and had no suspicion that 
it was a deed of gift. We have no reason 
whatever to suspect, therefore, that the 
original would not have been found to 
bear the genuine thumb-impression of the 
plaintiff. 

The learned counsel for the appellant 
has laid stress upon the fact that the 
plaintiff never set up any plea of undue 
influence. She never pleaded that her 
brother exercised his influence unfairly 
so as to induce her to part with her valu¬ 
able inheritance in lieu of a small monthly 
allowance, but she all along contended 
that a fraud must have been practised 
upon her and that she never executed any 
document which she 'believed to lie a 
deed of gift. She absolutely denies that the 
Sub-Registrar ever came to her house or 
read out any document to her. 

On this point we are in agreement with 
the Court below. The learned Subordi¬ 
nate Judge found that the plaintiff’s plea 
of fraud and misrepresentation was false. 
The endorsement made by the Sub-Regis¬ 
trar on the occasion of the registration 
of the deed shows that the contents of 
the document were fully read over and ex¬ 
plained to Mt. Amina who admitted the 
execution and completion of the document. 
We are entitled to presume that the facts 
thus stated are correct. Moreover, the 
facts are supported,by ample oral evidence. 
We have the evidence of two marginal 
witnesses who depose that they attested 
the document after Mt. Amina had ex¬ 
ecuted it and they wore also present on 
the occasion of registration and support 
the facts mentioned in the endorsement 
to the effect that the document was read 
over and explained to the executant who 
admitted execution. We have also the 
evidence of two other witnesses who 
were present on the occasion of the regis¬ 
tration and who identified Mt. Amina as 
the executant in the presence of the Sub- 
Registrar. We see no reason to dis¬ 
believe them. 

In our opinion the evidence is over¬ 
whelming to the effect that the plaintiff 
did execute the document and did admit 
its execution in the presence of the Sub- 
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Registrar after it had been fully ex¬ 
plained to her. We hold that she made 
the gift willingly and fully understanding 
the nature and effect of her act. This 
finding is supported by the written state¬ 
ment dated 6th May 1922, filed on the 
plaintiff’s behalf, in which she clearly 
admitted execution of the deed of gift. 
This evidence, however, is not conclusive 
as the plaintiff’s knowledge of this state¬ 
ment is not clearly proved. The Court 
below has hold that the plaintiff is not 
bound by this deed, in spite of the fact 
that she admitted execution after it had 
been read over and explained to her, on 
the ground that she had no independent 
advice and her brother was in a position 
to dominate her will and that he took 
unfair advantage of her position. 

In the first place, we observe that the 
plaintiff herself never raised the plea of 
undue influence and that issue did not 
ariso for determination. The plea of 
undue influence would have been quite in¬ 
consistent with the plea of fraud. In 
the next place, oven if wo consider the 
matter upon its merits we soo no reason 
to suppose that the plaintiff was unfairly 
treated. Her grandmother had executed a 
similar deed uf gift of her share, which was 
of much greater value in favour of Habib 
Bakhsh in liou of a maintenance allowance 
of Rs. 60 a month only for herself and 
for her daughters. There is no allegation 
that the grandmother executed this deed 
under undue influence and we see no rea¬ 
son to suppose that the plaintiff was not 
actuated by feelings of family affoction 
in allowing her brother to retain posses¬ 
sion of the share of the inheritance to 
which she was entitled. The property 
consisted largely of a business of hard¬ 
ware etc : and the business itself would 
no doubt suffer severely if the stock-in- 
trade had to be reduced owing to reduc¬ 
tion of capital. The business could not 
be considered froe from trading risks, it 
would be liable to losses as well as to 
profits and the plaintiff at least obtained 
a certain income of Rs. 60 per mensem. 
Although the plaintiff is a pardahnashin 
lady it is not essential to prove that she 
had independent advice before she ex¬ 
ecuted the gift. The transaction was not 
of a complicated nature and she doubt¬ 
less consulted her mother who was in the 
same house and who was (according to 
the plaintiff’s own case) devoted to her 
interests. In considering the question of 


fraud and undue influence we must also 
take into consideration the admitted fact 
that the plaintiff did receive Rs. 60 a 
month from her brother for about 18 
months withot raising any objection. She 
evidently was content that the terms of 
the gift should be acted upon. We see 
no reason for holding that she should not 
be bound by it We decide this point in 
the defendant-appellant’s favour. 

We next turn to the plaintiff’s appeal 
No. 56 of 1926. The first point taken is 
that the Court below has wrongly held 
the alleged gift by Mt. Zainab in the 
plaintiff ’s favour to he unproved. 

On this point regarding the oral gift 
the only eviJence consists of the state¬ 
ment of the plaintiff herself. We agree 
with tho Court below in finding that this 
is quite insufficient for proving the al¬ 
leged gift. The next point is that the 
Court below was wrong in finding that 
the gift by Mt. Mubaramadi in favour of 
Habib Bukhsh was proved, and even if 
it were proved then the gift was invalid 
on the ground that tho gift of undivided 
property “mushaa” cannot form the sub¬ 
ject of a valid gift under the Maho¬ 
med an Law 

There is no force whatever in the con¬ 
tention that the gift was not proved since 
it was effected by a registered document 
and this part of tho plea is not pressed. 
On the question whether a share of un¬ 
divided property can bo made the subject 
of a valid gift the learned counsel for 
the appellant has been unable to refer us 
to any authority for holding that the gift 

of an undivided share by one cosharer to 

* • 

another cosharer in the same property is 
invalid. We see no reason to differ from 
the finding of the Court below on this 
point. The principle point raised by the 
learned counsel for the appellant is that 
the plaintiff is entitled to benefit in pro¬ 
portion to her share, in the excess of 51 
si hams to which we have already re* 

ferred. # 

In para. 5 of the plaint the plaintiff 
stated that in the suit brought by Mt. 
Litifan for her share of the assets of 
Rahim Bikhsh it was, with the mutual 
consent of the parties, decided by the 
Court that the heirs of Mt. Muhammad i, 
Mt Z limb, Mt. Mahbubi, Habib Bakhsh 
and Mt Amina plaintiff would get some¬ 
thing more than their shares under the 
Mahomedan Law, i. e., they were joint y 
given 9/16 share in the estate of Rahim 
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Bukhsh and defendants 2 and 4 to 9 were 
declared to be the owners of the remain- 
ing 7/16 share. In para. 5 of the written 
statement of defendant 1 it was admitted 
that 9/16 was fixed as the share of Habib 
Bakhsh and others and that 7/16 was 
fixed as the share of the plaintiffs in that 
suit. In our opinion this amounts to an 
admission that the persons mentioned in 
para. 5 of the plaint were jointly entitled 
to 9 16 in the assets of Rahim Bakhsh. 
On this admission the plaintiff is in our 
opinion entitled to a share in the excess 
of 54 sihams. Wo construe the plain¬ 
tiff’s deed of gift as conveying to Habib 
Bakhsh only the plaintiff’s legal share, 
and not her share in the extra 54 sihams 
which subsequently became divisible 
among the heirs other than Mt. Latifan 
and her children. The proportion to 
which the plaintiff would be entitled 
works out as follows : 

The persons entitled to the excess, and 
the proportion to which they are entitled 
would be as follows : 


Mt. 

Muhammad i 

sihams 
... 56 

If 

Mahbubi 

... 14 

if 

Z tinab 

... 14 

tf 

Habib Bakhsh 

... 31 

if 

Amina 

... 17 


Total 

... 135 


The plaintiff's share out of the 54 
sihams would, therefore, be 17/135 of 54 
which comes to 6-4/5. In addition to this 
she is entitled to 1/3 share of the estate 
of her mother, Mb. Ziinab, which comes 
to 6-8/L5 The total share to which the 
plaintiff is entitled, therefore, amounts 
to 13-173 sihams. 

The result is that we modify tho decree 
of the Court below by ordering that the 
plaintiff shall get I3-L/3 instead of 23- 
142/L77 sihams out of the property of 
Rihim Bakhsh. [n other respects the 
decree of the Court below holds good. 
We further declare that theplaiitiff is 
entitled to Rs 60 per mensem to he pud 
by Habib Bukhsh for her lifetime. The 
parties will receive and pay costs in pro¬ 
portion to their success and failure. 

Decree modified. 
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SULAIMAN AND KENDALL, JJ. 

Dasami Sahu —Appollant. 

v. 

Par am Shameshwar Uma Dhairabe ~ 
shwar Ban Lingcshar and another — 
Respondents. 

First Appeal No. 87 of 1926, Decided 
on 24th January 1929, against decree of 
Sub-Judge, Benares, D/- 23rd December 
1925. 

(a) Religious endowment—Intention of 
executant should be seen and should be de¬ 
termined from language of deed, surrounding 
circumstances and subsequent conduct. 

There may bo circumstances under which 
the mere execution and registration of a deed 
of endowment may not amount to a complete- 
dedication and the proceodmg may bo merely 
a nominal one. On the other hand if a valid 
dedication has once been completed there 
would hi no power lett in the donor to revoke 
it, and no assertion on his part or subsequent 
conduct contrary to such dedication would 
have the effect of nullifying it. Not only tho 
lauguage of the docum mt but tho surround¬ 
ing circumstancos as woll as subsequent con* 
duct ma> be takon into consideration for deal¬ 
ing whether there was a real intention to de¬ 
dicate tho property. Tho moro fact that no- 
mutation toox place on the strength of a dedi¬ 
cation does not necessarily show that tho deed 
was not acted upon: A. I. Li. 1917 P. C. 177,. 
Foil. IP 317 G 1, 2] 

# (b) Adverse possession—Religious en- 
dowm ?nt. 

There can bo adverse possession, not only 
as against the idols but ovor tho idols thom- 
solves. [P-318 C 2] 

# (c) Adverse possession—Donor of dedi¬ 
cated property can himself acquire title to- 
it by adverse possession—-Religious endow¬ 
ment. 

Adverse possession can bo acquired against 
idols in rospoct of property dedicated in thoir 
favour. The same principle applies whether 
tho adverse possession is exorcised by a total 
stranger or by tho donor himself: 32 Cal, 123 
(P.C.j. A. I. Li. 192G P.C. 2, Appl.\ 37 Cal. 885, 
Ref. [P318G2] 

A donor executed a deed dedicating his pro¬ 
perty to an idol making his mother a shebait- 

No mutation was effected and the munici¬ 
pal tixes were continued to be paid by the 
donor. 'I wo years later the donor with his 
mother revoked tho dedication and thereafter 

tho donor treated tho property as owner for 

over 12 vo trs. 

Held: that ho acquired title by adverse pos¬ 
session. [P 318 G 2] 

Piari Lai Banerji —for Appellant. 
Kami a Kant Varma and Ambika Pra¬ 
sad for Respondents. 

Judgment. —This is a defendant’s ap¬ 
peal arising out of a suit for a declara- 
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tion that the house in dispute was debut¬ 
ter or trust property and was nob alien¬ 
able. It originally belonged to the 
ancestor of the defendant Chittaranjan 
Mukherji and was sold away at auction 
and purchased by a stranger in 1878. 
Later on it was transferred by the auc¬ 
tion purchaser to Chittaranjan’s father 
and has been held by the family since 
then. The father of Chittaranjan died 
when the latter was a minor five years’ 
old. He was brought up by his uncle 
Niranjan Mukharji who was appointed a 
-certificated guardian. About 1902 Chitta¬ 
ranjan attained majority, but the manage¬ 
ment and some Government securities, 
remained in the hands of his uncle 
Niranjan Mukharji. On 2nd June 1908 a 
registered deed of release was executed by 
Chittaranjan in favour of his uncle Niran¬ 
jan, stating that he had received all the 
accounts and received back what was due 
to him. On the same day Chittaranjan 
executed a deed of endowment dedicating 
the house in dispute ‘in favour of three 
family idols and appointing his own 
mother as the shebaib of the said idols. 
The deed of dedication specifically men¬ 
tioned that -Chittaranjan had ceased to be 
the owner of the property which had 
passed to the idols, and that possession 
had been transferred to his mother who 
was the shebait. It went on to provide, 
however, that the donor and his uncle 
and his heirs would have full power to 
see to it that the daily worship of the 
said idols was performed duly and regu¬ 
larly with the income from the said 
house. It is an admitted fact that no 
application for change of names was made 
in the Municipal Board of Banares with¬ 
in the limits of which this house was 
situated, and it * is also admitted that 
there was no mutation of names in the 
revenue papers with regard to the land 
on which the house stood. The 'subse¬ 
quent conduct of Chittaranjan further 
shows that he was paying the munici¬ 
pal taxes. 

On 7th July 1909 Chittaranjan and his 
mother jointly executed a mortgage deed 
of this property. Chittaranjan described 
himself as the owner in possession of the 
premises, and his mother asserted that 
3he had a charge of maintenance on it. 
They purported to mortgage the property 
in their own right as well as the shebaits 
if the idols; and the purpose for which 
the money was required was to carry out 
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repairs of the house and to pay off the debt 
which had been contracted for carrying 
on the worship of the idols. The deed of 
dedication was shown to the mortgagee. 
On 7bh March 1910 both Chittaranjan 
and his mother executed a deed of revo¬ 
cation, stating that Chittaranjan had 
been in proprietary possession and in 
enjoyment of the property always, and 
that it was owing to a deception prac¬ 
tised upon him by his uncle that he had 
been made to execute the document of 2nd 
June 1908, which is not enforcible, and 
he accordingly cancelled and nullified it 
by this deed of revocation, and that to 
this revocation his mother who had been 
appointed shebait under the deed had ag¬ 
reed to and affixed her signature. It is 
by one witness that registered notices 
announcing the revocation were circulated 
and one of them was sent to Niranjan 
Mukharji and in 1911 Chittaranjan ap¬ 
plied for and obtained permission for 
putting up a scaffolding. 

On 13th May 1914 Chittaranjan made 
a second mortgage of this property in 
favour of Shiam Sunder. Neither the 
previous mortgage-deed nor the deed of 
endowment nor the deed of revocation 
was expressly mentioned in this docu¬ 
ment. But care was taken to make the 
mortgagor liable in case such prior in¬ 
cumbrances were discovered. Shiam 
Sunder instituted a suit on the basis of 
this mortgage-deed and obtained a decree 
in March 1922. This decree was put in 
execution and the property was pro¬ 
claimed to be sold on 20th April 1923. 
Three days before the date fixed for the 
sale, a mortgage in favour of the appel¬ 
lant was executed by Chittaranjan, viz . 
on 17th April 1923. Under this docu¬ 
ment Chittaranjan received Bs. 165 at 
the time of registration, and the rest of 
the amount was left in the hands of the 
mortgagee for payment of the prior mort¬ 
gagee, who was described as a creditoi 
on the strength of a hand note as well 

as the decretal amount. 

The plaintiff wanted to avoid this last 

mortgage-deed by the declaration tha 
the property was not transferable. T ie 
contesting defendant pleaded that there 
had been no valid dedication, that t e 
said deed of endowment had been exe¬ 
cuted under undue influence and misre¬ 
presentation, and that it was never ac e 
upon or given effect to. There was a 
further plea that it had been c u > i 
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Yoked, and in any case there had been 
adverse possession for more than 12 years 
against the idols. Lastly it was pleaded 
that the amount of the mortgage-money 
had been taken for purposes of legal 
necessity and was binding on the trust 
property. 

The learned Subordinate Judge has 
decreed the claim, holding that there was 
a valid dedication which could not have 
been revoked, and that there was no 
limitation. He has further held that 
although the amount borrowed might 
have been for legal necessity, the defen¬ 
dant had not established that he had 
paid the said amount. The plea of mis¬ 
representation or undue influence alleged 
to have been exercised by Niranjan on 
Chittaranjan has not been pressed before 
us. We must therefore take it that the 
deed of endowment was duly executed 
and registered by Chittaranjan on 2nd 
June 1908. 

The question whether it created a valid 
dedication depends on whether there was 
a real intention to dedicate the property 
and the dedication was completed. No 
doubt there may be circumstances under 
which the mere execution and registration 
of a deed of endowment may not amount 
to a complete dedication and the proceed¬ 
ing may be merely a nominal one. On 
the other hand it is also clear that if a 
valid dedication has once been completed 
there would be no power left in the donor 
to revoke it, and no assertion on his 
part or subsequent conduct contrary to 
such dedication would have the effect of 
nullifying it. Not only the language of 
the document but the surrounding cir¬ 
cumstances as well as subsequent conduct 
may be taken into consideration when 
finding whether there was a real inten¬ 
sion to dedicate the property. The learned 
advocate for the appellant Ins strongly 
relied on the circumstance that no muta¬ 
tion took place on the strength of this 
dedication, and that no attempt has been 
made to produce accounts which would 
show that the whole of the income of the 
house was spent for the purposes of the 
endowment. He has strongly relied on 
the Full Bench case of this Court in Sri 
Thakurji v. Sukhdeo Singh (l). The 
principle underlying that decision has 
been followed subsequently by two of the 

(1) [1020] 42 All. 395=58 lTGr583^lFI7lZ 
J. 390 (F.B.). 


learned Judges in Ravi Dhan v. Prayag 
Naraiii (2). But the question whether 
there was a real intention to dedicate the 
property is a matter of inference from the 
various circumstances and by no means an 
abstract question of law. We may point out 
that in the case of Jadu Nath v. Sita 
Ramji (3) there had also been a dedica¬ 
tion not followed by mutation of names 
and there was a non-production of ac¬ 
counts showing that the wakf had been 
acted upon. Nevertheless in that case 
their Lordehips of the Privy Council up¬ 
held the dedication. In the case befcre : 
us the omission to apply for mutation of 
names can be explained to some extent by 
the circumstance that this was a house 
property situated in the city of Benares,j 
as regards which the mutation of names! 
may not be of the same importance as 
that with regard to zemindari property. 
In any case this omission by itselt does 
not necessarily show that the deed was 
not acted upon. The oral evidence does 
indicate that the mother of Chittaran 
who had been appointed shebait actually 
lived in this house, and the worship of 
the idols had been carried on as it had. 
been done before. 

We come next to the mortgage-deed of 
1909. The phraseology of this document 
is very curious and in some respects it is 
contradictory. But it is quite clear to 
us that this is the result of an anxiety in 
the mind of the mortgagee to take the 
mortgage from both Chittaranjan and his 
mother in both their capacities of owners 
and trustees. It is on account ol this 
double capacity that the document has 
been carefully worded. There is no sug¬ 
gestion that the deed of dedication was a 
nullity or that it has been cancelled. On 
the other hand it is recited that it was 
one of the documents which was shown 
to the mortgagee. The amount borrowed 
is also stated to have been required for 
the repairs of the house and to pay oft 
debts incurred for carrying on the wor¬ 
ship of the idols. These were purposes 
of the trust. Both Chittaranjan and his 
mother are described as shebaits. Al¬ 
though there are recitals to the effect 
that one is the owner in possession and 
the other had a charge of maintenance on 
the premises, we are not satisfied that 
there was any clear assertion in this 

(2) A. I. R. 1921 All. 37=43 All. 5037 

(3) A.I.R. 1917 P.G. 177=39 All. 553=44 I.A. 

187 (P.C.). 
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'document that the deed of enlowmenfc 
had been a nullity from the very begin¬ 
ning or that it had been revoked. From 
these circumstances the Court below has 
inferred that there had been a real inten¬ 
tion to de lie ite the property. We dnJ 
ourselves unable to differ from that view. 
We must therefore hold that the deed of 
1908 was not a nullity from its very in¬ 
ception. 

The next question to consider is whe¬ 
ther adverse possession for more than 12 
years has put an end to this endowment. 
Under the deed possession was to piss 
from Chittaranjan to his mother, who 
was entitled to live in the house or let it 
out on rent as the shebait of the idols, 
and was to spend the income on the wor¬ 
ship of those idols. We have alreidy 
pointed out that no mutation of names 
followed, and the payment of the muni¬ 
cipal taxes continued to bo made by Chit¬ 
taranjan himself In 1910 Chittaranjan 
and his mother both joined in executing 
the deed of revocation by which it was 
made clear that the executants had agreed 
that the endowment had ceased to be 

• effective. That deed further recited that 
Chittaranjan had himself been in pro¬ 
prietary possession and in enjoyment of 
the property. From that moment there¬ 
fore the character of the possession of 
Chittaranjan over the house mu3t bo 

• deemed to have been adverse as -against 
the idols, of whom his mother was the 
shebait. It was after this that Chitta- 
ranjan applied to the • Municipal Board as 
owner of the house for permission to 
make additions, and ho did put up a 
scaffolding presumably at his own ex¬ 
pense. There is nothing to show that he 
surrendered possession to his mother in 
her capacity as the shebait of the idols 
after the revocation On the other hand, 
even if she occasionally lived in the house 
she might well live in it because of her 
relationship with Chittaranjan. For 
over 12 years this state of things con¬ 
tinued, and there was no assertion 
made on behalf of Niranjan or his heirs 
to intervene, or to see that the names 

• of the idols were duly entered either 
in the municipal or the revenue papers 
In 1914 there was a further mortgage 
created by Chittaranjan on this property 
in assertion of his own proprietary in¬ 
terest. This also was a registered docu¬ 
ment. Decree was obtained on the basis 
of this document, and the property was 


put up for sale at a public auction. The 
present defendant advanced his money 
more than 12 years after the deed of re¬ 
vocation had been executed, and even if 
he had got the registration registers 
searched for 12 years he might not have 
discovered the eirlier document. In any 
case the revocation itself had stood for 
more than 12 years and the possession ol 
Chittaranjan over the house has remained 
for all that period without doubt. 

The learned advocate for the respon¬ 
dent has argued before us that in the 
circumstances of this case there could 
have been no adverse possession at all. 
Tho view of the Court below that there 
could not be anyalverse possession be- 
ciusetho idols themselves remained in 
the house cinnot for a moment be accepted. 
As a matter of fact there can be adverse 
possession, not only as against the idols 
but over tho idols themselves. That 
adverse possession can bo acquired against 
idols in respect of property dedicated in 
their favour is fully clear from several 
cises decided by their Lordships of the 
Privy Council. We may refer to Maha¬ 
raja Jagadindra Nath v. Hemanta 
Kumari Dasi (4), which was followed by 
this Court in the case of Man Singh v. 
Nawlakhhati (5). We may also refer to • 
the case of Damodar Das v. Lakhan Das 


6 ). In our opinion the same principle 
.pplios whether the adverse possession is 
ixercised by a total stranger or by the 
lonor himself. So long as such possession 
s exercised to tho ouster and knowledge) 
>f Chittaranjan’s mother, who alone can 
lold the property on behalf of the idols, 
t would mature into title after the lapse! 

)f the prescribed period. 

The learned advocate for the respon- 
lent has drawn our attention to the clause 
n tho deed of dedication authorizing 
Chittaranjan to see to tho proper carrying 
m of the worship. That conferred on 
lim a right of intervention but it in no 
,vay amounted to a vesting of the trust 
iroperty in him nor did it constitu o 
lim a trustee. There was, therefore, no 
iar to his exercising adverse possession 
>r acquiring title by adverse possession 
>ver this property. We according y 

illow this appeal and^ 

( 4 ) [19 >4] 32 Cal. 129=31 I. A. 203-8 0 .W. 

N. 809=8 Sar. 698 (P.G.). . 

( 5 ) A. I. R. 1926 P. C. 2=3 Pat. 290-53 I. • 

( 6 ) [ 1910 ]°37 Cal. 885=7 I. C. 240=37 1. A. 

147 (P.C.). 
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decree of the Court below dismiss the 
plaintiff’s suit with costs. . 

d.d. Appeal allowed. 
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Banerji and Sen, JJ. 


Tikam Singh and others — Appellants, 

v. 


Likhi Singh and others —Respondents. 

Second Appeal No. 416 of 1926, De¬ 
cided on 8th February 1929, against 
decree of Disfc. Judge, Agra. 

Civil P. C., O, 22, R. 4— Proceedings as 
regards taking additional evidence, under 
the direction of the app-llate Court, pend¬ 
ing in lower Court—One of the respondents 
dying — Application for substitution of 
na nes can be entertained by the appellate 
Court and not by the lower Court—C ivil 
P. C. O. 41, R. 27. 


While procaodinga as regards talcing ad¬ 
ditional evidence wire pending under thj di¬ 
rections of the appellate Court under 0. 41, 
R. 27 before the Aiditional Subordinate Judge, 
ouo of the respondents died. No application 
was made for substitution of the names in 
the appellate Court withiu 90 days from the 
daw of tne death. The respondents made an 
application in the Court of the Additioual 
Sub-Judge, that as no legal representative of 
the deceased having been brought upon the 
record within the statutory period, tin appeal 
had abated in its entirety and the Court 
should declare that the appeal has so abated. 
This application was, however, refused. But 
ou subsequent application by appellant the 
Additional Sub-Judge, granted the application 
and brought the legal representatives on 
record. [p 320 C lj 

Hcid : that the only Court which could on- 
>jertain an application for substitution of 
uamos was the appellate Court and that the 
Additional Sub-Judge, was not competent to 
either entertain or to pass auy orders upon the 
application made for substitution of names. 

[P 320 C 2] 

N. P. Asthana and S. K. Dar — for 
Appellants 

G. N. Kunzru for Respondents. 


Judgment.-This is aa appeal by fcb 
defendants in a suit for redemption of 
mortgage dated L4th December 189( 
ilaibans and Run jit were the mortgagoi 
und Sobha Run and Frunt were th 
mortgagees and the property in sui 

i? iLS ^ st ) f ^ uctuiri ly mortgaged to secut 
Us. I,d00 Tne mortgagors sold thei 
equity of redemption to bakhkhi, Chanda 
and Dipchand on 20th October 190( 
After the death of Lakhkhi, his estat 

devolved upon Ohunni Ram alias Che 

Rim, Kalyan and Bhira Raj by succe! 
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sion. Chet Ram alias Chunni Ram sold 
his equity of redemption to the plaintiff 
on 3rd September 1920. The share of 
the plaintiff in the equity of redemption 
is about l/6th in the property hut the 
integrity of the mortgage not h tving been 
broken he institutes the present suit for 
redemption of the entire mortgage. 

Sobha Ram, one of the original mort¬ 
gagees, was dead and the suit, a 9 origin¬ 
ally framed, was instituted against 
Tikam Singh, and Ritan Singh, sons of 
Sobha Rim, and Frunt, one of the origi¬ 
nal mortgagees. 

The plaintiff alleged that since the 
mortgage, a portion of the property had 
Ij6en acquired by the Government under 
the Land Acquisition Act and the mort¬ 
gagees had received Rs. 50 by way of 
compensation from the Government. Tho 
suit was for rolemption of the property 
on payment of Rs. 1,250. 

Numerous grounds were put forward by 
way of defence. . Tho defendants denied 
the plaintiff s title. They pleaded non¬ 
joinder of necessary parties and claimed 
costs, because tho plaintiff had not depo¬ 
sited the proper amount of the mortgage 
money under S. 83, T. P. Act. Tho first 
Court dismissed the suit inter alia on the 

ground that the plaintiff had failed to 

prove that his transferrors were tho heirs 
of the original mortgagors. 

The plaintiff appealed. On 14th Ja¬ 
nuary 1921, the plaintiff asked for leave 
to tonder additional evidence in support 
of the pedigreo propouuded by him. The 
learned District Judge under O. 41, R. 27 
Civil P. C., accepted this additional evi¬ 
dence and directed the Court below to 
record such evidence as the parties might 
adduce, bearing upon the question of 
pedigree after bringing upon the record 
certain other persons whose joinder was 
necessary for the proper disposal of the 
suit The learned District Judge di- 
locted tho Court below to certify the 
result. It may be noticed that tho 
loirned District Judge did not set aside 
tho decree of tho trial Court directing a 
remind under O. 41. R. 23, Civil P. C., 
nor did he remit an issue to the Court 
ot first instance under 0. 41, R. 25, 
Civil P^ C. All that the trial Court was 
required to do was to record some evi¬ 
dence a ter joining certain persons in 'the 

array of pirties an ! to certify the said 
evidence to the Court of appeal. 
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The only Court which had seisin of 
the appeal was, therefore, the Court of 
the learned District Judge of Agra. 
While proceedings were pending under 
the directions of the learned District 
Judge before Mr. Shatnsul Hasan, the 
Additional Subordinate Judge of Agra, 
Frunt, one of the respondents died on 
L4th November, 1924. No application 
was made for substitution of the names 
jin the Court of the District Judge with¬ 
in 90 days from the date of the death of 
Frunt. On 18th April 1925, the res¬ 
pondents made an application in the 
Court of Mr. Shamsul Hasan that Frunt 
having died and no legal representative 
of Frunt having been brought upoa the 
.record within the statutory period, the 
appeal had abated in its entirety and the 
Court should declare that the appeal has so 
abated. The learned Additional Subordi¬ 
nate Judge had no jurisdiction to entertain 
'this application, and he properly refused 
to grant the prayer contained in the ap¬ 
plication of the respondents. The plain¬ 
tiff-appellant, however, moved the Addi¬ 
tional Subordinate Judge by an applica¬ 
tion dated 22nd April 1925 that certain 
persons should be brought upon the re¬ 
cord as the legal heirs and representa¬ 
tives of Frunt deceased. Notice was is¬ 
sued upon this application and it was 
eventually granted on 30th May 1925. 

The loarned District Judge hid already 
held that the pedigree set up by the 
plaintiff was established. When the 
appeal came on for final disposal, it was 
argued that the appeal had abated be¬ 
cause there was an indivisible cause of 
action affecting Frunt and the other two 
defendants and that no legal representa¬ 
tives of Frunt had been brought upon 
the record in the Court below within the 
statutory period. The learned District 
Judge refused to entertain this plea and 
the reasons given by him are rather 
curious : 

“ Oq 30bh May 1925, the learned Additional 
Subordinate Judge ordered under O. 22, R. 4, 
that the legal representatives of Frunt should 
be brought on tho record and he issued notices 
to them and brought them on the record and 
subsequent to this, evidence was taken. Under 
O. 43, R. 1, there is no appeal from an order 
under O. 22, R. 4, bringing legal representa¬ 
tives of deceased defendant or respondent on 
the record. Consequentlly, the matter cannot 
be raised in appeal.” 

The finding of the Court below on this 
point proceeds upon an obvious fallacy. 
The only Court which had the seisin of 


tho appeal was the Court of the learned 
District Judge and his powers in whole 
or in part had not been delegated to the 
Additional Subordinate Judge. The only 
Court, therefore, which could entertain 
an application for substitution of names 
was the Court of the learned District 
Judge. The Additional Subordinate Judge 
was not competent to either entertain or 
to pass any orders upon the application 
made by the plaintiff for substitution of 
names. The order, therefore of the 1 
learned Additional Subordinate Judge 
dated 30th May 1925 was passed without 
jurisdiction. 

It is patent that the legal representa¬ 
tives of Frunt not having been brought 
upon the record within 90 days from the 
death of Frunt the appeal automatically 
abated and the abatement of the appeal 
not having been set aside by any proper 
procedure adopted by the plaintiff, the 
suit of the plaintiff for redemption is 
hound to fail. There are a number of 
other irregularities in the judgment 
under appeal but, in view of our decision 
on the point that we have ; just disposed 
of, it is not necessary to go into them. 
The result is that we allow this appeal, 
set aside the decree of the lower appel¬ 
late Court and restore that of the Court 
of first instance with costs throughout. 

r.d. Appeal allowed . 
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Dalal, J. 

?ateh Singh —Applicant. 

v. 

Emperor —Opposite Party. 

Criminal Miso. No. 33 of 1929, Decided 
22nd January 1929, for bail under 

497 (2) and 498, Criminal P. C. 

L ) Criminal P. C., S. 498—Bail. 

Sessions Judge has wide P°7® r J 2 “o 1] 
98. L . e 

>) Criminal P. C., S. 493 -Proseculion ot 
, parties—Member of other P art Y , re J ' 
bail—Sessions Coart mast consider these 
ts and applicant should be released on 
l if there is no danger of his absconding 

/here numbers of two parties were 

seouted, and a member of tho °^ erp ^ * 

, released on bail but the applicant wa 

rged under S. 304, I. P. C. «nnlicant 

I eld : that the reasons that the appl 

i required to instruct the °^ uns ^ av0 bett0r 

party being released will weigh 

nee of representing their case m t g 

u „ if there was no danger 
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the applicant absconding if released on bail, 
he should be so released and that it was neces¬ 
sary for the Sessions Judge to consider all 
these points under S. 498. [P 321 C 1] 

Saila . Nath Mukerji and Girdhari 
Lai Agarwala — for Applicant. 

Judgment. —This is an application 
for bail of one Fateh Singh against whom 
an investigation is being made by the 
police on a charge under S. 304, I. P. 0., 
punishable with ^transportation for life. 
The Magistrate guided as he was by the 
provisions of S. 497, Criminal P. C., ex¬ 
pressed his inability to grant bail in such 
a case as there appeared to be reasonable 
grounds for believing that Fateh Singh 
iwas guilty. The Sessions Judge, however, 
had wide powers under S. 498, Criminal 
|P. C., and has not considered the petition 
of appeal with care. It is represented 
that Fateh Singh is required to instruct 
his counsel, that members of two parties 
are being prosecuted, and that a member 
|of the other party is released on bail and 
that, therefore, the other party will have 
a better chance of their case being pro¬ 
perly represented in Court. It is true 
that against the other party there is no 
charge under S. 304, I. P. C. At the same 
time these reasons must weigh with a 
Court, and if there is no danger of the 
applicant Fateh Singh absconding if 
ireleased on bail I think that he should 
be so released. It was necessary for the 
Sessions Judge to consider all these 
points under S. 498, Criminal P. C. 

The trying Magistrate is directed to 
release Fateh Singh on bail if he is satis¬ 
fied that there is no apprehension of his 
absconding on proper sureties being 
ordered and secured. The trying Magis¬ 
trate will please fix a bond and security 
accordingly if, in his opinion, such a bond 
and security will be suflicient to prevent 
Fateh Singh from absconding. 

A copy of this order shall be sent to 
the trying Magistrate through the Dis- 
tnct Magistrate for necessary orders. 

n,D - Order accordingly . 
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King and Bennet, JJ. 

Emperor 

v. . . 

D u 1:hu Opposite Par t y. 

Criminal Misc. Case No. 93 of 1928 4 

Deeded on 28th May L928, under S. 339; 
Criminal P. C. • 

1929 A/41 & 42 


(a) Criminal P. C., S. 337 (1-A)—Magis¬ 
trate ordering “ accused has stated that if 
he be given pardon he would make correct 

disclosure of facts . . . The Court there¬ 
fore tenders pardon ’’—First sentence of this 
order states reason and pardon is not ir- 
regular. 


,, -^Lagiscrace wnue Gendering pardon ordered : 
the accused nas stated before me that if ho 

is to be given a pardon ho would make a full 

and correct disclosure of the facts of the case- 
as they happened. The Court, therefore 
. . . tenders a pardon etc. ” 

Held . that the Magistrate stated the reason 
in the first sentence of his order and therefore 
pardon is not irregular. [P 322 C 1] 


❖ (b) Criminal P. C., S. 337 (1-A)—Mere 

omission to record reason is not material 
irregularity but it must further be proved 
that such omission has occasioned injustice. 

Mere omission to record reason under S. 337 j 
(1-A) is a defect which can be cured by S. 537. 1 
In order to vitiate the trial it must furGher be ! 
shown that the omission to record reason has- 1 
in effect occasioned a failure of justice. 

[P 322 C 1} 

(c) Criminal P. C., S. 339 (3)-Accused to 
whom pardon was granted in one statement 
stating that he accompanied murderer and? 
caught murdered’s legs while murderer 
gagged his mouth—In other statement he 
stating that he was out on the night when 
offence took place—Two statements directly 
contradictory—Sanction for prosecution was 
given—No locus paenitentiae was allowed. 

The accused who was tendered pardon stated, 
in his first statement that he accompanied the 
murderer and that while the murderer gagged 
the deceased’s mouth, he caught his legs, and 
in his other statement ho stated that ho’ was- 
out from tho village on the night in which 
the murder took place, and that tho accused 
was dead by the time he returned. 


J-L Ol LL 


# auivucuitjubs wore airoctiy 

contradictory and sanction given for his pro¬ 
secution is proper, the case could not bo con¬ 
sidered fit for granting locus paenitentiae : 11 
A. L. J. 964, Ref. [P 222 C 1] 

U. S. Bajpai —for the Crown. 

Debi Prasad Malaviya—for Opposite 
Party. 


Judgment —This is an application 
under S. 339 (3), Criminal P. C. by the 
Public Prosecutor for sanction for the 
prosecution of one Dukhu or Dukha to 
whom pardon was tendered by a Magis¬ 
trate and against whom tho Public Pro¬ 
secutor now desires to bring a charge of 
giving false evidence in respect of two 
contradictory statements. The first argu¬ 
ment that was advanced by the loarnod 
counsel for Dukhu was to the effect that 
the pardon was irregular because the 
Magistrate did not record his reasons for 
granting the pardon under S. 337 (l) ( a ) 
Criminal P. C. The Magistrate has rel 

•F 
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corded reasons to the following effect in 
his order dated 10th November 1927 : 

“ The accused Dukhu an under-trial iu this 
oase has stated before me that if he is to be 
'given a pardon he would make a full and cor- 
'reot disclosure of the facts of the case as they 
'happened. The Court, therefore, in exercise 
i 0 f its powers under S. 337, Criminal P. C. ten¬ 
ders a pardon to the said Dukhu on condi¬ 
tion etc. ” _ , 

The reason has been fairly stated by 
the Magistrate in the first sentence and 
we do not agree with the argument of 
ithe learned counsel that first sentence 
Contains a condition and not a reason. 
We may note that it would not have 
been sufficient for the learned counsel to 
show that the Magistrate had omitted to 
[record his reason. It would also have 
been necessary for the learned counsel to 
show that the omission of the Magistrate 
to record his reason had in effect, occa¬ 
sioned a failure of justice ; otherwise the 
alleged defect would have been cured by 
ithe provisions of S. 537, Criminal P. C. 
The next argument that was addressed to 
us was that there was in effect no con¬ 
tradiction between the two statements of 
Dhukhu. The learned Government Advo¬ 
cate has quoted the two statements and 
from those statements we make the fol- 
lowing selection ! 

“ I then took my bed under tho Nim fcreo. 
Mv mother, Mahadeo, Dhaueshn Rajkal.a 
and myself wore there. At mid-night Mahadeo 
woke mo up and said that Mt. Rajkuli must 
he killed as she is very quarrelsome. I refusod 
to do so. He then took me there by force. 

Mahadeo went ahead. Aliyar -and Dhaneshr 
had also gone there. Mahadeo had brought 
Alivar there. X had also accompanied them. 
Rajkulia was asleep. Mahadeo 8*88°^ >3r 
mouth. Dhaneshri pressed her hands. Aliyar 
had pressed her wrist by his hands and X was 
catching hold of her legs. She then diod. 

(a) “ I went to Kunuraya a kos from my 
•village. I did not return that night. I came 
back° tho next morning at sunrise. Mt. Raj- 
kalia was dead by that time. I did not see 

how she died. ” 

We consider that these two quotations 
ire directly contradictory and that sane- 
tion should be given for the prosecution 

cf Dukhu on these grounds. 

The final argument addressed to us was 
that, a locus paenitentiae should be granted 
to Dhuku on the authority of Emperor v. 
Bodha (1). The granting of locus paem- 
tentiae is a matter for judicial discretion 
and we do not consider that we should 

grant the locus paenitentiae in the pre- 

S ^fS^I^rL7Jr9M^'I.CT428=l 5 

Or. Ii. J. 76. 
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Accordingly we grant the sanotion 
under S. 339 (3), Criminal P. C. to pro¬ 
secute Dukhu alias Dukha, son of Budhu 
Kahar, cultivator, resident of Bichayan, 
thana Chandauli, district Benares for 
giving false evidence under Ss. 193 and 
194, Criminal P. C. for the two contra¬ 
dictory statements which we have quoted 
made in the course of the enquiry and 
trial, Emperor v. Mahadeo and others 
under S. 302, I. P. C., before the Commit¬ 
ting Magistrate and the Sessions Court 
in Benares. 

s.n./r.k. Sanction granted . 
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Boys and Banerji, JJ. 

Emperor —Appli cant. 

v. 

Motha — Opposite Party. 

Criminal Revn. No. 129 of 1928, Deci¬ 
ded on 22nd May 1928, against order of 
Sess. Judge, Aligarh, D/- 28th November 

1927. 

(a) Whipping Act (4 of 1909), S. 5, Expl. 
—Court. 

The word “ Court ” does not exclude the 
appellate Court. l p 324 C 2 ^ 

(b) Whipping Act (4 of 1909), Ss. 4 and 
5—Juvenile can be punished with imprisori- 
ment in addition to whipping and High 
Court can award imprisonment even if whip¬ 
ping is already carried out. 

A sontence of imprisonment can be inflicted 
in the case of a juvenile in addition to whipp¬ 
ing and the High Court has power to inflict a 
sentenoe of imprisonment, even when the 
sentence of whipping passed by the l°we r 
Court has already been carried out: 7 Bom. 
H. C. R. Grl. 70, Dist. C p 324 C 2J 

U. S. Bajpai—ior the Crown. 

Banna Lai— for Opposite Party. 

Boy* and Iqbal Ahmad, ^*"7^ , b ,°. y 

who has been found by the learned Addi¬ 
tional Sessions Judge of Aligarh to be in 
his estimate not more than 15 years ot 
age, has been convicted of rape unde 
S 376, I. P. C. There can be no question 

but that the offence was committed m 
the most brutal manner on a little gin, 
some 10 years of age. Very 8 r > 6V °“® 
injuries were inflicted upon her and they 
were inflicted upon her by the accused 
when she was in the employ of the 
accused's father and he therefore was to 
some extent in a trusted position. lh 
learned Judge thought that the boy 6 
precluded the desirability of sending him 
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to jail. He could hive, however, sen¬ 
tenced him to imprisonment and then 
sent him to a reformatory school. His 
reason for considering it undesirable to 
send him to a reformatory school, he 
expresses as follows; 

“The question of sending him to reforma¬ 
tory school is also undesirable because he is 
the son of an agriculturist and he will learn 
more by ploughing in his field than by remain¬ 
ing in any reformatory school.” 

The reason appears to us wholly in¬ 
adequate. It might just as well be said 
that the son of any other man employed 
out of doors or ^indeed, the son of many 
types of artizan would get more good by 
learning his father s trade than he would 
by going to a reformatory school. The 
learned Judge, having rejected the idea 
of imprisonment and the idea of a re¬ 
formatory school, then considered whe¬ 
ther the boy should be whipped. In the 
Oivil Surgeon’s vie v the boy could not 
undergo whipping in the ordinary way, 
eo he was ordered to receive a caning in 

jail of 20 blows on his hand. The learned 
Judge also remarks: 

N° doubt the girl has sullared much aud 
the learned counsel who appeared for she 
•accused was good enough to toll the accused’s 
lather to pay Rs. 30 to the girl’s father and the 
money has been-paid in my presence to the 

igirl s father. 

Here again the learned Judge does not 

appear to have exercised a well-balanced 

judgment. The fact that the accused’s 

father was willing to pay Rs. 30 to the 

girl s father is absolutely no reason 

whatsoever for letting oil the guilty son 

lightly. Neither would the accused be 

•sutlerer by such a procedure nor would 
ithe girl benefit. 

The sentence of caning has no doubt 
^before now been carried out. 

The local Government being dissatis- 
tied with the punishment inflicted in this 
•ease has considered it desirable to apply 
on the revisional side of this Court 
asking that the sentence he enhanced, on 
■the grounds: (1) that the sentence passed 
■on the accused is inadequate and (2) that 

uZr fc the 6 la E r Pri8Onm0atiS 

The learned Judge before whom this 

application was presented appears to have 
been in some doubt. He remarked that 
the sentence was not illegal and a sen¬ 
tence of whipping in Hen of imprig0Q . 

ment was in the case of a juvenile a legal 
sentence. He, however, directed that the 
.case should be put up before a Bench of 
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two Judges to decide whether notice 
snould issue under the circumstances 
particularly in reference to “the accused’s 
physical growth”. 

However, as the ease has been referred 
t o us we have to consider whether notice 
should issue. In view of the gravity of 
the offence we have no hesitation in 
saying that notice should issue We 
have had to consider the law bearing on 
the point and as we have had to consider 
it with some care it is desirable to put 
on record the result for the assistance if 
it be such assistance, of the Bench before 
whom the case may come. 

We agree that, though the Judge may 
have not acted wisely, the sentence was 
not an illegal sentence. The boy was a 
juvenile and as such S. 5, Whipping Act 
would be applicable. We had then to 
consider what order could be passed by 
his Court if we decided to issue notice 
for it was clearly futile to issue notice if 
the Court was to arrive at the decision 
that nothing could be done. The first 
question for determination is whether a 
sentence of imprisonment can be inflicted 
as well as whipping in the case of a 
juvenile- S._4 of the present Whipping 
Act (Act 4 of 1909) says clearly that 

"whoever commits rape may be punished 

with whipping in lieu of or in addicion to any 
Oahor punishment.” * 

So far then a juvenile could clearly be 
sentenced both to imprisonment and 

whipping. S. 5 says that any juvenile 
offender who commits any offence (e o 
rape) under the Indian Penal Code except 
certain offences may bo punished with 
wrapping in lieu of any other punishment 
It may be suggested that if a juvenile 
comes within the terms "whoever” i n 
o. * thea in this particular case, S. 5 
would be a surplusage. On this the 
argument may be founded that the com 
bined eftect of Ss 4 and 5 is that in the 
case of a juvenile if whipping is to be in¬ 
flicted it can only be inflicted in lieu of 
imprisonment. But we do not think 
that this is a safe conclusion. In the 
first placeS. 5 only in terms makes it pos¬ 
sible to remit the imprisonment and does 

not say that imprisonment and whipping 

may not both be inflicted. A«ain in S d 
Of th. Act of 1804 i„ th . 

S 4 only the words in addition to any 
other punishment appeired while in the 
toiresponding S. o, referring to juveniles 
tne words appeared "in lieu of any other 
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punishment.” Under that Act it was 
held and obviously correctly held in Beg 
v. Kusa (l) that S. 4 was also applicable 
to juveniles and while they together with 
others could be punishable with both 
imprisonment and whipping. S. 5 gave 
the Court a discretion in cases of juveni¬ 
les (not given in the case of adults) not 
to inflict imprisonment. 

It would next appear that the legisla¬ 
ture thought it desirable to give the 
same discretion in the case of adults and 
therefore in the new Act J Act 4 of 1909) 
we find that the words “in lieu of or” 

have been inserted before the words “in 
addition to any other.” This was clearly 
done with a view to giving a discretion 
to inflict only whipping in the case of ad¬ 
ults also and not with the intention of 
removing the discretion to give both im¬ 
prisonment and whipping in the case of 
juveniles which had hitherto existed. 
Obviously, if the discretion had been 
actually definitely taken away it would 
not be for this Court to say that it was 
not the intention of the legislature to 
take it away. But where the sections 
certainly remain open to the construc¬ 
tion that the Courts have discretion still 
to inflict both imprisonment and whipp¬ 
ing it is material to consider what the 
object of the legislature was in inserting 
in S. 4 the words “in lieu of.” 

Finally wo would note that to construe 
that this discretion still remains with 
the Courts to give both punishments in 
the case of juveniles is not necessarily to 
treat S. 5 as if it was now surplusage, for 
the scope of the two sections is wholly 
different. S. 4 only covers particular 
offences while S. 5 deals with all the 
offences in the Penal Code with the ex¬ 
ception of a few specified and also deals 
with other offences. If then the Govern¬ 
ment Advocate urges us to hold that the 
present sentence of 20 canings is inade¬ 
quate, that we have power to enhance 
the sentence to imprisonment in addition 
and that having so enhanced it, it is 
open to us to consider whether the re¬ 
course should not be had to the Reforma¬ 
tory Act by virtue of S. 8 of that Act, 
these are steps that cannot be taken 
without notice to the accused. We have 
only noted such points as we have had 
to consider for the assistance possibly of 
a Bench that m ay he ar the case after 

(I) 11870] 7 B. Ht G. Crl. 70. 


notice had issued. Let notice go to the 
accused. (After hearing the accused the 
following order was passed.) 

Boys and Banerji, JJ. —In*this case 
notice was issued to the opposite party to 
show cause why the sentence should not 
be enhanced. The reasons for issuing 
that notice and the desirabilty of a sen¬ 
tence of imprisonment are set out in the 
order of this Court dated 22nd February 
1928. We think that there is no ques¬ 
tion of our power to inflict a sentence of 
imprisonment though the sentence of 
whipping has been carried out. In the 
first place the whole of the evidence on 
the record tends to show that 'the ac¬ 
cused in this case was not under the age 
of 16. The opinion of the learned Judge 
as he has expressed it can hardly be con¬ 
strued as a finding. Even if it be re¬ 
garded as a finding, the next question 
that arises is whether that finding is 
final or whether the “Court” referred 
to includes the appellate Court. We can 
find no reason for holding that the use of! 
the word Court excludes the appel¬ 
late Court. It is a much more natural 
interpretation to put on the word 
“Court” that it is intended to exclude 
the refusal of jail or other authorities to 
accept the finding. Apart altogether, 
however, from either of these considera¬ 
tions we are also of opinion that upon, a 
proper interpretation of Ss. 4 and 5, Whip¬ 
ping Act a sentence of imprisonment canj 
be inflicted, and in this respect we accept 
the view of the Bench that has issue 

the notice. 

In view of the serious and brutal 1 
nature of the attack we enhance, the- 
sentence on the accused by inflicting * 
sentence .of 18 months’ rigorous impri¬ 
sonment. The District Magistrate mil 
be informed and will issue a wanan 1 
the ordinary course. 

S.N./R.K. ' Sentence enhanced ► 
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Ashworth, J. 

Hans JBa/—Plaintiff—Appellant. 


v. 


Surja and others -Defendants Res- 

se«“»a Appe.I No. 1114 of 1?«. De.o 
on 11th February 1929, against d 
Addl. Sub-Judge, Bulandshahai, M 

,h March 1927. 


1929 Hans Eaj v. Surja 

Cosharers — Damages — One co-tenant 
enjoying area slightly smaller than but 
roughly corresponding to what he would be 
entitled on strict division—He eannot claim 
damages. 

Where there is a certain area held in co¬ 
tenancy and the area enjoyed by one co-tenant 
roughly corresponds to the area to which he 
would be entitled by a strict division of the 
total area according to shares he is not enti¬ 
tled to ask for damages because the area 
possessed by him is slightly smaller than that 
which mathematical division would give him. 

[P 326 C 1] 

N. C.' Vaisli —for Appellant. 

Panna Lai —for Respondents. 

Judgment. —This second appeal arises 
out of a suit brought by Hansraj, plain¬ 
tiff-appellant, against his cousins for 
damages in respect of a certain 5 bighas 
1 biswa, 6 biswansis of a tenancy holding 
which the defendants are said to have 
cultivated over and above the area in the 
holding to the possession of which they 
are entitled. The plaint set forth that 
one Madho Singh had three sons, and 
that the plaintiff was the son of Sheo 
Sahai. The other defendants were sons 
of Ganga Bakhsh and Har Bakhsh. It 
went on to say that there was an occu¬ 
pancy holding belonging to all three bro¬ 
thers, that the plaintiff inherited his 
father’s rights as a co-tenant and as such 
was entitled to be in possession or to 
enjoy the profits of 18 bighas 7 biswas 
and 7 biswansis, whereas he had only 
been allowed to cultivate 13 bighas 6 
biswas. He, therefore, asked for a sum 
of Rs. 355 as remuneration for three years 
in respect of the land in the possession 
ol the defendants. The suit was resisted 
on the ground that Madho Singh had five 
sons, not only three, and that the occu¬ 
pancy tenancy was acquired by all the 
five brothers. Of these five brothers 
Sheo Sahai was separate, but the other 
lour brothers formed two and not four 
units inasmuch as the second brother was 
joint with the fourth and the third with 
the fifth. Hence when Sheo Sahai died 
the plaintiff got a one-third share, but he 
got nothing else when two of the three 
brothers^ died without issue, these two 
brothers share going to the two brothers 
with w T hom they were respectively united. 

The trial Court accepted the plaintiff's 
contention and decreed damages but not 
to the amount claimed. In appeal to the 
Subordinate Judge the latter came to a 
finding that there were five brothers, and 
on this finding held that the plaintiff 
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was only entitled to a one-fifth share of 
the tenancy. He relied on the oral evi¬ 
dence of the defendants, supported as it 
was to some extent by a khatauni, to 
which he referred although the document 
was not produced as evidence in the trial 
Court. 

In this second appeal the first point 
taken is that the lower appellate Court 
w T as not entitled to take the khatauni of 
1859 as evidence without recording rea¬ 
sons thereof. This objection, in my 
opinion, fails. It was not a case of the 
Court accepting evidence filed in the ap¬ 
pellate Court by the defendants, but it 
appears that the trial Court itself chose 
to refer to the khatauni. Any way the 
question whether the Court was justified 
in using the khatauni has no importance 
in view of my findings below. 

A second plea is that even if the kha¬ 
tauni be accepted, the plaintiff’s share 
must be deemed to have been l/4th and 
not 1 /5th. The argument on which this 
contention is based is that the khatauni 
of 1859, which showed the existence of a 
4th brother Surja, shows that all the four 
brothers entered then were entered as 
non-occupancy tenants. Even then if 
Surja survived until the non-occupancy 
tenancy matured by lapse of time into an 
occupancy tenancy the khatauni only is 
evidence of four co-tenants. The- reply 
of the respondents to this argument is 
that the whole case of the plaintiff was 
based on the allegation of there being 
only three brothers, and once this conten¬ 
tion was disproved, as it was by the 
khatauni, his whole case must fail. 

I do not find that the plaintiff’s case 
as set forth in the plaint rested on there 
being only three sons of Madho, but it 

did rest on the allegation that only three 
sons had acquired occupancy rights and 
that was all that was necessary for the 
purpose of the plaint. The khatauni does 
not prove that the four brothers entered 
therein became occupancy tenants. 

At the same time this Court is entitled 
to uphold the general finding of the lower 
appellate Court on different grounds, pro¬ 
vided* that it confines itself to the evi¬ 
dence on the record. There appears to be 
no reliable evidence to justify it being 
held that the plaintiff had a one-third 
share. There can be no doubt that there 
were more than three brothers. Whether 
any one brother was united with any- 
other brother in 9uch a way that on the 
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death of one of them his share went to 
the children of his united brother and 
not to any other brother or the children 
of any other brother is not proved. Nor 
is there any prima facie presumption in 
the matte;'. This being so, the plaintiff 
was bound to show that his area was 
defective. The lower appellate Court has 
dismissed the suit on a finding that the 
plaintiff was only entitled to a one-fifth 
share. I hold that the suit should have 
been dismissed on the finding that the 
plaintiff had not made out his case for 
being entitled to a larger share. Even if 
we infer from the khatauni that there 
were four brothers, and four brothers 
only, who acquired the occupancy right, 
the plaintiffs share would be very slightly 
bigger than that which he holds at pre¬ 
sent, Where there is a certain area held 
in co-tenancy and the area enjoyed by one 
co-tenant roughly corresponds to the area 
to which he would be entitled by a strict 
division of the total area according to 
shares, I hold that he is not entitled to 
iask for damages hecausedhe area possessed 
hy him is slightly smaller than that 
'which mathematical division would give 
him. It may well be that the circum¬ 
stances of the holding did not allow a 
strict apportionment. I dismiss this 
appeal with costs. 

S.N./R.K. Appeal dismissed. 
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Dalal, J. 

Karam Ali —Plaintiff—Appellant. 

v. 

Mohammad Latif and others —Defen¬ 
dants—Eespondents. 

Second Appeal No. 1004 of 1927, De¬ 
cided on 7th February 1929, against de¬ 
cree of Sub-Judge, Azamgarh, D - 2lst 
March 1927. 

& (a) Mahomedan Law—Dower —Widow’s 
right of retention may be sold — Transfer of 
Property Act, S. 6. 

A Mahomedan widow’s right of retention 
of her husband’s property for her dower 
may be sold : A, I. R. 1925 P. C. G3 Cons. 

[P 327 1] 

(b) Mahomedan Law—Widow selling hus¬ 
band's property of which she was in posses¬ 
sion for Rs. 700—Her dower debt was only 
Rs. 51—No mention of dower amount in 
sale-deed—She intended to transfer not 
merely right of retention but property it¬ 
self and heir’s right to recover accrued 
since date of sale. 

Where a Mahomedan widow who was in 

ossession of her husband’s property, sold it 
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for Rs. 700 while her dower was only Rs. 51 
and further the sale-deed itself made no men¬ 
tion of the amount of dower debt, her inten¬ 
tion was to sell not merely the right of reten¬ 
tion but the property itself, and hence the 
right of the heirs to recover accrued on the- 
date of the sale. [P 327 C 1] 

if/, Waliullah —for Appellant. 

K. N. Iiatju —for Respondent. 

Judgment. —This property in suit 
was once held by a man of the name of 
Wazir. He disappeared and his wife- 
Bandi Bibi took possession of the pro¬ 
perty as against the rightful heirs by 
right of succession. She sold the pro¬ 
perty on 16th September 1873 to two- 
persons for a sum of Rs. 700. Ultimately 
one of these, Mohammad Ali became 
owner of the entire property by purchas¬ 
ing the other portion of the property by 
right of pre-emption. The plaintiff of 
the present suit is legal heir of Wazir 
and sued the defendants who are succes- 
sors-in-interest of Mohammad Ali for 
recovery of possession of the property. 
His case was that Mt. Bandi Bibi was 
in possession ot the property in lieu of 
a dower debt of Rs. 51, that the debt 
had been paid out of the usufruct, that 
what was transferred was a right of re¬ 
tention of property until her dower debt 
was paid and that the defendants were 
liable to give up possession and to ren¬ 
der accounts. The learned Judge of the 
lower appellate Court held that what 
was sold in 1873-was not the right of 
retention of the property till dower debt 
was paid but the property itself, that 
consequently on such sale the heirs of 
the husband became entitled imme¬ 
diately to take possession of the pro¬ 
perty and that Mohammad Ali’s posses¬ 
sion from 1873 became adverse to the 
heirs. He therefore held that the suit 
was time barred. He further held that 
the suit was also barred by the provi¬ 
sions of S. 233 (k), Land Revenue 
Act, because the plaintiff had not raised 
the question of his title to this property 
at a partition of zamindari property 
which suit both he and the defendan s 
were parties. In my opinion the seconc 
point is dependent on the first ; if 1 16 
defendants held the property merely 5 
way of security for payment of dowel 
debt, the plaintiff was not entitled to- 
immediate possession and could not 
raise the question of his title in the sui 
for partition. If on the other ban * 
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there was a transfer of property in 1873 
the suit would be time barred as well as 
barred under the provisions'of S. 233 (k), 
Land Revenue Act. 

There is a conflict of .authority as to 
whether the widow’s right of retention 
is transferable or not. In some cases it 
has been held that the right of retention 
is a personal right and cannot therefore 
be transferred. In other cases it has 
been held that the right of retention 
may be considered as property under the 
Transfer of Property Act and is trans¬ 
ferable. In the case of Maina Bibi v. 
Ghaudhri Vakil Ahmad (l), their Lord- 
ships of the Privy Council have made 
observations which would favour the 
view of certain Indian Courts that such 
right of retention is not transferable. 
Adopting, however, the view current in 
this Court that the right erf retention 
may be sold, it is necessary to enquire 
what was transferred under the sale-deed 
of 1873. If Bandi Bibi alienated the 
property itself and delivered possession 
of the property to the alienee, her hus¬ 
band’s other heirs were entitled to re¬ 


cover possession of the property from 
ithe alienee without payment to him of 
the dower debt. In my opinion the 
learned Subordinate Judge has given 
very satisfactory reasons for holding 
that the transfer was of property and 
not of the right of retention. It was 
rightly pointed out by the learned coun¬ 
sel for the respondents that if the inten¬ 
tion had been to transfer only the right 
of retention, the important matter of 
the amount of the dower debt would 
have been prominently mentioned in the 
-deed. That amount is not mentioned. 
[Further the sale consideration is Rs. 700 
and as according to the plaintiff, the 
dower debt was only Rs. 51, it is certain 
that interest boyond the right of reten¬ 
tion for a sum of Rs. 51 was transferred. 
The zamindari rights having been trans¬ 
ferred, \\ azir s heirs became entitled to 
recover the property in 1873 and a suit 
for its recovery in 1925 is clearly time 
barred. [ dismiss this appeal with costs. 


S.N./R.K. 


Appeal dismissed. 
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Muker.ti and Niamatullah, JJ. 

31 ansa Teicari and others —Appellants. 

v. 

Parmeshar Tewari and others —Res¬ 
pondents. 

Second Appeal No. 252 of 1926, Decided 
on 4th February 1929, against decree of 
Dist. Judge, Benares, D/- 11th November 
1925. 

Specific Relief Act, S. 54 (e)—Parties en¬ 
titled to “birt jajmani” agreeing to receive 
gifts periodically — One party interfering 
with right of other party—Perpetual injunc¬ 
tion can be granted to restrain that party 
from so interfering. 

Where parties, entitled to “birt jajmani,’ 1 
agree between themselves that the gifts made 
for certain number of days should be received 
by one, while those made in the rest of the 
days of a month should be received by the 
other, and one of the parties interferes with 
the right of the other party to receive gifts 
according to the agreement, a perpetual in¬ 
junction can bo granted under S. 54 (e) against 
the interfering party to restrain it from s<* 
interfering : 35 All. 41*2, Dist. 

[P 329 0 1] 

31. L. Agarwala —for Appellants. 

S. M. Ilusain and B. C. Ghatak —for 
Respondents. 

Judgment. —This is a second appeal 
by the defendants. The plaintiffs among 
whom are people, who were originally 
made pro forma defendants, brought the 
suit, out of which this appeal has .arisen, 
for a declaration of their title and for a 
perpetual injunction. The suit arose out 
of the following facts: The pedigree given 
in the plaint will show that one Sheodan 
Tewari had four sons : Raman Tewari. 
Meharban Tewari, Sita Ram Tewari, and 
Diha Ram Tewari. These four sons divi¬ 
ded the “birt jajmani” of Sheodan Tewari 
in four equal shares, that the gifts” 
received in three months of .the year went 
to one son and “gifts” received in another 
three months to another son and so on. 
Diha Run died and his heirs, according 
to the pedigree, were his nephews, the 
sons of Sita Ram. Kishun Dayal Tewari, 
one of the sons of Sita Ram, claimed to 
have been adopted by Diha Ram. In that 
capacity, he claimed the entire “three 
months” of Diha Ram. It is said that 
Sita Ram was then alive and he persuaded 
his sons to settle their dispute. It was 
settled in this way that in every month 
Kishun Dayal was allowed to share the 
gifts made in 24 days and the other sons. 
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of Sita Ram were allowed to take the 
gifts made on six other days, in the 
course of a month. It is to be understood 
that this division was as to the three 
months belonging to Diha Ram. The 
plaintiffs who were some of the sons of 
Sita Ram and descendants of others, 
brought the suit on the allegation that 
Kishun Dayal’s sons were interfering 
with the six days which were allowed 
to the plaintiffs. The defence set up was 
that Kishun Dayal was entitled to those 
six days also and not only to the 24 days 
as admitted, as the proper share of 
Kishun Dayal, by the plaintiffs. The 
Courts below have found that the plain¬ 
tiffs’ case was true and they have agreed 
in.decreeing the suit. 

In this Court, only one point has been 
urged by the learned counsel for the ap¬ 
pellants and it is this. In the circum¬ 
stances of the case, the relief of perpetual 
injunction was not proper. The appel¬ 
lant’s point is that a perpetual injunction 
cannot be granted where pecuniary com¬ 
pensation would afford an adequate relief. 
The argument is that if and when the 
defendants receive any gifts, which, ordi¬ 
narily, ought to go to the plaintiffs the 
plaintiffs’ remedy would be to bring a 
'suit for recovery of that gift. The learned 
•counsel had to go so far as to admit that 
this might mean that at the end of every 
'month the plaintiffs would have to insti¬ 
tute a suit or they might let their reliefs 
accumulate and they might bring their 
suit once at the end of the year. This is 
‘a proposition of law which, in our opi¬ 
nion has only to be mentioned to be rejec¬ 
ted. One of the grounds on which the 
perpetual injunction can be granted is 
mentioned in Cl. (c), S. 54, Specific Relief 
Act: It is: 

“where the injunction is necessary to prevent 
a multiplicity of judicial proceeding.” 

If the Learned counsel’s argument is 
correct, as we have already stated, there 
would be an endless litigation between 
the parties to the suit. Therefore, a 
perpetual injunction is the only adequate 
relief. 

As another branch of this argument 
Dr. Agarwala relied on the case of Sona 
Dei v. Fakir Chand (1). It was argued 
by the learned counsel that a perpetual 
injunction would really amount to an in¬ 
junction to the clientele of the parties t 

* • (l) [1913] 35 All. 412=19 I. G. 990=11 A. L. 

J. 563. 
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who are not parties to the suit. The 
argument was developed in this way. A 
jajman might think of making a special 
gift to one of the defendants and the result 
of granting an injunction would be to 
bind the client who wants to make a 
special gift from making one. In our 
opinion, the case of Sona Dei v. Fakir 
Chand (1) which is quoted has no bearing 
on the present litigation. The facts of 
that case were not similar to the facts of 
this case. The parties of the case of Sona 
Dei divided the birt jajmani by days. 
One of the parties to the agreement died 
and his share devolved, by right of in¬ 
heritance, on his widow Sona Dei. A 
jajman refused to make a gift to Sona 
Dei on the ground that she was a woman. 
Incidentally, we might mention that a 
gift to a Brahman must be made to a male 
Brahman and not to a female Brahman. 
A gift to the female Brahman has not the 
same merits, if it has any merits at all, 
as a gift to a male Brahman. The jajman, 
as we have said, refused to make a gift 
to Sona Dei, seeing that she was only a 
female. He, however, made a sort of conso¬ 
lation gift to Sona Dei and made another 
gift to the defendant, Fakir Chand. There¬ 
upon Sona Dei brought the suit, out of 
which the appeal arose, to recover the 
gift made to Fakir Chand. The question 
was whether Sona Dei could recover the 
amount of the gift. Two learned Judges, 
as against one, held that this was a 
special kind of gift and it was not covered 
by the agreement on which Sona Dei 
relied. The following occurs at p. 417 
in the judgment of Banerji, J., with whom 
another learned Judge agreed : 

“In the present case neither of the Courts 
below has found that the contract between 
the parties was of the wide nature just now 
mentioned, and as I have already said, it was 
not the plaintiff’s own case, as laid in the 
plaint.” 

In our opinion the facts of that case 
have nothing to do with the facts of the 
present case. The parties in this case 
have not pleaded that it was possible to 
make a special gift to anybody. The con¬ 
tract between the parties has not been 
considered by the Courts below in view of 
this new pleading. In the circumstances, 
we cannot allow what is virtually a new 
case to be set up—a case which must de* 
pend on allegations of fact and a consider 
ation of the agreement in view of those 
allegations. We have considered the 
pleadings in this case. The simple case 
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that arose between the parties was one of 
tact, namely, whether Diha Ram's share 
was or was not divided among the parties 
as alleged by the plaintiffs. 

In our opinion, an injunction is the 
proper remedy in a case like this. It 
does not involve any compulsion on the 
clients. The parties have agreed to share 
in a certain way the gifts made on parti¬ 
cular days. It will surely be the duty 
of the party who is not entitled to the 
jgift, not to make any attempt to accept 
those gifts. His duty would be to keep 
himself away. This duty can only be 
secured by a personal injunction and 
which must be of a permanent character. 
In the result, we dismiss the appeal with 
•costs. 

S.N./r.K. Appeal dismissed. 
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Ashworth and Sen, JJ. 

Shah AH Hammad —Appellant. 

v. 

Mohammad Nazir Ali and others — 
Respondents. 

Second Appeal No. 1954 of 1928, De¬ 
cided on 13th February 1929, against 
decree of Second Addl. Sub-Judge, Jaun- 
pur. 

(a) Mahomedan Law—Shia Law—Waqf— 
Facts insufficient to prove creation of 
waqf. 

A house with a couufc-yard was claimed to 
have boon waqf property. The court-yard 
was known as imambara, majlises were held 
on it at tho time of Moharrura and Chehlum, 
tazias used to be kept in it in front of the 
dalan and a number of graves were to be 
found in different portions of the property : 

Held : that a Court is not bound to hold 
from these facts that house was dedicated ac¬ 
cording to Shia law. [P 329 0 2] 

(b) Mahomedan Law—Shia Law—Waqf— 
Writing is not necessary—Dedication can be 
inferred from long user. 

In order to constitute waqf under the law, 
the existence of an instrument in writing is 
not necessary and dedication may be inferred 
from long user. * [p 329 C 2] 

Hyder Mehdi and Zafar Mehdi— for 
Appellant. 

Judgment. -This is a defendant’s ap¬ 
peal aiising out of a suit for possession 
of a house with a court-yard and a pucca 
well. Tho plaintiff came into Court on 
the allegation that he was the owner of 
this house by right of purchase. The 
defendants denied the plaintiff’s title and 
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insisted that the property was waqf pro¬ 
perty and that the defendants were in 
adverse proprietary possession for a 
period of more than 12 years before suit. 
The trial Court decreed the suit. It 
held that the plaintiff’s title to the pro¬ 
perty was established, that the defend¬ 
ants had failed to prove that the pro¬ 
perty was dedicated and that the defend¬ 
ants were not in adverse possession of 
this property for a period of more than 
12 years before tho institution of the 
suit. The lower appellate Court has 
affirmed the findings of the trial Court 
on all the aforesaid points and has dis¬ 
missed the appeal. 

It is contended that the lower appel¬ 
late Court lias misdirected itself in hold¬ 
ing that the property was not dedicated 
property because it ought to have found 
upon a certain number of facts which 
were either admitted ur proved that the 
property did, as a matter of fact, con¬ 
stitute waqf under the Shia law. It has 
been found by the lower appellate Court 
that the court-yard was known as im¬ 
ambara, that majlises were held in the 
court-yard at the time of Moharram and; 
Chehlum and that tazias used to be kept 
in the court-yard in front of the dalan’ 
and that a number of graves of the family 
of Shah Husain Bakhsh were to be found 
in different portions of the property. 
The learned counsel for the appellants 
contends that on these facts tho Court 
ought to have held that the property 
was dedicated according to Shia law. It 
may be conceded that in order to con-; 
stitute waqf under the law the existence 
of an instrument in writing is not neces¬ 
sary and that dedicatien may be inferred 
from long user. It cannot, however, be! 
urged that upon the facts found by the 1 
lower appellate Court it was bound to 
come to the conclusion that the property 
was waqf property. It is a matter of 
common knowledge that tazias are kept 
in the court-yards of the houses of Shia* 
Mussalmans and that majlises are held in 
their houses on the occasions of Mohar¬ 
ram and Chehlum. It is also a fact of 
common knowledge that graves some¬ 
times are to be found in the residential 
houses of Shia Mussalmans. The popular 
description of a place is of little or no 
evidential value to prove dedication. In 
these circumstances it could not be said 
that the learned Judge was bound to 
hold in this case that the property was 
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waqf property. We think that the ap- 
peal is concluded by the finding of fact 
arrived at by the lower appellate Court 
and there are no circumstances pointed 
out to us to shew that the said finding 
is vitiated either by misapplication of 
substantive law or an error of procedure. 
The appeal is dismissed under 0. 41. 

R. 11, Civil P. C. 

S.n./r.k. Appeal dismissed . 
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Boys, JV 

Ajodhya and others —Appellants. 

v. 

Indra and another —Respondents. 

Second Appeal No. 1426 of 1926. De¬ 
cided on 15th November 1928, against 
decree of Sub-Judge, Mirzapur, D/- 14th 
May 1926. 

(a) Transfer of Property Act, S. 63—Re¬ 
demption suit—Mortgagee claiming com¬ 
pensation for guava grove of 75 trees from 
7 to 11 years old—Lower Court finding it 
impracticable to remove trees with roots 
and allowing neither compensation nor re¬ 
moval of trees—Question being one of fact, 
High Court did not interfere—Civil P. C. 
S. 100. 

In a redemption suit mortgagee claimed 
compensation for a guava grove consisting of 
75 trees between 7 and 11 years old, but the 
lowor Court holding that it was impracticable 
to remove the trees with all their roots al¬ 
lowed neither compensation for the trees nor 
their removal. 


Held', that the question whether particular 
trees could or could not be romovod with their 
roots being one of fact, there was no reason to 
hold that lower Court’s decision was wrong: 
A. I. R. 1926 All. 67, Appl.; A. I. R. 1921 All. 
353 (F.B.), Cons. [P 331 C 1 ] 

(b) Transfer of Property Act, S. 63- 
Meaning of accession. 


It is doubted whether the planting of 
trees can come undor any circumstances with¬ 
in the phrase “any accession” in S. 63, except 
it may be in those cases in which the planting 
of trees is, as it sometimes is, a step taken to 
preserve the property, e. g., to prevent erosion 
by water. [P 33 ! C 

Haribans Sahai —for Appellants. 

S. N. Varma and Maliadeo Prasad — 
for Respondents, 


Judgment. Two points were taken 
before me. I was asked to hold that the 
lower appellate Court was wrong in not 
allowing the defendant to press the plea 
of adverse possession. I do not think it 
was wrong in view of the plea delibe¬ 
rately and definitely and, I have no doubt 
truly taken in the written statement. 


> me to add anything 
to what the lower appellate Court has 
said. The otherpoint is whether the de¬ 
fendants, representatives of the original 
mortgagee, and who for the present pur¬ 
pose may be treated as mortgagees, were 
entitled on the plaintiff mortgagor re¬ 
deeming a usufructuary mortgage to com¬ 
pensation for the trees of a guava grove, 
trees said to be 75 in number and to have 
been planted 10 or 11 years previously,, 
or whether they were entitled to remove 
the trees and to have time given them- 
for removing them. I have taken the 
description of the grove from the defen¬ 
dant’s written statement. The plaintiff 
in a misguided effort* to improve his own 
case apparently admitted that the trees 
had been planted only seven or eight 
years ago. Obviously the younger the 
trees the more easily they could be re¬ 
moved. The trial Court gave the defen¬ 
dant Rs. 450 as compensation. 

The lower appellate Court held that the 
defendants were.not entitled to any com¬ 
pensation and moreover were not entitled 
to remove the trees, relying on Nageshwar 
Rai v. Nand Lai (l), a decision of two- 
Judges of this Court. There the trees 
were slightly in excess of the number 
of trees in this case and were apparently 
large mangoes. It was held that it was 
“impracticable” to remove all the roots 
of the mangoes, and therefore the mort¬ 
gagee could not restore the land in the 
condition in which he received it if he 
was allowed to cut the trees. In the pre¬ 
sent case there were 75 trees ranging ap¬ 
parently somewhere between 7 and H 
years of age. I can see no justification for 
holding that the decision in Nageshwar 

Rai v. Nand Lai (l) was wrongly ap¬ 
plied. It may be, if this question is to 
be decided as one of fact in each case,, 
that another Judge would take a differ¬ 
ent view; and I am not wholly satisfied 
that in each particular case there could be 
satisfactory evidence as to whether it was 
possible or not possible to remove a num¬ 
ber of trees with all their roots. I, there¬ 
fore, can see no principle on which to 
determine whether in the particular case 
before me the decision to which I have 
referred should be applied, or the deci¬ 
sion of the Full Bench in Raghunandan 
Raj v. Raghunandan Pande (2). There 

(1) A. I. R. 1926 All. 67=48 All770. 

(2) A. I. R. 1921 All. 353=43 All. 638 (F.B.). 




Z ob aw ah Singh v. Dip Chand (Dalai, J.) Allahabad 331 


their Lordships without referring to any 
considerations of the number of the trees 
or the age of the trees broadly held that 
the mortgagee was not entitled to com¬ 
pensation but was entitled to remove the 
trees. They did not consider whether it 
was practicable to remove the roots of 
the trees, and in the later case where 
weight, was given to that consideration 
no reference was made to the Full Bench 
decision. I see no reason in this parti¬ 
cular case for holding that the lower ap¬ 
pellate Court was wrong in applying the 
decision in Nageshwar Rai v. Nandlal 
r U It had the decision before it, and it 
|i* i question of fact whether the particu¬ 
lar trees with their roots could or could 
not be removed. 

At the same time I feel that it is un¬ 
satisfactory to leave the determination of 
cases of this description to be guided by a 
consideration of whether there is one tree 
more or less in a particular case, whe- 
the trees are one year more or less old, 
jetc., and I would observe that it is at 
least doubtful whether the planting of 
trees can come under any circumstances 
within the phrase any accession’ in 
S. 63, T. P. Act, except it may in those 
cases in which the planting of trees is, 
as it sometimes is, a step to preserve the 
property, e. g., to prevent erosion by 
water. The appeal is dismissed with 
costs. 

S.N./r.K. Appeal dismissed. 


A. I. R 1929 Allahabad 331 

D A L A L, J . 

Zorawar Singh and another — Ap* 
pellants. 

v. 

Dip Chand and others —- Respondents. 

Second Appeal No. 940 of 1927, Deci¬ 
ded on 30th January 1929, against decree 
of Addl. Sub-Judge, Agra, D/- 4th Feb¬ 
ruary 1927. 

(a) Specific Relief Act, S. 42—Scope. 

For a suit for declaration there may be 
repeated causes of action and each now cause 
would give a fresh right to sue. [P 332 C 1] 

(b) Adverse possession—Male owner being 
away, woman’s name entered in village 
papers Woman does not hold adversely. 

In a case where a woman’s name is entered 
in village record, because the male owner is 
away, the woman would be considered to be 
in possession on behalf of the man and not 
adversely. fP 332 Cl 11 


(c) Specific Relief Act, S.' 42, Prov.—Two 
brothers mortgaging property—One brother 
dying and his widow selling half equity of 
redemption—Other brother suing for decla¬ 
ration that he was owner of whole equity of 
redemption by survivorship and that sale by 
widow was void—Suit for mere declaration 
without relief of redemption was not in¬ 
competent. 

Two brothers mortgaged certain property 
and after the death of one of them, his widow 
sold the equity of redemption with regard to 
half the property mortgaged. The other bro¬ 
ther sued for declaration that he became the 
owner of the entire equity of redemption by 
right of survivorship and that nothing passed 
to the vendees from the widow. 

Held : that as the declaration was confined 
to half the property and as he could not sue 
to redeem the whole property alone, the suit 
for mere declaration would not be barred by 
proviso to S. 42 : (1882) A.W.N. 73 ; and (1884) 
A. W. N. 78, Discussed. [P 332 C 21 

K. N. Laghate— for Appellants. 

N. P. Asthana —for Respondents. 

Judgment. —This is a second appeal 
by two defendants known as defendants 1 
and 2 in the original suit. Their father 
was mortgagee of a certain property by 
virtue of an old mortgage. The mort¬ 
gagors were Dip Chand, plaint ill and his 
brother, Chhidda, who died leaving a 
widow, Mt. Kokla. On 11th January 1919 
Mt. Kokla sold half the right of equity 
of redemption in the property to the 
defendant Gopi with a declaration that it 
belonged to her. Thereupon the father 
of defendants 1 and 2 pre-empted the pro¬ 
perty by a suit filed in 1920. The pre¬ 
sent suit was filed by Dip Chand on 10th 
August 1925 for a declaration that Dip 
Chand and Chhidda were members of a 
joint Hindu family, that Mt. Kokla . had 
no rights in the property, Dip Chand 
having become owner of the entire equity 
of redemption by right of survivorship on 
the death of Chhidda, that no rights- 
passed to Gopi by the sale, that no rights 
passed to the father of defendants 1 and 2 
under the decree for pre-emption and that 
the relation of mortgagor aud mortgagee 
with respect to half the property in suit 
continued between the plaintiff Dip- 
Chand and defendants l and 2. Such 
declaration was granted by the lower ap¬ 
pellate Court. In this Court, the argu¬ 
ments are well summarized in the first 
three grounds of appeal. 

1. That a suit for declaration with res¬ 
pect to a sale effected more than .six years 
prior to the institution of the suit was 
barred by time under Art. 120, Lim. Act. 



332 Allahabad Gayadin v. Kalka Singh 


1929 


2. That when Chhidda and his brother 
were joint, the possession of Mt. Kokla 
was adverse and ripened into that, of a 
proprietor after 14 years when she sold 
the equity of redemption. 

3. That the suit was barred by the pro¬ 
visions of S. 42, Specific Belief Act. 

The sale did take place in 1919 but the 
plaintiff obtained a fresh cause of action 
by the proceedings in 1920 when the 
father of defendants 1 and 2 sued for pre¬ 
emption and in defence, Hie sale, which 
is attacked, is put forward by Gopi. For 
a suit for declaration there may be re¬ 
peated causes of action and each new 
'cause would give a fresh right to sue. 
Within six years Gopi had put forward 
his claim under the sale and, therefore, 
the suit for declaration regarding the 
effective character of the sale was within 
time. The decree for redemption was 
passed within six years of the institution 
of this suit and a declaratory relief with 
regard thereto must be considered to be 
within time. 

The lower appellate Court has held 
that Mt. Kokla was not in possession in 
her own right. The mere entry of her 
name in the village record cannot start 
adverse possession. There is no evidence 
that she held the property to the know¬ 
ledge of Dip Singh as owner of the equity 
,of redemption. It often happens that a 
woman’s name is entered when she is in 
the village and the male owner is away. 
In such a case the woman would be con¬ 
sidered to be in possession on behalf of 
the man and not adversely. I hold that 
Mt. Kokla did not acquire any proprie¬ 
tary title by adverse possession. 

In the provisions of S. 42, Specific 
Belief Act, is the proviso that no Court 
can make any declaration where the plain¬ 
tiff being able to seek further relief than 
a mere declaration of title omits to do so. 
In the present case, the deduction of the 
learned counsel for the appellant was that 
the plaintiff could seek the further re¬ 
lief of redemption and, therefore, he was 
not entitled to obtain a declaration from 
a civil Court. On behalf of the respon¬ 
dents, two rulings of this Court were re¬ 
ferred to : viz., Bhujhawan v. Nanha (1) 
.and Ram Char an v. Durga Prasad (2). 
No reasons are given in those judgments^ 
It was there held that a mortgagor may 
•seek for a declaration that he was a mort- 

(1) [1882] A. W. N. 73. 

(2) [1884] A. W. N. 78. 


gagor without seeking the relief of re¬ 
demption of mortgage. The decisions are 
by a Bench of two Judges, so I shall not 
comment thereon. The argument that 
"further relief” meant relief of the same 
nature does not appeal to me. In the 
nature of things, such further relief 
would be of a different character, just as 
a relief for declaration is different from 
a relief for possession. In the present 
case, however, I am of opinion that the 
plaintiff was not in a position to seek the 
relief of redemption. His declaration was 
confined to half the .property and with¬ 
out the consent of the defendant, he could 
not redeem the property piecemeal. It 
was pointed out by Mr. Laghate that the 
plaintiff himself was the mortgagor of 
the other half. That is true, but he is 
not bound to join up another property 
when he seeks relief with respect to a 
particular property. He desires relief 
with respect to half the property only. 
Bedemption thereof would not be pos¬ 
sible in this suit. For this reason I hold 
that the provisions of S. 42, Specific Be¬ 
lief Act do not apply. I dismiss this ap¬ 
peal with costs. 

s.n./r.k. Appeal dismissed. 
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Dalal, J. 


Gayadin Singh and 
ants—Appellants. 


others —Defen- 


v. 


Kalka Singh and others— Plaintiffs- 
Respondents. 

Second Appeal No. 305 of 1927, Deci- 
ed on 5th February 1929, against Decree 
f Dist. Judge, Benares, Dl- 15th July 

926. 

Limitation Act, S. 19-Person in one case 

* settlement Court maintaining all along 

hat he was full tenant and denying! 
ody’s right to redeem him—But ju g 
fating that he admitted that he di 

lutation of names effected because he hel^ 

lossession as mortgagee amount 

lot before Court-Statement did not amoun 

o acknowledgment. 

A person, against; whom an acknowledgment 
hat he was mortgagee of a holding f 0 t 

o be proved by reference to a .^ d f™ e fc n ca30 
ettlement Court, had in fact 1 of tbe 
naintained that he was a fu u n ;i v had the 

lolding and had denied that anyb^ 

ight to redeem him. But in t J , 8 i«y his 
;he settlement Court it was stated In bis 

examination he admitted fc £ afc because he 
;he mutation of names effected because 
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held possession as mortgagee”. The exaot 
statement of the person in that case, however, 
was not before the Court. 

Held: that the statement did not amount 
to acknowledgment of liability as mortgagee 
so as to give fresh start of limitation under 
S. 19: 12 A. L. J. 374; 1 All. 117 (F.B.); 17 
A. L. J. 330; A. I. R. 1925 All. 174; Dist.l 3S 
All. 540; 8 Bom. 99 and A. I. R. 1925 All. 
353, Rel . on. [P 333 C 2, P 334 C 2] 

Iqbal Ahmad , Badari Narain and 
Gadadhar Prasad —for Appellants. 

K. N. Katju —for Respondents. 

Judgment. —This matter in dispute 
here is whether a certain alleged state¬ 
ment in Court, which statement has been 
weeded out, may be taken as an acknow¬ 
ledgment of liability as mortgagee by 
the person who made the statement. 
The acknowledgment is sought to be 
proved under S. 19, Lim. Act, in order to 
extend the period of limitation which 
had expired at the date of the institution 
of the suit for redemption from the date 
of the mortgage, 13th June 1856. Both 
the subordinate Courts have held that 
that statement was in writing and signed 
by Sheo Nandan Singh. Those findings 
are binding here. Both the subordinate 
Courts have held the statement to be a 
sufficient acknowledgment of Sheo Nan- 
dan’s liability to be redeemed at the 
time in 1884. 

The question is of considerable difficulty 
because the statement is not before the 
Court, and the circumstances under which 
the statement was made and the exact 
words cannot be gathered from the oral 
testimony and from the judgment of the 
settlement Court which is still in exis¬ 
tence. It appears, however, that Sheo 
Nandan Singh’s contention at the time 
was that he was a tenant of the fixed- 
rate holding, and that the applicant (one 
Jaglal) had no right to be recorded as a 
mortgagor. In the result the applicant 
Jaglal was not recorded as a mortgagor. 
Reference should be made to the pedigree 
given at the commencement of the judg¬ 
ment of the lower appellate Court. Ram 
Sahai was the mortgagor, and he had 
mortgaged the holding usufructuarily to 
certain money-lenders whose names it is 
not necessary to record. After the death 
of Ram Sahai his cousin, Durga redeemed 
the mortgage in the lifetime of Ram 
Sahai s widow, Mt. Lachminia and took 
possession. Durga appears to have-acted 
on behalf of himself and his brother. 
Sheo Nandan was the brother’s son .of 


Durga. In 1884 Jaglal, who was in the 
same degree of relationship through males 
with Ram Sahai as Durga was, applied to 
the settlement Court to be recorded as a 
mortgagor and Sheo Nandan, and Lachh- 
man, the son of Durga, to be recorded as 
mortgagees. Sheo Nandan put in an 
appearance and contested that he was the 
principal tenant and that the applicant 
had no right. This defence of Sheo 
Nandan is recorded in the judgment in 
the following words; 

“Ram Sahai Singh, the original tenant, was 
related to me as uncle. He twice mortgaged 
the cultivated holdings to Balak Sahai and 
Sheo Ratan Sahai. But after his death my 
uncle Durga Singh paid the mortgage money 
to the mahajans and entered in possession 
thereof. All the cultivated holdings in dis¬ 
pute have ever since been in our possession. 
They may bo recorded as holdings in our 
cultivation” (Hamari kashtkari likhi jaiue). 

The question in issue was what record 
was to be made in the papers at the time 
of settlement as regards this fixed-rate- 
tenancy holding and the defence of Sheo 
Nandan was an assertion of full tenancy 
rights in denial of the mortgage alleged 
by the applicant Jaglal. So far there 
was no admission of liability of any 
mortgage but rather a dertial thereof on 
the part of Sheo Nandan. Then follow 
these words in the judgment: 

“In his examination hi admitted that ho 
did not get tho mutation of names offectod 
bscause ho held possession as mortgagee”. 

This sentence is relied upon as giving 
in effect the subsistance of the acknow¬ 
ledgment of liability made by Sheo Nan¬ 
dan. The word ‘ admitted” indicates 
that this was something which was 
forced out of the mouth of Sheo Nandan 
in cross-examination, and the mortgage 
was mentioned only as a reason for 
certain action not taken by Sheo Nandan 
When all along there was a denial of any 
right of redemption on the part of Ram 
Lagan, I am not prepared to hold that 
this statement amounted to an acknow- 
ledgment of liability as mortgagee and of 
Ram Lagan’s right to redeem, when the! 
extact statement is not before the Court 
nor is it clear whether the settlement 
officer correctly interpreted what Sheo 
Nandan said in that connexion. It is 
significant that the settlement officer 
finally continue 1 tho entry of mortgagor 
in the name cf a deceased person and did 
not substitute tho name of Jaglal appli¬ 
cant who desired such substitution. 
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Dr. Katju on behalf of the respondents 
quoted various rulings, but in all those 
cases the actual acknowledgment was 
before the Court, and the question was 
really of the interpretation of a matter 
which was certain. There may be an 
admission of mortgage in a written state¬ 
ment filed by the mortgagee as in Indra • 
pal Singh v. Meioa Lal (l), or one in a 
Record-of-Rights prepared at the time of 
settlement which was signed by the 
mortgagee and contained a description of 
the mortgagee as a mortgagee as in Daia 
Gliand v. Sarfaraz (2), or a description 
of themselves as mortgagees in a plaint 
in a suit for arrears of rent as in Kamla 
Devi v. Gur Dayal (3), or an admission 
in a signed list of property describing the 
property as subject to a mortgage as in 
Sanwal Das v. Say id Ali Mahdi (4). 
I have not been referred to any case 
where doubt may exist as to what the 
person in possession stated and under 
what circumstances and with what inten¬ 
tion. In this case there is entire con- 
diet between the alleged acknowledgment 
of liability and the whole case of Sheo 
Nandan in denial of any existing right of 
any mortgagor to redeem him. It was 
held in Khiali> Barn v. Taik Bam (5), 

that the acknowledgment of liability 
must be in unequivocal terms. Their 
Lordships quoted from the case of Dharma 
Vital v. Govind Sadvalkar (6) at p. 102. 

“Tho intention of the liability is manifestly 
to make an admission in writing of an existing 
jural relation of the kind specified equivalent 
for the purposes of limitation to a new con¬ 
tract; but for this purpose the consciousness 
and intention must be as dear as they would 
be in a contract itself, and no one could pre¬ 
tend that a contract to buy land awarded by a 
particular decree was an admission of tho 
particulars of the judgment. The reference 
would be merely a means of defining the 
things bargained for, and here the reference 
was merely a means of defining the thing 
delivered.” 

Applying this principle their Lord- 
ghips refused to consider as an acknow¬ 
ledgment of liability a description of the 
property in a dakhalnamah as a mort¬ 
gage. In Sham Devi v. Bhagwat Dayal 
(7), a learned Judge of this Court insisted 

(1) [1914] 36 All. 264=23 I.C. 429=12 A.L.J. 

374. 

(2) [1875] 1 AH. 117 (F.B.). 

(3) [1919] 17 A.L.J. 330=51 I. C. 283. 

(4) A. I. R. 1925 All. 174. 

(5) [1916] 38 All. 540=36 I.C. 452=14 A.L.J. 

834. 

(6) [1884] 8 Bom. 99. 

{7) A. I. R. 1925 All. 353. 


that an acknowledgment of liability 
should be a conscious acknowledgment. 
According to the learned Judge there 
should be evidence that the maker 
of the statement thought and believed 
that he was liable to be redeemed on the 
way of making the statement. In this 
particular case the belief of Sheo Nandan 
was the other way about that he was not 
liable to be redeemed by Jaglal at the 
time his statement was recorded in the 
settlement Court. 

I hold that the statement did not start 
a fresh period of limitation under the 
provisions of S. 19, Lim. Act. I set 
aside the decrees of both the subordinate 
Courts and dismiss the plaintiffs’ suit 
with costs of all the Courts. 

S.N./R.K. Decree set aside. 
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Dalal, J. 

Tamizan —Plaintiff—Appellant. 

v. 

Na?ihey Lal and others —Defendants— 
Respondents. 

Second Appeal No. 818 of 1927, De¬ 
cided on 23rd January 1929, against de¬ 
cree of Dist. Judge, Budaun, D/- 29th 
January 1927. 

Civil P. C., G. 41, R. 33—Appellate Court 
can grant relief to defendant who could 
have but has not appealed. 

The appellate Court is entitled to grant re¬ 
lief to a defendant who oould have appealed 
but has not appealed : A. I. R. 1927 All. 37, 
Foil. ; 34 All. 32, Dlst. [P 335 0 2] 

Baleshwari Prasad —for Appellant. 

K . N. Laghatc —for Respondents. 

Judgment. —The name of respondent 
9 shall be removed from the record. Re¬ 
ference should be made to the order passed 
by another learned .Judge on 27th June- 
1927 when admitting the appeal. The 
plaintiff who was the heir of one Channu 
Khan was entitled to seven siham pro¬ 
perty on his death and her brother Farid 
Khan only to fourteen. Mutation was 
made accordingly on the death of Channu 
Khan, but in 1319 Fasli, that is, in 1912, 
an alteration was specifically made in the 
khewat and the name of Mt. Tamizan 
was recorded against one siham and o 
Farid Khan against 20. When . Farid 
Khan died the distribution of his pro¬ 
perty was made on the basis of his own- 
ing 20 sihams plus two .sihams inherited 
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•from his mother. His daughter inherited Court was entitled to grant relief to a de- 


a correspondingly large share, and Munnu 
Lai, defendant is purchaser of the share 
of the daughter. There has also been an 
auction sale of the assets of Farid Khan 
in the hands of his two sisters. That 
•sale also took place on the basis of Farid 
Khan owning 22 siham .property. After 
all these transfers Mt. Tamizan came to 
Court to obtain possession of her proper 
share of the property, eight siham3, from 
the purchaser of Mt. Taufiqan and from 
the successor-in-interest of her sister Mt. 
Rahiman Bibi. She has sought no relief 
against the decree-holder, Munnu Lai. 
The lower appellate Court held that the 
entry in 1319 Fasli was not wrong, that 
it was correct, and that it was made ac¬ 
cording to an understanding between bro¬ 
ther and sister. The learned Judge of 
the lower appellate Court has pointed 
out that Mt. Tamizan paid revenue ac¬ 
cording to her share as recorded in the 
khewat and not in excess, that there were 
# several mutations when she did not ob¬ 
ject. He also pointed out that Mt. Tami¬ 
zan received no profits and, that her ex¬ 
planation that she held sir land was not 
true. There is thus a definite finding of 
fact that in 1912 the record was correctly 
prepared and by some arrangement by 
which Mt. Tamizan was bound she was 
recorded as cosharer of one siham only. 
The learned Judge of this Court has added 
another reason that if Farid Khan was 
cheating his sister Tamizan out of seven 
sihams of her eight sihams, there is no 
explanation why he should have been 
cheating her when he did not cheat her 
sister, Rahiman Bibi who was recorded 
for her full eight sihams. It is obvious 
to me that Mt. Tamizan has taken steps 
against strangers when the property 
passed out of the family. A portion of 
» the share in possession of the famiiy had 
also to be included in the suit not to ex¬ 
pose her real desire of depriving strangers 
of family property which they had right¬ 
ly acquired. I hold that since 1319 Fasli, 
that is, 1912, Mt. Tamizan has been enti¬ 
tled to only ,one siham property of her 
father, and not seven sihams. On this 

finding her entire suit was to be dis¬ 
missed. 

It was argued that the lower appellate 
Oourt was not entitled to give relief to 
the defendant who had not appealed. I 
am of opinion that the provisions of 0. 
41, R. 33, Civil P, C., will apply, and the 


fendant who had not appealed. The case' 
of Mohsham Ali Khan v. Mulu (1) may 
be quoted in support. On behalf of the 
appellant reference was made to the Full 
Bench ruling in the case of Rangam Lai 
v. Jhandu (2). The facts of that case 
were not analogous to the facts of the 
present case. There as between the ap¬ 
pellant and the respondent the respon¬ 
dent had submitted to a certain decree 
passed in favour of the appellant. In the 
present case there was no submission by 
any respondent to a decree passed in 
favour of the appellant in the lower ap¬ 
pellate Court. The case was of a respon¬ 
dent who could have appealed but has 
not appealed, and in such a case the lower 
appellate Court was entitled to exercise 
in favour of any of the respondents the 
power granted to him although such res¬ 
pondents had not filed an appeal. I dis¬ 
miss the appeal with costs. 

S.N./b.K. _ Appeal dismissed. __ 

(1) A.I.R. 1927 All. 37=48 All. 551. 

(2) [19121 34 All. 32=11 I.C. G40=8 A.L.J. 
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Dalal, J. 

Ear Saran Das —Plaintiff—Appellant. 

v. 

Harbans Singh and others —Defendants 
—Respondents. 

Second Appeal No. 838 of 1927, Deci¬ 
ded on 24th January 1929, against decree 
of Addl. Sub-Judge, Bulandshahr, D/- 
26th March 1927. 

(a) U. P. Land Revenue Act (1901), S. 
2 (12)—Grove recorded in Record-of-Rights 
of 1901 as ‘sir’ and continued to be so recor¬ 
ded since, is ‘sir’. 

Where a grove as sntered is-“sir” in the Re- 
cord-of-Rights of 1901 and the entry is continu¬ 
ously repeated since, the grove must be recog¬ 
nized as “sir” and Court cannot go behind 
such entry: A. I. R. 1924 P. C. 247, Ref. - 

[P 33G C l] 

(b) Landlord and Tenant—In U. P. zamin- 
dar is owner of trees in tenant's land but 
subject to contrary custom. 

A zamindar in U. P. is owner of the trees 
standing on tenant’s land as a general rule ; 
but this rule is subject to a custom to the con¬ 
trary : 5 All. 61^6 ; 9 A. L. J. 672 and A. I. R. 
1923 All. 406, Rel. on. [p 336 C 2] 

M. L. Agarwala —for Appellant. 

Haribans Sakai —for Respondents. 

Judgment. — The plaintiff zemin¬ 
dar sued for the price of certain trees 
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sold by the defendants. These trees 
were situated on plot 249. There was 
also a prayer for an injunction that the 
defendants may be prevented from cutting 
down more trees. 

In para. 1 of the plaint the plaintiff 
described himself as the owner and 
possessor of the 'plot while he described 
defendant 1 at first as an exproprietary 
tenant of the same plot on behalf of the 


would be recognized as sir land. A Privy 
Council ruling in the case of Kesho Prasad 
Singh v. Sheo Pargash Ojlia (2) was also- 
quoted in support of the contention that 
a grove was not land held for agricultural 
purposes within the meaning of the- 
Tenancy Act of 1901. As pointed out by 
me, this question will not arise where- 
there is an entry in the Record-of-Rights- 
and a continuation of that entry. It 


plaintiff. Subsequently his pleader appears 
to have seen wisdom, and an amendment 
was made that defendant 1 was an expro¬ 
prietary tenant of other plots. 

The lower appellate Court held that the 
defendant was a tenant of the plaintiff of 
the plot in suit, and that under a custom 
recorded in the wajib-ul-arz a tenant , 
was entitled to cut the tress standing on 


would, therefore, have been necessary to 
inquire by remitting an issue to the lower 
appellate Court whether plot 249 was re¬ 
corded as sir in.a'Record-of-Rights framed 
before 1901 and continuously so recorded 
since. In the present case, however, the- 
plaintiff has admitted the defendant to be 
a tenant of the land in suit. No copy of 
the proceedings by which rent of expro- 


the land within his cultivating occupa¬ 
tion. For these reasons the plaintiff’s 
suit was dismissed,'and he has come here 
in second appeal. 

The argument hero was that no ex¬ 
proprietary rights can accrue in grove 
land, which cannot be sir land. The 
plaintiff is purchaser of the zamindari 
property of the defendant, and a grove 
stood in this portion of plot 249. It was 
argued that as the plot was grove no sir 
rights could accrue therein. Reference 
was made to a Bench 'ruling of this Court 
in Bhagwan Din v. Peare Lai (1). I am 
in agreement with that ruling so far that 
sir rights cannot accrue by cultivation in 
a grove because grove land cannot be cul¬ 
tivated. The learned Judges have, how- 
ever, gone further and held that this 
Court has jurisdiction to examine the 
icorrectness of a settlement entry also, and 
'even though an entry of .sir may have 
been made in the Record-of-Rights framed 
prior to 1901 no sir rights .could accrue 
in a grove. With all respect I am unable 
to agree with this proposition. The 
question of cultivation arises only with 
respect to (b) of the definition of sir 
given in S. 2 (12), Land Revenue Act of 
1901. There is, however, Cl. (a) in which 
it is stated that sir means land recorded 
as sir in the last Record-of-Rights framed 
before the commencement of the Act of 
1901 and continuously so recorded since 
or which but for error or omission would 
have been so continuously recorded. My 
opinion is that where there is an entry 
even with respect to a grove the grove 

~(1)"UT20T 42 All. 483=58 I. C. 620=18 A.L.-J. 

510. • - ■ 


prietary tenancy was fixed is on the re¬ 
cord. There is, however, a copy of a 
plaint filed by the plaintiff .in a suit for 
the recovery of arrears of rent in which-, 
he declared Bahadur Singh, defendant. to- 
be a tenant of this very plot along with 
other plots and claimed rent as such in* 
respect of this plot as well as in respect 
of other plots. There cannot be the- 
slightest doubt, therefore, that the defen¬ 
dant is a tenant of the plaintiff. Such 
being the case, he is entitled according to 
the custom recorded in the wajib-ul-arz 
prepared at the time of Mr. Stoker s 
settlement, to cut the trees standing on 
plot 249. It is true that as a general 
rule in these provinces the zamindar is 
owner of trees standing on tenant 9 land. 
Such rule has been followed by this Court 
ever since 1883, the time of the ruling of 
Kasim Mian v. Balide Ilusain (3). In 
1912 there was the case of Laohman Das 
v. Mohan Singh (4) and a more recent 
case in 1923 of Kamta Prasad v. Sheo 
Prasad (5). In all these cases, however, 
there was a provision that such rule, 
would be enforced in the absence of cus-, 
tom or contract to the contrary. Tyrre 
J., in delivering judgment in the case re¬ 
ported in 5 Allahabad observed: 

“And it may be that thero are (listr ‘ c J*.‘ 
where the tenant has an exclusive and a so 
lute property in the trees he has grown or 
heritedon his lands. But apart. from such 
local and particular conditions, which wouiu, 
of course, be made questions in issue 1 


A. I. R. 1921 P. 0. 217=46 All. 831-31 1 
A. 381 (P.C.). 

[1883] 5 All. 616—(1883) A. W. N. 163. 

[1912] 9 A. L. J. 672. 

A. I. R. 1923 All. 406=15 All. 361. 
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case in which they might be alleged, the pre¬ 
sumption of law and the general rule would be 
that the property in timber on a tenant’s hold¬ 
ing rests in the landlord in the same way as, 
and to no less an extent than, the property in 
the soil itself.” 

In the present case there is a custom 
to the contrary. I dismiss the appeal 
with costs. 

S.N./r.k. Appeal dismissed. 
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. Dalal, J. 

(Bohra) Hulcum Singh —Applicant. 

v. 

Sura]pal Singh and another— Defen¬ 
dants Opposite Parties. 

Civil Revn. No. 10 of 1928, Decided 
on 31st January 1929. 

Civil P. C., S. 152—Clerical mistakes. 

The provisions of S. 152 give power to the 
Court not only to correct clerical or arithme- 
tical mistakos in judgments, decrees or orders, 
but also errors arising therein from anv ac¬ 
cidental slip or omission and such correction 
may be done at any time by the Court, even 
without any application by any of the parties: 

r. 4 . 7 1013 and A. I. R. 1924 

Mad. 225, Dist . [p 337 q 2 ] 

Benod Behari Lai for Applicant. 

N. P. Asthana for Opposite Parties 
Judgment— The learned Judge of 
Agra, Mr. Bennet, amended a judgment 

and decree of his predecessor-in office 

Mr. Horchenrodor on the ground of an 
accidental slip. A decree-holder failed 
in the execution Court to obtain sale of 

certain trees and materials of a house of 
a judgment-debtor in the execution Court. 
The judgment-debtor was a tenant and 
the trees grew on his holding and he was 
a licensee of the house. The decree- 
holder thereupon brought a declaratory 
suit that the trees and the materials of 
the house were saleable in execution of 
his decree. The suit was decreed with 
respect to both the trees and the mate¬ 
rials by the trial Court of the Munsif of 
Agra An appeal was taken to the Court 
of the District Judge and Mr Her- 
ch^cr Additional District Judge, de¬ 
cided it. In the operative part of the 
order lie appears to have made the mis- 
take of transposing the words “mate- 
rials of the house' and “trees.” His 

iinl g o m f n fl 8 ^° W8 ^ he held the Ge¬ 
rais of the house liable to sale but not 

the trees and so his intention was to 

decree the suit as to materials and dis¬ 
miss as to trees. By some slip the words 

were transposed. Mr. Herchenroder left 
the district and there was no successor 

1929 A/43 & 44 
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to him as Additional District Judge. 
The successor to the office was Mr. Ben- 
net, the District Judge. A petition 
was presented to Mr. Bennet by the 
defendants zamindars under S. 152, 
Civil P. C., desiring both the judg¬ 
ment and the decree to be amended 
for reasons already stated by me. A 
notice was issued to the plaintiff-decree- 
holder, Hukum Singh. He made no ap¬ 
pearance and the judgment and the decree 
were corrected as desired by the defen¬ 
dant zamindars. 

It is argued here that Mr. Bennet had 
no jurisdiction to make the correction. 
In my opinion he had. I remember a 
second appeal in Oudh where under similar 
circumstances I corrected both the judg¬ 
ment and the decree of a learned brother 
of mine, who had by a slip written the 
word decreed in place of dismissed. My 
learned brother had then left the Court 
of the Judicial Commissioner and was in 
England as was the case here. The pro¬ 
visions of S. 152 are wider than the pro¬ 
visions of S. 206 of the Code of 1882. 
The provisions of S. 206 gave the Court 
power only to amen! the decree if it 
was found to be at variance with the 
judgment. Under the provisions of that 
section, no power was given to the Court 
to correct any accidental slip in the 
judgment. The provisions of S. 152 are 
very wide and give power to the Court! 
not only to correct clerical or arithme-l 
tical mistakes in judgments, decrees or 
orders, but also errors arising therein 
from any accidental slip or omission. 
This may be done at any time by the 
Court, even without any application by 
any of the parties. The aim of the pre¬ 
sent Code of Civil Procedure is to give 
a Court the widest powers possible to 
pass orders for the ends of justice at any 
time a,nd in any situation. Reference as 
to rulings passed prior to 1908 can there 
fore be of no help. The rulings quoted 
by learned counsel for the applicant werei 
Surta v. Ganga (1) with the Full Bench 
judgment in Surta v. Ganga (2) and 
Sahah Din v. Siraj-ud-din ( 3). These 
rulings are no longer applicable. A 
ruling of the Madras High Court in 
the case of Lahshman Iyengar v. Nara- 
yana Iyengar ( A . I. R . 1924 Mad. 
^25; _was_q uoted. The matter was de- 

(1) WaJS J A - W - »«• 


2) [1885' 

13) 


rioi<n 7 .£ 11 ' 875 ~( 1885 ) a - w - N25 6(F.B.). 
P W. R. 7 !^ R ‘ 1913317 L 418=25 ' 
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cided there on a very technical ground 
that the application wae only for the 
amendment of the decree and not for 
the amendment of the judgment, and the 
decree, when it agreed with the judgment, 
could not be corrected under S. 152. The 
Court, however, gave the indulgence of 
having the same application treated as 
an application for review. Obviously 
the Court’s attention was not drawn to 
a simpler method of treating the appli¬ 
cation as an application for the correc¬ 
tion of the judgment as well as for the 
correction of the decree. I have read 
the judgment of Mr. Herchenroder and 
agree with INIr. Bennet that Mr Herchen¬ 
roder has made a slip and the correction 
was necessary for the ends of justice. 
This application is dismissed with costs. 

S.N./R.K. Revision dismissed. 
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Banerji and Sen, JJ. 

Emperor 

v. 

Jukhan —Opposite Party. 

Criminal Ref. No. 891 of 1928, Decided 
on 8th February 1929, made by Sess. 
Judge, Bareilly, D/- 22nd November 1928. 

Criminal P. C., S. 307—High Court can 
interfere with jury’s verdict if it is perverse 
or patently erroneous — Accused charged 
under Penal Code S. 394—Guilt established 
by prosecution evidence—No evidence led 
to prove his innocence—Jury giving verdict 
of not guilty because injury caused was 
trivial and stolen goods were not found in 
accused’s house — Verdict held to be per¬ 
verse. 

Where the verdict of the Jury is perverse 
and patently erroneous and it is established 
that the verdict amounts to a gross mis¬ 
carriage of justice, the High Court is entitled 
to draw its conclusions from the evidence as 
to the guilt of the accused. The accused was 
charged under Penal Code, S. 394, was caught 
at the spot with a lathi. The prosecution 
evidence fully established the accused’s guilt 
and the accused led no evidence to establish 
his innocence. The majority of the jury, how¬ 
ever, gave a verdict of not guilty on the 
ground that the injuries caused to the com¬ 
plainant were trivial and that the stolen 
goods were not discovered in the accused’s 

house. 

£ Held : that the verdict of the jury was 

perverse : 2 A. L, J. 475, Ref. 

[P 338 C 2 ; P 339 C 1] 

M. Waliullah —for the Crown. 

~~ Judgment. —This is a reference made 
by the learned Sessions Judge of Bareilly 
under S. 307, Criminal P. C. 


Jukhan was committed to sessions on 
a charge under S. 394-75, I. P. C. The 
trial proceeded with the aid of five jurors. 

A verdict of “not guilty” was returned by 
a majority of 3 to 2. The learned Sessions 
Judge disagrees with the verdict of the 
majority and is clearly of opinion that it 
is necessary for the ends of justice to 
submit the case for the consideration of 
this Court. The Judge has stated his 
opinion on the evidence and given his • 
reasons for differing from the majority of 
the jury. The reference to this Court 
fulfils the requirement of S. 307, Criminal 
P. C. 

Ordinarily the verdict of the jury to 
whom the decision of the case was pri¬ 
marily entrusted by law is entitled to 
very great weight and their verdict is 
not liable to displacement upon the mere 
ground that upon a consideration of all 
the evidence, a Judge would have arrived 
at a conclusion different from that arrived 
at by the jury: Emperor v. Chirkua (l). 
But where the verdict of the jury is per¬ 
verse and patently erroneous and it is 
established that the verdict amounts tc 
a gross miscarriage of justice, this Court 
is entitled to draw its conclusions froir 
the evidence as to the guilt of the ac¬ 
cused. 

Maya Ram complainant was proceeding 
from his native village Khera to a 
neighbouring village Kerka on 2nd August 
1928. It was a lonely road. The time 
was about nightfall. He was carrying on 
a stick a bundle containing clothes for 
his son. When he reached a bridge neai 
Kurtara, he was suddenly attacked b> 
three persons, who were armed wiuk 
lathis. Upon his shouting for help two 
of his assailants ran off to a maize field 
with his bundle. He caught the third 
assailant but the latter managed to escape 
into a rice field. Maya Ram s cries foi 
help attracted two chamars who were 
returning from their singara cultivation 
and also a third man, kurmi by caste, who 
was on his way to his field. They ran to 
help Maya Ram and caught Jukhan in a 
rice field. A report was lodged at the 
police station without any delay an 
Jukhan was placed into the custody o 
the police. Two days later, the complain¬ 
ant was medically examined His injuiies 

were slight. 

The case of the prosecution rests upon 
the statement of Maya Ram , the 

(1) [1905] 2 A. L. J. 475. 
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plainant, who is corroborated in essen¬ 
tials by the three persons who came to 
his rescue, viz., Dulloo, .Sadho and Jai 
Sukh. The statements of these witnesses 
appear to be perfectly natural and 
•straightforward and no facts have been 
elicited to their discredit. 

The three witnesses saw the assault 
from a distance. They saw two of the as¬ 
sailants running away with a bundle of 
clothes. The accused was caught at the 
spot with a lathi. The prosecution 
witnesses state that they never knew 
Jukhan before. 

Jukhan pleaded not guilty. He was 
produced before a Magistrate on 8th 
August 1928 but he refused to make 
any statement. On 12th September 1928 
he made the following statement before 
the Committing Magistrate : 

“I was returning from Fatehganj Bazar, I 
had a bundle of thread. Maya Ram and Sadho 
ware quarrelling. Many othirs ware present. 
This was at culvert, near Kurtara. Maya 
Rim and Sadho said “catch him.” I was 
caught and my bundle was taken. All ac¬ 
cused know ma before.” 

It is difficult to conceive a story more 
absurd and unconvincing than this. In 
the Court of Session he improved upon 
this story with thU addition that he had 
seen Maya Ram and had quarrelled with 
him and other witnesses and that he had 
bought the thread from a bania of Fateh- 
ganj bazar whose name he did not know. 
Jukhan produced no evidence in support 
of his story. His presence near Kurtara 
about nightfall is not accounted for. The 
police have searched the house of the ac¬ 
cused but no stolen property was found. 
The majority of the jurors were in¬ 
fluenced by the fact that Maya Ram’s in¬ 
jury was of a trivial character and that 

jAo property was recovered from the house 
jof the accused. 

I ^be verdict of the majority did not 
.proceed upon a consideration of the 
evidence for the prosecution which was 
. all one way and absolutely free from any 
j taint. The verdict was clearly perverse 
and the learned Sessions Judge was justi¬ 
fied in reporting this case to this Court 
under S. 307, Criminal P. C 

We hold on the evidence that Jukhan 
committed robbery of a bundle belonging 
to Maya Ram and voluntarily caused 
huit in committing the said robbery and 
that therefore he is guilty of an offence 
under S. 391, I. P C. 

Jukhan is about 60 years old. The 


learned Sessions Judge has noted against 
him a long record of previous convictions, 
out of which, those under S 193, I. P. C. 
or under S. 110, Criminal P. C., cannot 
be taken into account. He admits the 
following convictions : 

(1) 17-1-1903 Ss. 457/75 4 years’ R. I. 

(Jukhan says he got 3 years under this). 

(2) 13-2-1920 Ss. 457/75 2 years’ R. I. 

(3) 28-7-1925 Ss. 457/75 3 years’ R. I. 

I convict Jukhan under Ss. 394/75, I P 

C., and sentence him to 4 years rigorous 
imprisonment, and it is to count from 
22nd November 1928. 

S.N./lt.K. Accused convicted. 
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Mears C. J., and Mukerji, J. 

Ram Kumar Singh and others —De¬ 
fendants—Applicants. 

v. 

Muhammad Salim — Plaintiff — Op¬ 
posite Party. 

Privy Council Appln. No. 41 of 1928, 
Decide! on 16th November 1928. 

(a) Civil P. C., S. 109 (c)— Point of general 
importance but settled by Privy Council 
decision—Case should not be sent up. 

Although a matter may bo of general impor¬ 
tance, if the question of law involved in the 
appeal has been settled definitely by a judg¬ 
ment of the Privy Council the case should not 
be sent to Privy Council for a fresh decision 
on the same point. [P 310 C 1 ; P 341 C 1J 

(b) Specific Relief Act, S. 42—Suit for 
right to sacrifice cow in particular way is 
not barred. 

A suit for declaration of a right to use the 
plaintiff’s own property in a particular way 
(to sacrifice a cow in a particular way) is not 
barred by S. 42 : A. I. R. 1925 P.C. 36, Rel. 
on. [P 340 C 2] 

Peary Lai Banerji and Rama Kant 
Malaviya —for Applicants. 

B. E. O'Conor —for Opposite Party. 

Mukerji, J— This is an application 
for leave to appeal to His Majesty in 
Council by certain persons, who were 
defendants, in a suit instituted by one 
Mohammad Salim, for a declaration that 
he had a certain right with respect to 
the sacrifice of cows in a certain village 
and for injunctions. The suit failed in 
the Court of first instance but has suc¬ 
ceeded in this Court. The Court granted 
a declaration with certain safeguards and 
the injunctions prayed for. 

As already stated, the defendants have 
made this application for leave to appeal 
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to His Majesty in Council. The ques¬ 
tion is whether that leave should be 
granted. It is conceded that the valua¬ 
tion of the suit was below Rs. 10,000 
and, therefore, it is impossible to say 
that the subject-matter involves directly 
or indirectly property of the value of 
Rs. 10,000. Mr. Banerji, who appears 
for the applicants, has contented himself 
with putting the case under Cl. (c), S. 109, 
Civil P. C. His contention is that the 
matter is of general importance and the 
question of law involved in tho proposed 
appeal, has not been settlod definitely for 
India. 

There can be no doubt that the matter 
is of general importance. The question 
is often disputed between the two main 
communities of tho country and in that 
way it must be a matter of general im¬ 
portance. But the more important ques¬ 
tion is whether the two points proposed 
to be argued before their Lordships of 
tho Privy Council have not in truth been 
settled by a pronouncement of their 
Lordships or whether we should regard 
them as still open for argument before 
the Privy Council. Tho points that have 
been urged before us are Cls. (a) and (b) 
of tho memorandum of appoal proposed 
to bo filed before Ilis Majesty in Council. 
They are as follows : 

(a) Because the suit did not involve any 
claim to any legal character or any right as 
to any property and as such was not main¬ 
tainable. 

(b) Because S. 42, Specific Relief Act, enables 
Courts to grant relief where no roliof is ava¬ 
ilable in common law and i3 not iDtondod to 
be converted into a now and mischievous 
source of litigation, nor should declaration 
be made of abstract rights exclusive of prac¬ 
tical utility. 

Put in other words, the question raised 
is whether S. 42 Specific Relief Act 
would permit the suit to be maintained. 
S. 42, of the Act roads as follows : 

Any person entitled to any legal . character 
or to any right as to any property. 

It has been urged that no question of 

any right to any property” is involved 
in this particular case. The argument 
is that the right of the plaintiff to sacri¬ 
fice tho cow is not denied, but from the 
mere fact that the plaintiff owns a cow 
and that that he is entitled, as the owner 
of the cow, to kill it, it does not follow 
that the civil Court should grant a dec¬ 
laration to that effect The contention, 
put in other words, is this : The word 

right” as used in S 42 is synonymous 


with the word “ entitled’* in the same- 
sentence and that whilst declaration as to 
title may be given, a wider declaration as 
to user in any particular way may not. 

In the case of Manzur Hasan v. Mah¬ 
mud Zaman (I) certain Shia residents 
of a village called Aurangabad claimed a 
declaration that they were entitled to 
take out a procession through the public 
streets of the village and to perform 
their religious ceremonies in the course 
of the progress of tho procession. That 
right was denied by the Sunni sect of 
the community and one of the questions 
that arose was whether such a suit was 
maintainable in a civil Court. • There 1 
was a difference of opinion among the 
High Courts in India and their Lord- 
ships, after reviewing all the cases, and 
one of their own judgments, came clearly 
to tho conclusion that the suit was main¬ 
tainable. At page G5 of the report it will 
be found that tho suit instituted by the 


Shias of Aurangabad was far a declaration 
of their right to go in procession and for 
a perpetual injunction. The right” 
there claimed was, therefore, a right to 
“use” tho public way just as here the 
right claimed is a right to use the plain¬ 
tiff’s own property in a particular way. 
In the case before their LorJships of the 
Privy Council it was nob denied that a 
member of the public had a right to pass 
over a public road. On tho same page 
their Lordships observe : 

Tho case soems to their Lordships to raise 


for authoritative decision the question as to 
tho “right” of religious processions to proceed 

along the roads in India. 

Here again is a clear indication that 
the right claimed was not mere title but 
a right to use a particular thing in a 
particular way. At p. 66 of tho report 
their Lordships formulate tho following 


question for themselves : 

Doss a civil suit lie against those who would 
prevent a procession w<th its observances ? 

Having formulated this question for 
themselves, their Lordships, as already 
stated, granted a declaration of the 


“ right.” 

This exso of Manzur Hasan , therefore, 
appears to be a clear authority that S. 42,. 
Specific Relief Act is no bar to the main-, 
fcenance of the present suit Mr. Banerji, 
has, however, argued that what their 
Lordships of the Privy Council had in 
their mind was S. 9, Civil P. C„ and no t 

(1 ) A. iTr. 1925 P. C. 36 = 47 All. 151 =* 52 
I. A. 61 (P.C.). 
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S. 42, Specific Relief Act. As a' matter 
of fact, the Privy Council do not say that 
they were considering S. 9, Civil P. C. 
It is true that they do not also mention 
S. 42, Specific Aot, but in a goneral way, 
they do lay down that such a suit of this 
nature was maintainable. We, therefore, 
decide that S. 42 is no bar to the main¬ 
tenance of the suit. 

The matter being concluded, in our 
opinion, by a judgment of their Lordship3 
of the Privy Council, it would bo un¬ 
necessary for us to send up this case for 
i fresh decision on the same point. 

In the result, we dismiss this applica¬ 
tion with costs. 

B.K. Application dismissed. 
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Banerji and King, JJ. 

Saraj Pal Singh— Plaintiff—Appellant. 

v. 

Hamj it —Defendant—Respondent. 

First Appeal No. 1G9 of 1925, Decided 
on 1st November 1928, from decision of 
Asst. Collector, First Ciiss, Aligarh. 

(a) Agra Tenancy Act (2 of 1901)—Op¬ 
tion once exercised cannot be resiled. 

The landlord is bound to oxerciao his option 
under S. 75 before ho comes into Court to 
.make an offer or to apply for immediate pos¬ 
session of the lauds and if the option is once 
exercised the landlord cannot resile from it. 

[P 342 C 1] 

fb) Agra Tenancy Act (2 of 1901), S. 75 
—Compensation for rose trees. 

In awarding compensation under S. 75 for 
rose trees the Court has to ascertain their 
present value to the cultivator of the land with 
reference to their ago, condition and prospec¬ 
tive flower-producing capability at the mato' 
-rial date : 32 All. -458 ; (1893)' A. W. N. 24 
Hel. on. [P 343 C 2] 

(c) Practice—Subsequent events—Suit is 
•to be tried as on the date of cause of action 
— Subsequent events can be considered only 
an exceptional cases—Agra Tenancy Act (2 
of 1901), S. 75. 

The ordinary rule is that a suit must bo 
tried in all its stages on the cause of action 
.as it existed at the date of its commaacemint ; 
the doctrine that events that happen after 
the date of tho commencement of the causo of 
action can bo taken into consideration, is of 
an exceptional character and is applied in 
casos whero tho original relief has become in¬ 
appropriate : 20 C. L. J. 103, Ref. 

[P 343 0 2, P 344 C 1] 

Shiam Krishna Dar and Narain Pra¬ 
sad Asthana —for Appellant. 

Kailas hath Katya for Respondent. 


Judgment. —The litigation which has 
given rise to this appeal arises under the 
Agra Tenancy Act. It appears that Ram¬ 
jit, tho defendant-respondent beforo us, 
was a non-occupancy tenant of a certain 
holding of which the owner was the 
plaintiff-appellant, Raja Surajpil Singh, 
tho Raja of Avagarh. 


It is admitted that the plaintiff, as 
zamindar, took* steps under Ss. 58 and 63, 
Agra Tenancy Act, Act 2 of 190L, to ejeot 
the defendant Ramjit. Tho zamindar got 
a decree for ojectmont, and on 26th 
September 1922, tho zamindar was award¬ 
ed possession. At p. 27 of the record 
there is tho dakhalnama showing the 
delivory of possession to the zamindar. 


The entire holding was one of 27 bighas 
odd of which 22 bighas odd were hold by 
sub-tenants, [t seoms that out of this 
arei an area of L8 pakka bighas was under 
rose cultivation. These lands are situated 
in a part of the Aligarh district where 
the industry of rose growing for purposes 
of perfumery is woll established. 


Having got a decree for ejectment there 
woro two coursos open to the landlord. 
Under S. 75 (I), Ton incy Act, it is pro¬ 
vided that if at tho date on which eject¬ 
ment takes offoct thero are utigitherod 
crops or othor products upon tho land, 


tho landholder shall havo the option of 
purchasing tho same, and upon his forth¬ 
with tondoring the price of the same to 
tho tenant, tho right of tho tenant to 
such crops or other products and to use 
the land for the purpose of tending, 


gathering and removing the same shall 
cease. Sub-S. 2 of tho same section pro¬ 
vides that if the landlord does not elect 


to purchase tho ungathered crops, the 
tenant shall be entitled to use the land as 
aforesaid for a further period until suoh 
crops or other products have been 
gathered and removed paying a fair rent 
therefor. 

In the presont caso the landlord exor¬ 
cised his option under S. 75 (l) of the 
Act and so it became necessary to deter¬ 
mine the amount which the landholder 
was liable to pay for tho ungathered 
crops or othor products. The landlord 
apparently made an application to the 
Court offering Rs 43-6-0 as being an ade¬ 
quate compensation for tho ungathered 
products. This offer was contested, the 
.defendant Ramjit putting forward the 
ciso that he hal a very valuable crop for 
which he was entitled to demand compen- 
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sation to the tune of Rs. 20,000. The 


ease was eventually decided in the Court 
ot a first class Assistant Collector, Mr. 
Mahadeo Prasad. He was of opinion that 
the landholder was bound to pay 
Es. 12,000 compensation for the rose 
crops. From this he deducted a certain 

amount which was due to the landlord 
for arrears of rent and made the Raja 
liable to pay to Ramjit the sum of 

Rs. 11,338-14-10. It was argued before 

us that the procedure of the Assistant 

Collector was wrong and that he had 

acted on a wrong system of valuation, and 

indeed the contention was put forward in 

the course of the argument that it was 

open to the landlord, after the amount of 

compensation had been determined, either 

to pay that amount or to allow the tenant 

to remove the ungathered products. This 

(argument, however, cannot be accepted 

lor it seems perfectly plain to us that the 

jlandlord is bound to exercise his option 

under S. 75, Tenancy Act, before he comes 

into Court to make an oiler or to apply 

lor immediate possession of the lands ; 

jand we are clear that if the option is once 

jexercised the landlord cannot resile from 

it. Here, as we have said, the landlord 

came into Court and exercised the option 

of purchasing the ungathered crops. 

Haying done that he was bound by his 
choice. 

There remains the question of the 
valuation. It seems that at first the par¬ 
ties agreed to the appointment of a 
commissioner, a gentleman named Thakur 
Bijay Singh, on whose report they both 
thought they could rely. Bijay Singh 
inspected the place and heard certain 
evidence produced by the parties. His 
report is printed at p. 19 of the record 
and it is clear that he had some diffculty 
in making up his mind as to the amount 
he was prepared to assess by .way of 
compensation. However, he adopted a 
system of calculation which he explains 
in his report and at p. 20 we find that he 
came to the conclusion that Rs. 1,950 
would be a suitable compensation for the 
defendant Ramjit. 

Both parties were dissatified with the 
ommissioner’s report and ultimately 
the case was referred to the Court of Mr. 
Mahadeo Prasad, the Assistant Collector 
who has finally decided it. We may re¬ 
mark here that at one stage of the case 
Ramjit, the defendant, offered to let the 
case be decided by the Raja himself and 
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the papers were sent to him but the Raja 

very properly, in our opinion, declined to 

give a decision in a case in which he was 
interested himself. 

The learned Assistant Collector seems 
to us to have tried various ways in which 
the amount of compensation for these rose- 
trees should be assessed. It is com¬ 
plained here that he based his decision- 
in part, at any rate, upon two decisions 
which are said to have been passed award¬ 
ing compensation for rose crops in this 
village of Barwana. In his judgment the 
learned Assistant Collector refers to two 
cases, Nos. 5 and 6 of mouza Barwana,. 
which were decided on 19th March 1924. 
It is complained here that these cases 
should not have been considered and it is 
also made a matter of complaint that there 
is no trace of one of the cases to which the 
learned Assistant Collector refers. As an 
alternative method of assessing the value- 
of the rose trees the learned Assistant Col 
lector, finding that there were 60,000 
rose bushes on this holding, assessed 
them at an average value of 4 annas each 
on which basis the compensation would 
come to Rs. 15,000. Then he tried an¬ 
other method of assessment by taking 
into account the average annual profit 
derived from the sale of rose flowers. 
Eventually by a combination of all these- 
methods he arrived at a decision that 

Rs. 12,000 represented a fair amount as 
due. 

We think that the decision of the 
Assistant Collector is open to attack on 
the ground suggested, namely, that he did 
not follow a proper method of valuing the 
crop. We refer here to a case decided by 
the Board of Revenue in the year 1892, a 
a case which, as far as we know, has been 
followed ever since- Abdul Baki v. 
Mathura Prasad (l). There again the 
case was one of a holding on which roses 
were being grown for the purpose of mak¬ 
ing perfumery, and it was held by both 
members of the Board that for purposes 
of awarding compensation the value not 
merely of the flowers of the rose bushes 
for one year but of the bushes themselves 
was to be taken into consideration. Mr. 
Kaye, the Junior Member, said that as 
rose plants, once they were planted, lasted 
for many years, it would bo inequitable 
to give compensation only for the flowers 
that might be on the trees at the time of 
ejectment. Incidentally we may obs erve 

(1) L1893J A. W. KlI 
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here that as the ejectment in this case 
took place in September 1923, there could 
not have been any crops cf rose blooms 
ready at that time. 

Mr. Reid, the Senior Member, in the 
judgment just referred to, laid down the 
same principle. He said that rose and 
jasmine plants go on bearing flowers for 
several years and possess a value for the 
cultivator as long as they do so. He laid 
down as the principle to be adopted in 
determining compensation that the price 
of the plants as growing crops was to be 
estimated at their present value to the 
cultivator of the land with reference to 
their age, conditioned prospective flower 
producing capability. 

That case has been followed by a Bench 
of this Court in the case of Bam Prasad 
v. Suba Bai (2). 

It seems to be well established in the 
present case that the rose plantation 
which was in the possession of the defen¬ 
dant and his sub-tenants was in good 
condition. When Thakur Bijay Singh 
made his report on 26th September 1924, 
he said that the crop was in good condi¬ 
tion except one field the area of which he 
took to be about 8 bighas kham. A simi¬ 
lar inspection note was recorded by the 
Assistant Collector himself. This is to be 
found at p. 21 of the record. We think 
we ought to take it, therefore, that the 
rose plaints were in good condition and 
were capable of bearing a good crop. It 
is true that Ramjit admitted in his de¬ 
position that the plants had been planted 
over 30 years ago. It is doubtful, how¬ 
ever, whether he meant by this statement 
that every bush standing on the 18 bighas 
under rose cultivation was planted at 
that time or whether he meant only that 
the plantation had been begun 30 or 35 
years before these proceedings. However 
that may be, we think it ought to be as¬ 
sumed now that the plants were in good 
condition and capable of producing a full 
crop. 

The only way in which we can have 
this case decided is by remitting an issue 
to the Court below and both parties 
ought to be allowed to give such evidence 
as they can put forward. The Assistant 
Collector will, after taking this evidence, 
come to a finding as to the value of the 
rose plants at the time ejectment proceed¬ 
ings took effect and in coming to his con- 

(2)" [1910] 32 All. 458=6 I. C. 74=7 A. L. J. 
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elusion he will be guided by the principle 
laid down by the Senior Member of the 
Board of Revenue in Abdul Baki's case* 
(lj above referred to, namely, that he has 
to ascertain their present value to the 
cultivator of the land with reference to 
their age, condition and prospective flower 
producing capability at the material date. 
The finding ought to be returned to us 
within two months and after the return 
of the finding ten days will be allowed to' 
the parties for objections. 

[On receiving the findings their Lord- 
ships deliveied th3 following judgment]® 

Judgment. —The facts of this case 
are stated in the order of 21st November 
1927, by which an issue was remanded to 
the Court below. We directed the As¬ 
sistant Collector to come to a finding 
as to the value of the rose plants at the 
time the ejectment proceedings took 
effect. This has now been done and the 
learned Assistant Collector has found 
this value to be Rs. 14,900. Objections 
have been taken to this by the appellant. 
The first point taken by the learned ad¬ 
vocate for the appellant is that the valu^ 
of the rose plants should be estimated as 
on 31st May 1926, the date on which the 
appellant obtained actual possession of 
the land in execution of a decree of the 
civil Court in his favour awarding him 
possession and mesne profits. In support 
of this contention the learned advocate 
for the appellant has referred to the case 
of Ishwari Prasad v. Dulhin Gunjesh - 
voari Devi A. I. B. 1927 Pat. 422. His 
contention is that as the date on which 
the Assistant Collector originally as¬ 
sessed the value of the rose plants and at 
the date when the issue remanded via© 
tried, his client had given evidence that 
the defendant, Ramjit, was in possession 
of the rose plants until 31st May 1926 t 
and the condition of the plants was not 
good, he is entitled to claim that by rea¬ 
son of the wrongful act of Ramjit it was 
necessary to base the decision of the 
Court on the altered ‘circumstances, that 
is, as on 31st May 1926, in order to do 
complete justice between the parties. The,; 
ordinary rule is that a suit must be tried 
in all its stages on the cause of action as 
it existed at the date of its commence¬ 
ment. No doubt exceptions had been re¬ 
cognized in a number of cases which will 
be found mentioned at p. 108 of 20 Cal¬ 
cutta Law Journal , but in each of those 
cases there were special circumstances 
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and the doctritie that events-that-had 
happened affcor the date of the commence- 
ment of the cause of action can be taken 
into consideration, is of an exceptional 
character and is applied in cases where 
the original relief has become inappro¬ 
priate. We are of opinion that the pre¬ 
sent case is not one which comes within 
the exception. The plaintiff cannot show 
that even on the date when the decree 
was passed by the Court cf first instance, 
the defendant, Ramjit, had dono anything 
to alter or damage the rose plantation; in 
fact a reference to the report of Kr. Bijai 
bingn, dated 26th September 1924, and 
the inspection note of the Assistant Col¬ 
lector dated 9th November 1924, shows 

that all the rose crop was in good condi¬ 
tion, except a field the area of which was 
about eight bighas. 

The next point urged by the learned 
advocate for the appellant is that in the 
Present action by the plaintiff all that 
the defendant was entitled to was the 
price of the rose crops that he would got 
if ho took them out and took them away. 
Wo may mention that the matter was 
referred in the order of 21st November 
1927 and . we see no reason to take a 
different view. In that order we referred 
to, a ruling of the Board of Revenue of the 
ycat 1892, and ,a> far as these provinces 
are concerned, that is the law that has 
been understood ever since and was affir¬ 
med by a Bench of this Court in the case 
of Ram Prasad v. Suba Rai (2), re- 
1 erred to in that order. We directed the 
Assistant Collector that in arriving at 
the value of the rose plants he was to as¬ 
certain the value to the cultivator of the 

laud with reference to ago of the rose 
plants, the condition, and the prospective 
flower-producing capability on the date 
when the ejectment proceedings took 
place Trie Assistant Collector has, there- 
tore, very rightly stated the points which 
ho had to determine at p. 10 of the sup¬ 
plementary record under three heads, 
namely, the age of the plants at the time 
of ejectment, the condition of these plants, 
and the prospective flower-producing 
capacity at that date. A 3 regards the 
first point he has found that the age of 
t-hese plants was 26 years on 26th Sep¬ 
tember 1923. As regards the condition 
of the plants he has found that the condi¬ 
tion wa9 good except as to eight bighas. 
He found that the average produce of a 
bigha kham of thi3 plantation was seven 




-maunds. As regards the third point* 
namely, the average flower-producing 
capability at that date, he found that for 
the first three years after the ejectment 
the average produce would be seven 
maunds, four to six years after ejectment 
five maunds, and seven to nine years 
throo maunds, per bigha. He, therefore, 
fccnk the average of the 46 bighas in each 
of those nine years to bo five maunds. 
After deducting the annual cost of culti¬ 
vation, which he held to be Rs. 22 per 
bigha, and the rent, he came to the con¬ 
clusion that the annual net value of the 
rose plants to the defendant was Rs. 36 
per bigha. 

The learned advocate for the appellant 
contests each one of these point? and he 
has taken us through the evidence in 
groat detail. Wo may state at the outset 
that we think that on the whole the way 
in which the learned Assistant Collector 
has assessed the damages is not unfair to 
either party, but wo will proceed to exa¬ 
mine in detail as to whether the figures 
given by him in each case are correct. 
The first point for determination there¬ 
fore is as to what was the age of the 
plants at the time of ejectment. It ap¬ 
pears to us that the evidence called on 
behalf of the plaintiff proves that tbo 
land was given, bo defendant 26 years be- 
foro the date of ejoctment, after the eject¬ 
ment of one Sukh Ram Aheria and when 
the land w is given to the defendant there 
was rose plantation of 17 kham bighas of 
land. The learned Assistant Collector has 
referrol to the settlement khatauni and 
lias come to the conclusion that the rose 
plants could not have been more than the 
period of the tenancy of the defendant, 
namely, 26 years. We agree with him 
except as to the 17 bighas kham referred 
to in the statement of Risal Singh. The 
defendant himself at pp. 10 and 11 has 
slated that he planted the rose trees 
28 or 30 years ago, in his examination- 
in-ohief, and that the rose trees were 
planted 30 or 35 years ago, in his cross- 
examination. We think that both the 
statements of the defendant can only be 
explained on the hypothesis that as re¬ 
gards the 17 bighas kham of land the 
rose trees were plvnted 35 years ago and 
as regards the others they were planted 
after he got the lanl from the zaraindar. 

We therefore find that the rose planta¬ 
tion on 17 bighas was 35 years old on 
26th September 1923, and the age of the 
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other plantatiou was 26 years. Mr. Dar 
has questioned, as we have stated, the 
condition of the plants. The evidence 
that has been referred to by him cannot 
be entirely relied on, because if that evi¬ 
dence was literally taken to be true, it 
would prove that even before the eject* 
meat proceedings taken by the plaintiff- 
appellant the rose plants wore in a very 
bad condition. We have no reasou to 
•disbelieve the report of the commis¬ 
sioner and the result of the inspection in 
November 1924, by the Assistant Col¬ 
lector, and there is nothing to show that 
up to the date when the decree was 
passed by the Court of first instance, 
namely 3rd January 1925, the condition 
of the rose plants was anything but good. 
No doubt the inspection note shows that 
eight bighas were in bad condition in No¬ 
vember 1924, and it may be that the evi¬ 
dence of the witnesses really relates to 
those eight bighas without reference to 
the re3t of the land. Wo therefore are 
of opinion that the learned Assistant 
Collector was right in ignoring the pro¬ 
duce of the eight bighas out of the 54 
bighas. 

In a case where the yield of rose 
is to be calculated many years after 
the material date, a Court cannot but 
work out averages, as the leirned Assis¬ 
tant Collector has done, and we affirm 
the finding of the leirned Assistant 
Collector that 35 years is to be taken 
as the average age up to which these rose 
plants could give results that would mean 
a real source of profit to the cultivator. 
Another reason why average has to be 
taken is that the yield from a rose plait 
is not uniform in every year and the 
chances of bad years for the cultivator 
have also to be taken into account. The 
result therefore is that, taking the ago of 
the rose plant at 35 years, the average 
produce at the material date should bo 
taken to bo five maunds per bigha, and 
nine years as the period which would 
give a real profit to the cultivator to cul* 
tivate these rose plints. We therefore 
find that in 17 bighas the rose plants 
cannot bo taken into account in comput¬ 
ing the value of the land to the cultivator 
on 26th September 1923. The ei^ht 
bighas must, in our opinion, be included 
in the 17 bighas which we have hold 
contained rose plants 35 years old, other¬ 
wise there does not seem to bo any reason 
why on tho eight bighas there were poor 
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rose plants when the Assistant Colleotor 
in November 1924, examined the land. 

The learned Assistant Collector has 
given good reasons for coming to the con¬ 
clusion that 60 per bigha kharn should 
be taken as tho gross income to the culti¬ 
vator. 

We are however unable to accept the 
deductions made by the learned Assis¬ 
tant Collector. Ho states that tho plain¬ 
tiff has not produced any evidonco re¬ 
garding tho annual cost of production, 
but in our opinion it was unnecessary for 
the plaintiff to produce any evidence if 
the plaintiff accepted tho statement of 
Ramjit. We find that Ramjit in his 
statement on 28th February 1904, stated 
that Rs. 25 or 30 were regularly spent on 
one bigha of land. Wo aro of opinion 
that it is unlikely that Ramjit would be 
exaggerating the amount of money that 
he would have had to spend per bigha. 
We therefore accept the figure of Rs. 30 
as given by Ramjit as tho annual ex¬ 
penses of cultivation por bigha. To this 
has to be added the sum of Rs. 2 per 
bigha as the ront of the land and tho nob 
value of the rose plants, therefore, comes 
to Rs. 28 per bigha. So for the 37 bighas 
the annual profit would come bo Rs. 1,036. 
We have already accepted the finding of 
the learned Assistant Collector that nine 
years is to be taken as the period of the 
prospective fiowor-producing capability 
of this land and multiplying tho annual 

net value it comos to Rs. 9,3*24. 

\Ve cannot lose sight of the fact that 
out of the land which Rimjit had let he 
was miking a profit of Rs. 500 annually 
and out of tho land which he had in his 
own possession wo think that he might 
have m ido a profit of another Rs. 200 so 
that, in any event, even if he kept tho 
land in his possession in the way that ho 
had been keeping the land, ho could not 
for the nino years have mado Rs. 9,324. 
Wo, therefore, think that we are entitled, 
in view of tho provisions of Cl. (2), S. 76, 
Tenancy Act, to deduct from Rs. 9,324 a 
sum of Rs 1,324. We think that we 
are entitle! to make this deduction be¬ 
cause of the fact that Ramjit is getting 
this sum of money which ho would have 
made in 99 years and thoro might be 
years in which the income from tho rose 
plants might be very little. 

We allow the appeal in part and vary 
the decree of the Coart bclo .v and doclare 
that Ramjit; is entitled to tho sum of 


346 Allahabad Hah Gobind v. Gitam (Ashworth, J.) 




Bs.- 8,000 as the value of the land to him 
on 26th September 1923. From this sum 
must be deducted a sum of Bs. 661-1-2, 
the amount of the plaintiff’s claim from 
Ram jit, for rent of the land. The plain- 
tiff’s claim is decreed for Rs. 7,339-14-10. 
The parties will pay and receive costs in 
proportion to success and failure in both 
the Courts. 

R - K - Decree varied. 
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Ashworth, J. 

Har Gobind and another— Plaintiffs— 
Appellants. 

v. 


appellate Court rejected this finding on 
the ground that defendants 4 and 5 were 
minors, and no parties to the former suit. 

In this appeal it is contended that 
defendants 1 3 in the former suit 

were litigating bona fide not only for 
themselves but for the two defendants 4 
and 5, and Expl. 6, S. 11, Civil P.C. is in¬ 
voked. For the respondeat this is not de¬ 
nied, but it is stated that the former suit 
was decided ex parte, and so cannot ope¬ 
rate as res judicata against defendants 4 
and 5. I understand this to mean that in¬ 
asmuch as defendants 1 to 3 did not ap¬ 
pear to contest the former suit it cannot 
be said that they litigated bona fide on 
behalf of the minors. 


Gitam and others— Defendants—Res¬ 
pondents. 

Second Appeal No. 1344 of 1927, De¬ 
cided on 26th February 1929, from a 
decree of Offg. Addl. Dist. Judge, Agra, 
D/- 4th May 1927. 

(a) Civil P. C., S. 11—Ex parte decision 
operates as res judicata. 

There is no distinction under S. 11 between 
an ex parte decree and a decree which has 
been contested : [P 345 q 2] 

(b) Civil P. C., S. 11 — Minor defendants 
are bound where their co-defendants had 
identical interests. 

The minority of the defendants at the time 
of prior decision does not preclude the opera¬ 
tion of res judicata against them provided 
that some of the defendants had identical 
interests with theirs : A. I. R. 1927 P.C. 5G. 
Ret. on. [p 346 C 2] 

Baleshuari Prasad— for Appellants 

Kedar Nath Sinha for N. P. Asthana 

for Respondents. 

judgment. This second appeal arises 
out of a suit brought by the plaintiff- 
appellant against the defendants for pos¬ 
session of a certain plot of land. The suit 
was against five defendants. Defendants 
J 3 did not contest the suit. 
Thor© has been a previous suifc for pos- 
session of exactly the same plot against 
defendants 1 to 3 decided on 12th Decem¬ 
ber 1918. That suit was No. 508 of 1918. 
At the time when that suit was decided 
defendants 4 and 5 of the present suit 
were minors. They are the brothers of 
Bahore Singh and Zalim Singh defend¬ 
ants 2 and 3 and the nephews of Sitaram 
defendant 1 all of which 3 defendants 
were parties in the former suit. 

The trial Court gave a decree holding 
that the plaintiff’s claim was proved 
under the rule of res judicata. The lower 


The respondent’s counsel was no doubt 
wise in accepting the position that a 
decree may be binding on persons who 
were not actually made parties to that 
decree if that decree was against persons 
who were litigating not only for them¬ 
selves but also for other parties. The 
decision of their Lordships of the Privy 
Council in Lingangowda v. Basangoicda 
(1), is clear. As regards the question' 
whether it makes any difference whether 
the former suit was obtained ex parte or 
not I would remark that no distinction 
is made under S. 11 between an ex parte 
decree and a decree which has been 
contested. 

“ Ife has to bs seen whether, on examination 
of all the materials properly admissible, it 
clearly appears that the party in allowing 
judgment to go against him by default must 
have intended to submit not only to the order 
contained therein but also to a determination 
of some question of fact or law which was 
to conclude him, see : Bower’s res judicata, 
1924, 27.” 

In this case it is clear that the question 
whether the plaintiffs were entitled to 
possession in the former suit or are en¬ 
titled to possession in the present suit 
can only be determined after a finding 
as to their title. The plaintiffs set up 
their title in the former suit in the same 
language and on the same grounds as in 
this suit. Defendants 1 to 3 must in the 
ordinary course of events have resisted 
that suit if they thought that they could 
do so on the merits. Their failure to do 
so binds them and binds defendants 3 
and 4 who were equally interested with 
defendants 1 to 3 in the former suifc. It’ 
is reasonable to suppose that the elder 
brothers of two minors who have identi- 

(1) A. I.. R. 1927 P.C. 56. 
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cal interest with the minors will ade¬ 
quately represent them in a suit asking 
for a declaration as to the title of other 
people in property to which the minors 
must have a title if the defendants have 
a title and in which the minors can have 
no interest if the actual defendants have 
no interest. 

For the above reasons I accept this ap¬ 
peal. It is allowed with costs and the 
decree of the trial Court is restored. The 
appellant will get their costs in the 
lower appellate Court and in this. 

p.r./r.k. Appeal allowed. 


* A. I. R. 1929 Allahabad 347(1) 

Dalal, J. 

% 

Nankoo Ahir —Applicant. 

v. 

Bhagelu Ahit and others Opposite 
Parties. 

Second Appeal No. 1630 of 1928, Deci¬ 
ded on 12th March 1929. 

❖ (a) Civil P. C., O. 22, R. 2—On the 
death of any plaintiff or defendant when 
the surviving plaintiffs or defendants alone 
can sue or be sued, Court will make entry 
to that effect and proceed, there being no 
abatement. 

There can be no abatement under 0. 22, 
R. 2, where the right to sue or b3 sued against 
survives to the surviving plaintiff or defen¬ 
dant, or plaintiffs or defendants alone, after 
the death of any of them. It is incumbent 
on the Court to make an entry to that effect 

on the record without any application. 

[P 347 C 2] 

* (b) Civil P. C., O. 22, Rr. 3 and 4— 

Abatement occurs only when survivors can¬ 
not sue alone. 

Abatement arises only under Rr. 3 or 4 when 
one of two or more plaintiffs or defendants 

dies and the right to sue does not survive. 

[P 347 C 1] 

M. Waliullah —for Applicant. 

Judgment. —There appears to be a 
lot of misapprehension as regards the 
provisions of 0. 22. In the present case, 
the statement before the Couit is that 
v3hilar Ahir deceased respondent died 
and a request is made that the abate¬ 
ment as against him be set aside- At 
thi same time it is submitted that the 
rigit to sue survives against the exist¬ 
ing respondents. This is to misunder¬ 
stand the provisions of 0. 22, Abatement 
arisen only under R. 3 when one of two 
or mee plaintiffs die9 and the right to 
sue degs not survive, or under R. 4, 
iwhen oie of two or more defendants dies 


and the right to sue does not survive.^ 
There can be no abatement under R. 2, 
where there are more plaintiffs or defen-, 
dants than one, and any one of them dies 
and where the right to sue survives to 
the surviving plaintiff or plaintiffs alone 
or against the surviving defendant or 
defendants alone. In such a case no 
application by any party is necessary, 
but it is made incumbent on the Court 
to'cause an entry to that effect to be 
made on the record without any applica-: 
tion. The present case falls under R. 2 
in which there is neither abatement nor 
any question of limitation. An entry 
shall be made on the record that Chilar 
Ahir is dead and the right to sue sur¬ 
vives against the other respondents. 
Chilar’s name shall be removed from the 
record. 

p.d./r.K. Suit remanded . 

A. I. R 1929 Allahabad 347(2} 

Dalal, J. 

Shiva Prasad Naithani— Petitioner. 

v. 

Emperor —Opposite Party. 

Criminal Revn. No. 929 of 1928, De¬ 
cided on 15th February 1929, against 
order of Dist. Magistrate, Garhwal, D/- 
9th December 1927. 

(a) Criminal P. C., S. 439—Scope. 

High Court refused to dismiss important ap¬ 
plication on a technical ground. [P 348 C 1} 

(b) Criminal P. C., S. 491 (l)-Section 
does not apply in case of person in a Native 
State. 

Where the person wanted is in custody of a 
Native State power to issue directions under 
S. 491 (1) cannot be exercised. [P 348 C lj 

(c) Criminal P. C., S. 83—Political Agent 
cannot be directed to produce a person in- 
custody in Native State. 

Political Agent of a Native State cannot be 
directed by High Court to produce a person in, 
custody in the Native Stale, as he is not in the 
vicarious custody of the said person \ A.I.R » 
192G Bom. 332, Dist. [P 348 C 1} 

K. D. Malaviya— for Petitioner. 

ill. Waliullah —{or the Crown. 

Judgment.—On behalf of one Shiva- 
Prasad Naithani this Court is moved to 
revise an order of the District Magistrate 
of Garhwal directing a warrant issued by 
the Native State of Tehri to be executed 
within his jurisdiction. The application 
in one way may be summarily dismissed, 
because the information placed before the 
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C-ourfc by the learned Assistant Govern¬ 
ment Advocate is that Shiva Prasad 
Naithani was arrested in pursuance of a 
warrant endorsed by the District Magis¬ 
trate of Saharanpur and not in pursuance 
of the order of the District Magistrate of 
•Garhwal dated 9th December of which 
revision is sought. This mistake, how- 
over, may be due to the want of infor¬ 
mation of the person who has sworn an 
(affidavit, and an application of this im¬ 
portance I would not like to dismiss on a 

1 

technical ground. In whatever way Shiva 
Prasad Naithani may have been arrested in 
British India, it is admitted in the affida¬ 
vit that be is no longer within the limits 
of the jurisdiction of this Court, but is 
in custody in a Native State over which 
this Court does not exercise jurisdiction. 
For that reason the power of this Court 
ito issue directions of the nature of a 
habeas corpus under S. 491 (1) cannot bo 
exercised. 

It was next argued that directions 
•could be issued to a person within the 
jurisdiction of this Court to produce 
‘Shiva Prasad Naithani in this Court even 
though Shiva Prasad Naithani may him¬ 
self be in custody in a Foreign State. I 
requested Mr. Malaviya to disclose the 
■name of the person to whom such notice 
may be issued by this Court, and he sug¬ 
gested that a direction may be issued to 
$he Political Agent of the Tehri State at 
Garhwal. The affidavit, however, shows 
that Shiva Prasad Naithani is not in cus¬ 
tody undor his direction or his control. 
In the case quoted by the learned counsel 
of Mahomcdally Allabux v. Ismailji 
Abdul Ali (1) there was a person within 
the jurisdiction of the Bombay High 
•Court who had sent minor children who 
had been in his custody to Junagadh, a 
Native State, and the Court held that it 
had jurisdiction to direct the person 
within the Court’s jurisdiction to produce 
“the minors whom he had sent away to a 
Foreign State. We need not inquire whe¬ 
ther the jurisdiction of the Bombay High 
Oourt undor the Supremo Court Charter 
gives it more extensive powers than are 
open to this Court, because the circum¬ 
stances are entirely different, and in the 
present case there is no person within 
the jurisdiction of this Court who may be 
isaid to have vicarious custody of Shiva 
;Prasad Naithani. Under these circum¬ 
stances the remedy o f the applicant does 

U) A.I.R. 1926 Bom. 332^50 Bom. G16. 


not lie to this Court. The stage of in¬ 
quiry as to whether the warrant issued 
for his arrest in British India was legal 
or not is long pist, because the warrant 
has been executed and the applicant has 
been taken away outside the jurisdiction 
of this Court. The learned Assistant 
Government Advocate informed the Court 
that the allegations made in the affidavit 
are not accurate. It is not my province, 
however, when there is no jurisdiction, 
to determine whether they are correct or 
not. The only observation posjible in a 
case of this nature is that, if the alle¬ 
gations are correct, the applicant ought 
to seek redress through the British 
Government. 

I dismiss this application. 

p.d./r.k. Application dismissed. 
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Ashworth, J. 

V 

Kallu —Appollant. 

v. 

Ganesh and others —Respondents. 

Second Appeal No 40 of 1929, Decided 
on 19th February 1929, against decree of 
Addl. Sub-Judgo, Jaunpur, D/- 3rd De¬ 
cember 1928. 

(a) Transfer of Property Act, S. 62—Mort¬ 
gagee cannot claim for repairs or rebuilding. 

Usufructuary mortgagoo of a house cannot 
claim sums spent by him for repairs becauso 
ho is bound to pay all normal expenses from 
ronfcs and profits of the property. [P 349 0 1] 

(b) Transfer of Property Act. S. 76—Scope, 

Section does not apply to usufructuary 
mortgagee. Section applies only when posses¬ 
sion is taken during mortgago and not at in¬ 
ception. [P 349 G 1] 

(c) Transfer of Property Act. S. 63 R e ‘ 
building fallen house is not accession under 
S. 63 — Remedy of usufructuary mortgagee »* 
under S. 68 if it applies to him—Transfer of 
Property Act, S. 68. 

Seotion 63 only allows the mortgagee to re¬ 
cover the price of an accossion whero he can 
prove that the acces9iou was necessary to pro¬ 
serve the property from destruot-ion. Whon s 
house has fallen down, it is impossible to P rr “ 
serve it from destruction. The only remedy -> 
the mortgagee would be under S. 68, 
that that section can be made applicahl o V 
usufruotuary mortgage. IP 

H. C. Mukerji —for Appellant. 

Judgment.—This appeal arise? out 
of a suit brought by the pUntih- 

respondent for redemption of *® r 
mortgaged property. The Court) belo 
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have held that the property was first 
mortgaged by one Bhawanidin to Kallu 
on 7th November 1890 for Rs. 90 a pro¬ 
vision of the mortgage being that the 
mortgagor should repair the house. A 
second mortgage was made by Jokhu, 
Bhawani’s son, in favour of Mt. Batul, 
wife of Kallu. This was dated 1st July 
1901. Part of the mortgage money was 
assigned for the redemption of the mort¬ 
gage and Rs. 58 for cost of repairs during 
the previous eleven years. The Courts 
have found that Kallu was iu effect the 
mortgagee under the second deed, and 
consequently that second deed must be 
deemed to cancel the first deed and am¬ 
ount to a fresh mortgage in favour of 
Kallu. This finding has been objected to 
in grounds 3 and 4 of the memorandum of 
appeal, but these grounds are not pressed 
by the appellant s counsel. Consequently 
we are only concerned with the deed of 
1901. The present plaintiff is the pur¬ 
chaser of the oquity of redemption from 
Jokhu by a deed dated 5th November 

i927. # ^ 

The only question that arises in this 
appeal i9 whether the lower appellate 
Court was justified in refusing to add to 
the mortgage money as money to bo paid 
before redemption was allowed (a) sums 
alleged to bo 9pent by Kallu for rebuild¬ 
ing the house six or seven years ago and 
(b) sums spent from time to - time by 
Kallu for keeping the house in repairs. 
As regards (c) the lower Court has held 
that as the mortgage deed of 1890 placed 
tho duty of doing the repairs on the mort¬ 
gagor, the mortgagee was not entitled to 
spend money or repairs except so far as 
ho could pay for such repairs out of tho 
rents and profits. It applies S. 76 (d), 
T. P. Act. It is sufficient to say that S. 
76, T. P. Act, is not applicable to a us¬ 
ufructuary mortgage. That section ap- 

| )lies, and is expressed as applying to a 
jase when during the continuance of the 
nortgage the mortgagee takes possession 
A tho mortgaged property. It cannot 
apply to a case where the mortgage is in 
its inception usufructuary. In'the case of 
a usufructuary mortgage the mortgagee is 
bound to pay all normal expenses of up¬ 
keep, it being a condition of such a mort- 
o a g° that tho rents and profits are to be 
received in lieu of interest, and that the 
property is to be redeemed on payment of 
tho mortgage money. The same remarks 
apply to\fcho sums spent for rebuilding 


A usufructuary mortgagee has no right 
to claim from his mortgagor tho oosts of 
rebuilding the property. S. 63 only 
allows the mortgagee to recover the price 
of an accession where he can prove that 
the accession was necessary to preserve 
the property from destruction. When a 
house has fallen down it is impossible to 
preserve it from destruction. The only 
remedy of the mortgagee would be under 
S. 68, assuming that the section can be 
made applicable’to a usufructuary mort¬ 
gage. I hold, therefore, that the deci¬ 
sion of the lower Court was right al¬ 
though on different grounds to that ad¬ 
vanced. The appeal, therefore, fails and 
i9 dismissed. 

P.d./r.K. Appeal dismissed. 
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Boys, J. 


Mewa Lal 
plicante. 


and others —Accused—‘Ap- 
y. 


Emperor —Opposite Party. 

Criminal Ref. No. 823 of 1928, Decided 
on 3rd January 1929, made by Addl. Sess. 
Judge, Pilibhit, oa 22nd September 1928. 

(a) CriminalJP. C., S. 230--Grave offence 
committed — It should not be minimised to 
justify summary trial — Criminal trial— 
Court’s duty. 

It is not right for a Court to minimise an 
offence by shutting its eyes to a graver offence 
which on tho facts found by it has been com¬ 
mitted, and to refrain from charging tho ac¬ 
cused with that offenoo, and by such absten¬ 
tion to justify itself in trying tho case sum¬ 
marily. [P 330 C 1] 

(b) Criminal P. C., S. 106— Convictior* 
under S. 323, Penal Code—Offence involv¬ 
ing breach of peace—Taking security depends- 
on probability of recurrence. 

In all ordinary cases of conviction under 
S. 323, Penal Code, there is a conviction for an 
offence involving a broach of tha peace, and 
the desirability of taking security must depend 
upon how far the'circumstances indicate that 
of such a breach the* peace is likely to 
recur : A. I R. 1927 All. 157 and A. I. R. 1926- 
All. 144, Expl. [P 350 0 2j 

M. Waliullah —for the Crown. 

Judgment.—This is it reference by 
the learned Additional Sessions Judge of 
Pilibhit. Five persons were convicted 
under S. 323, I P. C. and four of them 
were sentenced to pay fines. A boy of 
the name of Debidin was ordered to be- 
released and made over to a relative on 
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the execution of a bond for his good 
behaviour. Further the four adult ac¬ 
cused were ordered to furnish security 
under S. 106, Criminal P. C., for a period 
of one year. The four adult accused ap¬ 
plied in revision to the Sessions Judge of 
Pilibhit an application which resulted 
in this reference. The effective ground 
taken in revision was that it having been 
found that five persons took part in the 
assault there was a riot, and the Magis¬ 
trate had no jurisdiction to try the case 
summarily. Ifc has been- repeatedly held 
that it is not right to minimise an offence, 
for the Court to shut its eyes to a graver 
offence which on the facts found by it 
has been committed, and to refrain from 
charging the accused with that offence, 
and by such abstention to justify itself 
in trying the case summarily. The 
learned Sessions Judge has referred the 
case on this amongst other grounds. He 
has also expressed an opinion that a sen¬ 
tence of imprisonment was called for if 
the accused were, as they were found to 
be, guilty. The Magistrate found : 

4i The highhanded manner in which tho 
accused have tried to take the law into their 
own hands -does not require that a lenient 
view should be taken. I still would not send 
the accused to jail.” 

At the retrial which I am going to 
order the Magistrate will no doubt not 
allow himself to be prejudiced by the fact 
that the accused have already been found 
guilty by another Court. He will simi¬ 
larly exercise his own judgment as to the 
appropriate punishment should he arrive 
at a finding of guilty. 

Before concluding it is necessary to 
mention another point on which the 
learned Judge has referred the case since 
I am not in agreement with him. The 
trial Magistrate convicting the five per¬ 
sons under S. 323, I. P. C. held : 

“Five men caused serious injuries in a high¬ 
handed manner to an old man and their ac¬ 
tion involved a breach of the peace ; there are, 
as I have already said, old sores that have not 
healed up.; there is the S. 498 affair still fresh 
and the accused have shown a spirit of in¬ 
tolerance. I am of opinion that it is neces¬ 
sary to bii^d the accused to keep the peace.” 

He proceeded to bind the accused over 
under S. lf)6, Criminal P. C., to keep the 
peace for one year. 

The learned Sessions Judge appears to 
have been of opinion that that order under 
S. 106 was illegal. He refers to a deci¬ 
sion of a Judge of this Court in Atma 

1 ) 


Bam v. Emperor (1). That tfase followed 
a decision of the same Judge in Mohavi • 
mad Rahim v. Emperor (2). The learned 
Judge in Mohammad Rahim v. Emperor 
said : 

“ Upon the mere finding that the accused 
and the complainant were not on good terms 
it is impossible to maintain tho order passed, 
which does not come within the purview of 
S. 106, Criminal P. C.” 

and in the case of Atma Ram v. Emr 
per or (l), the learned Judge remarked : 

*' Now S. 323, I. P. C, is not an offence re¬ 
ferred to in S. 106, Criminal P. C., but even 
then an order can be passed after a conviction 
under this section if it was found by the Mag¬ 
istrate that the offence involved a breach of 
the peace. But there mu3t be a finding of the 
Magistrate ; otherwise his order is not justi¬ 
fied.” 


These remarks have been understood 
by the learned Sessions Judge to lay 
down a rule that security cannot be 
demanded under S. 106, Criminal P. C., 
where there has been a conviction under 
S. 323 merely on the ground that there 
is ill-feeling between the parties and that 
there are old sores not healed up. I am 
inclined myself to think that the learned 
Judge’3 decisions in the case referred to 
were on their particular facts. For in¬ 
stance he describes the case Atma Ram 
v. Emperor (l), in the following words : 


“ This was a case under S. 323, I. P. C. and 
it arose simply on account of a sudden alterca¬ 
tion over a trivial matter.” 

If this is all that there was to show 
that the parties bore ill-feeling towards 
each other, it may well be that in the 
opinion of the learned Judge there was 
no sufficient indication that in the terms 
of S. 106 it was : 

“ necessary to require such person to execute 
a bond for keeping the peace.” 

But the necessity must be judged in 
each case. I do not think that either of 
the two cases throw any doubt on the 
proposition of law that in all ordinary 
cases of conviction under S. 323 there is 
a conviction for an offence involving a 
breach of the peace, and the desirability 
of taking security must depend upon how 
far the circumstances indicate that such 
a breach of the peace i**"likely to recur. 
This is the view upon which Mr. Justice 
King and I myself acted without hesita¬ 
tion in the case Sobha Ravi v. Emperor 
(3). It will, therefore, *be ope n to the 


(1) A. I. R. 1927 All. 157=49 All. 131. 

(2) A. I. R. 1926 All. 144. 

(3) Criminal Ref. No. 18 of 192o decided -n 

2nd Mav 1928. 
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Magistrate at the retrial to take a bond 
under S. 106 if in his opinion the facts 
proved indicate the likelihood of a breach 
of the peace in the future on the part of 
the accused, of course provided that he 
has arrived at a conviction within S. 106. 

Accepting the reference I set aside the 
convictions and sentences and direct that 
the fines, if paid, be returned, and that 
the five accused persons be retried in 
the Court of a competent Magistrate in 
a regular trial, not summarily, upon 
charges under Ss. 323 and 147, I. PC. 
and any other charges that may be dis¬ 
closed by the evidence. 

Let a copy of this judgment be sent to 
the District Magistrate for his informa¬ 
tion and for the information of Mr. Sri 
Krishna Kumar, Magistrate of the 1st Cl. 
Pilibhit, who decided the original case. 

M.N./r.K. Retrial ordered. 
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Dalal, J. 

Lachmi Chand Dabu Lai — Plaintiffs 
—Appellants. 

v. 

Unkar Mal Chote Lai — Defendants— 
Respondents. 

Second Appeal No. 1472 of 1927, De¬ 
cided on 6th March 1929, against decree 
of Addl. Sub-Judge, Banda, D, - 31st 
May 1927. 

Limitation Act, S. 5—Reasonable dili¬ 
gence is the test. 

Where in case of a belated appeal the delay 
having been due to the mistake of a clerk, the 
Subordinate Judge refused to exorcise discre¬ 
tion favourably on the ground that the mis¬ 
take of a clerk is tantamount to the mistake 
of a party. 

Held : that the sole index for the exercise of 
such discretion is whether the appellant has 
acted with reasonable diligence : A. I. R. 

1017 P. C. 156, FoU. A. I. R. 1923 All. 455; 
A. I. R. 1924 AIL 176; 37 All. 267; A. I. R. 1926 
All. 252 and A.I.R. 1925 Oudh 189 and 374 
Hi sc. [P 351 C 2] 

Damodar Das —for Appellants. 

U. S. Rajpai —for Respondents. 

Judgment. —A ruling of any High 
Court is the greatest calamity that could 
happen to a subordinate Court as it 
chokes every pore of his intelligence. 
This is a second appeal from the dis¬ 
missal of an appeal by a Court of a Sub¬ 


ordinate Judge which refused to exercise 
its discretion under S. 5, Lim. Act. The 
Court has stated certain facts, admitted 
them as correct and then decided by rea¬ 
son of certain rulings that the appeal 
cannot be admitted under S. 5. No 
general principle is enunciated, and the 
Court does not take any trouble to exer¬ 
cise his discretion. If there is any prin¬ 
ciple enunciated relating to the decision 
it is to the effect that the mistake of a 
clerk is tantamount to the mistake of a 
party. 

This general proposition is subject 
to limitation. What has been ac¬ 
cepted as true in the present case is this. 
The trial Court delivered judgment on 
24th March 1926, and the very next day 
on 25th March the plaintiff delivered 
costs to his pleader’s clerk to obtain a 
copy of the decree. An application for 
copy was filed by the clerk on 26th 
March and the copy was ready on 23rd 
April. He obtained delivery on 26th 
April. The clerk, however, got mixed 
up and forgot that he had received the 
copy. The plaintiff went to the clerk 
several times after 26th April to inquire 
whether the copy had been obtained, and 
the clerk gave the answer that the copy 
was not ready by that time. The evi-; 
dence has been accepted that the plaintiff 
went to the clerk several times up to 9th 
May and again on 19th May the clerk' 
gave the same answer. The plaintiff went: 
again on 28th May and insisted on the 
clerk making proper inquiries, whereupon 
he promised to make an inquiry, and 
after a short time informed the plaintiff 1 
that the copy had been delivered to him 
as far back as 26th April. On receiving 
the copy on 28th May the plaintiff got 
the appeal filed on 29th. In such a case 
it can hardly be said that the negligence 
of the clerk was tantamount to the negli¬ 
gence of the party. The party had been 
diligent throughout and the finding is: 
one of fact that the party continuously 1 
went to the clerk to inquire about the 
copy, that prompt steps were taken to 
pay the clerk costs of obtaining copy and 
that as soon as the party was able to 
obtain the copy from the clerk the appeal 
was filed. In this very case if after giving 
costs to the clerk on 25th March the 
party had taken no further interest in the 
matter until he had been informed by the 
clerk at the end of May that copy had 
been obtained in April certainly the neg- 
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lect of the clerk would have been tant¬ 
amount to the neglect of the party. Their 
Lordships of the Privy Council quoted 
with approval the following dictum of a 
Full Bench of the Punjab Chief Court in 
Brij Indar Singh v. Ka?ishi Bam (l), 
(at p. 104 of 45 Cal .): 

“All that the section requires in express 
terms as a condition for the exercise of the 
discretionary power of admission of an appoal 
presented after time is sufficient cause for not 
presenting the appeal within the prescibed 
period. If such can bo shown, the Court may 
in its discretion, which is of course a judicial 
and not an arbitrary discretion, admit the 
appeal. We think the true guide for a Court 
in the exercise of this discretion is whether 
the appellant has acted with reasonable dili¬ 
gence in prosecuting his appeal, and we think 
further that he ought ordinarily to be deemed 
to have acted with ordinary diligence, when 
the whole period between the date of the 
decree appealed against, and the date of pre¬ 
senting the appoal does not, after excluding 
tho time spent in prosecuting with due dili¬ 
gence a proper application for review of judg¬ 
ment, exceed the period prescribed by law for 
presenting the appeal.” 

In tho present case the lower appellate 
Court has accepted the plaintiff’s version 
that from 24th March when the decree 
of the first Court was delivered, until 
28th May he was diligently trying to 
obtain a copy of the decree in order to 
file an appeal. In fact there can he no 
doubt as to his diligence because the ap¬ 
plication for copy was filed on 26th April. 
After that he went on inquiring of the 
clerk about the copy and ho was not in¬ 
formed by the clerk of the delivery of the 
copy until 28th May and immediately on 
receiving the copy he got the appeal filed 
the very next day on 29th. The plaintiff 
was continuously diligent so far as in 
him lay. Out of the rulings quoted by 
the learned Judge of the lower appellate 
Court two are mine reported in A. I. B. 
1925 Oudh at pp. 189 and 374. In both 
of them the party left the matter en¬ 
tirely to his counsel and his clerk and 
never bestirred himself to goad them into 
activity. In the case of Mahtab Kuer v. 
Birhmo (2) the party in delay did not 
take steps towards obtaining a copy until 
six weeks after the decree to be appealed 
against. The copy w$ts not actually ap¬ 
plied for till several weeks later, the long 
vacation having intervened. In the case 

(1) A. I. R. 1917 P. 0. 156=45 Oal. 94=44 
I. A. 218 (P.G.). 

. (2) A. I. R. 1924 All. 176. 
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of Buddhu V. Diivan (3), another case 
quoted by the lower Court, the party afc 
fault thought that he had done all that 
was required of him to be done by giving 
the papers of the case and a fee of some 
sort to a legal practitioner. In this Court 
the learned counsel for the respondent 
quoted another ruling of a Bench of this 
Court : Ahmad Husain v. Muhammad 
Fasih-ullah (4). In that case the decree 
appealed against was signed on 2nd April 
and an application for copy was not put 
in till 13th. The copy was not taken 
back till 25th April and the memorandum 
of appeal was not filed till 3rd May. In 
that case the lower appellate Court had 
considered the question of discretion in¬ 
dependently of rulings and come to the 
conclusion that the appellant had shown 
laches in attempting to procure a copy of 
the decree which it was essential for him 
to obtain before he could file his appeal. 
No application for copy in that case was 
made until throe days before the period 
of limitation expired. Another ruling 
quoted was that of my brother Sulaiman 
in Bam Blip v. Naik Bam (A. I. B. 1926, 
All. 252.) That was a peculiar case where 
no affidavit was filed in the lower appel¬ 
late Court and all the circumstances of 
the case were not disclosed to it. In that 
case tho learned Judge refused to enter¬ 
tain the second appeal on the ground that 
the appellate Court had exercised the dis¬ 
cretion vested in it. In the present case, 
in my opinion, no discretion has been 
exercised but merely a string of rulings 
has been quoted, according to which, the 
learned Judge seemed to be of opinion 
that his own discretion was barred. 

In my opinion this is a case where dis¬ 
cretion should «be exercised in favour of 
the plaintiff. I set aside the decree of 
the lower appellate Court and remand the 
appeal to it for admission and trial. 

Costs here and heretofore shall abide 
hs result. 

P.R./r.K Appeal remanded . 


(3) [1915] 37 All. 267=28 I. 0. 265=13 A. L. 
J. 286. 

(4) A. I. R. 1923 All. 455=45 All. 432. 
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v. 

Official Liquidators, Dehra DunMus- 
soone Electric Tramway Go. Ltd.—Re s- 
pondents. 

Letters Patent Appeal No. 100 of 1927, 
Decided on 30th January 1929, against 
order of Mukerji. J., D/- 19th July 1927. 

❖ ❖ (a) Companies Act (1913), S. 229— 
“Rules” include rules in sections, under Act 
and of practice. 

The phrj.se “the same rules.as are 

in force for the time being under the law of 
insolvency” in 3. 229 is wide enough to in¬ 
clude rules contained in the sectious of tho 
Provincial Insolvency Act, rules made under 
any power conferred by that Act and rules of 
practice unless there is something in th - Com¬ 
panies Act itself already providing for tho 
matter in question, or in conflict with tho 
rule which it is proposed to import.[P 356C 1,2] 

# & (b) Companies Act (1913), S 229— 
Secured creditor can stand outside winding 
up proceedings — He must, however, obtain 
leave to proceed from winding up Judge — 
Companies Act, S. 171. 

No secured creditor need, or can ba forced 
to prove his debt, and such a creditor can 
staud wholly outside che winding up proceed¬ 
ings if he so olocts and roly upon his security 
or his decree if he has obtained one, provided 
ho has obtained leave to proceed from tho win¬ 
ding up Judge. . [P 3G0 0 lj 

❖ # (c) Companies Act, S. 171 — Leave 
can be refused absolutely — Winding up 
Judge, however, cannot annul secured credi¬ 
tor’s security or decree — Except in excep¬ 
tional cases leave should be refused only for 
such time as would be necessary to make up 
his mind either one way or other. 

Although tho winding up Judgo has juris¬ 
diction to refuse leave absolutely it cannot 
under colour of refusing leave or otherwise, 
annul or modify a secured creditor’s security 
or decree. Tho winding up Judge should re¬ 
fuse leave absolutely onlv in exceptional cases. 
Ordinarily ho should refuse leave only for 
such time as may be necessary to enable him 
in the particular oircurnstancos of each case to 
determine whether ho will direct tho liqui¬ 
dator to pay off tho claim and thus save un¬ 
necessary costs to the estate or whether ho 
will give leave to proceed, or whether ho will 
direct tho liquidator to take such stops as may 
bo open to him to got tho decree set aside. 

^ _ [P 360 G 1] 

* (d) Companies Act, Ss. 231 and 232- 

Winding up Court cannot adjudicate upon 
title of third persons—Liquidator must file 
regular suit for it. 

Pe / NUmii,U,*h % /.—A winding up Court 
unlike an insolvency Court, cannot take cog¬ 
nizance of aud adjudicate on the titlo of third 
persons except to the limited extent mentioned 
in Ss. 231 and 232 ; and if it is necessary to 
impeach such title, the liquidators must havo 

1929 A/45 & 4G 


recourse to regular suits cognizable by ordi¬ 
nary civil Courts. [p 302 C 1] 

Boys, J. This case arises out of an 
order of Mukerji, J., dated 19th July 
1927, made in winding up proceedings. 

A Letters Patent appeal was hied from 
that order and came up for hearing before 
Sulaiman, J., and Weir, J. Those two 
learned Judges were to some extent but 

not wholly in agreement, and the case 
has been referred to the present Bench 
consisting of King, J., Niamatullah, J , 
and myself for an expression of our 

opinion on the question of law raised in 
the appeal as regards the extent of tho juris¬ 
diction vested in the Company Judge undor 

S. 171 in the matter of granting leave to a 
mortgagee decree-holder.” 

This question 1 shall re-draft presently. 

The case has been referred to us for 
our opinion under Cl. 27, Letters Patent. 
That clause requires the Judges who havo 
diLlered to ^ state tho point upon which 
they differ.” In the form in which it 
has been referred to us we have had to 
ascertain from the record (there were no 
loss than 10 grounds of appeal), and from 
the statements of counsel and by com¬ 
paring the judgment under appeal and 
the two judgments of the appellate Bench 
what exactly was tho question which we 
were invited to answer. 

I will buefly state tho facts which in 
greater detail appear from the judg¬ 
ments of Mr. Mukerji, J. and Mr. 
Weir, J. After certain preliminary 
proceedings the present appellants, who 
had previously given some indecisive in- 
d 1 cat ions of their inteution to submit 
their claim to the receiver, put iu a 
definite application on 12th April 
1927 asking to be allowed to proceed 
to execution of a deciee which they 
had obtained on foot of a mortgage. 
They also asked to be allowed to pro¬ 
ceed with a pending suit. But as to 
this we have not been addressed This 
action of the appellants has been under¬ 
stood throughout as an intimation of 
their intention to stand out of the win¬ 
ding up proceedings and not submit their 
claims to proof. 

Mr. Justice Mukerji had in a previous 
suit Union Indian Sugar Mills Co v. 
Brij Lai 1) held that be was entitled, 
if he suspected that the claim wa 9 not 
a just claim, to go behind a decree for 
damages and in proper circumstances to 
refine to allow effect to that decree, and 
11) A. 1. R. 1927 All. 42G=*49 All. 728' 
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to call upon the creditor to establish 
before him that he had suffered any 
damage, and the extent of that damage 
and to disallow finally part or the whole 
of the claim. The decision of Mr. 
Mukerji, J. that he had power in the 
case of a decree for damages to adopt 
that course was incidentally and gen¬ 
erally approved by a Division Bench in 
Ram Lai v. Kashi Char an (2). 

• In the present case it was contended 
before Mr. Mukerji, J, as set out in his 
judgment, that 

4 ‘ although under S. 171, Companies Act 
the decree could not ho oxecuted without 
the permission of the Court, yet the granting 
of the permission was more matter of course 
and should bo granted.” 

This position was founded on the fact 
that in the present case the applicants 
for leave were in the position of a se¬ 
cured creditor ” who had the same 
rights as a secured creditor of an insol¬ 
vent individual. It was contended that 
as a secured creditor the applicants had 
a right to stand out of the winding up 
proceedings altogether, and to proceed 
as if those proceedings did not exist, 
with this single exception that they 
must draw their claims to the notice of 
the winding up Judge in order to obtain 
his mechanical sanction to their pro¬ 
ceeding. Mr. Mukerji, J. did not refer in 
his judgment to S. 28 (6), Pro. Ins. Act, 
or to any suggestion that that section 
was imported into the law regulating 
the winding up of companies by S. 229, 
Companies Act. I quote the following 
excerpts from the conclusion of Mr. 
Mukerji, J.'s judgment: 

“ (a) Having regard to the conduct of Mr. 
Belti Shah (the managing director) alone I 
should hesitate moro than once before I ac¬ 
cepted an ex parte decree against the company 
as a bona fide one and above the scrutiny of 
the Official Liquidators.” 

“ (b) If the decree be found to be supported 
by good consideration the applicants may be, 
if they agree, put down as secured creditors 
with a first chargo on the entire or a portion 
of the assets of the company, and they may 
thus be put in the same position in which 
they would be if they could execute the decree 
by themselves. However, that ^ is a point 
which has not risen for decision.” 

**(c) After the consideration of the decree 
has been enquired into it will be time to see 
whether the decree should be executed by 
representatives of Lala Raghu Mai or whether 
the liquidators should pay them, as a first 
charge-holder out of the assets of the company 
or out of such parts of the assets of the com- 

(2) A. 1, R. 1923 All. 380. 


pany as may have been validly charged by the 
company,*’ 

(d) “ I hold therefore, that leave to exe¬ 
cute the decree should be refused.” 

m # 

I note here that Mukerji, J., did nob 
say what course he proposed to adopt if, 
after the liquidators had had time to con¬ 
sider the merits of the case in which the 
decree had been obtained, he (Mukerji, 
J.,) was of opinion that the decree or 
part thereof was not supported by consi¬ 
deration in his opinion good. 

As the julgment stands it may be that 
in that event he would continue to refuse 
leave to proceed to execution of the deo- 
ree only until the liquidators had had 
time to file a suit to get the decree set 
aside. On the other hand it may be that 
he would hold that he was entitled to 
ignore the decree and himself allow only 
such part of the debt if any, as might 
find to be justly due. 

As Mukerji, J.'s judgment has not defi¬ 
nitely stated which of these two courses 
he would adopt, it was at least open to 
argument that the appeal from his order, 
on the main ground on which we are 


isked to sot it aside, is premature. 

But it is contended for the appellants 
ihat from the statement of Mukerji, J . 
n an earlier portion of his julgment 
.hat he was still of the opinion that he 
ias expressed in Union Indian Sugar 
Mills Co. v. Brij Lai (1), and from the 
general tenor of the judgment, it was a 
air inference that he had held that in 
;he case of this decree obtained by a 
secured creditor he had the same powers, 
md meant to exercise those powers, as 
le had already held himself to be entit- 
ed to exercise in the case of the holder 
)f a decree awarding damages. 

There is something to be said for this 
new of the judgment under appeal put 
)y the applicants, and it appears to have 
)een so accepted by the Judges who re¬ 
erred the case to us, and I, therefore, 
ihink it desirable to deal with the ques 
iion raised in the appeal. Moreover, bo 
fudges were of opinion that an appeal 1 
ie and therefore that question cannot 
jerhaps be considered as being inclu © 
n the matter for our consideration. 

In order to ascertain the exact point 
ipon which our opinion is reaHy requi¬ 
red I have analyzed and compared the 
udgments of Weir and Sulaiman, J J 

Weir, J., was apparently of the opi 

:hat the words 
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the same rule ...... as are in force 

for the time being under the law of insol¬ 
vency n 

sufficed generally to import the provi¬ 
sions of S. 28 and particularly S. 28 (6), 
Pro. Ins. Act, 5 of 1920, but in so Jar 
•as the immunity given by S. 28 (6) 
to a secured creditor from being required 
to obtain leave of the Court was con¬ 
cerned it could not be availed of in wind¬ 
ing up proceedings in view of the specific 
provisions in S. 171, Companies Act. 
Sulaiman, J., was of the view that the 
word rules " must be interpreted in 
the sense of the General Clauses Act, 
'8. 3 (47), and the use of that word did not 
suffice to import S. 28 (6), Pro. Ins. 
Act. It will be seen, therefore, that, 
though for different reasons, both the 
learned Judges were of opinion that 
8. 17L must prevail, and in this respect 
S. 28 (6), Pro. Ins. Act, would not help 
the appellants. 

Both Weir and Sulaiman, JJ., were in 
agreement that a winding up Judge has 
jurisdiction to refuse leave to a secured 
fire litor and were equally in agreement 
that he has no jurisdiction to order a 
secured creditor to come in and justify 
his decree. There is no effective differ¬ 
ence, then, in the opinions of the two 
.learned Judges on either of these three 

points nor was there on certain other 
minor points. 

Weir, J., further held that tlie wind¬ 
ing-up Judge while ho has jurisdiction 
to refuse leave ha3 “ jurisdiction " to 
refuse only temporarily to enable him to 
decide whether he will : 

(a) direct the liquidator to pay up the 
■decree, or ; (b) allow the decree-holder to 
file a suit to proceed or (c) direct the liqui¬ 
dator to get the decree set aside; that the 
winding up Judge has no jurisdiction to 
refuse leave absolutely” and thus himself 
virtually tear up the decreo and the mort¬ 
gage-deed on the foot of which the decreo 
was obtained. Mr. Justice Sulaiman on 
the othor hand has held that the winding 
up Judge has power to refuse leave 
absolutely, and this would, of course, 
include the lesser powers which alone 

Mr. Justice Weir would allow. It is in 

this last point that the learned Judges 
have really differed, and I have, there- 
fore, redrafted the question for our 
opinion as follows • 


.'i f h /?^ a t p0 .7 On has Gained a mor 
^elated 4th April 1923) on the assets, inch 

«mo\eablo and immovable property of a 


pany, and has obtained what was in effect an 
ex-pacto decree (dated 12th January 192G) and 
winding up procaedings of the affairs of the 
Company have commenced (on 2 ( Jth January 
192G) on which date also a general stay order 
was passed under S. 1G9, Companies Act, and 
he has applied to the winding-up Judge for 
leave to proceed to tho further onlorceinent of 
his security, has the winding up Judge, if on 
inquiry he is for any reason satisfied that the 
claim was not a just one, power under S. 1G9, 
S. 171 or any other sectiou of or rule made 
under tho Companies Act 7 of 1913 to continue 

the stay absolutely or to refuse absolutely to 
grant leave ? 

Or has he only power so to stay or so to 
refuse leave temporarily with a view to deter¬ 
mining whether he will direct the liquidator 
to pay up the decree or allow the deoree-hold-or 

to proceed or direct the liquidator to file a 
suit ? 

The phrase “refuse absolutely" may be 
used for the sake of brevity for that which 
I should prefer, “to meet with an un¬ 
qualified refusal an application for leave 
to proceed" or “refuse leave finally and 
unconditionally." 

My brothers, King and Niamatullah, 
JJ., agree that this is the real question 
for our consideration. 

We have been referred to the following 
provisions of law by one or other of the 
counsel : 


i The Companies Act, S. 169, S. 171, 
Ss. 228-232 and any other Act, sec¬ 
tion or Rule which may be held to be 
imported by S. 229, more particularly 
with reference to the Provincial Insol¬ 
vency Act 5 of 1920, Ss. 28 (6) and 47, 
the Rules under the Companies Act par¬ 
ticularly Rr. 45 to 50 and 104 and 
the practice and procedure in company 
matters in England so far as imported by 
R. 104, Companies Act, with more parti¬ 
cular reference to the English Companies 
winding up) Rr. 1909, Nos. 88 to 99 
103, 104 and 135. 




, » - - & i x y VO/. IJ 

(2), 33, 34, 44, 45, 61 and 64, Pro. Ins. 

Pr0 ‘. Ia !’ Acfc Kules and 
o. Lod Companies Act. 

On behalf of the decree-holder appel¬ 
lant’s counsel has contended in effect for 
the view taken by Weir, J. We did not 
challenge the position that his client 
must ask for leave to proceed. For the 
respondent, i. e. for the liquidator, coun¬ 
sel has contended broadly that there is 
no distinction in winding up matters 
between the position of an unsecured and 
a secured creditor, except possibly to this 
extent that in the case of a secured credi¬ 
tor tho winding up Judge may, if he so 
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desires, give him permission, if he is 
satisfied that the debt was a good and 
just debt, to proceed to enforce his secu¬ 
rity whether by filing a suit or by pro¬ 
ceeding to execution of his decide if he 
has already obtained one. 

We were also invited by counsel on both 
sides to consider the numerous cases 
quoted in the judgments of Mukerji, J., 
and Weir, J., together with a few further 
cases not so mentioned, I will proceed 
to state as briefly as possible my view. 

On the face of them Ss 1G9 and 171 
are wide enough to confer upon the wind¬ 
ing up Judge power respectively to stay 
all proceedings by a secured creditor and 
to refuse leave to a secured creditor to 
proceed The appellant then relies on 
S. 229. That section provides that in 
the winding up of an insolvent company 
(and in this case there is no doubt about 
the insolvency) 

“ the Baino rules shall prevail and be ob¬ 
served with regard to the respective rights of 
secured and unsecured creditors and to debts 
provablo and to the valuation of annuities 
and future and contingent liabilities as aro 
in force for the time being under the law of 
insolvency with respect to tho estates of per¬ 
sons adjudged insolvent.” 

The second portion of the section says 
that 

“ all persons who in such case would be 
entitled to prove for and receive dividends out 
of the assets ot the company may come in 
under tho winding up, and make such claims 
against the company as they respectively are 
entitled to by virtue of this section.” 

There was much contention before us 
as to the meaning of the phrase 

“ the same rules . as are in force 

for the time being under the law of insol¬ 
vency.” 

For the liquidator it was contended 
that the word “rules” must be restricted 
to the scope given to it by the General 
Clauses Act S. 3 (47). For the appellant 
creditor it was contended that the phrase 
is wide enough to include rules contained 
in the sections of Provincial Insolvency 
Act, rules made under any power con¬ 
ferred by that Act and rules of practice. 

As to tho proper construction Weir, J., 
and Sulaiman, J., differed, and though 
they both agreed, though for different 
reasons, that the secured creditor could 
obtain no benefit from S 28 (6), Pro. 
Ins. Act, it is still necessary for us to 
consider which is the correct interpreta- 
tion for there are provisions besides S. 28 
(6) to be considered in answering the 
main question. 


I am of opinion that the contention of 
the appellant is correct. The section is 
copied verbatim from the English Act 
and prima facie it would be unjustifiable 
in such circumstances to restrict the 
word to a meaning given to it by a 
purely Indian Act. Again by R. 104 
Companies Act the Court is instructed 

to apply 

“ the practioe and procedure of the High 
Court of Justice in England in matters relat¬ 
ing to Companies.” 

Again the R. 104 just referred to- 
begins : 

“ In cases not provided for by these rules 
or by rules of procedure laid down in the 
Act.” 

That rule itself, therefore, definitely 
applies the word “rules” to provisions- 
contained in the Act itself. Finally on 
the supposition that the word “rules” 
was to be taken in the sense of rules 
made under an Act counsel for the res¬ 
pondent was invited to say to what rules 
made under an Act relating to insolvency 
the section referred if his interpretation 
was accepted. There are some rules made 
under S. 79, Pro Ijs. Act, but no rules 
bearing in any way on the rights of se~ 
cured and unsecured creditors, and coun¬ 
sel was not able to point to any such 
and was reduced to acknowledging that 
if his interpretation of the section was 
accepted the section was without mean¬ 
ing. I see, therefore, no reason for res¬ 
tricting the word rules ’ in S. 229 to 
the narrower sense of rules made under 
an Act.” I am, therefore, of opinion that 
the rules contained in any section of the 
Provincial Insolvency Act, the rnles, if 
any, made under the Act and any appro¬ 
priate established rules of practice in in 
solvency proceedings aro imported into 
the Companies Act, unless there is some¬ 
thing in the Companies Act itself already 
providing for the matter in question, 
or in conflict with the rule which it is 
proposed to import. 

Counsel for the respondent next con¬ 
tended that even if the wider mean¬ 
ing must he given to the word 
“ rules” in S. 229. the rule by which a 
secured creditor was given immunity in 
insolvency proceedings was not intended 
to be imported but only the rule giving a 
securer! creditor priority. There does 
oot, hpwever, appear to bo any justifica¬ 
tion prima facie for admitting the one 
class of rule and not admitting the othe£ 
Moreover, it is manifest that the rule 
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giving a secured creditor priority, if and 
so far as any such rule existed, is not a 
right given by the law of insolvency. 

Counsel was unable to point to any 
provision in tbe Insolvency Act or in any 
rule made under that Act by which prio¬ 
rity was given and admitted that the 
right to priority, ia so far as it existed, 
was given by “the general law.” The 
only relevant sections in the Provincial 
insolvency Act and the Companies Act of 
which I am aware are S. 61 in the former 
and S. 230 in the latter which have uo 
bearing on priority in this connexion. 

If, therefore, the word “rule” in S. 229 
is given the wider meaning it is not ap- 
apparent what rules there are in insol¬ 
vency to be imported except*the rules con¬ 
tained in S. 9 (2), S. 28 (6) and S. 47, 
Pro. Io9. Act. 

Mukerji, J. is also apparently, though 
ho has not discussed the point, of the view 
that the rulos contained in appropriate 
sections of the Provincial Insolvency Act 
are imported by S. 229 for ho refers to 
an l relies on S. 34 (2) of that Act at p. 
455 (0/25 A. L. J.) of his judgment in 
■Union Sugar Mills v. Brij Lai (L). 

If in truth the appropriate sections of 
iho Provincial Insolvency Act are not to 
be hold imported by S 229 wo should 
look in vain for much necessary guidance 
e. g., where are we to find the definition 
of secured creditor” except in S. 2 (1) (e) 
of that Act ? 

I should also find it surprising if the 
principles contained in rules made under 
an Act were imported (so far as appro¬ 
priate) and not the principles contained 
in rules made in the Act. 

Giving therefore the wider meaning to 
the term “rules” in S. 229 I would hold 
the provisions of S. 9 (2), S. 28 (6) and 
i'o. 47 to be imported unless thore be some¬ 
thing in the Companies Act itself either 
directly substituted for those provisions 
or something otherwise showing that the 
importation of those provisions is inap¬ 
propriate. I agree, therefore, with Weir 
-I-'s, interpretation of S. 229. 

•As to whether it is necessary for a 

socured creditor to apply at all for leave 

to proceed, it is not necessary for me to 

express an opinion since both the learned 

Judges were, though for different reasons, 

of one opinion that leave must be applied 
for. 

The next and main question is : what, 


if any, are the special rights of a secured 
creditor? 

Section 229 heirs on the face of it a 
reference to “the respective rights of 
secure! and unsecured creditors.” The 
phrase is in itself sutficient to show that 
the legislature recognized a difference 
between the rights of the two classes of 
creditors. In vie\y of what I have said 
above as to the scope of S. 229 I see no 
reason for excluding from importation in¬ 
to winding up proceedings the broad esta¬ 
blished and admitted principle of insol¬ 
vency law in the case of insolvency of an 
individual that a socured creditor can 
stand outside tho proceeding, as evidenced 
by, amongst other soctions S. 9 (2), 
S. 28 (6) except so far as getting leave is 
concerned (as to which both the learned 
Judges of the Division Bench were in 
agreement) and S. 47 and as evidenced by 
the prevailing practice. 

In this connexion I note that R. 104, 
Companies Act Rules of this Court, autho¬ 
rizes this Court to be guided by the prac¬ 
tice and procedure of the High Court of 
Justice in England in matters relating to 
compinies so far as they aro applicable 
and not inconsistent with these Rules and 
tho Act. Turning to tho English “Com¬ 
panies winding up Rules 1909” we find 
R. 135 which was incidentally referred 
to by counsel for the appellant. That 
was a.Rule in reference only to the raattor 
of voting ,but it contains the phrase 

‘a socured creditor shall, unloss ho surrenders 
his cocurity stato. M 

With this may be compared 

‘where a socured creditor relinquishes his 
socurity” 

in S. 47, Pro. Ins. Act, and the similar 
phrase in S. 9 (2). It is clear, then, 
that the situation is in all three cases 
contemplated that a secured creditor 
may choose not to surrender his security. 

I should find it difficult to reconcile the 
two positions that a creditor may decide 
not to surrender his security, while at 
the same time a winding up Judge may 
throw that security aside and examine 
into the ju9tico of tho debt exactly as 
if no security had ever existed. Nor has 
any principle been suggested to us or 
suggested itself to me why a secured 
creditor should be allowed to stand out 
in the case of the insolvency of an indi¬ 
vidual and not in the insolvency of a 
company. 
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. the other hand I find no difficulty or “ which may be, i. e., are allowed to* 
in reconciling the two positions, that a be, proved. ” To appreciate this mean- 
secured creditor can stand on his security ing of “-provable under this Act ” in S. 28- 
hut that he must obtain leave to preceed, (2), S. 33 (l) and (3), S. 44 (2) etc., we 
when we bear in mind the purpose with must look at sections such as the proviso 
which the provision in S. 171 was en- to S 33 (1), S. 34 (i) and S. 45. 
acted. In reference to the similar provision But of course the real question of im- 
in S. 87, English Act of 1862, it was poin- portance is whether “ provable under 
ted out by James E J. in David Lloyd this Act ” read with S. 64 means that in» 
6 Ch. Div. 339 (344) that the object was the case of all creditors, secured as well 
to enable the winding up Judge to pre- as unsecured, if they do not choose to come- 
vent a multiplication of costs to the de- in (R. 45) and prove if called upon to do so* 
triment of the estate and not to enable (Rr. 46 to 49) they will lose their claims- 
him to interfere with the property * of That this is not so in the case of secured 
the mortgagee. creditors, in the sense that they must,. 

Counsel for the liquidator was driven if called upon to do so, satisfy the wind- 
to contend that no difference is made bet- ing up Judge that their security is- 
ween a secured and an unsecured creditor for a just debt, is clear from S. 47,. 
and he referred to Rr. 47 to 53 and R. 104 Prol. Ins. Act, the language of which is- 
Indian Company Rules and R 103 En- consistent only with the idea that the- 
glish Rules. I shall refer by a general secured creditor need not prove a.t all if 
observation to these rules later, but a he relies on realizing his security, 
sufficient answer to the broad statement Here I may note an indication from- 
of counsel is that S. 229 on the face of it Rr. 135 and 136, English Company Rules- 
shows that there is a difference in the under which, when a secured creditor- 
rights of the two classes. And if indeed himself wishes to prove for the purpose- 
there be no difference between the rights of voting, he puts his own value on his 
of a secured and an uusecured creditor security and not the value which the- 
in the matter of their being liable to be liquidator may choose to allow, 
called upon to prove their claims and All the rules either in the Indian Com- 
seeure entry on the schedule, what, in panies Act, or in the English Company- 
view of the provisions of S 61 (5), Pro. Rules quoted to us on behalf of the res¬ 
ins. Act, and S. 183 (4), Companies Act, pondent relating to the necessity of 
becomes of the right to priority which at proof and which it is suggested are of 
another stage of the argument for the general application are entirely consis- 
liquidator it was admitted and conten- tent with the view that they apply only 
ded the secured creditor had. to those creditors who are unsecured or,. 

Counsel was further driven to urge where they specifically refer to secured 
that a creditor claiming to be a secured creditors, to those secured creditors who 
creditor is not a “secured creditor” at all have given up their security or who r 
until he has “proved’’ his security. To having endeavoured to obtain satisfac- 
this the definition of “secured creditor” tion, have only succeeded in obtaining, 
in S. 2 (l) (e), Pro. Ins. Act, is a suffi- satisfaction in part and claim to prove- 
cient answer. In fact even an unsecured for the remainder. 

creditor, in order to seure acceptance of It is not, therefore, necessary to consi- 
his claim does not necessarily have to do der how far such rules as Nos. 88,. 
more than send it in under R. 45, which etc., of the English Company Rules- 
sending in would appear to be equivalent (or R. 21 under the Pro. Ins. Act 
to the state which is described as “notify" which was not, however, mentioned for 
ing” in S. 64, Pro. Ins. Act ; even such the respondent) are imported at all by 
a creditor need not “prove” unless called the Indian Companies R. 104 when there 1 
upon vide R. 46 : are Indian Companies Rules (e. g.,) R. 45* 

In this connexion I note the phraseo- etc.,) dealing with the same matters^ 
logy of the second part of S. 229, “all per- . Similarly there is nothing in K as M. 
sons who would be entitled to prove ^ ♦ Prasad v. Union Bank of India \ >' 
may come in. ” The word “ provable ” quoted for the respondent to show a • 

as used in the Provincial Insolvency Act, the decree was a mortgage decr ee or _ a 

does not in my opinion mean “ which ~( 3 ) [1919] 41 All. 432=50 -I. C. 115=17 A- 
must be proved. ” but “capable of proof ” L. J. 464. 
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any question of the rights of a secured 
creditor arose at all. 

I have not considered 'it necessary to 
consider in detail the English cases to 
which reference has been made. It is 
admitted on all sides that not one of the 
cases whether Eaglish or [ndian, sug¬ 
gests that the winding up Judge can 
compel a secured creditor to come into 
the winding up proceedings or in any 
way submit his claim to scrutiny. In 
cases such as In re Van Laun , Ex-parte 
Ghatterton{ 4) it is clear that the se 
cured creditor had exercised his option 
to come into the winding up proceedings 
and submit his claim to the winding up 
Judge. They are no authority for the 
proposition that the Judge has power to 
compel him to come in. 

The fact that there are no cases in 
which it has been held that a winding 
up Judge can compel a secured creditor 
to bring in his security and that he can 
scrutinize that security and if he sees 
fit, in effect tear it up, and no cases 
in the opposite sense suggests that 
the practice in England and in this 
country has been uniform in one direc 
tion or the other and has been re- 
garde l as not open to question. This 
uniformity of practice suggests the foil¬ 
ing consideration. If the practice has been 
uniform in favour of the secured cre¬ 
ditor it would be natural to find that the 
question of his privilege had never been 
raised. On the other hand if the prac¬ 
tice had been in a sense adverse to the 
secured creditor it is almost certain that 
that practice would be found to have 
been confirmed by some judicial decision 
or decisions, for it is almost certain that 
some secured creditor would at one time 
or another, on the strength of the law 
and practice applying to bankruptcy pro¬ 
ceedings, have challenged the power of 
the winding up Judge. So far, therefore, 
as any conclusion can be drawn from the 
absence of any judicial authority either 
way that conclusion must be in favour 
of the secured creditor. 

If it be asked why a secured creditor 
should ever desire to come into the 
winding up proceedings, it is manifest 
that there may be cases in which he may 
feel that his chances of realizing his 
money in goodjime, if he depends solely 

(4) [1907J 2 K. B. 23=76 L. J k!~B~644 = 

23 T. L. R. 384=51 S. J. 344=14 Man- 

son. 91=97 L. T. 69. 


on his security, may possibly be jeo¬ 
pardised if he stands aloof from the 
winding up proceedings altogether and 
allows them to arrive at a termination 
before he has realized his security. 

Finally I would note that it would in 
my view be surprising indeed if the 
legislature had meant by language merely 
requiring leave to be obtained to confer 
power to tear up a decree and also the 
security upon which it was founded. 

In my view our answer must then be 
guided by the two considerations : the 
winding up Judge has jurisdiction to 
refuse leave, but his discretion to refuse 
leave must be exercised 

with a due regard to the rights of third per¬ 
sons who wero not members of the company 
and who had not to come in and claim to 
share * * such as a mortgagee*; Per James 
L. J., in David Lloyd & Co. (5).” 

To say that the discretion is thus 
limited is in effect to place a restriction 
on the exercise of his jurisdiction by the 
winding up Judge, but that is no more 
than the English Courts have found it 
necessary to do. 

It is clear that in any case the orders 
of the winding up Judge staying proceed¬ 
ings under S. 169 and refusing leave 
under S. 171 cannot be operative any 
longer than the winding up proceedings 
continue and further it is very difficult 
to conceive an unqualified refusal to give 
leave which would not infringe on the 
rights of the secured creditor. Ordi¬ 
narily, for a winding up Judge to say to 
a secured creditor that the merits of his 
claim are so dubious that leave to pro¬ 
ceed is unconditionally and finally re¬ 
fused is going perilously near permitting 
him to adjudicate on the merits of the 
claim. It may not be in form an adjudi¬ 
cation, but it is a judicial pronouncement 
and it may have a serious repercussion on 
the right of the secured creditor to an 
unprejudiced trial of his claim and also 
it may induce a purchaser to pay an en¬ 
hanced price under what may prove to 
have been a false impression of security 
created by the action of the Judge. But 
there may possibly in very exceptional 
circumstances be a case in which un¬ 
qualified refusal would be upheld and it 
may be that Jessel, M. R. (with whom 
James, JJ. and Cotton, L. J., expressed 
their agreement) had this possibility in 
mind when he held in the case to which 
I_have just_referred that those who de- 

(5) [1877] 6 Ch. D. 3397 
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sire to restrain a secured creditor from 

proceedings must offer to pay him off or 

show some special grounds for restrain¬ 
ing him. 

I would state the following proposi¬ 
tions : 

(1) That no secured creditor uced, or 
can be forced to prove his debt, and, 
jthat, with the next following exception, 
jsuch a creditor can stand wholly outside 
the winding up proceedings if he so 
elects and rely upon his security or his 
decroe if ho has obtained one, 

(2) That every secured creditor must 
obtain leave to proceed from the wind¬ 
ing up Judge. 

| (3) That the winding up Judgo has 

jurisdiction to refuse leave absolutely. 

' (4) That winding up Judge has not 

'jurisdiction, under colour of refusing 
leave or otherwise, to annul or modify 
I a secured creditor’s security or decree. 

; (5) That, while there may be somo 

jexceptional case in which the winding 
up Judge may refuse leave only for such 
time as may be necessary to enable him 
in the particular circumstances of each 
case to determine whether he will direct 
the liquidator to pay off the claim and 
thus save unnecessary costs to the estate 
or whether he will give leave to proceed, 
jor whether he will direct the liquidator 
jto take such steps as may be open to 
him to get the decree set aside. 

Where the secured creditor has not 
yet obtained a decree an alternative con¬ 
sideration may arise as to whether the 
winding up Judgo will direct the liqui¬ 
dator to apply to be made a party to any 
proceeding that the creditor may have 
instituted or desire to institute but we 
have not been called upon to deal with 
that. 

King, J — I fully agree to the views 
expressed by Boys, J. and have only one 
comment to make. 

The language of S. 228, Companies 
Act 1913, seems to me to furnish 
an additional argument for the view that 
the word “ rules ” in S. 229 is not to bo 
construed as having only the narrow 
meaning given to that word by S. 3 (47) 
General Clauses Act, 1897. 

In S. 228 we find that the law of in* 
solvency “ is to be applied ” in accord¬ 
ance with the provisions of this Act 

“ to the winding up of insolvent companies. 

It must be noted that the expression 
used is M 
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law of insolvency” and not “ rules 

which are in force under the law of in- 
solvency.” " 

Now there is no provision of the 
Companies Act which expressly applies 
the law of insolvency to insolvent 
companies.^ S. 229 does, however, pro¬ 
vide that rules which are in force, 
on certain subjects, under the law of 
insolvency shall be observed in the 
winding up of insolvent companies. 

S 229 therefore undoubtedly appears to 
be the provision of tho Act which is 
mentioned in S. 228, as applying the 
law of insolvency to insolvent com¬ 
panies This leads me to conclude 
that tho legislature did not intend to 
draw a distinction between ** the law of 
insolvency” (mentioned in S. 228) and 
the rules in force under the law of in¬ 
solvency ” (mentioned in S. 229). This 
implies that the word ** rules ” in 
S. 229 must he liberally construed in 
the sense of “ rules of law ” including 
(a) provisions of the Insolvency Act, (b) 
rules made under that Act, and (c) rules 
of practice. 

Niamatullah, J.— I agree with. Boys, 

J. to the answor ho proposes to make 
on the question referred to the Full 
Bench and would add a few observations 
in support of his conclusions and to 
emphasize some aspects of the case on 
which they rest. 

The facts of the case so far as they 
are necessary to make my remarks in¬ 
telligible are briefly as follows : 

The appellants Lala Hansraj and 
others obtained, on 28th October 1924, 
an ex parte decree for sale, passed by a 
learned Judge sitting on the original side 
of the Calcutta High Court, for a large 
sum of money (about Rs. 1,77,000) on 
foot of a mortgage deed dated 25th April 
1923, executed by Dehradun Mussoorie 
Electric Tramway Co. Ltd., which has 
since gone into liquidation and is being 
wound up by Mukerji, J. a learned Judge 
of this Court. Inasmuch as no legal 
proceedings can be taken except by leave 
of the Court, i. e., the Judge exercising 
jurisdiction under the Companies 
Act (S. 171) the appellants applied for 
leave to take out execution of their 
decree. Mukerji", J held that the leave 
** to execute the decree should be re¬ 
fused.” His order, which has been 
quoted by Boys, J. in the leading judg¬ 
ment has been construed to mean, and 
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the case has been argued on the assump¬ 
tion, that he ruled, in effect, that after 
scrutinising the claim of the appellants 
under their mortgage-deed and the decree 
obtained by them, the learned Judge 
should decide what amount of money, 
if any, is due to them and what part of 
the company s assets should be charged 
therewith, or whether the decree should 
be allowed to be executed. On appeal 
irom this order the learned Judges com¬ 
posing the Division Bench, which heard 
it, disagreed on a question of law. 
Sulaiman, J., held that the learned 
Company Judge had the jurisdiction to 

refuse leave “ absolutely ” and “ was 
not bound to suspend the grant of leave 
for a limited period only.” Ho added : 

I express no opinion on tho question who- 

u r the present case is or is not a fit caso in 
which leave should have bosn refused.” 

Weir, J., the other learned Judge of 
the Division Bench, maintained that : 

since tho appellants have refused to submit 
their claims to the scrutiny of tho liquida¬ 
tors, ft.ukorji, J. has no jurisdiction to attempt 
roforco them to do so ; though I think that 
he can stay the execution of the decree for a 
reasonable period of time in order to enable 
the liquidators to make up the-ir minds whe¬ 
ther thoy will or will not take othor steps to 
attack tho decroe. It seems to mo that the 
power to stay execution of a decree, such as 
this, in a case like the present is limited to tho 
oxtont which I have indicated.” 

He ordered accordingly that tho exe¬ 
cution of the decceo bo stayed for six 
monfchs- 


Boys, J. has laid down after a carefu 
analysis of tho judgments of the learnec 
•fudges composing the Division Benci 
what question ought to be decided bj 
this Full Bench, and it seems to mo that 
the difference of opinion between those 
learned Judges reduces itself to the ques 
tion whether the jurisdiction of the 
Court refusing leave to a mortgagee-de- 
oreo holder to execute his decree extends 
to tho power to refuse leave altogether 
and it is only a matter of his discretion 
to refuse for a limited time or altogether, 
as Sulaiman, J. thinks, or whether his 
jurisdiction in that behalf is limited to 
such time as may bo reasonable to enable 
the liquidator to decide if he should 
attack the decree by instituting a regular 
suit, as Weir, J. would have it. 

That a secured creditor need not prove 
his debt in winding up proceedings and 
can stand wholly outside such proceed¬ 
ings relying on his security is conceded 
bv both learned Judges of the Division 


Bench. Weir, J. has quoted a number of 
English decisions in support of this view. 
Sulaiman, J. though ho does not con¬ 
sider any of the sections of tho Provincial 
Insolvency Act imported into the pro¬ 
visions ol the Indian Companies Act 
by S 229, of the latter Act, has never¬ 
theless expressed himself as follows : 

Although there is no express* provision in 
the Companies Act protecting secured credi¬ 
tors, their safety rests on well established 
principles. Lnderthe Transfer of Propertv 
Act an interest is transferred to a mortgagoo. 
A mortgagee’s estate, so to speak, is carved 
out of the original estate and vests in tho 
mortgagee, when a company is in liquidation, 
only the property of the company comes under 
tho control of the Court or tho Official Liqui¬ 
dator. I he interest which has previously 
passed to a mortgagee is separate and distinct 
and is not brought in. It follows that a mort¬ 
gagee with his well defined interest can 
keep aloof and remain outside the jurisdic¬ 
tion of tho Court. His remedy to roalizo his 
security would ordinarily be unaffocted by the 
insolvency of his debtor. He cannot against 
his will be dragged into tho winding up pro¬ 
ceedings, or compelled to surrender his secu¬ 
rity and place himself on tho same footing 
as other creditors by proving his debt. His 
rights are paramount and remain safo. Of 
course if ho so chooses ho may roalizo his 
security and provo for the balance, or ho mav 
surrender lii 8 security and prove for the wholo 
aobt ; but ho cannot be forced iuto doing that 
or to abandon his remedy. The liquidators 
may redeem the mortgago but cannot prevent 
him from selling tho mortgaged property.” 

We find no provision in tho Com¬ 
panies Act conferring jurisdiction on 
the Court to adjudicate, in winding up 
proceedings on tho right of third persons 
whose claims come in conflict with the 
lights of the company. The only pro¬ 
visions which relate to such third per- 
sons, are contained in Ss. 231 and 232, 
Companies Act, which run as follows : 

231 Any transfer, delivery of goods, pay¬ 
ment, execution or other act relating to pro¬ 
perty which would, if made or done by or 
against an individual, bo deemed in his in¬ 
solvency a fraudulent preference, shall, if 
made or dono by or against a company, bo 

oemed, in the event of its being wound up 

a fraudulent preference of its creditors, and be 
invalid accordingly.” 

‘‘(2)-F 0 r tho purposes of this section the 
presentation of a petition for winding up in 
the case of a winding up by or subject to tho 

supervision of the Court and a resolution for 
winding up in the caso of a voluntary wind¬ 
ing up shall be deemed to correspond with 

the act of insolvency in the case of ovory in¬ 
dividual.” 3 

(3) Any t ransfer or assignment by a com- 
pany of all its property to trustees for the 
benefit of all its creditors shall be void.” 

232 (1). Where any company is being 
w ound u p Y v cr m ! je ct to the upeivision of 
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the Court, in attachment, distress or execu¬ 
tion to be in force without leave of the Court 
against the estate or effects of the company 
after the commencement of the winding up 
shall bo void.” 

'2) Nothing in this section applies to pro¬ 
ceedings by the Government.” 

It will be seen at a glance that 
Ss. 231 and 232 of the Companies Act 
are parallel to Ss. 53 and 51 of the In¬ 
solvency Act, but it is significant that 
there is no provision in the Companies 
Act corresponding to S. 4, Provincial 
Insolvency Act which lays down: 

(1J Subject to the provisions of this Act, 
the Court shall have full power to decide all 
questions whether of title or priority, or of 
any nature whatsoever, and whether involv¬ 
ing matters of law or of fact, which may 
arise in any case of insolvency coming within 
the cognizanco of the Court, or a Court may 
deem it expedient or necessary to decide for 
the purpose of doing complete justice or mak¬ 
ing a complete distribution of property in any 
such oasc.” 

“(2) Subject to tho provisions of this Act 
and notwithstanding anything contained in 
any other law for the time being in force, 
every such decision shall be final and binding 
for all purposes as betweon, on the one hand 
the debtor and tho debtor’s estate and, on the 
other hand, all claimants against him or it 
and all persons claiming through or under 
them or any of them.” 

“(3) Where the Court does not deem it expe¬ 
dient or necessary to decide any question of 
the nature referred to in sub-section (1) it has 
reason to believe that the debtor has a saleable 
interest in any property tho Court may without 
further enquiry sell such interest in such 
manner and subject to such conditions as it 
may think fit.” 

It follows from the foregoing remarks 
and the provisions quoted that a winding 
up Court, unlike an insolvency Court, 
cannot take cognizance of and adjudicate 
on the title of third persons except to the 
limited extent mentioned in Ss. 231 and 
232, Companies Act, and if it is necessary 
to impeach such title, the liquidators 
must have recourse to regular suits cog¬ 
nizable by ordinary civil Courts. A 
mortgagee or a secured creditor qua the 
interest which has been transferred to 
him by the mortgage or hypothecation is 
not a mere creditor but a person in whom 
the right is vested, and his right can be 
impeached, if at all, in the same manner 
as in case of any other person who claims 
adversely to the company. 

It has been said that a claimant, to 
occupy the advantageous position of a 
secured creditor, should establish, before 
the Court in winding up proceedings, the 
fact that he is a secured creditor. I do 


not think that any occasion can arise for 
his doing so. A person claiming to be a. 
transferee of an interest, be he a vendee,, 
donee or mortgagee, can establish it when 
he desires to enfore his claim and can- 
defend his title if it is attacked before a. 
competent Court. Meanwhile the liqui¬ 
dator is to take note of it in dealing with 
what he thinks to be the property of the 
company. The right claimed by a secured 
creditor may be so palpably illusory that- 
he feels justified in ignoring it and in- 
assuming that the claim will not appre¬ 
ciably influence intending purchasers of 
the company’s property affected by such 
ad verse claim. In other cases the liqui¬ 
dator must either accept it or have the> 
cloud on the title of the company removed 
by obtaining appropriate relief from a. 
competent Court. 

Wherever a mortgagee or other secured 
creditor has already obtained a decree 
against the company in enforcement of 
his claim, it affords an additional strength 
to his title and can be questioned by the- 
liquidator on the usual ground, such 
as fraud or collusion. Sulaiman, J. is- 
inclined to think that, as between the* 
liquidator on the one hand and the mort¬ 
gagee decree-helder on the other, the bind¬ 
ing character of tho decree is to be judged 
with reference to the rule of res judicata, 
contained in S. 11, Civil P C., and that 
the former, being an officer of the Court- 
and representing the interest of the whole- 
body of creditors as well as those of the 
shareholders, is not bound by the decree.. 

I take leave to point out that before the 
rule of res judicata can be invoked by 
one or the other of the parties, to deter¬ 
mine the binding charactsr of the decree,, 
there must be an issue in a suit or pro¬ 
ceeding in a competent Court between 
the parties, and in so far as such an occa¬ 
sion does not arise before a Court in 
winding up proceedings, there is no room, 
for the application of the rule of res judi¬ 
cata. Such an occasion will, of course,, 
arise when the mortgage or the decree is 
in question in a regular suit brought by 
the liquidator to challenge the mortgage 
or the decree or in any proceedings taken 
by the mortgagee to realize his security. 

I doubt if in such a case the liquidator 
can get over the bar of res judicata by an 
appeal to his position as a representative 
of the creditors generally. Prima facie 
he will, in that contingency, occupy no¬ 
higher position than the one which an. 
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attaching creditor does under similar cir¬ 
cumstances. It is, however, unnecessary 
to express a decisive opinion on this 
question. 

The next question is whether S. 171, 
Companies Act, which unquestionably 
subjects a secured creditor to a disability 
in enforcing his claim, as he must obtain 
leave of the winding up Judge to institute 
a suit or to execute a decree, if he has 
already obtained one, confers an unlimited 
power on the winding up Judge to refuse 
leave. The jurisdiction of the Court is 
not limited by anything contained in that 
section which confers the widest power 
to refuse leave. It doe3 not make it obli¬ 
gatory on the Court to withhold leave in 
any given case for a limited time only. 
At the same time it can be confidently 
expected that the unlimited power to re¬ 
fuse leave will be exercised by a Court 
of law in furtherance of the ends of jus¬ 
tice and not capriciously. No Court will 
so abuse it as to hold it in terrorem to 
induce the secured creditor to forgo part 
of his claim or otherwise compromise his 
position. If the Court is obdurato in 
refusing leave to a secured creditor with¬ 
out directing the liquidator to challenge 
his rights in a proper Court and abide 
the result, it will cause incalculable 
harm to the interests of the company and 
the creditors. It cannot, by merely with¬ 
holding leave, extinguish the charge, if it 
otherwise exists, or deprive the decree of 
its operative effect. The charge will 
subsist though it'cannot be enforced dur¬ 
ing winding up proceedings. Whoever 
purchases the property subject to such 
charge will purchase encumbered pro¬ 
perty liable to be sold in the hands of the 
purchaser as, it should bo noticed, leave 
is necessary only for a 

“ suit or other legal proceeding. 

against tho company. ” 

Once it is possible to avoid proceeding 
against the company the secured creditor 
is free from the trammels of S. 171, Com¬ 
panies Act. A prospect of this kind, and 
fear of future litigation, are likely to 
deter purchasers from offering anything 
like a fair market value of the property 
which a secured creditor claims to bo 
burdened with his debt. It should be 
observed that limitation for the secured 
creditor s suit or application for execution 
as the case may be, will remain suspen¬ 
ded under S. 15, Lira. Act. No Court 
winding up the affairs of a company will, 


therefore, ordinarily consider it safe to 
withhold leave altogether and to court 
the disastrous consequences likely to fol¬ 
low its action. Cases are, however, con¬ 
ceivable in which the Court may safely 
refuse leave altogether. The claim of a. 
secured creditor may be so manifestly 
baseless as not to weigh with it and with, 
the intending purchasers who may be^ 
willing to offer full value for the property,, 
confidently relying on their ability to de¬ 
feat the claim when made. In such a case, 
the Court may deem it desirable to with¬ 
hold leave absolutely and to dispense with.- 
the necessity of the liquidator instituting: 
a suit to vindicate the title of the com¬ 
pany. In practice, cases of this kind will 
be of rare occurrence but are not beyond 
the range of possibility. The legislature- 
did not consider it expedient or even pos¬ 
sible to lay down exhaustively cases,, 
in which and the purposes for which 
leave should be granted and those where* 
it should he refused. Unlimited juris¬ 
diction has been, therefore, conferred by 
S. 171, Companies Act, on tho winding up. 
Judge, to withhold leave for such time/ 
and on such terms or altogether as the; 
circumstances of oach case may warrant. 


\\ here legislature has advisedly con¬ 
ferred jurisdiction or power on a Court, 
without imposing any fetters thereon, it 
cannot be limited by enumerating cases,, 
in which alone it can, in our present 
view, be exorcised. It will be tant¬ 
amount to adding a proviso to S. 171, 
Companies Act, which tho legislature- 
lias not thought fit to add. 


By jurisdiction is meant tbo authority on 
which a Court has to decide matters that are 
litigated before it or to take cognizance of 
matters presented in a formal way for its deci¬ 
sion Tho limits of this authority are imposed 
by the statute, character or commission under 
which the Court is constituted or may bo ox- 
tended or restricted by tho like impositions. IF 
no restriction or limit is imposed, tho juris¬ 
diction is said to bo unlimited ; a limitation 
may bo either as to the kind and nature of the 
actions and matters of which a particular 
Court has cognizance, or as to the area over 
which the jurisdiction shall extend or may 
partake of both these characteristics : see 
Halsbury’s Laws of England Vol. 9, p. 13 
para. 10. ” 


Numerous cases have arisen with re¬ 
ference to S. 115, Civil P. C., in which a.* 
distinction has been drawn between ab¬ 
sence of jurisdiction and erroneous exer¬ 
cise thereof It was observed by their- 
Lordships of the Privy Council in, Rajah, 
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Amir IIassail Khan v. Sheo Bakhsh 
Singh (6) at p 239 {of 11 I. A ) 

“The question then is: did the Judges of the 
lower Courts in this case, in the oxorcise of 
their jurisdiction act illegally or with ma¬ 
terial irregularity. It appears that they had 
porfoct jurisdiction to decide the question 
which was before thorn and thoy did decide it. 
Whether thoy docidod it rightly or wrongly, 
thoy had jurisdiction to decido tho case ; and 
oven if they decided wrongly they did not 
oxorcise their jurisdiction illegally or with 
material irregularity.” 

If therefore a winding up Judge has 
jurisdiction to grant leave or not and he 
withholds it altogether ho cannot be said 
to have acted without jurisdiction oven 
when he erroneously disregarded tho 
rights of a secured creditor. 

The dictum of their Lordships of the 
Privy Council in Rajwant Prasad Pande 
v. Bam Ratan Gir (I) at p. 176 of 42 
I. A that : 

“It is very trite and very familiar that a 
challenge of tho method of tho exercise of tho 
juslsdiction of a Court can novor in law justify 
a denial of tho existence of such jurisdic¬ 
tion” 

has a peculiar hearing on the question 
which is engaging our attention. If a 
winding up Judge refuses leave to a 
secured creditor without the slightest 
justification “his method of tho exercise 
of the jurisdiction” may he erronoous, 
but his jurisdiction canuot bo questioned. 

An order passed without jurisdiction is 
a nullity and therefore one of the tests of 
an order being without jurisdiction is to 
find if it can be treated as not possessing 
•a binding effect Can the order of a 
winding up Judge refusing leave abso¬ 
lutely be regarded as a nullity ? Can it 
be ignored after a reasonable time such as 
may be considered sufficient to enable 
the winding up Judge to decide what 
step 9 should be taken with reference to 
the claim of the secured creditor ? I 
have no doubt as to the answers to these 
questions. If a winding up Judge has no 
jurisdiction to refuse leave without speci¬ 
fying a reasonable time, that order ought 
to cease to have binding effect after a 
reasonable time. It seems to me that 
there is a contradiction in terms in the 
proposition that a Judge has no juris¬ 
diction to refuse leave for all time but 
can refuse leave for such length of time as 
he considers reasonable. If the length 
<of time for which he can withhold leave 

(6) [18851 11 Cal. 6=11 I.A. 237 (P.C.). 

[7) A.I.R. 1915 P.C. 9J=37 All. 485=42 I.A. 

171 (P.C.). 


rests with him, he can refuse it abso¬ 
lutely and altogether according to the 
latter part of the proposition, a power 
which the first part thereof professes to 
deny. 

For the reasons I have stated, I answer 
the question referred to the Full Bench 
in terms set out in the judgment of 
Boys, J. 

R.K. Reference answered. 
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Banerji and Sen, JJ. 

Abdul Majid Khan —Applicant. 

v. 

Emperor —Opposite Party. 

Criminal Revn. No. 846 of 1928, De¬ 
cided on 7th February 1929, against the 
order of Asst. Sess. Judge, Bareilly, D/- 
3rd November 1928. 

Criminal P C., S. 423—Without misdirec¬ 
tion by judge or misrepresentation of jury, 
Court of revision cannot reverse jury’s 
verdict. 

Court of revision like an appellate Court 
cannot alter or rovorso the vordict of jury, 
until it is of opinion that such vordict is 
orronoous, owing to misdirection by tho Judge 
or to misunderstanding of tho Jury regarding 
law as laid down by him. [P 364 C 2] 

B. Malik —for Applicant. 

M- Walhdlah —for the Crown. 

Judgment. —This is an application 
in revision, and one of the grounds 
taken by the learned counsel for the 
petitioner is that we should set aside the 
verdict of the jury, as the charge to the 
jury by the learned Assistant Sessions 
Judge wa 3 erroneous by reason of mis¬ 
direction by the Judge. The powers 
that the Court of revision has under the 
Code of Criminal Procedure, are confined 
in cases like these to the powers of an 
appellate Court, and under Cl. 2, S. 423, 
Criminal P. C., the Court cannot alter or 
reverse the verdict of a jury, until it is 
of opinion that such verdict is erroneous,: 
owing to a misdirection by the Judge or 
to a misunderstanding on the part of the 
jury of the law as laid down by him. 

Mr. Malik has taken us through the 
charge to the jury, and we are unable to 
accept his contention that the charge was 
not a fair charge and that the Judge had 
misdirected the jury. Mr. Malik asks 
us to reduce the sentence, but wo are un¬ 
able to accede to his request. 

The application is rejected. 

P.d./r.K. Revision rejected. 
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B^nerji and King, JJ. 

Mangali Per shad and another —Plain¬ 
tiffs—Appellants. 

v. 

Babu Ram and others —Defendants — 
Respondents. 

Second Appeal No. 255 of 1926, Decided 
on 25th January 1929, against decree of 
Sub-Judge, Mainpuri, D/- 5th Nov. 1925. 

(a) Registration Act, S. 17 —Award par¬ 
titioning property though signed by parties 
to reference does not amount to partition 
and is not registrable. 

Even where an award purports to partition 
the property aud is signed by the parties to 
the reference, the award does not amount to 
partition and therefore does not roquire regis¬ 
tration : 19 C. L. J . 123, Disc.] 10 P. R. 1917 
Foil. . [P 366 C 1] 

(b) Hindu La w— Joint family—Relinquish* 
ing equity of redemption. 

Where father relinquishes the equity of re¬ 
demption to the mortgagee in possession and 
the relinquUhmeat is not for nocessity or for 
the benefit of the family, sons are not bound 
by it. . [P3GGC1] 

U. S. Bajpai —for Appellants 

N. P. Asthana —for Respondents. 

Judgment.— This appeal arises out of 
a suit for possession of one-third share of 
a house. The house originally belonged 
to Mulu and on his death his three sons, 
Narpifc, Rim Sahai and Alkhi became joint 
owners of one-third share each. Narpat 
mortgaged his one-third share in 1901 to 
his brother, Ram Sahai for Rs. 150, with 
possession. The plaintiffs are the son 
and grandson of Narpat. They allege 
that they redeemed the mortgage in 1922 
by payment of the mortgage money to 
Anokhey Lid, son of Ram Sahai. They 
alleged that in spite of the redemption 
Anokhey Lil and defendants 2 to 4, who 
are the sons of Alkhi, refused to allow 
the plaintiffs to take possession; hence 
the suit. 

The defence set up by defendants 2 to 
4 was that in 1909 there was a partition 
of the house between the th»ee brothers. 
The partition was in accordance with an 
arbitration award. According to the 
terms of the award Narpat relinquished 
his one-third share in the house in con¬ 
sideration of release from liability to pay 
the mortgage money, and the two bro¬ 
thers Ram Sahai and Alkhi were allotted 
a half share each in the house, [t is 
pleided, therefore, that Narpat surren¬ 
dered hi3 equity of redemption and the 
plaintiffs had no right to make the so- 
called “redemption” in 1922 and are not 


entitled to recover possession of Narpat’s 
share. 

The plaintiffs contend that they are 
not bound by the award of the arbitra¬ 
tors since they were no parties to it. 
Their father signed the award but his 
action is not binding upon them since it 
amounted to a relinquishment of his 
interests without legal necessity and 
without any benefit to the family It was 
also pleaded that the arbitration award 
was inadmissible in evidence for want of 
registration. 

The Court of first instance repelled the- 
pleas raised in defence and decreed the 
plaintiffs’ claim. The lower appellate 
Court took the view that the arbitration 
award was valid and binding upon the 
plaintiffs and therefore dismissed their 
claim in toto. Three principal points are 
raised by the learned advocate for the 
appellants. 

The first point is that the award is 
inadmissible in evidence for want of re¬ 
gistration since it amounts to a deed *of 
partition. He relies upon the ruling of 
the Calcutta High Court reported in Tele 
Lai Singh v. Sripati Chaudhury (l). 
In that ruling it was observed that a 
document which purports to be an award 
may amount to something more than an 
award. If the parties to the reference 
affix their signatures to the award in 
token of their acceptance of the decision 
of the arbitrators the award may becomo 
thereupon a deed of partition and may as 
such become compulsorily registrable. 
These observations, however, were obiter 
dicta. The Court held that the document 
in question was an award, and as such 
was not compulsorily rogistrable. 

On the other side we have been re¬ 
ferred to a decision of the Punjab Chief 
Court in the case of Wazir AH v. Mahbub 
Ali (2) which case is very much on all 
fours with the case before us. In that 
case also some brothers divided the 
family property between them and ap¬ 
pointed arbitrators to carry out the par¬ 
tition. The aw ird was signed not only 
by the arbitrators but also by the four 
brothers. It was contended in that case 
also that the award was inadmissible for 
want of registration as it amounted to a 
Jeedof partit i on. It was held that the 

(1) [1913] 19 C. L. J. 123=20 1. C. 860=18 
G. W. N. 475. 

(2) [1914] 10 P. R. 1917=134 P. L. R. 1914= 

22 I. C. 412=101 P. W. R. 1914. 
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•document signed by arbitrators as their 
award does not cease to be an award 
merely because the settlement was ar¬ 
rived at by the parties and was also 
signed by them. A 3 an award it did not 
require registration. In our opinion the 
reasoning of the learned Judges who deci¬ 
ded this case was sound and we agree 
'with the view that an award does not 
require registration merely because it is 
jsigned by the parties to the reference and 
purports to partition the property. The 
iaward is therefore admissible in evidence. 

The next contention is that the sons, 
; narnely, the plaintiffs, are not bound by 
jtheir father’s acceptance of this award. 
;On this point we are in agreement with 
the learned advocate for the appellants. 
In the first place, it is cleir that there 
was no substantial consideration for 
Narpat’s relinquishment of his interests 
in the family property. He was not 
under any personal liability to pay the 
mortgage money a°, the mortgage-was for 
possession, lie gained nothing by relin¬ 
quishment of his right of redemption and 
such relinquishment must bo regarded as 
.without consideration. 

tn the next place, it is clear that the 
relinquishment was not made for legal 
necessity or for the benefit of the family 
and in that view of the case also it is not 
binding on the sons. The next point 
raised is that in any case the plaintiffs 
suit should have been decreed as against 
Anokhey, defendant 1, since he had ad¬ 
mitted the alleged redemption of the 
mortgage in 1922 by receipt of the mort¬ 
gage money. Here again we agree with 
‘ the contention of the appellant. Anokhey 
Lai is the son of the original mortgagee 
-and he is admittedly in possession of half 
the house in dispute. He admits that 
.the plaintiffs have not lost their right of 
•redemption by reason of the family parti¬ 
tion in 1909 and that they have in fact 
•redeemed the mortgage by payment of the 
mortgage money to him. We see no 
reason whatever why their claim for one- 
third of the house should not be decreed 
;as against Anokhey Lxl His father ac- 
• cepted liability for the plaintiffs mort« 
.gaged share by receiving Rs. 76 (half the 
mortgage money) from Alkhi at the time 
< of the partition in 1909, and Anokhey 
.Lai admittedly received the whole of the 
mortgage money from the plaintiffs in 
-1922. The plaintiffs are therefore en¬ 
titled to recover possession of the one- 


third share out of the half-share which 
is in the possession of Anokhey Lai. 

We accordingly allow the appeal as 
against Anokhey Lai and decree the plain¬ 
tiffs’ suit for possession of one-third share 
in the house as against Anokhey Lai only. 
The appeal as against the other defen¬ 
dants is dismissed with costs throughout. 
Anokhey Lil never contested the suit or 
appeals, so no costs are awarded against 
him. 

s.n./r.k. Appeal allowed. 
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SCJLAIMAN AND KENDALL, JJ. 

Jamna Prasad — Defendant— Appel¬ 
lant. 


v. 

Mohammad Zahir Uddin Khan 
and another —Plaintiffs—Respondents^ 

Second Appeal No. 1262 of 1926, Deci¬ 
ded on 21th January 1929, against 
decree of Dist. Judge., Pilibhit, D/- 20th 
March 1926. x , 

(a) Agra Pre-emption Act (1922), Ss. 11 
and 12—Isolated plot. 

An isolatod plot of land is pre-ompbablo. 

(bj Agra Pre-emption Act (1922), S. 4 (3). 

Land includes buildings : A. I. R- 1^28 All. 
124. Relon. [P 3G6 C 2, P 367 0 1] 

U. S Bajpai— for Appellant. 

0. Carleton , II. S. Mohammad Husain 
and Mustaq Ahmad—ion Respondents. 

Judgment.—Three points have been 
urged in this appeal. The first is that 
an isolitod plot of land is not pre-empt- 
ibio under the act. We are unable to 
accept this condition. Under Ss. 11 
and 12 a right of pre-emption accrues 
in favour of the cjshirers in the mahal 
evea when a petty proprietary interest 
is transferred. 

The second point is that the land cover¬ 
ed by buildings is exemptel from the 
operation of the Act. This contention 
also cannot be accepted. S. 4, sub Cl. (3) 
makes the Act applicable to land which 
includes things attached to the earth ot 
permanently fastened to anything at¬ 
tached to the earth, when sold or fore¬ 
closed along with the land to which they 
are attached. This in our opinion, in¬ 
cludes buildings which are attached to 
the earth. We may in this connection! 
point out that the expression attached 
to-the earth ” has been defined in S. 

T ‘ P Act. as meaning rooted in the 
earth or embedded in the earth as in the 
case of walls or buildings. There is no 
reason to suppose that that expression 
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in this Afffc has a different meaning. It 
is by virtue of such a definition that 
house property is treated as immovable 
property under the Transfer of Property 
Act and also under the General Clauses 
Act vide Abdul Khan v. Shakir a Dibi 
f (i). The last point is that opportunity 
-should have been given to the appellant 
to produce the Executive Engineer or a 
Tahsildar. No application to examine 
them was filed in the trial Court. There 
was a mere request for local investiga¬ 
tion by a commissioner. Instead of ap¬ 
pointing a commissioner the Munsif 
went to the spot and inspected the 
place personally. The learned District 
Judge has thought that further evidence 
cannot be allowed in these circum- 
ances. We are unable to take a contrary 
view. The appeal is accordingly dis¬ 
missed with costs including in this 
Court fees on the higher scale. 

T) Pj_ Appeal dismissed. 

(1) A. I. R. 1923 All. 124. 
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Mears, C. J. 

Md. Inayat Ali Khan —Applicant. 

v. 

Kazal-ul-rahman Khan — Opposite 
Party. 

Misc. Criminal Appln. No. 125 of 1929, 
Decided on 12th April 1929. 

# £ Legal Practitioners Act, S. 13 —Refu¬ 
sal to take up case merely with intention of 
not appearing against professional brother is 
professional misconduct—General rule for 
accepting cases enunciated. 

A lawyer must as a general rule take up a 
case for any member of the publio if (L) a fair 
and proper feo is tonderod to him; ( 2 ) ade¬ 
quate instructions are given and ( 3 ) the case 
is of a class which the lawyer is accustomed 
to do. No doubt he can legitimately decline 
to take up the case if, for instance, ho has an 
out-station engagement, or is engaged in some 
social function, such as a marriage or is in¬ 
capacitated by ill health or any reason which 
a sensible man would recognize adequate. 
But to refuse to take up a case simply and 
sploly on the ground that the advocate will 
not appear against a brother practitioner, or 
to put forward untrue excuses when the real 
reason is a disinclination to appear against a 
brother practitioner, is, in each case, profes¬ 
sional misconduct and should be dealt with 
as such. The reason for the rule is that if 
lawyors as a body refuse to act against 
lawyors, they would become a class standing 
above the law and justice would be denied To 
the public. [P 337 q 2 ] 

Saila Nath Mukeryi —for Applicant. 

Judgment. —This is an application 
for the transfer of a case on the very sin¬ 


gular ground that local counsel refuse to 
carry out the obligations which, by their 
profession, they are bound to do. Quite 
recently a similar complaint was made 
by a member of the public, and I then 
pointed out that the refusal of a lawyer 
to take up a brief for a member of the 
public, simply and solely on the ground 
that he would be appearing against a 
brother practitioner who was the liti¬ 
gating party on the other side, is pro¬ 
fessional misconduct; that is, it is a 
breach of the duty which the acceptance 
of the status of an advocate demands from 
every man who becomes an advocate. 
There is a definite and well recognized 
rule, which, however, does not seem to be 
understood in this country, that a lawyer 
must take up a case for any member of 
the public if; 

1- A fair and proper fee is tendered to 
‘ him. 

2. Adequate instructions are given. 

3. The case is of a ‘class which the 
lawyer is accustomed to do. 

That is the general rule but he may of 
course legitimately decline to take up 
the case if, for instance, he has an out- 
station engagement, or is engaged in some 
social function, such as a marriage or is 
incapacitated by an ill health or an> 
reason which a sensible man would re¬ 
cognize as adequate. But to refuse to take 
up a oaso simply and solely on the ground 
that the advocate will not appear against 
a brother practitioner, or to put forward 
untrue excuses when the real reason is a 
disinclinition to appear against a brother 
practitioner, is, in each case, professional 
misconduct and can aud should be doalt 
with as such. The reason for the rule is 
obvious, and if lawyers as a body refuse 
to act against other lawyers, they would 
become a class standing above the law 
and justice would be denied to the public. 

The allidavit sets out the names of two 
lawyers who are said to have refused to 
act. The deponent did not himself inter¬ 
view these gentlemen and so I refrain 
from mentioning their names, but a copv 
of this order is to be sent to each of them 
by registered post, and I invite them to 
consider their decision and also to realize 
what their position is. Both of them 
apparently gave the excuse that they 
were not willing to accept the brief on 
the ground of other engagements. Now 
if the conduct of these gentlemen has to 
be investigated, whether in truth they 
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had other engagements or not can most 
easily be ascertained and a Court may 
come to the conclusion that the “other 
engagements” were excuses set up to 
avoid the acceptance of the brief. I pro¬ 
pose to get rid of that difficulty by hav¬ 
ing a copy of this order sent also to 
Khan Bahadur Ali Sajjad, City Magis¬ 
trate of Shahjahanpur, and I ask him to 
be good enough to hoar the case on a day 
to be suggested and ‘agreed upon by the 
counsel on both sides. That will pre¬ 
clude the possibility of any gentleman 
whom the applicant wishes to appear for 
him being able to roly upon an excuse of 
this nature. 

There is also another matter which if 
true has an unpleasant aspect. The case 
apparently is that Mohammad Inayat Ali 
Khan, the applicant, assaulted Khan 
Bahadur Fazalur Rahman Khan. Whe¬ 
ther he did so or not must be a 
relatively simple matter of fact, and 
and according to the papers before me, a 
question of fact on which both sides can 
be heard and a decision given in the 
course of an hour or two. I am greatly 
surprised to find in tho affidavit a state¬ 
ment that 

“most of tbo leading criminal practitioners 
are appearing in the case as counsel for tho 
complainant among them being Hafiz Zakir 
Ali and Mr. B. Nund, Barrister-at-law.” 

Mr. Saila Nath tells me that he under¬ 
stands that at least five gentlmen have 
already been engaged on this very simple 
'matter to defend and protect the interests 

of Khan Bahadur Fazal-ur rahman Khan. 
I doubt if this can be correct because it 
must be perfectly apparent to Khan Baha¬ 
dur Fazal-ur*rahman Khan that two 
gentlemen are more than sufficient ad¬ 
equately to present his case, and that if 
in fact he did engage others, he would 
lay himself open to the suggestion that 
he had done so for the purpose of shut¬ 
ting out Mohammed Inayat Ali Khan 
from obtaining their services or had 
brought in friends for the purpose of 
giving them advertisement. Nobody can 
seriously suggest tha the simple ques¬ 
tion whether A struck B at a given place 
on a given date can require the services of 
more than one counsel, though it may be 
reisonable to add a second so that one of 
them would certainly bo present at the 

hearing. . 

A copy of this order is also to be sent 

to Khan B fchadur F izal-ur-rahman Khan 
because I am sure that he must wish to 


act with complete propriety in this mat¬ 
ter, and I go further and say that it is 
his duty, from his position at the Bar, 
to make it clear to the other members of 
his profession at Shahjahanpur that they 
should conform to the rules of the profes¬ 
sion and most certainly accept the brief 
against him if the conditions that I have 
mentioned are fulfillei by Mohammad 
Inayat Ali Khan. Nobody with the least 
degree of level-headedness and good sense 
could, for a moment, suppose that any 
brother lawyer would regard the appear¬ 
ance in Court of a brother practitioner 
against him as a personal matter. It is 
not personal in the slightest degree. The 
conduct of a case in Court should be as 
impersonal as an operation by a surgeon, 
and for any practitioner to feel that a 
brother practitioner would be aggrieved 
on this account, shows a lack of under- 
standing of how people with decent in¬ 
stincts behave to each other. 

I direct that a copy of this order be 
also sent to Mohammad Inayat Ali Khan, 
and he should write a letter to some 
gentleman at the Bar at Shahjahanpur, 
whom he wishes to conduct his case, of¬ 
fering to pay him whatever is the fair 
and proper feo, and offering to give him 
full instructions, and asking tho question 
pointedly whether he is prepared to un¬ 
dertake the case on the day which it is 
hoped the Magistrate will fix to suit the 

convenience of counsel. If the answer is 
in the negative, Mohammad Inayat All 
Khan is to forward to me a copy of his 
. letter to the lawyer and the lawyer s 
reply to him and I will take the matter 
up and press it to a conclusion. Moham¬ 
mad Inayat Ali Khan is not to be de¬ 
prived of his absolute right to have the 
services of any member of the Bar that he 
chooses provided he fulfils the requisite 
conditions of fee and proper instructions. 

The Registrar will send by registered 
post a copy qf this order to the various 
persons indicated, namely Khan Bthadur 
Fazal-ur-rahman Khan, Khan Bahadur 
Ali Sajjad, City Magistrate of Shahjahan¬ 
pur, Mohammad Inayat Ali Khan, anc 
the two gentlemen whose names are men¬ 
tioned at lines 2 and 3 of para. 6 of the 


fidavit. . . . 

Meanwhile I stay the hearing of tni 

ise in the Court of the learned Mag' 6 * 
rate until further order. 

R K Order accordingly - 
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Banerji and King, JJ. 

Malik Iftikhar Wali Khan — Defen¬ 
dant—Appellant. 

v. 

Sarwari Beg&m and another —Plaintiff 
and Defendant—Respondents. 

First Appeal No. 77 of 1926, Decided on 
18th January 19&9, against decree of Sub- 
Judge, Bareilly, D/- 25th January 1926. 

Mahomedan Law—Dower — Marriage not 
consummated — Still dower is payable on 
wife’s death. 

Unless the marriage of a Hanafi Mahomedan 
is proved as irregular dower is payable upon 
the death of tho wife, even if there had been 
no consummation of the marriage. [P 370 G 1J 

B. E. O’Conor , Iqbal Ahmad , Mukhtar 
Ahmad and Mansur Alam — for Appel¬ 
lant. 

Tej Bahadur Sapru and P. 1 V. Sapru — 
for Respondents. 

Judgment— This is a defendant’s ap- 

peal in a suit for recovery of dower debt 
^ Shikoh Ara Begam alias 

Sajjan Begam, who was the wife of Malik 
If tikhar Wali Khan, the appellant. 


Mt. Shikoh Ara Begam died on 6th 
November 1922, and the plainiff in her 

own right and as purchaser of tho share 

of her husband of the amount due for 
dower from defendant 1, has instituted 
this suit for recovery of a sum of 
Rs. 62,687-8-0. It is admitted by the 
defendant that the dower debt was fixed 
at 1,25,000 and 25 sovereigns. 

The defence put forward by the appel¬ 
lant was that the plaintiff and her hus¬ 
band caused the marriage of the defen¬ 
dant to be performed by practising fraud, 
that the fraud was that Shikoh Ara 
Begam was suffering from phthysis and 
unable to move about on account of ill¬ 
ness. The marriage admittedly took 
place on 26th August 1921. The ‘rukh- 
sat’ ceremony took place on 26th March 
1921. The case of the defendant is, as 
set out in hia written statement para ’ll 
that when Shikoh Ara Begam was sent 
to the defendant’s house in 1922 it 
became apparent to the defendant that 

^ ra ® e S am was suffering from 
phthysis and unable to move about, that 
the defendant did not, after he came 

to know of the fraud, either directly, or 

indirectly, ratify tne marriage, and that 
there was no consummation of the mar- 
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riage, nor was there any possibility of 
the consummation of the marriage on 
account of the illness of Shikoh Ara 
Begam. The defendant further pleaded 
that in spite of the fact that there was 
no relation of husband and wife between 
the defendant and Shikoh Ara Begam, 
the latter, while she was ill and had 
no hope of her recovery, remitted tho 
amount of the dower, although the dower 
would never have become payable. The 
learned Suoordinate Judge framed vari¬ 
ous issues, but the main issues with which 
we are concerned in the appeal are 
issues 1 and 6. Issue 2 relates to the 
remission of the dower by Shikoh Ara 
Begam. The learned Subordinate Judge 
has recorded his finding in favour of the 
plaintiff and against the defendant, and 
as regards issue 2 the matter is so clear 
that it is unnecessary to go into it, nor 
has the plea taken in the memorandum 
of appeal about this issue been seriously 
pressed before us. We therefore find 
that Shikoh Ara Begam did not remit 
her dower as pleaded by the defendant. 

The case on behalf of the plaintiff was 
that Shikoh Ara Begam was a strong 
and healthy girl but that when she re¬ 
turned to her parents’ place, Rampur, on 
or about 1st November 1922, she was 
suffering from pain in the sides and 
lever and she died on account of it. 
Ihe case for the defendant is that 
shikoh, Ara Begam was suffering from 
phthy Sls and died of it, and upon the 
evidence of Dr. Kacker there can be no 
doubt whatever that the lady died of 
phthysis on^ the date it is said she died. 

77 r * Kacker’s evidence is conclusive on 
the point as he examined the lady on or 
about 2nd June 1922 when he found 

tubercuiosis germs in the sputum of 
of Sajjan Begam. 

The real question for determination in 

mu u CaS< L i3 ,. whether the marriage of 
Iftikhar Wall Khan, the defendant, was 

brought about by the alleged fraud prac¬ 
tised on him by the plaintiff and her 
husband, namely that Shikoh Ara Begam 
was suffenng from phthysis at the time 
of the marriage, and that this fact was 
, k |“ OW . Q . fco ‘ he P^nts and concealed from 

the defendant-appellant. It has to be 

emarked that in this case even on the 
most trivial point on which there ought 
to be no controversy, we have got one 
version given by the plaintiff and quite 
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a diametrically opposite version given by 
the defendant, and we have no doubt that 
neither party has spoken the whole truth 
about any of the matters in controversy, 
but at any rate, the burden of proving 
that the marriage was brought about by 
fraud as alleged by the defendant was on 
the defendant appellant. According to 
the Mahomedan law applicable to a 
Hanafi Sunni, as the defendant admit¬ 
tedly is, unless the marriage is proved to 
be irregular, dower is payable upon the 
death of the wife, even if there had been 
no consummation of the marriage. . The 
evidence called on behalf of the plaintiff 
is that there was no consummation of 
the marriage, but for the purpose of this 
appeal it is unnecessary to consider the 
point. The evidence of Dr. Kacker, 
which is to be found at p. 114, mikes ifc 
clear that the illness from which Shikoli 
Ara Begarn was suffering was tubercu¬ 
losis; but wo find that neither party ha3 
asked Dr. Kacker definitely from what 
time, or how long according to his esti¬ 
mate the lady had been suffering from 
tuberculosis. Dr. Kacker states: 

“My rocolloction is Iftikhar Wali Khan’s 
wifo was said to have boon sufforing from 
short timo.” 

What was the short time neither party 
tried to clear. But Dr. Kacker goes on 
to say: 

“Tho duration of tho disoaso varios from fow 
wooks to quite a number of years. So far as I 
remembor when Iftikhar Wali’s wifo was 
taken thore, her relations wore not certain 
about tho diagnosis but they suspootod con ¬ 
sumption and so she was taken to Bhawali. 

The question naturally arises as to 
who took Shikoh Ara Begam to Bhawali. 
The plaintiff’s case is that the defendant 
Iftikhar Wali Khan took her up to 
Bhawali. Iftikhar Wali Khan’s case is 
that his wifo was taken to Bhawali by 
her parents. It cannot be denied by 
Iftikhar Wali Khan that it was he who 
hired the house in which his wife lived 
at Bhawali. The landlord has been ex¬ 
amined in this case, Shaukatullah Khan, 
and he has produced his rent register in 
which there is an entry in the hand¬ 
writing of tho defendant that the appel¬ 
lant took the house on a monthly rent of 
Rs. 200. This endorsement is admitted 
by tho defendant to be in his handwrit¬ 
ing. The statement on oath of Shaukat¬ 
ullah Khan is that Iftikhar Wali Khan 
and his wife lived in his house from early 
June to 26th August 1922. The case for 


the defefendant is that Shikoh Ara 
Bogam remained at Bhawali up to the 
end of October when she was removed by 
her parents from Bhawali to Rampur, 
staying the night at Bareilly. There is 
nothing to show that the statement of 
Shaukatullah Khan about the date of 
the return was incorrect as the defen¬ 
dant’s memory fails about payment of 
any rent after the end of August. We 
have further the statement of Dr. Kacker 
that Iftikhar Wali Khan was with the 
patient at Bhawali and that Jamil Khan 
the father of Shikoh Ara wont to Bha¬ 
wali on a short visit. It is impossible to 
believe the statement of tho defendant 
that it was tho parents of the girl who 
took hor up to Bhawali. Whenever auy 
point arises where the defendant may 
have to give an answer against anything 
that he was said in the written statement 
we find that the defendant gives the 
typical answer of a liar: I do not re¬ 
member.” We therefore have no hesita¬ 
tion in aceepting the plaintiff's case that 
Iftikhar Wali Khan took Shikoh Ara 
Begam to Bhawali for treatment and wo 
have no doubt that the relation who gave 
the information to Dr. Kacker that they 
suspected Shikoh Ara Begam having con¬ 
sumption must have been Iftikhar Wa i 
Khan and not tho parents of Shikoh Ara 
Bogam. If on or about the time when 
Dr. Kacker examined Shikoh Ara Begam, 
which was several months after tho date 
of tho rukhsat that Shikoh Ara Begam 
was suspected of suffering from consump¬ 
tion we cannot in tho absence of dohnite 
evidence of some qualified medical practi¬ 
tioner come to the conclusion that on the 
date when this marriage took place 
namely 2Lst August 192L Shikoh Ara 

Begam was suffering from consumption, 
or was in such a state of health which 

would naturally lead tho parents to con¬ 
clude that sho was suffering from con- 


option. 

ft is no doubt true that there was a 
pute between the party of the bri 0- 
,om and tho bride at the time of the 
ihsat and the versions as to what t 
jpute, was, as given by each pai y a 

imetrically opposed to one another 
appears to us on a consideration o 

lole evidence that at the time o 
khsat Shikoh Ara Begam was tempo 
lly indisposed, but it is »“P« 9l J le A » 
□elude from that that Shi o 
jgam was at that timo suffering from 
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(consumption and that everybody about 
■the place knew that she was. The wit¬ 
ness Mt. Shaukat Ara Begam who sup¬ 
ports the defendant’s statement as to ill¬ 
ness admits in her cross-examination 
that nobody enquired what was the 
nature of the illness of the bride. The 
evidence of her husband Abdul Hamid 
Khan is clear and it is that the defen¬ 
dant had probably informed Abdul Hamid 
Khan that the bride was temporarily ill. 
The doctor who is alleged to have ex¬ 
amined Shikoh Ara Begam the morning 
after her arrival at Bareilly is Mukhtar 
Ahmad. He is unable to state what was 
the nature of the illness of Shikoh Ara 
Begam. He says that she had some sort 
of fever and she was under his treatment 
for two days at the most. This evidence 
cannot and does not help the defendant. 
The only evidence as to the state of the 
health of Shikoh Ara Begam before the 
marriage is said to be that of Taffazzul 
Husain at p 2L. On a close examination 
of this evidence it is apparent that if he 
did see the lady it was either in the 
month of April or May 1922. He says: 

“I might liavo treated her for ono and a 
quarter month or more before she went to 
Bhawali.” 

This evidence cannot help us to decide 
whether the bride on the date of the 
marriage was suffering from consumption. 
Wo notice that one Dr. N. K. Dar and a 
lady Mrs. P. Isaac, said to bo a lady 
doctor, had been summoned to give evi¬ 
dence on the date when Taffazzul Husain 
was examined but they were not ex¬ 
amined. Nor did the defendant examino 
Dr. Mukand Ram and Mr. Abdul Hakim, 
or Hakim Ilyas who, it was suggested in 
the cross-examination of the plaintiff, 
attended to the bride about the time or 
before her marriage. We therefore are 
not able to come to the conclusion upon 
this evidence that at the time of the 
marriage Shikoh Ara Begam was suffer¬ 
ing from consumption, or that any fraud 
was practised on the defendant to bring 
about the marriage. Under these cir¬ 
cumstance^ we are of opinion that there 

is no force in this appeal and wo dismiss 
it with costs. 

P D./r.k. Appeal dismissed. 
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Boys, J. 

Ram Sarup—- Appellant. 

v. 

Girdhari Lal and others— Respon¬ 
dents. 

Second Appeal No. 1203 of 1927, De¬ 
cided on 21st February 1929 from 
decree of Addl. Sub-Judge, Bulandshahr, 
D/- 19th April 1927. 

Transfer of Property Act, S. 8— Presum¬ 
ably existing joint right in the sehdaries 
and a gateway in a mohalla passes with 
transfer of individual house. 

A joint right in the sehdarios and a gate¬ 
way in a mohalla regarding tho existence of 
which right thero is a reasonable, ^though 
rebuttable, presumption, passes with tho 
transfer of tho ownership of individual house. 

[P 372 Cl] 

Panna Lal —for Appellant. 

Benod Behari Lal—iov Respondents. 

Judgment. — This is a defendant’s 
appeal arising out of a suit by a number 
of owners of houses constituting what 
is described as a mohalla. The mohalla 
appears to be self-contained with on one 
side a largo gateway with two “ sehda¬ 
rios/’ ono on each side. A person, Man 
Singh, who formerly owned one of the 
houses inside the mohalla but who sold 
it 10 or 12 years ago, has recently 
claimed to sell tho two “ sehdarios ” to 
ono of the defendants who has proceeded 
to convert one or both of them into 
kothas. He is also alleged to have 
obstructed the flow of water through the 
gateway. But that is not now in dis¬ 
pute. The plaintiff's brought this suit 
for a declaration that they had joint 
rights of ownership in tho two “ sehda¬ 
ries.” These, before one set of the 
defendants had proceeded to alter their 
nature, were apparently in the common 
form of what are known as “ sehdaries,” 
i. e., they are largoly open rooms with 
three doors to them, rooms such as are 
commonly occupied by watchmen or 
chaukidars. The mohalla apparently 
took its name originally from tho first 
set of occupants who used to inhabit it, 
and who parted with their rights to a 
second sot. There is, as might he ex¬ 
pected in such a case as this, no very 
definite evidence as to who actually built 
the “sehdaries” and the gateway. 
There is evidence that the individual 
houses in the mohalla have been trans¬ 
ferred. The question that arose in this 
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case was whether the transfer of an in¬ 
dividual house carried with it any right 
to a joint share in the two “ sehdaries ” 
and the gateway, and whether, if it did 
not, the right in the sehdaries ” and 
the gateway remained in the original 
persons, whoever they might be, who 
were responsible for their construction ; 
and thirdly, whether the defendants or 
any of them had succeeded in showing 
that they or their predecessors built and 
that they had a title in the sehdaries” 
and the gateway. It has also beon sug¬ 
gested by counsel for the appellant that 
this last question would not arise at all 
unless the plaintiff had given evidence 
which required to bo rebutted by the 
defence. In other words, that it lay 
upon the plaintiffs to prove that they had 
some title to interfere with the defen¬ 
dants before the defendants could be 
called on to explain their actions. That 
is to put in a sine.ole way the simple 
issue that has arisen. The lower appel¬ 
late Court has held that from the nature 
of the neighbourhood and the buildings 
there would, in the absence of any other 
evidence, arise a presumption that the 
owners of the existing houses had a joint 
right in the “ sehdaries ” and the gate¬ 
way. This appears to me undoubtedly 
a reasonable presumption, always bear¬ 
ing in mind that it may only be effective 
in the absence of other reliable evidence 
to the contrary and might perhaps be 
easily rebutted. 

Counsel for the appellant first argued 
that no interest could accrue to any of 
the present owners of houses by virtue 
of their sale-deeds unless there was a 
specification in those sale-deeds that the 
vendees were acquiring some right in 
the “ sehdaries ” and the gateway. The 
agrument appears to me rather to beg 
the whole question. Reference is made 
to S. 8, T P. Act. That section says : 

“ unless a different intention is expressed or 
necessarily implied a transfer of property 
passes forthwith to the transferrer the inter¬ 
est which the transferor is then capable of 
passing in the property and in the legal in¬ 
cidents thereof.” 

It appears to me that if the transferrer 
had at the time of the transfer of his 
house actually, by virtue of owning that 
house, a joint interest in the “ sehdaries” 
and the gateway, that interest in the 

sehdaries ” and the gateway would be 
part and parcel of his interest in the 
property transferred, and we should 
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therefore only be brought back to the* 

owner of & 

house in that mohalla own by virtue of 
his ownership of that house also a right 
in the sehdaries ” and the gateway ? 

I have stated that it appears to me a 
most reasonable presumption in the 
ciicumstances of the case that the owners 
of the houses t in the mohalla had a joint 
right in the sehdaries ” and the gate¬ 
way, and that in the absence of reliable 
evidence to the contrary effect would 
have to bo given to that presumption. 
Tho defence have endeavoured to meet- 
this by trying to set up ownership in the 
transferrer of the “ sehdaries ” and the 
gateway i. o. by leading evidence of 
their title. Tho evidence led by them 
has been disbelieved and it has been 
characterised by tho lower appellate 
Court as rubbish. Tho result is that 
there is no evidence on tho record to 
rebut the presumption to which I have 
referred. I think therefore that the 
lower appellate Court was right in giv¬ 
ing weight to that presumption, and I 
dismiss the appeal with costs. 

The cross-objection, if there is one but 
neither counsel can tell me whether 
there is one or there is not, though its 
existence is suggested by the cause-list, 
is dismissed with costs. 

P.R./v.v. Appeal dismissed. 

» 
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Dalal, J. 

Israr Hasan Khan and another —Pla¬ 
intiffs—Appellants. 

v. 

Deo Narain —Defendant—Respondent. 
Second Appeal No. 1217 of 1927, Deci¬ 
ded on 25th February 1929, against 
decree of Addl. Sub-Judge, Shahjahanpur, 

D/- 28th March 1927.- 

# Specific Relief Act, S. 22—Specific 
performance should be refused where agree¬ 
ment is without consideration and due to 
fear. 

Where a Hindu apprehending danger to his 
life had executed an agreement without con¬ 
sideration in favour of a Mahomedan to cut 
down a pipal tree venerated by all Hindus for 
the convenient passing of tazias. 

Held', that specific performance should be 
refused. [P 373 C 2, P 374 C 1] 

M. Waliullah and Mukhtar Ahmad ■— 
for Appellant. 

Harnandan Prasad , Vishtva Mittra 
and Lakshmi Narain Gupta —for Respon¬ 
dent. 
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Judgment. —The judgment of the 
learned Subordinate Judge, though 
lengthy, is a creditable performance. 

He has rightly brushed aside questions 
as to the joinder and non-joinder of 
parties. It would have been better and 
shortened his judgment if he had not 
directed his mind to whether Govern¬ 
ment, the owner of the road, was a 
necessary party or not. In my opinion 
he has arrived .at the truth of the 
matter that when Deo Narain entered 
into this agreement the conditions were 
such that he should not be tied down to 
specific performance of this contract. 
He has rightly quoted S. 22, (1), Specific 
'Relief Act: 

“ Where the circumstanoes under which the 
•contract is made are such as to give the 
plaintiff an unfair advantage over the defen¬ 
dant, though there may be no fraud or misre¬ 
presentation on the plaintiff's part, the Court 
may properly exercise a discretion not to 
decree specific performance. ” 

The matter may be very shortly put 
There was communal trouble in the 
•town of Jalalabad in the Shahjahanpur 
District in September 1924. The Sub- 
Divisional Officer, a Muhammadan, was 
at the spot. As usual, the Muhammadans 
found all trees held sacred by Hindus, 
too low for the passing of the tazias, and 
the Hindus were of opinion that they 
were quite high enough for tazias of a 
■reasonable height. This was an excel¬ 
lent opportunity for the display of com¬ 
munal bias and for the breaking of heads 
in consequence. On 14th September 
■•the District Magistrate Mr. Wallace, a 
European, went to the spot and passed 
•an order to which the Hindus and 
Muhammadans submitted, at least out¬ 
wardly, because it was promulgated by a 
European. He directed that the bran¬ 
ches of trees may be tied up high while 
the tazias passed and lowered after the 
'passage of the tazias, There may not be 
-much wisdom in this order as a mischief- 
maker may easily use the branches as 
•catapults to be released exactly when 
the tazias were under the tree. All the 
•same it is well said : 

“ Waqt zarurat chu numanad guroz , dast 
■begired sar shamsh.tr tez. ” 

To translate this phrase freely, it 
■means that when a howling mob is 
'round about, one would choose the best 
means possible to placate the members 
of the mob whether your order be con¬ 
sistent with wisdom or not. The same 
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was done on 19th September by the 
Muhammadan gentleman to avert a com¬ 
munal riot. Being a Muhammadan his 
co-religionists expected too much from 
him and the* Hindus suspected him of 
bias. This would happen with the most 
honest and high principled officer in this 
present unfortunate time. If the angel 
Gabriel came down on another lady-Day 
to make an announcement, the Hindus 
would distrust him if he came in the 
garb of a Muhammadan and the Muham¬ 
madans would distrust him if he came 
in the garb of a Hindu. On the night 
nf 14th September the Muhammadan 
Sub-Divisional Officer believed that the 
Muhammadans would be satisfied if he 
obtained consent from the Hindus only 
to lop off the branches which obstructed 

the tazias. 

Subsequently he discovered that this 
was not enough for the Muhammadans 
who evidently were in larger numbers 
and sufficient to overawe the Hindus, 
and, therefore, on 19th September 
he obtained the agreement under 
dispute, according to which, Deo 
Narain promised to cut the pipal 
tree, a tree venerated by all Hindus, 
from the root. There was no con¬ 
sideration whatsoever for this promise. 
In the agreement was stated that for 
that day the Muhammadans would tilt 
the tazias and take them out, and the 
Muhammadans further promised that 
they would do certain ‘religious acts 
within a certain time in future. The 
tilting of the tazias one day was no ad¬ 
vantage to Deo Narain. On the other 
hand, if tazias could be tilted on one 
day it is obvious that they could be 
tilted on future occasions also without 
any religious detriment. As to promise 
of processions passing out at certain 
times, the performance thereof lay on 
the lap of the God. There is no evi¬ 
dence that the Muhammadans of posi¬ 
tion who signed the agreement could 
have been in a position to enforce it on 
the butchers and bakers who are the 
real persons in power at a time of com¬ 
munal trouble. There cannot be the 
slightest doubt that Deo Narain exe¬ 
cuted the agreement as he was overawed 
by the Muhammadan .crowd and feared 
for the safety of his life. He wanted to 
tide over that particular evil day. Both 
because there was no consideration and 
for reason of the provisions of S. 22, 


374 AUahabad Meharban Ali Khan v. Sita Ram (Dalai, J.) 1S29 


Specific Relief Act, quoted above, tho 
lower appellate Court was justified in 
refusing to grant specific performance of 
the agreement. 

Tho appeal is dismissed with costs. 
b.R./r.K. Appeal dismissed. 
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Dalal, J. 

Meharban Ali Khan- -Petitioner. 

v. 

Sita Ram —Opposite Party. 

Criminal Revn. No. 4 of 1929, Decided 
on 11th February 1929, against the order 
of Addl. Sess. Judge, Meerut, D/- 18th 
October 1928. 

(a) Penal Code, S. 193—Instead of taking 
down the evidence patwari was directed to 
file statement according to his papers. On 
false statement patwari is liable under 
S. 193 and not under Penal Code, S. 218. 

Where a patwari, in order to save tho 
trouble of taking down tho evidence, was 
diroctod by a rovenuo Court to prepare a 
written statement according to his papers and 
file it, and where tho patwari made such a 
statement on oath, the statement cannot bo 
called a public document which it was his duty 
to prepare, and therefore on proof of patwari’s 
statement being false, he could not be prose¬ 
cuted for an offence under S. 218 but under 
S. 193, Penal Code, for giving false evidence : 
5 All. 553, Foil. [p 374 c 2] 

(b) Criminal P. C., S. 436—Penal Code, 
S. 193. 

Revision Court cannot direct further inquiry 
into an offence under S. 193, where the sanc¬ 
tion of tho Court in which that offence was 
committed is wanting. [p 375 C 1 ] 

S. Mohammad Husain —for Applicant* 

M. L. Chaturvedi —for Opposite party- 

judgment. —This is an application 
in revision from the discharge of a pat¬ 
wari of an offence under the provisions 
of S. 218, I. P. C The learned Judge is 
wrong both in law and fact. In my 
opinion the Magistrate arrived at a cor¬ 
rect decision on the question of law. In 
a certain revenue suit brought by a ten¬ 
ant against the zamindar Sajjad Ali 
Khan for commutation of rent in kind 
into cash rent the patwari Sita Ram was 
examined as a witness. The* revenue 
Court is generally in a hurry, and to 
avoid taking down a statement in detail 
the patwari was directed to prepare a 
written statement (fard) according to 
his papers and file it. He prepared a 

fard” and made a statement on oath : 

“I file “fard” exhibit A. It is prepared by 


me according to settlement rates and the- 
papers of 1333 Fasli.” 

The suit was heard ex parte, so there- 
was no cross-examination. It appears 
that in the village record of 1333 Fasli n, 
rent of Rs. 110 payable by the plaintiff- 
tenant was entered. The zamindar sub¬ 
sequently appealed to the higher revenue- 
Courts on the ground that no commuta¬ 
tion of rent was necessary as the rent 
payable was already payable in cash at 
the rate of Rs. 110 a year. 

Subsequently the zamindar prosecuted- 
Sita Ram for preparing a wrong record 
in terms of the provisions of S. 218, 
I. P. C. The trial Court of the Magi-; 
strate rightly pointed out that on proof 
of Sita Ram’s statement being false he 
could be prosecuted for an offence under 
S. 193 for giving false evidence, but that 1 
no offence under S. 218 was made out. 
The provisions of that section are : 

“Whoever, being a public servant, and 
being as such public servant, charged with 
tho preparation of any record or other writing,, 
framos that record or writing in a manner 
which ho knows to bo incorrect, and with a 
certain intention, is said to commit an. 
offence under that section.” 

The patwari was undoubtedly a public 
servant, and possibly his intention may 
be presumed to cause loss to the zamin¬ 
dar, but the patwari as such patwari 
was not charged with the preparation of 
the “fard ” This “fard” was prepared!; 
to save trouble to tho revenue Court of 
writing down the patwari’s evidence in 
detail. It is not a “fard” which he was 
bound to supply to a tenant on demand.| 
In that case it may have beeh termed a 
“fard” with the preparation of which he 
may be said to have been charged. In 
no sense can the statement be called a 
public document which was his duty to* 
prepare The learned Judge of the lower 
appellate Court has quoted a Punjab- 
ruling which is not before me. There> 
is, however, a ruling of this Court in 
Empress v. Mazhar Husain (l) which 
supports the interpretation which I place 
on the terms of S. 218. A clerk in the 
office of a municipality in charge cf cer¬ 
tain records having been required to* 
produce them, and being unable to do so,, 
fabricated -and produced similar docu¬ 
ments. This Court held that such fabri¬ 
cated documents not being records or 
writings with the preparation of which 
the clerk was charged, he could not be 

(1) [1883J 5 All. 553=(18S3) A. W. N. 133. 
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legally convicted of an offence under 

i ^ ^ ^ ^ -■, v- ; r «/: vs 1 ' ^ r '' 

On the facts also the Judge is wrong. 
The finding of the Board of Revenue that 
rent was payable in kind in no way affects 
the question whether the patwari made a 
false statement on oath or not, that ac¬ 
cording to the papers of 1833 Fash no 
rent in cash is payable by the tenant, it 
is not possible for me to direct further 
inquiry into an offence under S. 19ff be¬ 
cause the sanction of the Court in which 
that offence was committed is wanting. 

This application is dismissed. 
p.D/R.K. Application dismissed • 

A. 1. R 1929 Allahabad 375 

Ashworth, J. 

Bang Lai —Appellant. 

V. 
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Lilawati and others— Respondents. 

Second Appeal No. 945 of 1927, Decid¬ 
ed on 1st March 1929, against decree of 
Addl. Sub-Judge, Farrukhabad, D/- 25th 
February 1927. 

(a) Civil P. C., O. 41, R. 27 -Additional 

evidence should not be accepted if it cannot 
be used for the purpose for which it is ten- 

dered. 

In second appeals decisions of fact cannot bo 
impugned and henoe it is futile to admit evi¬ 
dence which is tendered to impugn a question 
of fact and which therefore should be rejected: 
A. I. it. 1926 Cal. 941 (943), Foil. [P 375 C2] 

(b) Civil P. C. ( O. 47, R. 1-A condition 
precedent for making an application for re¬ 
view, is that there has been no appeal pre¬ 
ferred—Subsequent appeal is no ground for 
refusing the application. 

There is nothing in 0. 47, R. 1 or in other 
provisions of Civil Procedure Code which 
would justify tho Courts in refusing to enter¬ 
tain an application for review merely on the 
ground that subsequent to tho making of the 
application, an appeal has been filed, lhe 
policy of the Code appears to bo that a person 
cannot after filing a second appeal be allowed 
to obtain a review of judgment in the lower 
Court which should have tho offect of altering 
the judgment and decree from which he has 
appealed. [P 376 C 1J 

(c) Civil P. C„ O. 47, R. 1 The only re 

medy for the applicant, to correct the order 
of the lower appellate Court postponing con¬ 
sideration of the application for review is 
revision under S. 115, Civil P. C. 

When the lower appellate Court has post¬ 
poned tho consideration of an application for 
review, thore is no appeal as the ordor cannot 
bo construed as a final order. Again such an 
ordor is not included in the list of appealable 
orders in O. 47, R. 1. Hence the only remedy 
revision under 8. 115. [P 376 C 1,2] 


N. P. Asthana — for Appellant. 

17. S. VajiJai—iov Respondents. 
Judgment.— This second appeal arises 
out of a suit in which the plaintiff asked 
for an injunction. The defence was that 
the plaintiff had no title. The suit has 
been decreed by tho lower appellate 
Court which found in favour of the plain¬ 
tiff-respondent in this Court, having suf¬ 
ficient title to sue. The defendant ap¬ 
peals. Before deciding the appeal it is 
necessary to consider the appellant s ap¬ 
plication for the production in this Corn-t 
of further evidence. He has alleged by 
an afidavit that he became aware, subse¬ 
quent to the decision of the lower appel¬ 
late Court, of the existence of evidence 
showing that Anokhey Lai from whom 
the plaintiff derived her title had entire¬ 
ly disposed previously of his interest in 
the property. The application for pro¬ 
duction of further evidence purported to 
be under 0. 41, R. 27. 

There is no doubt in my mind that, u 
this were a first appeal, this Court could 
allow the further evidence to be produced 
under 0. 41, R. 27 (b). It has been laid 
down by their Lordships of the Privy 
Council in Inderjit Partab v. Arnar 
Singh (1) at p. 684 (of 2 Pat.) that this 
provision will cover the case of the pro¬ 
duction of evidence, even though that 
evidence is not required by the appellate 
Court to enable it to pronounce judgment, 
but is only tendered on the ground ol 
fresh discovery. But it is urged by coun¬ 
sel for tho respondent that 0. 41, xi. M 
only applies to first appeals, and that the 
Privy Council decision also can only be 
construed to have reference to a case 
where further evidence is tendered in a 
first appeal. But 0. 42 declares that the 
rules of 0. 41 shall apply so far as may 
be to second appeals. There is, there¬ 
fore, in my opinion, no reason for holding 
that the additional evidence could not be 
accepted by this Court. It is, however 
another matter whether, having accepted 
that evidence, this Court could consider 
it In second appeals decisions of tact 
cannot be impugned. It is clear that this 
evidence is tendered in order to impugn a 
question of fact. I hold that it would be 
useless for this Court to accept the evi¬ 
dence if it cannot use that evidence for 
the purpose for which it is tendered, and 
I further hold that it cannot. This was 

* i i —— - ’ _ _P* O 


( 1 ) A. 1. R. 1923 P. C. 128=2 Pat. 676—50 
I. A. 183 (P.C.). . . 
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tho view taken in Shamshuddin Biswas 


v. Molannessa Bibi , A. I. R. 1926 Cal. 
941 at 943. The same view was adopted 
in M ali Mohammad v. Mohammad 
Baksh, A. I. R. 1924 Lahove 444 at 445. 
Where a party wishes to produce further 
evidence affecting a matter of fact, it 
must get that evidence produced before a 
Court which can decide a question of fact. 
It is useless for him to tender that evi¬ 
dence before a Court which is confined to 
questions of law. But it appears that 
the appellant did tender this further evi¬ 
dence to the lower appellate Court and 
asked for a review of judgment. The ap¬ 
plication of the appellant to this effect 
was dated 16th April 1927. This appeal 
was filed on 17th May 1927, before the 
review case came up for hearing before 
the lower appellate Court. The lower 
appellate Court passed a somewhat curi¬ 
ous order on the application. It neither 
accepted the application for review nor 
rejected it, but stated that, as an appeal 
had been filed before its consideration of 
the application, the application would be 
held pending. It is not clear what ad¬ 
vantage there could be in postponing deci¬ 
sion instead of rejecting the application. 

I am of the opinion that the order of 
the lower appellate Court on the applica¬ 
tion for review was not a proper order. 
O. 47, R. 1, governs the procedure to be 
adopted on an application for review of 
judgment. A condition precedent pres¬ 
cribed by that rule for making such 
an application is that there has been no 
appeal preferred. At the date when 
the application was made this condition 
was satisfied. There is nothing in 0. 47, 
R. 1, or in other provisions of the Civil 
Proeedure Code, so far as I am aware, 
which would justify ths lower appellate 
Court in refusing to entertain the appli¬ 
cation for review merely on the ground 
that subsequent to the making of the ap¬ 
plication an appeal had been filed. The 
policy of the Code appears to me to be 
that a person cannot after filing a second 
appeal allowed to apply to obtain a re¬ 
view of judgmeut in the lower Court, 
which should have the effect of altering 
the judgment and decree from which he 
had appealed. The Code has not con¬ 
templated a case where having applied for 
review tha same person appeals. It might 
be deemed a good reason in such a case 
for rejecting the appeal, but, as an appli¬ 
cation for review has been filed no suffi- 
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cient ground appears to me to exist by 
reason of the subsequent filing of an ap¬ 
peal for rejecting the application. Con¬ 
sequently I hold that the lower appellate 
Court should have proceeded to deal with 
the application for review. 

The next question is what remedy has 
the applicant to correct the order of the 
lower appellate Court postponing consi¬ 
deration of the application for review. 
No appeal from such an order lies as it 
cannot possibly be considered a final 
order. On the other hand, such an order 
is not included in the list of orders con¬ 
tained in 0. 43, R. 1 from which an ap¬ 
peal is allowed. The only method, then 
by which this Court can interfere is by 
revision under S. 115 of the Code. It 
appears to me that in refusing to proceed 
with the application for review the lower 
appellate Court failed to exercise a juris¬ 
diction vested in it, and therefore lean 
interfere. As regards the appeal, it is 
obvious that decision on it should be held 
over pending the decision by the lower 
appellate Court on the application for re¬ 
view. Accordingly it is ordered that this 
appeal be postponed for three months, and 
it is ordered that the lower appellate 
Court be directed to take up again the 
appellant’s application for review, dated 
16th April 1927, and dispose of the same 
on the merits. It will not be open to that 
Court to hold that the application will 
not lie on the ground of the filing of an 
appeal in this Court, but it will be open 
to that Court to consider whether the ap¬ 
plication is iu order having regard to the 
other provisions and conditions imposed 
by O. 47, R. 1, including the provision 
that if a review is asked for on the 
grouad of discovery of fresh evidence, it 
must be shown that the applicant could 
not with due diligence have been aware 
of the existence of that evidence. 

As regards costs in this case it appears 
to me that the appellant is to blame. He 
should not have filed his second appeal 
but should have deferred doing so until 
his application for a review had been de¬ 
cided. This being so I consider that the 
appellant should bear the cost of counsel 
on the other side for today’s proceedings. 
This cost will be reckoned at Rs. 32, the 
amount of fee certified as paid to the res¬ 
pondent’s counsel. Any other or subse¬ 
quent costs in connexion with this ap¬ 
peal will abide the result of the appaal. 

p.r./r.k. _ Appeal postponed. 
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Dalal, J. 

Makhan Lai— Decree-holder— Appel¬ 
lant. 

v. 

Narain Das and another — Surety 
Judgment-debtor—Respondents. 

Execution Second Appeal No. 1336 of 
1928, Decided on 22nd February 1929, 
again3t Decree of Dist. Judge, Jhansi, 

D/- 23rd April 1928. 

$ Civil P. C., S. 55 (4)—-Judgment-debtor 
failing to apply within one month—Option as 
4o whether security should be realized or 
judgment-debtor committed to prison lies not 
with decree-holder but executing Court. 

Whore the judgment-debtor fails to apply 
for insolvency within one month from his 
•release, the option as to whether the security 
•should be realised or the judgment-debtor 
.should be committed to civil prison lies not 
with the decree-holder but with the Court ex¬ 
ecuting the decree : A.I.R. 1926 Mad. 286 and 
A.I.R. 1924 Bom. 428, Ref.[I? 377 C 2; P 378 Cl] 

11. G. Mulcerji —for Appellant. 

N. C. Vaish —for Respondents. 

Judgment. —The question in dispute 
relates to execution sought by the decree- 
holder against a surety who became a 
surety under the provisions of S. 55 (4), 
Oivil P. C. On 29th March 1927 the 

judgment-debtor Bindraban was produced 
before the execution Court under arrest 
.and he was released on Narain Das stand¬ 
ing surety for him according to statute 
: (l) that the judgment-debtor will apply 
,to the insolvency Court within one month 
of the date of release and (2) that the 
judgment-debtor will appear when called 
sipon to do so. 

The lower appellate Court has suggested 
that the vernacular security bond is not 
in these terms, but that i3 not a point 
for consideration because the surety ought 
to have known the law and what he con¬ 
tracted for under the law. Application 
for insolvency was not made within one 
month and so there certainly was default. 
It was represented on behalf of the res¬ 
pondent surety that the Court had ex- 
tended time for making this application. 
There was no such extension of time ; it 
is true that the judgment-debtor appealed 
from the decree and execution was stayed 
from time to time, but this order of the 
appellate Court did not extend the time 
fixed to apply for insolvency. It appears 
that when the appeal was finally dis¬ 
missed, the execution Court of its own 
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motion, on 11th August 1927, issued a 
notice to the surety to produce the judg¬ 
ment-debtor on 25th August 1927. The 
surety mistook this date for 29th and 
this mistake is accepted by the lower 
appellate Court. The 29th August being 
a holiday, the surety produced the judg¬ 
ment-debtor in Court on 1st September 
1927. On that date the decree-holder 
applied that his decree may be executed 
against the surety (l) because an applica¬ 
tion for insolvency was not made within 
one month of 29th March 1927 and (2) 
because the judgment-debtor was not pro¬ 
duced on 25th August. The non-produc¬ 
tion of the judgment-debtor has been 
explained and the explanation accepted 
by the lower appellate Court. Such non¬ 
production therefore did not amount to a 
breach of the surety bond. There was, 
however, a breach as already stated, on 
the failure of the judgment-debtor to 
apply for insolvency within one month 
of the date of the judgment-debtor’s re¬ 
lease and the decree would have been 
capable of execution against the surety, 
if the option lay with the decree-holder 
and not the Court whether to take out 
execution against the surety or to commit 
the judgment-debtor to the civil prison 
in execution of the decree. 

The counsel for the decree-holder ap¬ 
pellant quoted a ruling of the Madras 
High Court. Venkobanna v. Myachand 
Venichand A. I. R. 1926 Madras , 286. 
There is a still earlier judgment of a 
Bench of two Judges of the Bombay High 
Court of 1924, in the case of Makanji 
Manji v. Bhukan Das Nagar Das (l), 
in which it was held that on the judg¬ 
ment-debtor failing to apply for insol¬ 
vency within one month of his release, 
the surety may be called upon to pay the 
amount of the decree. Neither judgment, 
however, decides the question whether 
the option lay with the Court or with 
the decree-holder. In both cases the trial 
Court had exercised its option against 
the surety and the High Court held that 
such option was within the authority of 
the trial Court to exercise. The point 
was not raised whether a decree-holder 
can compel the Court to exercise option 
in a particular manner. The words of 
statute are that : 

“ on default the Court may either direct the 
security to be realized or commit him (i. e. 

1) A. I, R. 1924 Bom. 428=48 Bom. 500. 
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the judgment-debtor) to the civil prison in 
execution of tho decree. M 

The language leaves no doubt that the 
option lies with the Court executing the 
decree and not with the decree-holder. 
In the present case the Court started 
proceedings against the judgment-debtor, 
required his presence in Court and did not 
proceed in execution against the surety. 
After hearing arguments the Court dis¬ 
charged the surety and directed tho decree 
holder to take action against the judg¬ 
ment-debtor, who was at the moment 
present in Court. The Court not having 
proceeded against the surety and having 
proceeded against the judgment-debtor, 
decree-holder is not permitted by statute 
to proceed against the surety. This ap¬ 
peal is dismissed with costs. 

S.N./R.K. Appeal dismissed. 
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Dalal, J. 

Tayyab-un-nissa — Plaintiff — Appel¬ 
lant. 

v. 

Nasarullah and others— Defendants— 
Respondents. 

Second Appeal No. 1172 of 1927, De¬ 
cided on 15th February 1929, against 
decree of District Judge, Allahabad, D/- 
26th March 1927. 

(a) Agra Tenancy Act (1901), S. 201 (3)— 
Presumption arising under S. 201(3) will not 
be removed by inferential decisions of civil 
Courts by reason of res judicata. 

Tho presumption arising under S. 201 (3) is 
removed only where there exists a definite 
civil Court decision regarding the property in 
suit, but such decisions should not bo permit¬ 
ted to cover any inferential decision of the 
civil Court by reason of res judicata : 31 All. 
257, Disc, and Dist. [P 378 C 2 ; P 379 C 1] 

(b) Agra Tenancy Act (1901), S. 164 
Scope. 

A revenue Court order subsequent to the 
presentation of the plaint will not affect the 
plaintiff’s right to sue for the profits for the 
years during which his name was entered in 
the village record : A.I.R. 1921 All. 390, Foil. 

[P 379 C 1] 

S. Majid Ali— for Appellant. 

Mukhtar Ahmad— for Respondents. 

Judgment.—The decision of the lower 
appellate Court is somewhat summary. 
He referred to a deed of gift, when really 
the gift alleged by the defendants is an oral 
one. The plaintiff Mussammat’s name is 
entered in the village record, and on the 


basis of that entry she sued certain per¬ 
sons for recovery of her share of the pro¬ 
fits. The defence was that under a civil 
Court decision the plaintiff had been held 
not to be the owner of the property in 
suit. This is not accurate. There has 
been no civil litigation with respeot to 
this property. The civil litigation rela¬ 
ted to a suit for possession brought by the 
plaintiff fomale in the civil Court against 
the same defendants, in which it was 
held that a gift of her property had been 
made by the plaintiff’s mother Mt. 
Mariam in favour of the plaintiff’s bro¬ 
ther Saif Ullah. That suit, however, re- 
lated to property in another village, and 
not to property in the village in the pre¬ 
sent revenue Court suit. It is urged that 
that finding will act as res judicata in 
the present suit. Whatever consider¬ 
ations there may bo, if a suit with res¬ 
pect to this property is brought in the 
Court of a Munsif, in my opinion, the 
judgment of the Munsif cannot act as res 
judicata in this suit in the revenue Court. 
It has not been decided definitely by any 
civil Court that the property in suit here 
does not belong to tho plaintiff. It may 
be that on a suit brought by either party 
tho judgment in the previous suit may 
he held to be res judicata, and a decision 
may be given against the plaintiff by rea¬ 
son thereof. That fact, however, in my 
opinion, cannot prevent the operation of 
the presumption under S. 201 (3) of the 

Tenancy Act of 1901. 

It has been held by this Court in 
various rulings that when a civil Court- 
lias decided the question of proprie¬ 
tary title to the property in suit there 
is nothing left for the revenue Court 
to presume under the provisions of 
S. 201 (3) of the Tenancy Act of 
1901 : Gobindi v. Saheb Bam( l). This- 
has been subsequently followed in vari¬ 
ous other rulings of this Court. In all 
those cases, however, there was a definite 
pronouncement by a civil Court with res¬ 
pect to the property in suit in the revenue 
Court, and it was not desired by either 
party to plead a civil Court decision by 
way of res judicata. In my opinion this 
Court has removed the presumption only 
so far as there existed a definite civil 
Court decision regarding the property in 
suit, and such decisions should not be 
permitted to cover a ny infere ntial deci -l 

(1) [1909] 31 All. 257=1 I.C. 885=6 A.L.J- 
138 (F.B.). - - 
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sion of the civil Court by reason of res 
judicata. For instance, the circumstances 
may be such, though I am told that they 
are not present here, that the next civil 
suit may be brought in a Court of higher 
jurisdiction than that of a Munsif, and 
the principle of res judicata by reason of 
the difference of Courts may not arise in 
such subsequent civil suit. I am of 
opinion that when statute law directs a 
definite presumption to be drawn, .it 
should be drawn, unless, as in cases al¬ 
ready referred to of this Court, no occas- 
sion arises for drawing any presumption. 

The references by the District Judge to 
subsequent revenue Court proceedings are 
not of any avail either in fact or in law. 
In fact the revenue Court order relating 
to the removal of the plaintiff s name 
from the village record has been set aside 
on appeal, and in law the decision in the 
case of Lachman Prasad v. Shitabo Kun- 
\war (2) will apply, that the revenue 
Court order subsequent to the presen¬ 
tation of the plaint will not affect tho 
plaintiff’s right to sue for the profits for 
the years during which her name was 
entered in the village record. In the 
result I set aside the decrees of both tho 
subordinate Courts and remit the suit to 
the trial Court for further trial of the 
rest of the issues and decision. Costs 
here and heretofore shall abide the result. 

S.N./R.K. _ Case remanded. _ 

(2TA.I.B. 1921 All. 396=43 All. 177. 
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SULAIMAN AND KENDALL, JJ. 

Zalim Singh and another Defen¬ 
dants—Appellants. 

v. 

Raghunandan and others — Plaintiffs 
and Defendants—Respondents. 

Second Appeal No. 1784 of 1926, De¬ 
cided on 23rd January 1929, from decree 
of Addl. Dist. Judge, Cawnpore D/- 29th 
June 1926. 

Agra Pre-emption Act (1922), Ss. 3 and 5 
—Village of three mahals—Wajib-ul-arz of 
two only recording custom of pre emption— 
Property sold from third mahal—No wajib- 
ul-arz of this mahal or village prior to the 
Act recording custom of pre-emption—Right 
of pre-emption cannot be enforced. 

A village consisted of three mahals. Wajib- 
ul-arzes for only two recorded a right of pre¬ 
emption, and tho third mahal in which the 
property sold was situated did not record 
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any right of prc*emption. In a suit for pre 
emption, 

Held : that it was iucumbont on tho plain¬ 
tiff to 9 how that there was a wajib-nl-arz 
prepared prior to the commencement of tho 
Act in respect of this particular mahal or 
village out of which it was formod which ro- 
corded such a custom or right. Tho mero 
fact that tho wajib-ul-arz of tho other two 
mahals recorded a custom of pre-emption was- 
not sufficient. [P 379 G 2, P 380 C 1] 

K . N. Katju and S. N. Seth lor Ap¬ 
pellants. 

P. L. Bauerji and R. K. Malaviya — 
for Respondents. 

Judgment. — This is a defendants' 
appeal arising out of a suit for pre-emp¬ 
tion. The first Court dismissed the 
claim, but on appeal the lower appellate 
Court has decreed it, holding that there 
is no right of pre-emption in tho mahal 
in which the property is situated. 
There are three mahals, in this village. 
Wajib-ul-arzes for all the three mahals 
have been produced and only two'record 
a right of pre-emption, and the third 
mahal in which the property sold is 
situated does not record any right^ oJ 
pre-emption at all. It only states that 
it is owned by a single proprietor. 

It is quite clear that the Act being 
applicable ;to tho village in question,. 
S. 3 allows the right of pro-emption only 
in accordance with the provisions of 
this Act. Under S. 5 a right. of pre¬ 
emption is to be deemed to exist only 
in mahals or villages in respect of which 
any wajib-ul-arz prepared prior to the 
commencement of the Act records a cus¬ 
tom, contract or declaration. No wajib- 
ul-arz prepared of the mahal in question 
records any such right. Thus there is 
no record of rights in respect of the area 
covered by this mahal which contains 
any such declaration. In our opinion; 
the mere fact that there are wajib-ul- 
arzes for other mahals would not be 
sufficient to allow of a right of pre-emp¬ 
tion in this mahal. 

No earlier wajib-ul-arz of the village 
before there was a partition has been 
produced in this case. The lower ap¬ 
pellate Court thought that because the- 
wajib-ul-arzes of the other two mahals 
recorded similar customs, the wajib-ul- 
arz of the parent mahal or village must- 
also have recorded a similar right. In 
our opinion such a presumption is by no 
means justified inasmuch as it is quite 
possible that the entry of such a right 
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was made for the first time at the time 
of the partition when the three mahals 
were formed. In any case it was incum¬ 
bent on the plaintiff to show that there 
was a wajib-ul-arz prepared prior to the 
commencement of this Act in respect of 
this particular mahal or village out of 
which it was formed which recorded 
such a custom or right. As the plaintiff 
failed to show that, the suit ought to 
have been dismissed. 

We accordingly allow 'the appeal and 
setting aside the decree of the Court be¬ 
low dismiss the plaintiff’s suit with 
costs to the appellants. 

R.K. Appeal allowed. 
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Banerji and Kendall, JJ. 

Ghasi Khan —Defendant—Appellant. 

v. 

Thakur Kishori Ramanji Maharaj 
and others —Plaintiffs—-Respondents. 

Second Appeal No. 1043 of 1926, Deci¬ 
ded on 22nd February 1929, against 
decree of Sub-Judge, Muttra. 

(a) Limitation Act, S. 20 —One co-mortga¬ 
gor, making payment of interest, keeps mort¬ 
gage alive—Limitation Act, S. 21 (2), 

Payment of interest by one of two mort¬ 
gagors keeps alive the mortgage and not only 
tho personal liability of the person who actu¬ 
ally pays interest : 8 A. L. J. 605, Dist. 

[P 381 C 1] 

fb) Transfer of Property Act, S. 67— 
Either of two properties mortgaged is 
ordinarily liable for whole debt and mort¬ 
gagee can proceed either against whole pro¬ 
perty mortgaged or any part of it. 

Ordinarily the rule is that if two properties 
^re jointly mortgaged for the same debt each 
■of these properties is liable for the whole, and 
it is open to the mortgagee either to proceed 
.against the whole mortgaged property or 
.against a part of such property although there 
may no doubt be special cases where an ex¬ 
ception may be made : 44 Bom. 223 and 33 Cal. 
>613; Expl.\ 35 All. 441, Rel. on. [P 381 C 2] 

S. C. Das —for Appellant. 

N. P. Asthana —for Respondents. 

Judgment. —This is a defendant’s ap¬ 
peal in a suit for sale on a mortgage of 
31st July 1910 executed by the appellant 
and Zabar Khan in favour of the respon¬ 
dent. The defence to the suit by the ap¬ 
pellant among others was that the claim 
of the plaintiff was barred by limitation 
-and that no money had passed to them. 

The mortgage was for a term of six 
^ears, and it was provided in the deed 


that upon failure of payment of interest 
for one year the mortgagee would be en¬ 
titled to recover the whole of the mort¬ 
gage money without waiting for the ex¬ 
piry of his stipulated time. It is, there¬ 
fore, clear that no interest having been 
paid for one year the mortgagee was en¬ 
titled to recover the money by suit on 
foot of the mortgage. The present suit 
having been brought after 12 years from 
that date the claim of the plaintiff must 
be held to be barred unless the plaintiff 
proved either payment of interest or 
principal, or claimed that the suit was 
nob barred by reason of an acknowledg¬ 
ment. The plaintiff claimed that the 
two mortgagors had made certain pay¬ 
ments, but the Courts below have found 
that the payment of any interest by 
Zabar Khan had not been proved, but 
that payment of interest by Ghasi Khan 
had been proved and the claim as against 
him was not barred by time. The Court 
of first instance having decreed the suit 
against Ghasi Khan alone, the plaintiff 
preferred an appeal and the present ap¬ 
pellant Ghasi Khan filed cross-objections. 
At p. 15 of the paper book will be found 
the points that were contested before the 
learned Judge. The result of the findings 
was that the Court accepted the findings 
of fact arrived at by the first Court, 
namely that the alleged payment by 
Zabar Khan had not been proved, but 
that the payment of interest by the ap¬ 
pellant had been proved. As the Court 
of first instance had reduced the amount 
of interest as provided for by the deed, 
the learned Judge in appeal modified the 
decree of the first Court as against Ghasi 
Khan. 

Ghasi Khan has come up in appeal 
before us. Two points have been argued 
by the learned advocate for the appel¬ 
lant. The first is that payment of in¬ 
terest by one of the two co-mortgagors 
does not keep alive the mortgage, but 
only the personal liability of the person 
who actually pays interest. The second 
point taken is that the appellant should 
not be made responsible for the whole 
debt when the claim as against his co¬ 
mortgagor had been dismissed. It may, 
however, be mentioned that these grounds 
were not definitely taken in the memo¬ 
randum of appeal and were not taken 
and argued before the lower appellate 
Court. 


1929 Asghari Begam v. 

The learned advocate has cited in sup¬ 
port of the first proposition argued by 
him the case of Chunni v. Hiikum 
Singh (l). This case in our opinion is 
no authority for the proposition, but 
the learned advocate argued that we 
should accept the converse of what has 
been laid down in that case. The caso 
of a mortgagee is different from that of 
a mortgagor, and we cannot accept that 
everything that applies to a mortgagee 
must apply to a mortgagor. Their 
rights and liabilities are different. 

It is further submitted that as 
S. 21 (2), Lim. Act, provides that the 

'acknowledgment of a debt or .payment of 
'interest by one of two debtors only keeps 
the debt alive as against the person who 
acknowledges the debt or pays the in¬ 
terest, the liability of the co-mortgagor 
had ceased by reason of the fact that he 
!had made no payments. A mortgage 
deed is not the same as a simple debt and 
we think that the liability which at¬ 
taches to a mortgagor by reason of his 
having executed the mortgage and paying 
interest cannot bo got rid of by saying 
that tho payment of interest was of a 
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of Imam Ali v. Baijnath Saliu . Ram (H) 

and no materials have been laid either 
before the Court below or before us from 
which we could say that the ordinary 
principle applicable to mortgages does 
not apply to the facts of this case. Ordi¬ 
narily if two properties are jointly 
mortgaged for the same debts each ofj 
those properties is liable for the whole, 
and it is open to the mortgagee either to 
proceed against the whole mortgaged 
property or against a part of such pro¬ 
perty. There may no doubt be special 
cases where an exception may be made, 
but in our opinion, in this caso there is 
nothing shown which would lead^ us to 
depart from tho ordinary rule. We are, 
therefore, of opinion that there is no 
force in this appeal and we dismiss it 
with costs. 

S n./r.k. Appeal dismissed. 
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Ashworth and Sen, JJ. 

Asghari Begam and others —Defend¬ 
ants—Appellants. 

v. 

Maula Baksh— Plaintiff— Respondent. 


simple debt as such. 

Mr. Das has referred to the case of 
Budhmal Kevalchand v Rama Yesu (2) 
as authority for the proposition that his 
client should be only made responsible 
for a proportionate amount of the debt. 
That case follows a decision of the Cal¬ 
cutta High Court reported in Imam Ali 
v. Baijnath Sahu Ram (3). In the case 
of Sanwal Singh v. Ganeshi Lai (1) a 
Bench of this Court considered the case 
reported in Imam Ali v. Baijnath Sahu 
Ram (3) and has referred to cases of the 
other High Courts and held that the rule 
in that case was intended to govern the 
particular facts of that case on the point 
and not to lay down any general rule. 
Having examined that case we are of the 
same opinion and we think that no 
general rule was laid down either in the 
case reported in Budhmal Kevalchand v. 
Rama Yesu (2) or in the case re¬ 
ported in Imam Ali v. Baijnath Sahu 
Ram (3). We see no reason to differ 
f rom the view o f this Court in the case 

(1) [1911J 8' A. L. J. 605=10 I. C. 238. 

(2) [1920] 44 Bom. 223=55 I. C. 327=22 
Bom. L. R. 68. 

(3) [1906] 33 Cal. 613=3 C. L. J. 576=10 
C. W. N. 551. 

(4) [1913] 35 All. 441=20 I. C. 41=11 
A. L. J. 030. 


Second Appeal No. 461 of 1926, Deci¬ 
ded on 13th February 1929, against 

decree of 3rd Addl. Sub-Judge, Aligarh, 
D/- 5th December 1925. 

Transfer of Property Act, S. 10—Transfer 
deed transferring property but by subse¬ 
quent clause imposing condition restraining 
transferee from transferring interest to any 
person except transferrer—Condition amounts 
to absolute restraint on right of transfer. 

Wliero a deed of transfer at first absolutely 
transfers property to another, but by a subse¬ 
quent clause makes the clause subject to a 
condition restraining the transferee from 
parting with or disposing of that interest to 
any person other than the transferrer, the 
condition amounts to an absolute restriction 
on tho right of transfer and so is void. 

[P 382 C 11 

Banna Lai —for Appellants. 

Mukhtar Ahmad -for Respondent. 

Judgment. — This second appeal 
arises out of a suit brought by the plain¬ 
tiff-respondent for sale of a certain pro¬ 
perty on the basis of a mortgage. The 
mortgage was in respect of two kinds of 
property ; one was land and the other 
was a certain money charge created on 
other property. It is with the latter 
only that we have to deal in this second 

appeal. 

The question is solely one of inter¬ 
pretation of a certain deed. This deed 
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was executed by one Kishori Lai, a 
zemindar, in favour of two minor chil¬ 
dren in consideration of the mother of 
these children having given up her rights 
to claim an exproprietary tenancy. 

The important portions of the deed 
are as follows : 

“ Therefore, in consideration of the relin¬ 
quishment of their expropriotary rights 
Rs. 150 a year for maintenance in favour of 
Mohammad Abdul Hafiz Khan and Moham¬ 
med Abdul Aziz Khan minor sons of Mt. Ali- 
un-nissa, daughter of Ch. Mohammed Hida- 
vat Ali Khan deceased residont of qasba 
Balram have been fixed for over and after 
them to their descendants and succes3ors-in- 
interost generation after generation and womb 
after womb.” 

This is followed later on by the fol¬ 
lowing provision : 

“ The minors during their minority or aftor 
attaining majority shall have right to trans¬ 
fer this fixed maintenance to mo at any time, 
hut they shall have no right of transfer in 
favour of a stranger (shaksh gair).” 

Now tho first question is whother 
these two clauses are repugnant and ir¬ 
reconcilable. Wo agree that they can 
be reconciled by supposing that it was 
the intention of the grantor that the 
minors during their lifetime should have 
no right to transfer the charge or an¬ 
nuity, but that after their lifetime 
their descendants should havo such a 
right. 

The second question, however, is whe¬ 
ther the subsequent clause was void undor 

S. 10, T. P. Act. Here we find that a 
charge on land is transferred subject to 
a condition restraining the transferees 
from parting with or disposing of that 
interest to any person other than the 
grantor. This clearly amounts to an 
absolute restriction on his right of trans¬ 
fer. The provision that the grantees 
may transfer back to the grantor has no 
effect. It would be the same if the deed 
provided that on transfer by the gran¬ 
tees the grant should be at an end. 

It is true that we have to look at the 
substance and not the form. But this 
deed clearly indicates that the minor 
grantees should have an unfettered right 
to the charge. The deed gives that right 
but it cuts it down by the later clause. 
This is exactly what we conceive S. 10, 

T. P. Act, was designed to obviate. No 
decision exactly on all fours with this 
case has been shown to us, but there are 
numerous decisions which justify it 
being held that such a restriction of a 


grant as is made by CL 2 in this deed 
would be construed as a 

“ condition or limitation absolutely restrain¬ 
ing tho transferee from parting with or dis¬ 
posing of his interest in the property.” 

His interest ” means interest con¬ 
ferred by the earlier portion of the deed. 
For the above reasons we hold that the 
decision of the lower Court was correct 
and we dismiss this appeal with costs. 

s n./r.K. Appeal dismissed ,. 

# 

AIR 1929 Allahabad 382 

Ashworth, J. 

Municipal Board , Pilibhit —Defen¬ 
dant—Appellant. 

v. 

Khalil-ul-rahman —Plaintiff—Respon¬ 
dent. 

Second Appeal No. 87 of 1929, Decided 
on 25th February 1929, against decree of 
Dist. Judge, Pilibhit, D/- 18th Septem¬ 
ber 1928. 

(a) U. P. Municipalities Act (2 of 1916), 
Ss. 116 (g) and 223—Land on either side of 
road belongs to municipality. 

Tho land on oither side of a road lip to tho 
dofinod boundary belongs to tho Munici¬ 
pality as such land is covered by tho defini¬ 
tion of "street.” [P 383 C 2] 

(b) Easements Act (5 of 1882), S. 15—To 
apply 60 years rule Government ownership 
must exist on the date when easement is 
claimed. 

To claim GO years rule of casement, thoro 
must be Government ownership on the date 
when the easement is claimed and not at 
somo antecedent period. [P 383 0 2] 

(c) Easements Act (5 of 1882), S. 15 Bye¬ 
law passed by Board and sanctioned by 
Government signifying the Board s intention 
to let out the sides of roads to hawkers does 
not create Board’s ownership to those sides 
but merely extends its power of user. 

A bye-law, passed by tho Board and sanc¬ 
tioned by the Government, signifying the in¬ 
tention to let out the spaces at tho sides of 
roads to hawkers, does not creato Board's 
ownership to thoso sides but merely extends 
its power of user, the ownership being alroady 
croated by S. 11G, Municipalities Act of 1916, 
or a similar provision in the previous Act. 

[P 384 C 1] 

(d) Easements Act (5 of 1882), S. 15, 
Expl. 2—Mere obstruction is not sufficient 
but further acqueiscence for one year must 
be proved. 

Under Expl. 2, S. 15, it is not sufficient to 
prove that there was obstruction for a period 
of one year, but it is also essential that such 
obstruction should be acquiesced in for the 
same period by the claimant. [P 384 C 1J 

Sailanath Mukerji —for Appellant- 
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Judgment. — This second appeal 
arises out of a suit brought by the plain¬ 
tiff-respondent against the defendant- 
appellant for an injunction, restraining 
the defendant from allowing the margin 
of a public road to be used by traders for 
the vend of merchandise. The plaintiff 
owns a shop and also an open space in 
front of that shop. This open space 
borders a public road. The defendant 
is the Municipal Board of Pilibhit. By 
a bye-law, passed on 27th June 1917, the 
Municipal Board signified its intention 
to let out the spaces at the sides of roads 
to hawkers, and it has allowed hawkers 
to stand or sit and sell their goods on the 
side of the road in question. This pre¬ 
vents the public having free access to the 
shop booths allowed by the plaintiff on 
his vacant strip of land, and hence this 
suit. 

The trial Court found that the plain¬ 
tiff had failed to prove that the public 
had enjoyed for 20 years free access from 
the road to this piece of land. It also 
found that the suit was barred by limita¬ 
tion as not brought within two years 
when the Municipal Board began to let 
out the side of the road to hawkers. 

In first appeal the Subordinate Judgo 
found that the plaintiff’s witnesses did 
prove U96 of the land by the plaintiff for 
stalls for over 20 years. It also found 
that there was no evidence to show that 
the side of the road had been used by 
licensees or lessees of the Board at a date 
more than two yoars before the filing of 
the suit. 

The memorandum of appeal by the 
Municipal Board contains two clauses. 
The first plea is that as the land at the 
side of the road bolongs to the Board, it 
can use it in any way it likes, and the 
second plea is that the plaintiff has no 
right to interfere with the use of the de¬ 
fendant s land. When, however, the case 
camejjo be argued, the point taken up was 
that the findings of the lower appellate 
Court both as to the establishment of a 
right of easement and as to the limi¬ 
tation were wrong. By no stretch of 

construction can these pleas bo found to 

be included in the two pleas taken in the 
memorandum of appeal. Those two 
pleas entirely ignore the findings of the 
lower appellate Court as to an easement 
or as to limitation. They assert tho 
right of the owner of land to deal with 
his land os he wishes, which right was 


never denied by the lower appellate 
Court. The pleas in the memorandum of 
appeal appear to mean that no owner’s 
right can be destroyed by any easement, 
which I do not understand to be main¬ 
tained by tho appellant’s counsel. 

At the same time, as I hold that the 
pleas now argued are equally untenable, 
it appears more satisfactory to dismiss 
this appeal on all tho merits rather than 
on the remark that the pleas taken in tho 
memorandum of appeal aro not sustain¬ 
able. 

As regards tho question of easement, it 
is argued that where land belongs to 
Government, an easement can only be 
established by GO years enjoyment of the 
right claimed: see the last paragraph of 
S. 15, Easements Act 5 of 1882. But 
this land was not Government land. It 
was land belonging to the Municipal 
Board. S. 116 (g), Municipalities Act 
(U. P. Act 2 of 1916) vests in the Board 
all public streets and the expression 
“street” is defined in S. 223 to include,' 
tho land on either side of a road up to! 
the defined boundary of any abutting 1 
property. So at tho date of suit the land,' 
belonged to the Board. The provision in; 
S. 15 requiring 60 years use to establish 1 
an easement refers to tho date when the 
easement* is claimed. It would not there¬ 
fore be open to the appellant to plead 
that at some period antecedent to the 
bringing of the suit the road belonged to 
Government. Even if this might be 
argued, it has not been argued, and there 
is no evidence to show tho date when 
under any Municipal Act for the time 
being in force streets vosted in the Board, 
or when this particular street came into 
existence. What is argued by counsel 
for the appellant is that it was only cn 
27th June 1917 that a bye-law was made 
by the Board and approved by Government 
declaring tho Board’s intention to let out 
the sites in tho streets. He urges that it 
was only from this date that tho side of 
the road became the property of the Board. 
Even if this were so, it does not appear 
to me that tho last paragraph in S. 15, 
Easements Act would assist the appel¬ 
lant, but the view that the bye-law vested 
this road in this Municipal Board is not 
correct. The road was vested in tho 
Board by S. 116, Municipalities Act of 
1916, or by any previous Municipal Act, 
containing a provision similar to S. 116 
of tho present Act. From the date that 
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the road became vested iu the Board the 
Board was owner, but its power of dealing 
with the road was restricted. It could 
not merely by right of ownership be en¬ 
titled to use the land for purposes 
other than that of a road. It was by the 
bye-law that its power of user became 
extended or rather by the fact of Govern¬ 
ment sanctioning the bye-law. Conse¬ 
quently the road was properly vested in 
the Board, and under S. 15 an easement 
could be established by 20 years user. 

As to limitation the plea now argued 
jis that at the date when the suit was 
jbrought the plaintiff had been obstructed 
'in his enjoyment of the right of access 
from the road fora period extending over 
one year. It was, therefore, argued that 
under Expl. 2 the plaintiff could not 
prove 20 years enjoyment without inter¬ 
ruption. This plea ignores the fact that 
there is no 'evidence or even allegation 
that the plaintiff acquiesced in the 
Board's action in letting out the side of 
(road. Expln. 2, S. 15, will not therefore 
apply. 

It appears to me possible to have raised 
the contention, and indeed, when the me¬ 
morandum of appeal was drafted, this 
may have been what it was intended to 
mean that the power acquired by the 
Board by reason of the sanction by Gov¬ 
ernment of the bye-law for letting out 
this street for the use of hawkers was a 
power that would override any private 
right of property or of easement. It will 
be observed that in the bye-laws a re¬ 
servation is made in favour of certain 
private owners probably because those 
private owners had long exercised a cer¬ 
tain right. If this contention had been 
raised it would have been argued. But 
as it was not specifically raised in the me¬ 
morandum of appeal and has not been 
argued at all, I do not think it proper 
now to consider it. For the above reasons, 

this appeal is dismissed. 

S.N./r.K. Appeal dismissed. 
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SULAIMAN AND SEN, JJ. 

Umrao Singh and others —Appellants. 

v. 

Sultan Singh and another —Respon¬ 
dents. 

First Appeal No. 146 of 1927, Decided 
on 25th February 1929, from decree of 
Sub-Judge, Etah, D/- 31st January 1927. 


(a) Transfer of Properly Act, S. 60—Mort¬ 
gage bond—Stipulation to the effect that 
the mortgagor would not be entitled to pos¬ 
session without redeeming prior mortgages, 
is unavailing after a considerable lapse of 
time when th3 property referred to in the 
prior mortgages is not definitely specifiable 
specially when no previous claim for speci¬ 
fic enforcement of the deed was made. . 

Whore it was sought bo refuse the posses¬ 
sion of mortgaged property to the mortgagors- 
on the ground that there was in the mortgage 
deed a condition to thi effect that unless the 
prior existent mortgages were redeemed the 
mortgagors would not be entitled to posses¬ 
sion, and where the property referred to in 
the prior mortgages was not specifically defi¬ 
nable and where on previous occasions no 
rigorous adherence was exacbod : 

Held : that the stipulation was unavailing 
specially after a considerable lapse of time, 

[P 335 G 1] 

(b) Transfer of Property Act, S. 67 — 
Mere oral evidence regarding arrears is 
inconclusive. 

It is the duty of the mortgagees who take 
possession to keep clear full aud accurate ac¬ 
count of all arnouuts received by them as 
mortgagees. Mere oral evidence that some 
amount of the arrears remained outstanding 
would bo wholly inconclusive. [P 385 C lj 

K. N. Laghate —for Appellants. 

U. S. Bajpai —for Respondents. 

Judgment. —This is a defendants 
appeal arising out of a suit for redemp¬ 
tion of a mortgage dated 17th February 
1909. The defendants contested the 
suit on two grounds only. Firstly, that 
there was a previous mortgage of 11th 
April 1865 without redeeming which 
the plaintiffs were not entitled to take 
possession of the property ; secondly, 
that under a clause in the mortgage deed 
the plaintiffs were bound to pay all the 
arrears remaining outstanding against 
the tenant before redemption. The bond 
dated 11th April 1865 is printed at p. 15. 
No specific property is expressly men¬ 
tioned therein but it is recited that the 
mortgagor would not have the right to 
redeem a property previously mortgaged 
to the mortgagee until the amount due 
under this bond was paid with interest. 
Even the date of the previous mortgage 
deed is not mentioned in the deed, 
is imposible therefore to trace the pro¬ 
perty. All we know is that there was 
some share of the mortgagor in mouza 
Hasan Alipur Bisai but we do not know 
the extent of that share nor is it clear 
whether the whole share of the mort¬ 
gagor was mortgaged or only a P ar 0 1 * 
The deed is described as Mashrutul 
rahan but that by itself does not operate 
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to create a charge on any specific pro- 


iperty, The defendants therefore cannot 
be allowed to insist on the payment of 
this amount after the lapse of so many 
years. Furthermore, we find that the 
condition was that the mortgagor would 
jnot be allowed to redeem the earlier 
mortgage without paying the money due 
on the bond of 1865. Assuming for the 
sake of argument that the reference in 
this bend was a reference -to the 
.'earlier deed of 1861 we find that that 
was paid off by the execution of the 
fresh deed in 1867 and at that time the 
mortgagees on their own showing did 
not insist on the payment of the money 
due on the bond of 1865. But as a 
matter of fact the recital in the mort¬ 
gage deed of 1865 goes to suggest that 
the amount due on the mortgage-deed 
which was tacked on to that of 1861 and 
which amounted to Rs. 200 was also paid 
off by that deed. Jf the assumption 
made by the learned advocate for the 
appellants is correct and the reference 
to the unnamed mortgage is that to the 
deed of 1861 it would follow that the 
mortgage deed of 1865 (said to have been 
tacked on to that of 1861) was also paid 
off by the deed of 1867. In any case the 
defendants are not entitled to claim the 
money due on this deed. 

As regards the right to claim the out¬ 
standing arrears if any, it is quite clear 
that under S. 67, sub-Cl. (g), T. P. Act, 
it was the duty of the mortgagees who 
took possession to keep clear, full and 
accurate accounts of all the amounts 
received by them as mortgagees. It is 
admitted by their witnesses that they 
kept regular account books but they have 
chosen not to produce them. The Court 

below has accordingly presumed against 

them that if they were produced it 
would have gone against the defendant’s 
case. Mere oral evidence that some 
amounts of the arrear remained out¬ 
standing would be wholly inconclusive 
in the absence of the regular account 
books particularly as the entries • made 
in the patwari’s siyaha cannot be said 
to bo necessarily complete or exhaustive. 
In our opinion the view taken by the 
Court below was correct. The appeal 
has no force. It is dismissed with costs. 

P.R./v.v. Appeal dismissed. 
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SULA1MAN AND KENDALL, JJ. 

Lalta Prasad —Plaintiff— Appellant. 

V- 

Chunni Singh and another- Defen¬ 
dants—Respondents. 

Second Appeal No. 1642 of 1926, Deci¬ 
ded on 18th January 1929, against 
decree of Dist. Judge., Budaun, D/-14th 
August 1926. 

(a) Agra Pre-emption Act (1922), 
Ss. 12 and 5—Right of pre-emption record¬ 
ed in wajib-ul-arz must be deemed to 
exist—Who are entitled to that right is to 
be determined according to S. 12 and not 
wajib-ul-arz. 

Although when a right of pro-eruption is 
recorded in a wajib-ul-arz of the mahal, it 
must bo deemed to exist under S. 5, still the 
question as to what persons aro entitled to 
exercise this right is to bo determined by 
reference to S. 12 and not to the recitals in the 
wajib-ul-arz. [p 335 q 2 ] 

(b) Agra Pre emption Act (1922), S. 4 
(7)—Muafi plots. 

Hollers of specific muafi plots are petty 
proprietors when they do not own any land 
jointly with the cosharer in nnhal in the 
administration of tho oliairs of which they 
are not entitled to take a part. [P 33 g C 1J 

P. L. Dancrji and S. B. Johari—ior 
Appellant. 

S. P. Sinha for N. P. Asthana—tov 
Respondents. 

Judgment.— In this case part of tho 

resumed muafi land comprised in one 
khewat and assessed to Government re¬ 
venue has been sold. TI 10 plaintiff is a 
cosharer in this very kbewat. An 
earlier wajib-ul-arz prepared for tho 
village records a custom of pre-emption, 
but there is also a recital in it to the 
effect that the cosharors of tbo village 
have no concern with tbo resumed muafi. 
The defendants aro strangers. The 
Court of first instance decreed the claim 
for pre-emption, but on appeal the Dis¬ 
trict Judge has dismissed it, holding that 
having regard to the recital in the wajib- 
ul-arz there is no right of pre-emption 
in muafi laads. We are unable to concur 
in this view. When a right of pre¬ 
emption is recorded in a wajib-ul-arz of 
the mahal, a right must be deemed to 
exist, in view of the provisions of S. 5, 
of the Act. The question a9 to what per¬ 
sons are entitled to exercise this right 
is to bo determined by reference to S. 

12 of the Act and not to the recitals in 
the wajib-ul-arz. Under the last men¬ 
tioned section when a petty proprietary! 
interest is sold, coparceners in that in¬ 
terest have the first right of pre-emption. 
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The holders of those resumed muafis are 
holders of specific plots in the mahal and 
are obviously not ontitled to take part 
jin the administration of its affairs and 
do not own any land in the mahal 
jointly with the cosharers. They are 
(accordingly petty proprietors within the 
meaning of S. 4, sub-Cl. (7). The plain¬ 
tiff therefore has the first right of pre¬ 
emption. We accordingly allow this 
appeal and setting aside the decree of 
the lower appellate Court, restore that 
of the first Court with costs in ail 
Courts including in this Court fee3 on 
the higher scale. 

S.N./r.K. Decree set aside. 


A. I. R. 1929 Allahabad 386 

Ashworth, J. 

Khuda Baksh —Appellant. 

v. 

Jai Shankar and others —Respondents. 

Second Appeal No. 117 of 1929, Deci¬ 
ded on 25th February 1929, against de¬ 
cree of Addl. Sub-Judge, Agra, D/- 9th 
November 1928. 

(a) Landlord and Tenant—Zamindavs can 
get rid of grave made in abadi without their 
knowledge as soon as they come to know 
of it. 

The zamindars, who are paramount owners 
of a village, can interfere to get rid of a grave 
made without their knowledge in the vacant 
site of the abadi as soon as thoy come to 
know of it. [P 386 0 2] 

(b) Principal and Agent—Agent’s acquies¬ 
cence. 

An agent’s acquiescence cannot bo pleaded 
when the other party knows that ho has not 
authority to acquiesce [P 386 C 2] 

(c) Evidence Act, S. 115—Tenant making 
grave on abadi—Zamindar's servants stand¬ 
ing by and not objecting—That does not 
amount to agent’s acquiescence. 

Where a tenant without zamindar’s per¬ 
mission makes a grave on the abadi, the mere 
fact that the servants of the zamindar stood 
by and did not object cannot amount to agent’s 
acquiescence. so as to estop Zamindar from 
interfering with the grave. [P 386 C 2] 

M. A . Aziz —for Appellant. 

Judgment. —This second appeal arises 
out of a suit brought by the plaintiff-res¬ 
pondents as zamindars of a village for the 
removal of a dead body from certain land 
against the defendant-appellant. It ap¬ 
pears that the father of the appellant had 
a house in the village and used to sit on 
a bit of vacant land in front of it. He 
expressed a desire to his son that he 
should be buried there, and the son did 
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bury him there during the absence from 
the village of the zamindars. This suit 
was resisted on the ground that the place 
where the grave was made was within 
the area of the site granted in the abadi 
to the defendant’s father, and that in any 
case the zamindars had acquiesced in the 
making of the grave and the burial, their 
present suit being dictated by some dis¬ 
agreement which had subsequently arisen. 
Both the Courts have found that the land 
was vacant land and not subject to any 
title of the defendant. They have also 
found that there was no acquiescence on 
the part of the Zamindars even if their 
servants stood by and allowed the grave 
to be made. 

Various pleas are taken in the memo¬ 
randum of appeal. It is urged that demo¬ 
lition of a tomb two or three months 
after the burial of a person in it, should 
in no way be allowed. This plea is ob¬ 
viously bad. If the zamindars, who are 
paramount owners of a village, cannot 
interfere to get rid of a grave made with¬ 
out their knowledge as soon as they come 
to know of it, village sites might be con¬ 
verted into grave-yards with great in¬ 
jury to the residents. 

A second plea is that the fact of two 
servants, of the zamindars not having 
interfered and indeed, it is said, having 
supplied bricks amounted to acquiescence 
by the zamindars. It is sufficient to say 
that the defendant could not have be¬ 
lieved these servants to be acting within 
the scope of their duties in standing by 
and not objecting. An agent’s acquies¬ 
cence cannot be pleaded when the other 
party knows that he has no authority to 
acquiesce. In any case it is clear that 
the making of a grave would be such an 
unusual incident that it would not fall 
within the apparent scope of a servant’s 
duties to express acquiescence or the re¬ 
verse. 

Another point taken is that the appel¬ 
lant’s family being Faqirs it would be 
quite proper for them to use their court¬ 
yard or land adjoining their house for 
the burial of the members of their family. 
This plea apparently means that if a 
house is given to a Faqir to live in, the 
grant must be presumed to extend to 
granting the land for use for burial. This 
is untenable on the face of it, and in this 
case it was not even proved that .the land 
was granted to the defendant for any pur¬ 
pose. 
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Another plea taken is that certain 
questions were wrongly disallowed. The 
questions were designed to prove a wrong 
motive on the part of the plaintiffs in 
bringing the suit. The motive which in¬ 
duces a man to insist on his rights is 
immaterial. For the above reasons there 
is no force in this appeal and is dis¬ 
missed. 

S.n./r.k. Appeal dismissed. 
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Ashworth, J. 

Banwari Barhi & others— Appellants. 



Ram Ratan Pandey —Respondent. 
Second Appeal No. 29 of 1929, Decided 
on 18th February 1929, against decree 
of Addl. Sub-Judge, Ballia, D/- 30th 
August 1928. 

(a) Agra Tenancy Act (2 of 1901), S. 273- 
Revenue Court deciding lease to be valid— 
Civil suit for avoiding it can lie. 

The revenue Court’s decision that the defen¬ 
dant was a tenant, cannot prevent under 
S. 273 the plaintiff from bringing a civil suit 
for avoidance of lease. [P 397 c 2] 

(b) Hindu Law—Alienation—Father—Per¬ 
petual lease is not in ordinary course of 
management. 

Lease is in ordinary course of management 
where land cannot be cultivated more profit¬ 
ably by manager himself or through hired 
servants. But perpetual lease is not in ordi¬ 
nary courso of management. [p 397 C 2] 

(c) Lease Perpetual lease by person be¬ 
yond his powers does not entitle lessee to 
possession. (Obiter). 

Perpetual lease from a person beyond his 
power cannot be construed as an ordinary 
lease from year to year entitling the lessee to 
possession : A. I. R. 1023 All. G17, Diss. from. 

(d) Contract Act, S. 65—Suit for cancella¬ 
tion of lease granted by another—Plaintiff 
cannot be put on terms. 

In a suit for cancellation of lease granted to 
the defendant the plaintiff cannot be put on 
terms and made to refund consideration be¬ 
fore getting cancellation. fp 393 q 

Mahmudullah and A. M. Khwaja— for 
Appellants. 


Judgment. This second appeal ari 
out of a suit brought by the plaint 
respondent for cancellation of a perpet' 
lease of a fixed-rate holding by his fatl 
011 the giound that the lease was e 

cuted by his father as manager but for 
legal necessity.^ 


The trial Court dismissed the suit on 
a finding that a question of tenancy right 
arose and as the revenue Court had deci- 
ded that the defendant was tenant, the 
civil Court could not deal with this suit. 


In appeal the lower appellate Court 
held that S. 273, Tenancy Act, could not 
apply to oust the jurisdiction of the civil 
Court in a case like this No doubt the 
defendant was a tenant if the lease were 
a valid leaso, and it would be a valid 
lease until avoided by the son. The 
revenue Court s decision could not pre¬ 
vent the plaintiff bringing a suit for 
avoidance of the lease. It found that 
tho alienation was not for legal necessity 
and decreed the suit. 

In the present appeal five pleas are 
taken. The first plea is that S. 273 did 
apply. This plea was rightly been re¬ 
jected for the reasons stated by the lower 
appellate Court. 

The second plea is that the lease was 
granted in the ordinary course of manage¬ 
ment. In other words, this amounts to a 
plea that the father was hound to give 
the holding to somebody in the ordinary 
course of management. This plea would 
depend upon proving that the father 
could not deal with the land more profit¬ 
ably himself, i. e., by hired servants. No 
evidence of this was offered, but at any ; 
rate a perpetual lease was clearly not! 
necessary. Two other pleas are pressed.! 
One is that as tho father being manager) 
was entitled to give an ordinary lease to 
the defendant, the lease should be con¬ 
strued as an ordinary lease from year to 
year. I have been referred to a recent 
decision of a Bench of two Judges of this 
Court: Basdco Narain v. Sheikh Muham¬ 
mad Yusuf {\) t refusing to give posses¬ 
sion to a plaintiff s son in a case where 
the father had given a perpetual lease: 
without legal necessity on tho ground 
that ho could have given a year to year 
lease which would have entitled the 
defendant in that case to possession. It 
is difficult to see how if au alienation by 
way of a permanent leaso is void it can 
give the so-called lessee any right to 
possession, but it is sufficient for the 
purpose of this case to say that this is 
not a case of giving possession. The 
plaintiff has only sued for cancellation 
alleging that he is still in possession and 
the lower appellate Court has accepted 
tho 3uit as such. So the decision quoted 
has no relevance. 

Another .point, urged is that as part 

of the consideration was actually paid, 

the plaintiff should be put to terms before 

^^l^^^Q^ ^cel hation. It is not neces- 
(1) A. I. R. 1923 All. Oil . ~ 
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sary in this case to consider whether 
S. 65, Contract Act, applies. If it does 
apply, the manager or the family, which¬ 
ever used the money paid by the defen¬ 
dant, might be liable to restore it. If so, 
the defendant .can bring a suit to that 
effect. What we are dealing at present 
is the cancellation of a lease which the 
plaintiff is entitled to avoid. The can¬ 
cellation of the lease is obviously a con¬ 
dition precedent to any right on the part 
of the defendant to recover any of the 
money paid for the lease. He cannot 
therefore complain of a decree for can¬ 
cellation. 

For the above reasons the appeal is 
dismissed. 

p.d./R K. Appeal dismissed. 
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Banerji and King, JJ. 

B. Narsingh Prasad Singh and an¬ 
other —Appellants. 

v. 

Rupan Singh and others — Respon¬ 
dents. 

Second Appeal No. 617 of 1926, De¬ 
cided on 2lst February 1929, against 
decree of Dist. Judge, Benares. 

# Transfer of Property Act, S. 60 — Mort¬ 
gage-deed providing that, if mortgage was 
not redeemed on expiry of mortgage period 
it would not be redeemable for further 20 
years—No material to show design to make 
redemption very difficult — Condition was 
held not clog on redemption. 

Tho mere fact that thj mortgage-deed con¬ 
tained a condition that, in case the mort¬ 
gage was not rodeomed on the date on which 
mortgage period expired, tho mortgagor 
would not bo able to redeem it for another 
20 years, would not amount to a clog on tho 
equity of redemption in the absence of mate¬ 
rial to show that there was a design to make 
redemption very difficult, if not impossible : 
10 J. C. 213 and 36 All. 551, Rel on. 

[P 389 C 2] 

K. Verma —for Appellants. 

Gadadhar Prasad —lor Respondents. 

Judgment —This is a defendant’s ap¬ 
peal. The suit out of which this appeal 
arises was brought by Rupan Singh, 
respondent l,for redemption of an usu¬ 
fructuary mortgage of 6th April 1895, 
for a sum of Rs. 325, executed by Bin- 
desh Singh and others in favour of one 
of the appellants and his predecessor-in¬ 
interest. The mortgage-deed was a usu¬ 
fructuary mortgage, and a very small 


share of mauzas Kori, Gurdaspur, Jadupur, 
Posi, and Lalapur in pargana Kaswar 
Raja, district Benares, was mortgaged. 
The mortgage provided that it was to be 
in force for 20 years and that the mort¬ 
gagor had the right to redeem that mort¬ 
gage on 19th September 1914, and if 
redemption was not eflected on that date- 
it was not to be redeemed for another 
period of 20 years. The original mort¬ 
gagors or their heirs, on 20th March 
1914, executed a deed in favour of Rupan 
Singh and left a sum of Rs. 325 for pay¬ 
ment of the mortgage, which is the sub¬ 
ject of redemption in the present case. 
Rupan Singh has instituted the present 
suit for redemption on 17th March 1925 
and in the plaint which he filed he stated 
that in October 19L5 he deposited the 
money under S. 83, T. P. Act, but the 
mortgagee did not take the money. It 
appears that he withdrew the mouey in 
the year 1917. The defence of the ap¬ 
pellant is that under the terms of the 
mortgage it was not redeemable for a 
term of 20 years after 14th Septem¬ 
ber 1914. 

The plaintiff never pleaded that any 
sum over and above Rs. 325 was ever- 
claimed by the defendants at the time 
when they are alleged to have offered to 
redeem tho mortgage. The Court of first- 
instance held that the tender made by 
the plaintiff was not a legal tender and 
it also disbelieved the allegation of the 
plaintiff that -he, as a matter of fact, 
ever tendered the mortgage money to 
the defendant as alleged. It appears 
that at the time of argument in tho case 
it was argued by the learned vakil ap¬ 
pearing for the plaintiff that, on the 
terms of the mortgage, tho stipulation 
that the mortgage was not redeemable- 
for a further term of 20 yo^rs was a clog 
on tho equity of redemption, and there¬ 
fore must be ignored. This plea found 
favour with both the Courts below and 
the plaintiff’s suit for redemption was 
decreed. 

The defendants have come up in ap¬ 
peal before us and it is argued by tho 
learned advocate for the appellant that 
in each case when the Court wants to 
give relief to a mortgagor against the 
terms put in a mortgage-deed, there 
must be materials laid before the Court 
to come to the conclusion that the mort¬ 
gagee was trying to overreach the mort¬ 
gagor, or at any . rate, the conditions 
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were such that they made redemption 
almost impossible. It must be observed 
that in the present case, although the 
mortgage-deed when read might suggest 
that the conditions were such as to make 
it difficult for the mortgagor to calcu¬ 
late what was the amount of money he 
would have to deposit to redeem the 
mortgage, it is nobody's case that any 
sum beyond Rs. 325 was due on the mort¬ 
gage on 19th September 1914 the date 
fixed for the mortgage. It appears to us 
clear that as far as the mortgagors 
themselves were concerned they did not 
consider the terms of the mortgage to 
be either harsh, or that it was impossi¬ 
ble for them to have found out what was 
the correct mortgage money. In fact on 
20th March 1913, ovor a year before the 
due date, they arranged with the present 
plaintiff that he should deposit the 
money when it fell due. There is not a 
word to be found to be on the record 
why the present plaintiff never deposits! 
the sum of Rs. 325 on 19th Septem¬ 
ber 1914. 

No hard and fast rule cm be laid 
down as to what condition entered in a 
mortgage-deed amounts to such a con¬ 
tract which requires a Court of equity 
to give relief when it finds that it had 
made the redemption of a mortgage diffi¬ 
cult, or when it his made the calculation 
of the mortgage money uncertain. In 
' this case there is no sucli allegation, we 
have stated, and merely because the 
mortgage-deed provides that in cise of 
there being arrears a certain accounting 
had to be done the contention that the 
agreement regarding the extension of the 
mortgage for another 20 years was ille¬ 
gal or unenforcible cannot be accepted. 
It seems to us the case of Rambaran 
Singh v Ram Kher Singh (1) is in 
point. As observed in the case of Sarb- 
d aw anSingh v. Bijai Singh (2) it i 3 
impossible to lay down a hard and fast 
rule as to what should and what should 
not be regarded as an improper restraint 
or fetter on the right of redemption. 
The decision in each case must depeud 
upon its own circumstances. Wo are of 
opinion that in the present case the 
plaintiff as a subsequent mortgagee has 
not placed sufficient materials before us 
to^comejo the conclusion that the post¬ 
il) [1911] 101. C. 243. 

(2) [19141 3G All. 551=24 I. C. 705=12 A. 

L. J. 927. 


ponement of redemption for another 20 
years must be regarded as an improper 
restraint or fetter on the right of re¬ 
demption. We are therefore of opinion 
that unless materials are laid before the 
Court from which a Conrt can come to 
the conclusion that there was a design 
to make redemption very difficult if not 
impossible, the contract entered into by 
the parties cannot be ignored. The 
plaintiff’s suit must therefore fail. We 
therefore allow the appeal and set aside 
the decree of the Court below and dis¬ 
miss the plaintiff's' suit with costs 
throughout. 

S.N./R.K. Decree set aside. 
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Banerji and King, JJ. 

Jiwan Singh —Appellant. 

# 

v. 

Dalip Singh and others— Responlents. 

Second Appeal No. 662 of 1926, Decid¬ 
ed on 20th February 1929, against decree 
of Addl. Sub*Judge, Bulandshahr, D/- 5th 
Januiry 1926. 

Evidence Act, S. 68—No attempt to prove 
attestation of mortgage-deed — Document 
cannot be used as evidence. 

\Vhero no attempt is made to provo a mort¬ 
gage-deed either by calling in an attesting 
witness or even by putting any question to the 
scribe of the deed, who was examined as a 
witness, regarding the attesting witnesses or 
attest ition, the document cannot be usod as 
e/idenco. [P 330 C 1] 

A. Sanyal —for Appellant. 

Sailanath Milkerji —for Respondents. 

Judgment. —This is a defendant’s 
appeal. The suit out of which this appoal 
arises was filed by one Dalip Singb, a 
purchaser of a mortgage dated 6th Janu¬ 
ary 1912, executed by the father of de¬ 
fendants 1 to 5, in favour of defendant 6. 

Defendant 7 held a subsequent mort¬ 
gage and put up the property for sale in 
execution of his mortgage. Defendant 8 
bought the property at the sale at the 
instance of Niranjan Sarup, defendant 7. 

Plaintiffs claimed a sum of Rs. 626 as 
due on the mortgage of 6th January 1912, 
the amount of the mortgage money being 
Rs. 65. Twelve years having elapsed 
since the date of the mortgage the plain¬ 
tiffs claimed that a bond dated 27th March 
1914 acknowledged the mortgage in suit 
and they therefore claim that the suit 
though filed on 6th March 1925, was nob 
barred by limitation. The two lower 
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Courts have repelled the contention of 
defendant 8 that the claim was barred by 
limitation. Defendant 8 has come up in 
appeal before us and it is contended by 
the learned counsel for the appellant that 
the plaintiff’s claim is barred by time as 
the document dated 27th March 1914, not 
having been proved according to law, was 
not admissible in evidence. It is not 
denied that the document of 27th March 
1914 was a mortgage-deed and thus it 
was a document which for its validity 
had to be attested. The contention of 
Jivan Singh was repelled by the learned 
Subordinate Judge in appeal on the 
ground that 

“ Under the present prevailing practice and 
law the evidence of Ram Chandra to prove 
the execution of the deed by Zaharia was 
enough and sufficient to prove the deed.” 

The learned advocato for the respond¬ 
ents is unable to refer to what the learn¬ 
ed Subordinate Judge calls the present 
prevailing practice, nor can he refer to 
any law which lays down that to prove 
a mortgage-deed you have only to call the 
scribo and the scribe has only to identify 
tlm signature of the executant. S. 68 
Evidence Act, in our opinion, lays 
down that a document which is required 
by law to be attested cannot be used as 
evidence until one attesting witness has 
jbeen called, or, if no attesting witness is 
alive, by other moans set out in the fol¬ 
lowing sections of the Evidence Act. In 
this case no attempt was made to prove 
!the document by either calling in an 
attesting witness, or, even putting any 
question to Ram Chandra regarding the 
attesting witnesses or attestation. Wo 
are therefore, of opinion that the plain¬ 
tiffs’ suit is barred by limitation and 
that this appeal must succeed, We dis¬ 
miss the plaintiffs’ suit with costs 
throughout. 

S.N./r.k. Suit dismissed. 

* A. I R. 1929 Allahabad 3S0 

SULAIMAN AND SEN, JJ. 

G. Atherton Sc Co. — Decree-holder— 
Appellants. 

v. 

S. Hcibih Baksh — Judgment-debtor— 

Respondent. 

Execution First Appeal No. 107 of 
1928, Decided on 25th February 1929, 
against decree of Sub-Judge. Jhansi, D/- 
9th January 1928. 


v. Habib Baksh (Sulaiman, J.) 1929 

* fa) Civil P. C., O. 21, R. 50 (3) — 

parte order granting leave to apply for exe¬ 
cution does not have the force of decree— 

Civil P. c., S. 2 (2)—Civil P. C., S. 47. 

An ex parte order granting leave to apply 
for execution is not a decree nor has it the 
force of a decree because sub-CR (3) indicates 
that only such order, granting leave as is 
passed after dispute and after the question has 
been tried and determined as if it were an 
issue in a suit is to have the force of a decree. 

[P 391 2 ; P 392 C 1} 

(b) Civil P. C., S. 39—Sending decree to 
another Court for execution is not itself exe¬ 
cution of it—Lim. Act, Art. 182. 

The sending of the decree for execution to 
another Court is not by itself an execution of 
the decree, though an application for such a 
transmission may amount to taking step-in¬ 
aid of such oxecution. [P 392 C 1} 

N. C. Vaisli —for Appellants. 

Iqbal Ahmad —for Respondent. 

Sulaiman, J. —This is an appeal by 
the decree-holder arising out of an exe¬ 
cution proceeding. It appears that on 
7th March 1922, the Bombay High Court 
on the original side passed a decree for a 
sum of money against S. Johnson and Co* 
That decree was transferred for execution 
to the Jhansi Court and an application 
for execution of that decree wa9 filed by 
the decree-holder on 25th September 
1922. The decree was sought to be exe¬ 
cuted against Habib Bakhsh, who was 
described as son and heir of Rahim 
Bakhsh, alleged to be a former partner of 
S. Johnson and Co. An objection was 
raised on behalf of Habib Bakhsh that 
the decree was a nullity inasmuch as the 
suit bad been instituted at a time when 
the sole partner Rahim Bakhsh was 
dead. The execution Court at Jhansi on 
13th December 1923, held that Rahim 
Bakhsh was the sole proprietor of the 
firm known as S. Johnson & Co., and that 
he was dead on the date of the institu¬ 
tion of the suit at Bombay. The appli¬ 
cation for execution was accordingly dis¬ 
missed and on appeal to this Court the 
order of the Subordinate Judge was con¬ 
firmed on 25th March 1925 and the find¬ 
ings of fact namely that Rahim Bakhsh 
was the sole proprietor of S. Johnson & 
Co. and that he was dead on the date 
when the suit was filed in the Bombay 
High Court were affirmed. It was fur¬ 
ther held that Habib Bakhsh was not 
bound to apply to the Bombay High 
Court for having the decree against a 
dead man formally set aside and that 
consequently an infructuous application 
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made by him under 0. 9, R. 13, Civil P. 
C., was no bar to his plea that the decree 
was a nullity. This order became final 
and the execution proceedings in the 
Court of the Subordinate Judge at Jhansi 
were accordingly dropped. 

It appears now that on 1st September 
1926 the decree-holder made a fresh ap¬ 
plication in the Bombay-High Court ac¬ 
companied by an affidavit. Neither the 
application nor the affidavit is before us, 
but a copy of the order passed by the 
Bombay High Court, dated 12th Novem¬ 
ber 1926, is on the record. Under that 
order leave was granted to the decree- 
holder to execute the decree against Ha¬ 
bib Bakhsh as a partner of the firm of S. 
Johnson & Co. Curiously enough that 
order does not even refer to the findings 
arrived at by this High Court in a judg¬ 
ment inter partes. Although the order 
does not specifically mention it, one may 
presume that it was passed under 0. 21, 
R. 50, Civil P. C., and that leave was 
granted to the decree-holder under sub- 
Cl. (2) of that rule. This order was 
followed by the transmission of the de¬ 
cree to the Jhansi Court afresh. I may 
note that although notice had been issued 
to Habib Bakhsh by the Bombay High 
Court a second time, he for some reason 
or other did not choose to appear and the 
order dated 12th November 1926 was 
passed ex parte. 

When the matter was taken up by the 
Jhansi Court in the execution department 
a fresh set of objections were filed by 
Habib Bakhsh reiterating the previous 
two pleas that Rahim Bakhsh was the 
sole proprietor of S. Johnson & Co., and 
that he was dead at the time when the 
original suit in the Bombay High Court 
was instituted. There was a further plea 
that the orders passed by the Subordinate 
Judge and affirmed on appeal by the 
High Court in 1923 and 1925 respectively 
were a bar to a fresh execution of the 
same decree which had been held to be a 
bullity. The learned Subordinate Judge 
has accepted the objections of Habib 


C., comes within the scope of S. 47, Civil 
P. C., and is operative as a decree and is 
therefore a bar to the present objection. 
It seems to me that this contention can¬ 
not be accepted. It is not every order 
which is passed by an execution Court 
that automatically comes under S. 47. 
Only such orders as decide a question 
between the parties to the suit or their 
representatives, relating to the execution, 
discharge or satisfaction of the decree, 
come under it. And reading S. 47 with 
S. 2, Civil P. C , it is also clear that such 
orders must amount to a formal expres¬ 
sion of an adjudication which conclu¬ 
sively determines the right of the parties 
in regard to the matters in controversy. 
A grant of leave to apply for execution 
does not prima facie amount necessarily 
to a conclusive adjudication of the rights 
of the parties. It seems to mo that by 
itself such an order would not be a de¬ 
cree by virtuo of the provisions of Ss. 2 
and 47, Civil P. C. This view is con¬ 
firmed by the circumstances that the 
legislature has thought fit to confer ex¬ 
pressly a right of appeal in a special case 
under 0. 21, R. 50, sub-Cl. (3), presum¬ 
ably because such an order would not 
have necessarily come under S. 47, Civil 
P. C. 

The substantial question before us is j 
whether by virtuo of the provisions in! 
sub-Cl. (3), R. 50, in 0. 21 an ex parte| 
order granting leave amounts to a decree; 
or has the force of a decree. Examining! 
sub-Cl. (2) of that rule carefully one finds 
that it has to be split up into t\Vo parts. 
When the decree-holder claims to be enti¬ 
tled to a decree to be executed against a 
person whose name does not appear in 
the decree and who does not come under 
sub-Cl. (l) it is his duty to apply to tho 
Court which passed tho decree for leave 
to execute it. If “the liability is not dis¬ 
puted” the Court ha3 discretion to grant 
such leave. If “such liability is dis¬ 
puted” the Court has to order that the 
liability of such person be tried and de¬ 
termined in tho mannor in which any 


Bakhsh and has dismissed the appli¬ 
cation •hence this appeal. 

The first question which has been 
strenuously pressed before us by the 
learned advocate for the appellant is that 
tho order granting leave to execute tho 
decree against Habib Bakhsh as a partner 
of S. Johnson & Co., is an order whiefij 
independently of 0. 21, R. 50, Civil 

acr 
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issue in a suit may be tried or deter¬ 
mined. Sub-Cl. (3) specifically provides, 
that where the liability of any person has 
been tried and determined the order made 
thereon shall have tho same force and be 
subject to tho same conditions as to ap¬ 
peal or otherwise as if it were a decree. 
The language of sub-Cl. (3) is narrow in 
its scope and cannot be extended so as to 
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covar both okssas of orders passed under obtained a rleeren f mm 
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;sub- 01. (2J. It seems to me tliat the way 
m which sub-Cl. (3) ig drafted indicates 
that only such order granting leave as is 
pissei after dispute and after the ques¬ 
tion has been tried and determined as if 
it were an issue in a suit, is to have the 
force of a decree. But an ex parte order 
passed without the question having been 
specifically tried and determined has not 
the force of a decree. It follows there¬ 
fore that the order of the Bombay High 
Court dated 12th November 1926, which 
was an ex parte order granting leave and 
under which the question of the liability 
of Habib Bakhsh was never tried and 
determined, has not the force of a decree. 

The next contention of the appellant is 
that the order transmitting the decree 
foi execution is itself an order in exe¬ 
cution and is bidding on the Jhansi 
Court which cannot go behind it. This 
contention cannot bo accepted. Under 
S. 39 the Court which passed the decree 
may send the decree for execution to an¬ 
other Court. The sending of the decree 
for execution to another Court is not by 

itself an execution of the decree, though 

an application for such a transmission 
may amount to taking steps in aid of 
such execution. It is therefore impossible 
to hold that the order transmitting the 
decree is.itself final and precludes Habib 
Bakhsh from raising the question 
either that the decree transmitted is a 
nullity or that the question of nullity 
has been previously decide I by the High 
Court which is binding on the parties. 

It therefore seems to mo that sub¬ 
sequent order passed by the Bombay 
High Court cannot supersede the orders 
passed in execution by the Subordinate 
Judge in 1923 and the High Court in 
1925, which being orders under S. 47 
amounted to decrees and have force as 
such. 

Of course if the recent order passed 
on 12th November 1926 had amounted to 
an order passed in execution under S. 47, 
it would have supersede! the previous 
orders in execution oven though it had 
been passed in the teeth of such orders. 

It is the last order which .would have 
been operative so far as the question of 
res judicata is concerned. I would, 
therefore, dismiss this appeal. 

Sen, J. -The facts of the case which 
have given rise to this appeal lie within 
a very small compass. The appellants 
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obtained a decree from the original side 
of the Bombay High Court against S. 
Johnson & Co. on 7th March 1922. 
The aecree was trasmitted for execution 
to the Court of the Subordinate Judge 
of Jhansi and an application was presen¬ 
ted for attachment and sale of the pro¬ 
perty of Habib Bakhsh as son and heir 
of Rahim Bakhsh who was alleged to be 
the original proprietor of the defendant- 
firm. Habib Bakhsh opposed the appli¬ 
cation for execution on the ground that 
ho was not a partner of the firm against 
which the decree was passed, that the 
firm was owned by single proprietor 
Rahim Bakhsh, that at the time of the 
passing of the decree Rahim Bakhsh 
was dead and that the decree obtained 
against the dead man was an absolute 
nullity and could not be executed against 
him. These contentions were upheld by 
the executing Court which dismissed the 
application for execution and the order 
was upheld iu appeal by this Court on 
25th March 1925. 

On 1st September 1926, the decree- 
holders applied to the Bombay High 
Court for leave to execute the decree 
against Habib Bakhsh as a partner of 
the firm against which the decree was 
originally passed. This application was 
presumably made under 0. 21, R. 50, 
Civil P. C. Notice was issued to Habib 
Bakhsh but he did not appear in the 
Bombay Court to contest the applica¬ 
tion and an order was passed granting 
leave to the plaintiff firm to execute the 
decree against Habib Bakhsh as partner. 
This order was made on 12th November 
1926. Pursuant to this order the decree- 
holders applied for execution of the 
decree against Habib Bakhsh in the 
Court of the Subordinate Judge of Jhansi 
and were mot by the plea that the 
application was in the toeth of the deci¬ 
sion of fhe executing Court dated 13th 
December 1923 confirmed on appeal by 
the High Court on 25th March 1925. 

It was contended that the said decision 
operated as res judicata. This plea has 
found favour with the Court below and 
the application has been dismissed. 

The decree-holders come up to this Court 
in appeal. The sole question is as to 
whether the order dated 12th November 
1926 which was passed by the Bombay 
Court has the force of a decree within 
the meaning of S. 47, Civil P. C. read 
with S. 2. of the said Code. 
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Order 21, R. 50, Civil P. C., could not 
he of any avail to the decree-holders in¬ 
asmuch as an ex parte order grauting 
leave to the decree-holders does not 
amount to a decree within the meaning 

of 0 21, R- 50, Civil P. C. There was 
no dispute as to the liability of the res¬ 
pondent before the Bombay Court; no 
order was made for the trial of an issue 
relating to this ; and the liability of the 
said person was not tried and determin¬ 
ed. It was never in the contemplation 
of the legislature to invest an ex parte 
order of the description such as has been 
passed against the respondent with the 
force of a decree within the meaning of 
O. 21, R* 50 (3), Civil P. C. A distinc¬ 
tion has been clearly drawn between an 
ex parte order granting leave where the 
matter is not disputed and an order 
granting leave after contest. It is the 
latter order which has been placed on 
the same footing as an order under S. 47, 
Civil P. C. on questions relating to 
execution, discharge or satisfaction of a 
decree. 

It has been argued that the ex parte 
order is a decree within the meaning of 
S. 47 coupled with S. 2, Civil P. C. 

The answer to this contention is quite 
obvious. There was no question raised 
between the parties or their representa¬ 
tives relating to the execution, discharge 
or satisfaction of the decree. The order 
passed bv the Bombay Court was an ex 
parte order, no order having been passed 
regarding the rights of the parties relat¬ 
ing to the execution, discharge or sitis- 
faction of the decree as the result of a 
contest upon an issue raised. An order 
merely granting leave to a party to exe¬ 
cute the decree is not an order relating 
to the execution of the decree. There is 
no getting away from the fact that the 
order passed by the Subordinate Judge 
of Jhansi on 13th December 1923 was 
-an order inter partes relating to the 
execution of the decree in which it was 
beld that the decree obtained against S. 
Johnson & Co. was not against the firm 
but was a decree against Rahim Bakhsh 
personally and that the said decree was 
a nullity because it had been obtained 
against a dead person. The order in 
question was a decree within the mean¬ 
ing of S. 2, Civil P. C. and the parties 
are bound by it. The later order dated 
12th November 1926 is not operative as 
a decree and it does not preclude the 


respondent from pleading the former 
decision as a bar to the present applica¬ 
tion under the rule of res judicata, The 
Court below has arrived at the correct 
conclusion. I have no hesitation in*, 
holding with my learned colleague that 
the appeal should be dismissed. 

S.N./r.K. Appeal dismissed. 
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Ashworth, J. 

Parmeshri Kunwar an l others De¬ 
fendants—Appellants. 

v. 

Dhuman Kunwar-' Plaintiff—-Respon¬ 
dent. 

Second Appeal No. 31 of 1929, Decided 
on 18th February 1929, against decree of 
Addl. Sub-Judge, Gorakhpur, D/- 23rd 
August 1928. 

(a) Civil P. C., O. 41, R. 4—Appellate Court 
can grant decree in favour of all plaintiffs 
on appeal by one of them. 

Tho appellate Court is entitled to pass a 
decree in favour of all the plaintiffs on an 
appeal filed by only ono plaintiff: A. I. R. 
1023 All. 211, not Foil/, A. I. R. 1927 All. 311, 
Rtf. [P 304 Cl] 

(b) Cosharer—Building on common land— 
One cosharer alone can sue another for 
action prejudicial to his joint possession 
without proving special damage. 

Any one cosharer without joining others, is 
entitled to complain of tho action of another 
cosharer which is prejudicial to his joint 
enjoyment without proving special damage or 
inconvenience: (1900) A. IP. N. 55, Dist. 

[P 3)4 C 1, 2] 

JIaribans Sahai—ior Appellants. 

Judgment. —This second appeal arises 
out of a suit brought by tho respondent 
and other persons as plaintitfs for the 
demolition of certain constructions made 
by the defendants-appell ants on a vacant 
space in the abadi. The detence was 
that those constructions were only on the 
old foundations of previous constructions 
which had beea enjoyed by the defendants, 
so that the defendants’ enjoyment of tho 
land occupied by them was established 
and could not be interfered with. The 
trial Court also held that as the plaintitfs 
had not joined with themselves all the 
cosharers who might have complained of 
the constructions and as the plaintiffs 
had not shown that they particularly 
suffered by reason of the constructions 
they could not be given a decree. The 
lower appellate Court in appeal, by one 
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only of the plaintiffs, preferring the 
report of an amin to that of defendants’ 
oral evidence, decided against the con¬ 
structions being on the foundations of old 
constructions and against the defendants’ 
contention that they had long been in 
possession of this land. It also held that 
there was no. necessity for the plaintiffs 
to show special damage to themselves to 
justify their getting a decree for joint 
possession. 

In this second appeal the first plea 
taken is that the lower appellate Court 
could not grant the appeal in favour of all 
the plaintiffs on an appeal filed by only 
one of the plaintiffs. Reliance is placed 
on a decision of a two Judge Bench of 
this Court Ambilca Prasad v. Jhinak 
Singh (1). But as pointed out by a 
jingle Judge in a more recent decision 
{Malia Mangal Eai v. Kishan Kandu , 
reported in A. I. E. 1927, All. 311), that 
decision, although quoting with approval 
a Calcutta decision to the effect that a 
single plaintiff cannot proceed with an 
appeal without making other plaintiffs 
parties to the appeal, did not require this 
view of law for the particular case, which 
was decided on another ground. It seems 
to me impossible to support any such 
contention in the face of the clear lan¬ 
guage of 0. 41, R. 4. I hold that the 
Court was entitled to pass a decree in 
(favour of all the plaintiffs. 

A second plea taken up is that the 
lower appellate Court was not justified in 
coming to a finding that the construc¬ 
tions were new merely on the ground 
that the amin could not find the old 
foundations. The finding as to the new¬ 
ness of the construction was a finding of 
fact and the report of the amin was 
relevant. Whether that report was suffi- i 
cient reason for rejecting the plaintiffs’ i 
oral evidence or not is a matter that < 
cannot be raised in second appeal. 

A third plea taken is that when the 
action of any cosharer in appropriating his 
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? Position that he must in such a case 
show, special damage I am referred to the 
decision °f Ganesh Singh v Kaushal 
Singh (2). That decision is only autho¬ 
rity for holding that a mandatory in¬ 
junction being within the discretion of 
the Court, it will not ordinarily interfere 
to order the removal of a building which 
has been completed unless the plaintiff 
can show special damage. But this was 
a case where the buildings had been com¬ 
pleted sometime before. In this case it 
has not been shown to me that the plain¬ 
tiffs did not. bring their suit within 
reasonable time of the constructions. 
These constructions are kachcha and the 
principle of the decision quoted can in no' 
way apply to a kachcha building which 
can be raised in a few hours. There is 
no doctrine of special damage applicable 
to a cosharer complaining of an invasion 
o! his rights. It is true that a Court has 
a discretion to refuse or order an injunc¬ 
tion and may refuse to do so when it 
considers that the remedy of injunction. . 
is too severe to meet the necessities of 
the case and is unnecessary to afford 
adequate relief to the plaintiffs. But 
this is a very different thing from saying 
that a cosharer complaining of the action 
of another cosharer has to prove special 1 
damage. The action of a co 3 harer in 
such a case is based on common title and 
an invasion of his right of joint enjoy¬ 
ment. If a construction by one cosharer 
is of great benefit to that cosharer, and 
does not to any appreciable extent inter¬ 
fere with such joint enjoyment as the 
other cosharer would be likely to exer¬ 
cise, the Court may refuse an injunction. 

But where land is unoccupied, any ono 
cosharer has a right to require that any 
occupation of it should either be joint or 
should be with his consent. For tho 
above reasons, I dismiss this appeal. 

S N./R.K. _ Appeal dismissed. 

(2) [1900J A. W. N. 55. 
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be brought by all the other cosharer3, Ashworth, J. 

or. at any rate the plaintiffs could not Gauri Datt Pandeij —Plaintiff—Appel- 

bring the suit without evidence of special lant. 

damage or inconvenience to themselves. v. 

For the former proposition I have been Bandhu Pandey and others —Defen- 
jshown no authority. Anyone cosharer is dants—Respondents, 
entitled to complain of the action of Second Appeal No. 1231 of 1927, De- 
another cosharer which is prejudicial to cided on 27th February 1929, against 
Ms j oint enjoyment. For the second pro., decree of Addl. Sub-Judge, Jaunpur, D/~ 
(l) A. I. r. 1923 All. 211=45 All. 236. 21st March 1927. 
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(a) Transfer of Property Act—Construction. 

Transfer of Property Act is to be read in the 
light of the Contract Act. [P 305 C 2] 

(b) Interpretation of Statutes—Unlawful. 

It is seldom that an Act can be construed 

to declare something unlawful unless that Act 
provides a penalty for breach of the provision. 

[P 396 C 1] 

& (c) Agra Tenancy Act (1901), S. 20 (2) 
Mortgage of occupancy holding not being 
unlawful but merely inoperative, mortgage 
of such holding along with other property is 
not wholly unlawful and other property will 
be liable for whole debt. 

The Tenancy Act of 1901 does not make the 
mortgage of an occupancy holding unlawful 
but merely inoperative, and so where an occu¬ 
pancy holding along with’ another property is 
mortgaged, the mortgage as a whole will not 
be unlawful but the other property, mortgaged 
along with the holding, becomes liable for the 
whole debt *. 39 All. 539, Iltl. on .; 4. I. R> 1922 
All . 134; 18 AIL 121 and A. I. R. 1925 All. 543, 
not Foil . LP 395 C 2; P 396 C 1] 

(d) Contract Act S. 23 — Void contract 
cannot be validated by parties acting on it. 

A contract which is void because it is for¬ 
bidden by law cannot become valid even if tho 
parties act according to the contract : 39 All. 

539, not Fell. [P 395 C 2] 

B. MoJik—ior Appellant. 

Mukhtar Ahmad —for Eespondents. 

Judgment. —This second appeal arises 
out of a suit brought by the plaintiff- 
appellant against the defendant-respon¬ 
dent for damages. The plaintiff is mort¬ 
gagee under a deed dated 8th March 191G 
wherein the mortgagor purported to give 
with possession two properties, one an 
occupancy tenancy and the other a grove. 
He asked damages because his peaceful 
occupation of the grove has been inter¬ 
fered with by his mortgagor. 

Both the lower Courts have dismissed 
the suit on the ground that it was un¬ 
lawful for the mortgagor to agree to the 
mortgagee having possession of his occu¬ 
pancy holding as security for the land. 
It may be mentioned that tho amount 
advanced was secured by the mortgage of 
both properties and was not divided so 
as to show what amount was secured by 
possession of one property and what by 
possession of the other property. 

The correctness of the decision of the 
lower Courts has been contested in this 
appeal on various grounds. One ground 
is that the mortgage as a whole can only 
be deemed unlawful by invocation of 
Ss. 23 and 24, Contract Act, and that the 
Contract Act does not apply to transfers. 
It appears to me that it is too late in the 
day to take up the position that the 
principles of tho Contract Act are not to 
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be applied to transfers. The fact is that 
the Transfer of Property Act does not 
deal with such matters as good conside¬ 
ration, fraud, misrepresentation and it 
seems to show that the Act assumed the 
principles of the Contract Act, being 
applicable. Indeed S. 4, T. P. Act, pro¬ 
vides that the chapters and sections of 
the Transfer of Property Act which re¬ 
late to contracts shall be taken as part 
of the Contract Act of 1872, a pro¬ 
vision which suggests that the Transfer 
of Property Act was to be read in the 
light of the Contract Act. The appellant's] 
counsel has endeavoured to draw a dis¬ 
tinction between a contract, which has 
still to be executed, and a transfer which 
has taken full effect. Some such distinc¬ 
tion was drawn by Richards, C. J., in the 
case of Rajendra Prasad v- Ram Jatan 
Rai (l), but this is in effect to hold that 
a contract, which is void because it is 
forbidden by law, bacomes valid ii you 
act according to the contract. Such a : 
position appears to me indefensible. 
Lastly the appellant’s counsel contests 
the position that tho mortgage of an oc¬ 
cupancy holding can be regarded as un¬ 
lawful or forbidden by law. He admits 
that there have beon certain decisions 
which suggest this, but he would dis¬ 
tinguish them on one or other grounds. 
I do not consider that they can be dis¬ 
tinguished. They are undoubtedly deci¬ 
sions that such a mortgage is unlawful 
and forbidden by law. The question is 
whether I am bound to follow them. I can 
find no decision of a Pull Bench to this 
effect. There is the case of Ear Prasad 
Tewari v. Sheogobind Tewari (2), which 
held that the entire contract of mortgage 
was void where an occupancy holding was 
mortgaged. It purported to follow the 
case of Bhawani Prasadr v. Ghulavi 
Muhammad (3). Again there is the later 
decision of Sital Rai v. Ram Khelawan 
Pandey (4). On the other hand, there 
is a decision already referred to Rajendra 
Prasad v. Ram Jatan Rai (l), which in 
effect decided that a transfer of an occu¬ 
pancy holding by a mortgage was not, 
unlawful but merely inoperative so far as 
it disposed of the holding. 

There, thus being divergence in tho 
decisions of this Court I feel at libe rty to 

(1) U917J 39 All. 539=39 I. 0. 735=15 A,L• 
J. 544. 

(2) A. I. R. 1922 All. 134=44 All. 486. 

(3) [1896] 18 All. 121=(1896) A.W.N. 12. 

(4) A. 1. R. 1925 All. 543=47 All. 780. 
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(allow my own view in the matter. I 
'have never been able to understand on 
what ground it could be maintained that 
the Tenancy Act of 190L could be con¬ 
strued to forbid a mortgage of an occu¬ 
pancy holding. The Act merely states 
that sucli a tenant shall not be competent 
to transfer his holding : see S. 2L. Now 
a minor is not competent to make a valid 
transfer and yet no one could say that it 
was unlawful for him to attempt to do so. 
Indeed where the Act makes the doiug of 
a thing impossible it does not appear 
that there is any room for a declaration 
that the doing of it is unlawful. A person 
cannot do what is impossible. The object 
of the Tenancy Act was to render in¬ 
nocuous such transfers. Reference is 
made to such a transfer in S. 6 (l), 
T. P. Act, which provides that nothing 
in that section shall be deemed to autho¬ 
rise a tenant having an untransferable 
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Dalal, J. 

Ram Ghulam Singh —Appellant. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 1065 of 1928, 
Decided on 20bh February 1929, against 
order of Addl. Sess. Judge, Cawnpore, 
D - llth December 1928. 

(a) Penal Code, Ss. 463 and 464—False 
certificate is not forgery. . * 

A false certificate of not very great impor¬ 
tance is not a for gery as it is not made on 
affidavit. - [P 337 G 1] 

(b; Penal Code, Ss. 463 and 464—Entry of 
excess payment in muster roll. 

An entry of excess payment in a muster- 
roll would not make >th9 muster-roll a forged 
document. - [P 398 C 1] 

(c) Penal Code, Ss. 463 and 464 — Scope. 

The “ making of a part of a document” must 
bo the making of a part of a false document 
and in the making of a part of a document 


right of occupancy to assign his interest 
as such. S. 24, Contract Act, refers to 
.agreements to do something which the 
law has forbidden to be done. This is a 
very different thing from an attempt to 
•do a thing which the law merely declares 
to be inoperative. It is quite conceiv¬ 
able that at a future date the legislature 
finding that much trouble and litigation 
is caused by attempts to mortgage occu¬ 
pancy holdings might declare the attempt 
to do so to be unlawful. In such a case 
it would have to provido a penalty. It is 
seldom that an'Act can be construed to 
declare something unlawful unloss that 
Act provides a penalty for breach of the 
provision. 

Taking this view of the matter I hold 
that in the case of the present mortgage 
the parties with their eye3 open (for 
ingorance of the law excusos no one) 
agreed to two properties being transferred 
by the one to the other as security for a 
debt. As they knew that the transfer 
of the holding would he inoperative, they 
must have intended in the eyes of the 
law the whole debt to be secured by the 
transfer of the other property, i. e., the 
grove. The consequence is that this appeal 
must succeed. The case having been de¬ 
cided on a preliminary point is remanded 
to the trial Court for re-admission and 
decision on the merits. Costs will abide 
the result. Leave to appeal is given in 
this case. 

S n./r.k. Case remanded. 


not only tho intention or purpose must be 
proved bub tho fact that the document was 
false must also be proved. [P 397 C 2J 

C. Ross Alston and Kumuda Prasad — 
for Appellant. v 

Sankar Saran —far the Crown. 

Judgment. —Young Sessions Judges 
get so excited at the evidence of roguery 
that they miss the main consideration 
in Sessions trial which is to prove the 
specific charge against an accused person. 
Possibly when the learned Judge reaches 
my age ho would he more tolerant. 

The appellant Run Ghulam Singh a 
zamindar has been convicted jof an offence 
under S. 468 I. P. C. The long and very 
able judgment gives information about 
everything except the charge against Ram 
Ghulam Singh.. After reading the judg¬ 
ment no doubt can remain in any one’s 
mind as to the corruption prevailing in 
the District Board oi Hamirpur, and the 
corrupt practies of every official con¬ 
nected with that unfortunate body. The 
reader, however, will be bewildered at 
these extraneous matters and will fail to 
discover how the charge of forgery is 
brought home to the appellant. It, there¬ 
fore, became tho duty of this Court to 
investigate this matter without tho help 
to which it is entitled of the opinion and 
relevant observations of the learned 
Judge. The provisions of S. 468 are : 

“ Every person who commits forgery, in¬ 
tending that the documents forged shall be 
used for tho purpose of cheating shall be 


punished.” 
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' The first consideration, therefore, must reliable poison has made payment. So 
be whether the prosecution has succeeded far as 1 can make out the charge is Il¬ 
ia proving that the documents produced mited to this ; certain persons who are 
in Court are forgeries. t-Tne documents alleged to have been paid 0-8-0 and 
are seven in number and written on 0-4-0 were really paid at the rate of 0-5-0 
printed forms of “ muster-rolls of labo- and 0-3-0. Certain labourers were exa- 
urers employed on for the period” and mined on _ behalf of the prosecution to 
have all the columns filled up. Every depose that they were not pai d~ a t/the 
form is signed at the bottom by the ap- rates entered against their names in,the 
pellant, who is described in print as the rolls. It is not suggested that they did 
officer in charge of the work^/Ho was not work at -all and'the entry of pay- 
selected by the District Board to super- ment is entirely fictitious. The question, 
vise the work of labourers who were re- therefore, is reduced to an enquiry whe- 


pairing a public road and his duty was 
to make payment to the labourers and to 
recover the money from the District 
Board. It is not apparent f(?r what emo¬ 
luments or honour he was undertaking 
this task. He had to prepare these rolls 
to show which workmen worked on what 
dates and what payments were made to 
them. It appears that the labourers 
worked from 1 st__tDecember. The 
rolls are made up in two . parts.. One 
part dealt with labourers from 1st to 7th 
and the second part with labourers from 
8th to LGfch. They purport to_have been 
paid according to their presence at rates 
0-8-0 or 0-4-0 per day on 7th and on 
16th. Rolls have heen signed as if signed 
according to the date on the rolls on 7th 
and on 16th.. As information was not 
available in the judgment of the learned 
Judge, 1 enquired of the learned Govern¬ 
ment Pleader in what respect the docu¬ 
ments wore forged. His opinion was that 
the date was different from the date on 
which they were prepared. ‘ That may be 
so, because it is Said by the accused that 
they are copies from the original. It is, 
however, not proved that the amount 
which is representod'ToTIavi" been paid 
on Vth was paid on some other ffate.* 

The next point put forward by him 
) was that R im Ghulam Singh signed 
under the printed certificate : 

“ certified ’That; all the labourers shown in 
the above statement were actually employed 
on tlio work of the Board and that their wages 
entered in his muster rolls wore paid in his 
presence.” 

Ram Ghulam Singh himself admits 
that the labourers weie not paid in his 
presence, but in the presence of his ne¬ 
phew, so it is/lrgued’that the document 
is a forgery,^A false certificate is no¬ 
where defined as*STo‘rgery. The certificate 
is not made, on, ^affidavit and no man in 
* charge of work would attach any import¬ 
ance thereto when ho considers that a 


t.hor an entry of _cvness pay ment in a 

muster roll would make the muster rol] 
a forged document. As laid down in 

S-46 3, I, P. a .: ----- 

—“ WEoevermakes any false document or 
part of a document with a certain intention 
and for other pUTpUscff'eeffimiis- -forgery.’^ 

This is not a complete definition but 
it is carried forward in the next S. 464 
where the short statemeSlr of S. 463, the 
making of any false document or part of 
a document is defined. I do not accept 
the arguments of the learnol Government 
Pleader that the making of a part of a 
document need not necessarily be making 
of a part of a false document anil that in 
the making of a part of .document only 
the intention or purpose need be proved 
and not that the document was false. 
The third definition of the false document 
maybe disregarded for ttm purpose of 
this case. The first two clauses are : 

“ A person is said to make a false docu¬ 
ment : First. Who dishonestly or fraudu¬ 
lently makes, signs, seals or executes a docu¬ 
ment or part of a document, or makes any 
mark denoting tho execution of a document, 
with the intention of causing it to bo believed 
that such document or part of a document was 
made, signed, sealed or executed by or by tho 
authority of a person by whom or by whoso 
authority he knows that it was not made,, 
signed, sealed or executed, or at a time at 
which he knows that it was not made, signed, 
sealed or executed ; or Secondly : Who with¬ 
out lawful authority, dishonestly or fraudu¬ 
lently, by cancellation or otherwise"" alters a 
document in any material part thereof, aftor 
it has been made or executed either by him¬ 
self or by any other porson”. 

There is no cancellation and there is- 
is no allegation of cancellation here, so 
the second part of tho definition may 
also be disregarded. Examining the 1st 
part the matter to be proved in tho main 
is either that the authority was wanting 
or that the date was purposely fictitious. 
I have already commented on the date. 
No question of authority here arises be¬ 
cause it is admitted that the appellant 














398 Allahabad Afzal Husain v. Huran Bibi 

had authority to prepare this document. 

In cases under the Indian Penal Code 
where definitions are somewhat difficult 
of comprehension, illustrations are added 
for elucidation of such -definitions'll 
have'jjono -through every illustration 
given in S. 461 both under the main de¬ 
finition and under the explanations, but 
have failed to discover any case where a 
document would become a forged docu¬ 
ment if a wrong entry of payment hap¬ 
pens to bo made therein/ The learned 
Judge has taken great pains ta prove 
that the appellant embezzled the money 
of the District Board. That, however, is 
not a matter which can be made the sub¬ 
ject of enquiry in this prosecution. / Pos¬ 
sibly the officials of the District Board 
selected Pam Ghulam Singh for the work 
Jin order to make money through him. 

/ Cheating and embezzlement, however, are 
i distinct offences from those of forgery^ 

No charge of forgery is made out and so 
the appellant will be acquitted. I set 
fisido the conviction and sentence and 
order that the appellant be released. If 
he is on diail, the bail bond shall be 
uoncelled. _^ 

• S.N./ll.K^ Conviction set asi\le. 
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submitted to the decree but tlm veudea ap¬ 
pealed and urged that the whole suit should be 
dismissed for defect of partial pre-emption. 

Held f ui thtr i that although the pre-emptor- 
plaintiff did not appeal from the lower Court’s 

decree, still the appellate Court bad power to 

consider the alternative case to pre-empt the 
whole property and to decree the whole suit. 

[P 399 C 1] 

(b) Pre-emption—Pre-emptor alleging ven- 
dor s want of title to part and alternatively 
offering to pre-empt whole—Such alternative 
prayer is not fatal—Pleadings. 

Where pre-emptor claims partial pre-emp¬ 
tion alleging vendor’s want of title to the rest, 
and in the alternative offers to pre-empt the 
whole property if Court holds that the vendor 
had title to the whole, his putting forth such 
alternative cases is not fatal. [P 399 C 1] 

(c) Pre-emption—Court cannot inquire ven¬ 
dor's title. 
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Sul AIM AN AND Mukerji, JJ. 

Afzal Husain —Plaintiff—Appellant. 

v. 

Iluran Bibi and others —Defendants— 
Respondents. 

Second Appeal No. 1492 of 1926, De¬ 
cided on 22nd February 1929, against 
decree of Dist. Judge, Allahabad, D/- 6th 
July 1926. 

# (a) Civil P. C., O. 41, R. 33—Pre-emption 
suit alleging vendor’s want of title to part of 
property soid but offering to pre-empt even 
whole property—Trial Court decreeing pre¬ 
emption only as regards part of property— 
Pre-emptor submitting to decree but vendee 
in appeal urging that whole suit was bad for 
partial pre-emption—Although pre-emptor 
did not appeal appellate Court can consider 
claim to pre-empt whole property and can 
decree suit. 

A pre-emption suit alleged in the first place 
that the sale of a portion of the property sold 
was invalid and in the second place claimed 
possession by pre-emption of the whole pro¬ 
perty or any part thereof as the Court may 
think proper. The trial Court decreed the 
claim for pre-emption in respect of only a part 
of the property, holding that a3 regards the 
rest the vendor had no title. The pre-emptor 


In a pre-emption suit the Court canuot in¬ 
quire into the title of the vendor for the pre- 
emptor must take the same risk as the vendee 
did and must pay the same price. [P 399 C 1] 

S. C. Goyel —for Appellant. 

Krishna Bahadur for S. Majid Ali~ 
for Respondents. 

Judgment. —This is a plaintiff’s ap¬ 
peal arising out of a suit for pre-emption. 
The widow of Abdul Karim acting for 
herself and as guardian of her minor 
aughter sold a half-share in 10 bighas 
19 bisvvas zamindari property belonging 
to her deceased husband ostensibly for a 
sum of Rs. 1,250. It appears that pre¬ 
viously the widow had applied to the 
District Judge for permission to sell the 
share of her minor daughter and that per¬ 
mission was refused. The present plain¬ 
tiff filed this suit for pre-emption and 
alleged that the widow had no power to 
sell more than one-eighth share which 
the plaintiff stated was owned by her* 
In para. 11 of the plaint it was specifically 
mentioned that the sale in respect of 
more than one-eighth share was unlawful. 
Then in para. 13, the plaintiff offered to 
pre-empt that portion of the property 
sold which the Court- held was valid ac¬ 
cording to law and added that if the sale 
of the whole half-share was found to be 
valid he was prepared to pre-empt the 
whole. In para. 16 he offered to pay any 
price which the Court may determine. 
The relief claimed was for possession by 
pre-emption of the property detailed or 
any portion thereof as the Court may 
think proper. On a perusal of the plaint 
we are of opinion that the learned Dis. 
trict Judge is quite right in holding thafc . 
the plaintiff had put forward two alter. 




1929 


Natho v. Babu Bam 


Allahabad 399 


native cases. In the trial Court he al¬ 
leged that the sale of any share in excess 
of one-eighth was invalid and offered to 
pre-empt, the whole only if the Court 
found that the sale of the whole property 
was valid. We further agree with the 
learned District Judge that this way of 
putting the case in the alternative was 
not fatal to the plaintiff's suit for pre¬ 
emption because he had also expressed 
his readiness to pay the whole price and 
jto pre-empt the whole property. 

It would not bo proper to decide in this 
case the exact extent of the share owned 
by the widow or her right to transfer the 
property. In the absence of any specific 
.allegation of fraud the plaintiff is not 
entitled to put the widow to the proof of 
her title. He should step into the shoes 
of the vendee and must take the same 
risk as the latter has taken, and pay the 
|same price. 

, The Court of first instance, however, 
decreed the claim for pre-emption of one- 
fourth of the half-share of the property 
sold on payment of the proportionate 
{amount of Bs. 292-8-0, having found that 
the consideration was really Bs. 1,170 
'and not Bs. 1,250. 

The plaintiff submitted to the decree, 
but the defendant appealed. On behalf 
of the defendant an objection was taken 
that inasmuch as the plaintiff had not 
appealed from the decree dismissing the 
rest .of his claim the whole suit ought to 
be dismissed on account of the defect of 
partial pre-emption. It is this plea 
which found favour with the learned 
Judge. The learned Judge has thought 
that in the circumstances he was limited 
to only one course namely to decree the 
appeal and dismiss the whole suit. He 
thought that he could no longer take into 

consideration the plaintiff’s alternative 

case to pre-empt the whole property and 

that inasmuch as there was no appeal on 

behalf of the plaintiff the learned Judge 
could not help him. 

We are of opinion that the view taken 

i by th .° le T « nei l District Judge was not 
coirect. He had ample power to decree 

!D°n m? olaim under °- 41 ■ B. 33. Civil 
i ‘ J he Plaintiff had offered to pre¬ 
empt the whole property. It was the 
.Court which declined to give him posses- 

r," ,°” r “ or0 ‘han one-fourth of one- 

jhalf. That being so his suit should not 

have been dismissed on appeal on the 
mere ground of partial pre-emption. 


We think that before the appellate 
Court either the defendant should have 
waived her objection to partial pre-emp¬ 
tion or should have insisted on the plain¬ 
tiff agreeing to pre-empt the whole pro¬ 
perty. Mr. Krishna Bahadur who holds 
the brief of Mr. Majid Ali states before 
us that his client would prefer to submit 
to the pre-emption of the whole property 
by the plaintiff than to his pre-empting 
a part only. 

The defendant in her appeal before the 
District Judge had challenged the finding 
of the Court of first instance that the 
real consideration was Es. 1,170 only. 
The balance of Es. 80 was said to have 
been paid to one Imtiaz whose receipt 
was filed by the defendant and who was 
examined as her witness. The Court of 
first instance felt doubtful as to the truth 
of this witness s statement. Having exa. 
mined the evidence we are of opinion 
that there . was no good ground for dis¬ 
believing him. We therefore think that 

Rs. 1,250 should bo takon to bo tho truo 
consideration. 

In these circumstances we allow the 
appeal and set aside the decrees of both 
the Courts below and decree the plaintiff’s 
suit for pre-emption of the whole pro¬ 
perty sold on payment of the whole 
amount of Es. 1,250. In the special cir¬ 
cumstances of the ease we direct that the 
parties should hear their own costs 
throughout. We fix the period of 60 days 
from this date for payment. If the amount 
is not paid within the time allowed the 

suit wEi stand dismissed with costs in 
all Courts. 

s.n./r.k. Sttf* decreed. 
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Meaus, C. J., and Young, J. 

Natho and another —Applicants. 

v. 

Babu Bam —Opposite Party. 

First Appeal No. 204 of 1927, Decide! 
on 19th February 1929, agdusfc the 
order of Sub-Judge, Muzaffarnagar D/- 
27th August 1927. b ' ' 

gofng to C Hi^ hi«“iI“d^° h " ~ Appellant 

case in another Court—Case sho^M* 

over for a few minutes in order til 8l ?.° d 

“ Wl h 1 ?p heir CB8e decided ° n m erits Pa 
W a list Courts of law havo a riirht- • 

s,5'":r,£d=j 
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at times bo made for an inevitable happening 
and some indulgence shown in order that tho 
parties may have their cases decided on tho 
merits. Accordingly if, when an appeal is 
called on, tho appellant goes to call his 
pleader who happens at that time to bo argu¬ 
ing his case in another Court, it would be 
proper to have stood over the case for a fow 
minutes : 24 I. C. 826, Ref. 

Ilyder Mchdi and Zafar Mehdi —for 
Appellants. 

K. C. Mital —for Respondent. 

Judgment. — On 22nd July 1927, 
Nathu and Sarju were appellants in a 
case fixed to come on before the Subordi¬ 
nate Judge, Muzaffarnagar. Nathu and 
Sarju were both present and they had 
engaged a pleader, B. Mulchand. At the 
moment when the case was called on, 
B. Mulchand, in the ordinary course of 
his profession, was then arguing a case 
in the Munsif’s Court near by. Accord¬ 
ing to the affidavit of the appellants, 
Sarju went across to the Munsif’s Court 
to call his pleader, and when the pleader 
returned after some 10 or 12 minutes 
the appeal had been struck off. An 
application to restore it was heard and 
disposed of adversely to Nathu and 
Sarju on 27th August 1927, and the 
Judge’s order is a3 follows: 

“The appellants had gone to call their 
pleader when the appeal was called on for 
hearing on 22nd July 1027. It was their duty 
to attend in time or to engage a pleader who 
could attend in time. This view is supported 
by Majid-un-mssa Bibi v. Ammessa (1). 

We think tho Judge has taken much 
too narrow a view of this matter. Tho 
Judge must have been satisfied that 
Nathu and Sarju were in fact in Court 
on the 22nd July. Ho must also havo 
been satisfied that they had duly engaged 
a pleader. He must have been aware 
that it is tho practice of pleaders to earn 
their livings in other Courts than his 
and that B. Mulchand was legitimately 
at the moment carrying on his profes¬ 
sion in the adjacent Court of the Munsif. 
When the case was called on the Judge 
should have asked whether Nathu and 
Sarju were present and if they wore, 
whether they had engaged counsel. Had 
he done this, we have no doubt that he 
would have learnt that B. Mulchand was 
their counsel but was at that moment 
engaged before the Munsif. Under these 
conditions it would have been the proper 
course to have stood the' case over for a 
few minutes to enable B. Mulchand to 
~(1) [191AJ 211. C. 826. 
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attend. An application for restoration 
was in fact drafted on the afternoon of 
the very day, the 22nd July, but there 
is nothing on the documents before us 
which indicate whether B. Mulchand 
made any oral application to the Judge. 
We are of opinion that he should have 
done so, and that immediately on return¬ 
ing from the Munsif’s Court he should 
have told the Judge what had happened 
and asked the Judge to restore the case 
to his list and proceed with it. Had 
that application been made we conceive 
that it would have been the duty of the 
Judge to have at once restored the case 
to the list and heard it on that day, if 
possible. Whilst Courts of law havo a 
right to insist that parties and their 
pleaders shall be ready when the case is 
called on, allowance must at times be 
made for an inevitable happening such 
as this and some indulgence shown in 
ordor that the parties may have their 
cases decided on the merits. We there¬ 
fore set aside the order of Pandit Raj 
Rajeshwari Sahai and order that the ap¬ 
peal be restored to the Court of the 
Subordinate Judge of Muzaffarnagar and 
be heard and disposed of according to 
law. 

S.N./r.K. Case remanded . 
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Asiiworth, J. 

Bafiq-un-nissa Bibi —Appellant. 

v. 

Abdul ShaJcur Khan and others— Res¬ 
pondents. 

Second Appeal No. 2149 of 1927, Deci¬ 
ded on 20th February 1929, against 
decree of 2nd Addl. Sub-Judge, Gorakh¬ 
pur, D/- 12th September 1927. 

(a) Civil P. C., S. 11—Title -Meaning of— 
Word “Title” has nothing to do with the 
particular cause of action on which party 
sues or is sued—It refers to capacity or inter¬ 
est of party—Words. 

Tho term “title” refers to tho capacity or 
interost of a party, that is to say whether he 
sues or is sued lor himself, in his own interest 

or lor himself as respresenting the interest o 

another or as representing the interest o 
others along with himself. It has nothing ° 
do with the particular cause of action on 
which he sues or is sued. [P ^ -l 

* (b) Civil P. C., S. 11, Expl. 4 When 

failure to plead specific cause of action is 
due to wrong view of law Expl. 4 will app y 
though it can seldom apply where sue 
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failure is due to plaintiff’s honest belief as 
to fact or series of facts Sub-mortgagee, 
wrongly suing a »assignee of mortgagee — 
His subsequent suit as sub mortgagee will be 

barred by Expln. 4. 

Where failure to plead a specific cause of 
action, either as the sole course or as an al¬ 
ternative oourse, is due to a wrong view 
of the law, Expln. 4 will certainly apply. 
Where such failure, however, is due to the 
plaintiff having an honest belief as to a faot 
or series of facts, being sufficient to entitle 
him to the relief claimed, it will seldom be 
held that he was bound to raise a different 
cause of action or an alternative cause of ac¬ 
tion. Each case must be decided on its merits. 

Where a person, who was a sub-mortgagee, 
at first wrongly sued as an assignee of the 
mortgagee and his suit was dismissed, another 
suit by him on the basis that he was a sub- 

mortgagee will be barred by Expln. 4. 

** ' [P 402 C 2. P 403 C l] 

K. N. Katju and Haribans Sakai —for 
Appellant. 

A. P. Pande —for Respondents. 

Judgment.— This second appeal arises 
out of a suit brought by the plaintiff- 
respondent for recovery of a sum of 
Rs. 359, principal and interest on foot of 
a mortgage-deed, dated 20th June 1922. 
This mortgage-deed was a deed by 
which Mt. Rafiq-un-nissa, defendant 1 had 
mortgaged her mortgagee rights. The 
plaintiff, therefore, sues on what is 
known as a sub-mortgage. Mt. Rafiq-un- 
nissa had become mortgagee under a mort¬ 
gage executed on 4th April 1915 by one 
Abdul Razzaq. The plaintiff asks to re¬ 
cover his money by sale, if necessary, of 
the actual property and not merely by 
sale of the mortgagee rights. In his 
plaint he has indicated that he desires a 
decree in form No. 9, appendix (d), 
Sch. 1, Civil P. C. that form being 
made a statutory form imposed by 
0. 48, R. 3, which provides that 
the forms given in the appendices 
shall be used for the purposes there¬ 
in mentioned. Both the lower Courts 
have decreed the suit. The objection 
was taken in those Courts that this suit 
was barred under the rule of res judicata 
by a previous suit. It appears that in a 
former suit the plaintiff sued for recovery 
of the money under his mortgage deed by 
3ale of the mortgaged property, and set 
up then that the mortgagee rights had 
been actually assigned to him under the 
deed of 20th June 1922. Of course if he 
was assignee of the mortgagee rights, he 
was exactly in the same position as if he 
was mortgagee and could do so. That 
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suit was dismissed on a finding that tho 
plaintiff was not an assignee of the mort¬ 
gage rights , but only a sub-mortgagee- 
In the judgment of the Subordinate Judge 
in the previous suit dated 20th October 
1926 the Subordinate Judge went on to 
consider whether the plaintiff could have 
got the relief he claimed by suing as a 
sub-mortgagee and not as an assignee of 
the mortgagee rights, and held that ho 
could, if his suit had been so framed and if 
tho nrnnftr Cnurt-fee had been paid- 


Now the lower appellate Court care¬ 
fully considered whether S. 11, Civil P. 
C. did bar the present suit. It held that 
it did not for two reasons. One reason 
was that the causes of action of the two 
suits were different. This reason ap¬ 
pears to me to have no force. Nowhere 
in S. 11 is the term 1 cause of action ’ 
used. The other reason given is that 
the plaintiff was not suing under the 
same title in each suit. It is clear from 
the judgment that the Subordinate Judge 
considered that a person suing as an as¬ 
signee of a mortgagee right was a person 
litigating under a different title from a 
person suing as a sub-mortgagee. If he 
was right, then there was no bar. 


The expression “title” has been con-j 
stantly misinterpreted. That term, as 
used in S. 11, Civil P. C.. refers to the 
capacity or interest of a party, that is to 
say whether he sues or is sued for him¬ 
self, in his own interest, or for himself as 
representing the interest of another or as 
representing the interest of others along 
with himself. It has nothing to do 
with the particular cause of action on 
which he sues or is sued. The ins. 
tance given in the well-known authority 
on Res Judicata by Bower, 128 of the 1924 
edition, is that of a man suing on one oc¬ 
casion as an individual, in his personal 
interest, and on another occasion suing 
in a representative character where hi3 
interest is shared with that of other per¬ 
sons. It appears to me desirable to quote 
the whole passage : 

“ A party who, though identical in name, 
litigates in different characters in the two 
proceedings, is, in contemplation of law, and 
in the correct sense of the civilians, two sepa¬ 
rate and distinct persons, so that a decision 
for, or against a man who appears in a repre¬ 
sentative character, is not conclusive in 
favour of, or (as the case may be) against the 
same man appearing in subsequent proceed¬ 
ings as an individual, or in a different repre¬ 
sentative character. Conversely, two persons 
distinct in name, but substantially identical 
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in title and interest, constitute in law one and 
the same party for the purposes of estoppel by 
res judicata, as for all others.” 

That the legislature attached the same 
meaning to the word “title” in S. 11 ap¬ 
pears to me to be perfectly clear from 
Expin 4. This Explanation enacts that 
where a representative sues, the person 
that he represents shall be bound by a 
decision against the representative. This 
Explanation thus use3 as an instance of 

title’ the same instance as is used by 
Bower. 

The question of the cause of action is 
immaterial to a question of title, though 
it has constantly been confused with it 
in text books in this country. One ins¬ 
tance is to be found in Agarwala’s Indian 
Practice 1926, p. 90. There a case is 
discussed where on the death of K. A. 
claimed land as its real owner on the al¬ 
legation that K was a mere benamidar 
for him, and the suit was dismissed. A 
then sued to recover the same land as the 
heir of K. The suit was held not to be 
barred in a single Judge's decision of the 
Punjab High Court on the ground that 
the two titles were inconsistent. The 
commentator disagreed with this decision 
but not on the ground that “a cause of 
action” was a different thing to “title.” 
He invoked Expln. 4, S. 11 as an explana¬ 
tion which qualified the meaning of title. 
Expln. 4 runs, 

“ Any matter, which might and ought to 
have been made ground of defence or attack 
in such former suit, shall be deemed to have 
been a matter directly and substantially in 
issue in such suit.” 

But it is clear that Expln. 4 is an ex¬ 
planation attaching to the word “matter” 
used in the inducement to the section and 
is not an explanation that can affect the 
word “title ” The correct ground for 
dissenting from the Punjab decision should 
have been that whether a man is suing 
on the basis of a transaction, where the 
purchaser was acting for him, or whether 
he is suing as an heir of K, in each case 
he is suing as an individual, and there¬ 
fore his title is the same. It would of 
course be different if he had brought the 
second suit as representing all the heirs. 

'Counsel for the respondent maintained 
that in the former suit the plaintiff sued 
as morfgagee and in the latter suit as 
sub-mortgagee. He therefore, urged that 
the decision of the first suit that the 
plaintiff had no right as mortgagee was a 
decision on a different matter to that in- 
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volved in the present suit, the present 
suit being concerned with the question 
whether the plaintiff had any rights as 
sub-mortgagee. He appears to me to be 
correct in this contention ; but his con¬ 
tention ignores Expln. 4 of the section. 
The question is whether the plaintiff 
should in the former suit have raised the 
contention that he had a right to sell the 
property as sub-mortgagee and not as 
mortgagee. His failure to claim as sub¬ 
mortgagee rather than as mortgagee in 
the former suit can only be ascribed to 
want of proper legal advice. His mort¬ 
gage-deed of 20th June 1922, clearly was 
a sub-mortgage and not an assignment of 
the mortgagee’s interest. -Now it seems 
to me impossible to hol(J that a person, 
who, if he had received proper legal 
advice, would have brought a suit on one 
cause of action, but has brought it on a 
wrong cause of action, that such person 
ought not to have sued in the proper way. 
Lxpln. 4 will, therefore, apply and render 
his second suit barred. 

The counsel has put before me certain 
decisions as favouring his contention that 
this suit was not barred by S. 11, One 
of these was a case where an owner had 
sued a person for possession of a property 
on the ground that the lease had deter¬ 
mined. The suit was dismissed on the 
ground that there was no lease proved. It 
was held that he was not barred from 
bringing another suit as owner against 
the same defendant as trespasser. It may 
well have been in this case that there 
was no duty on the part of the plaintiff 
in the suit based on the lease to raise an 
alternative plea for possession as owner 
against a trespasser. To have done so 
might have weakened his case based on 
the lease. It might have involved a 
large amount of extra evidence. The suit 
on the lease was of a simpler character 
than one which would raise the question 
of the plaintiff’s title. There was noth¬ 
ing, therefore, in Expln. 4 which would 
apply. 

Generally speaking where failure to 
plead a specific cause of action, either as 
the sole course or as an alternative course 
is due to a wrong view of the law, Expln. 4 
will certainly apply. Where such failure, 
however, is due to the plaintiff having an 
honest belief as to a fact or series of facts 
being sufficient to entitle him to the re¬ 
lief claimed, it will seldom be held that 
he was bound to raise a different cause of 
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laction or an alternative cause of action. 
! Sach case must be decided °a its merits. 

For t fitvabove reasons, I hold that the 
^ or . ' -,oc*-his suit was barred, and I 

bringing of w ^h coats throughout, 

allow this appeal^as asked for 
The respondent’s coiTh^L j ie should be 
leave to appeal. I thinl?™^ 

. , fteV _-cr~u*>j6H 

-given leave. -vronp^v 

S.N /R.K. Appeal allowed. 
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Banerji and Kendall, JJ. 

Banarsi Das and others —Applicants. 

. v. 

Sagar Mai —Opposite Party. 

Misc. Case No. 1128 of 1928, Decided 
•on 22nd February 1929. 

(a) Civil P. C., O. 49, R. 2—Scope. 

Order 41, R. 31 and 0. 20 and the rules 
thereunder do not apply to the Chartered 
High Oourti as the rules relating to judg¬ 
ments were in force when the Civil Procedure 
•Code was enaoted. [p 403 C 2j 

(b) Allahabad High Court Rules, Ch. 7, 
R. 3—Non-compliance with R. 3 is only irre¬ 
gularity merely on account of which re-hear- 
ing of case cannot be asked for under Civil 

P. C., S. 151. 

Non-compliance with R. 3, Ch. 7 of the 
Rules, which requires that, when a written 
.judgment is pronounced by one of the Judges 
it has to be signed by both Judges, is merely 
an irregularity which does not affoct the 
merits and S. 151, Civil P. C., cannot be in¬ 
voked to ask to re-hear the case merely on ac- 
’•count of such technical irregularity. 

[P 404 C 2J 

S. M. Husain and K. D. Mal&viya — 
for Applicant. 

Tej Bahadur Sapru and M. N. Raina 
—for Opposite Party. 

Judgment— This is an application 
purporting to be under S. 151, Civil P.C. 
iD First Appeal No. 358 of 1925. The 
prayer in this application is to be found 
in para. 8 which runs as follows: 

“ T J h ? t oon/idering that the judgment waa 
not delivered for a considerably long time 
aftor tho hearing of the argument and that it 

was possible to miss important points advan- 

“ g , a “ 3nt »nd considering the teohnioal 
defect in delivery of judgment which makes it 

a nullity, it is-prayed that the ease may bo 
treated asi undeoidod and may be re-heard or 
in tho alternative if the judgment may be 

revved 0 ” b# “ ' 3gaI « “aJ be 

This application is signed by a counsel 
who did not appear in the case, and Mr. 
K. D. Malaviya on behalf of Mr. Muham¬ 
mad Husain asked us to postpone the 
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hearing as Mr. Muhammad Husain was 
not in Court. We did not consider that 
a sufficient reason for postponing the 
hearing when the counsel must have 
known that this Beach was constituted 
specially to hear the application today. 

The points urged by Mr. Malaviya are 
that the judgment of this Court was not 

-- sioned and delivered, because 

to succeed td ^ 8th August 1928, the 
piopeuj--^ that the aaup.i^a 0 ut in 
according to o.n/f legal. It was do- 

complete judgment was noc xte.that the 
Court and was not signed by either of us* 
on that date, that under O. 41, R. 31, 
Civil P. C. } every judgment of this Court 
in appeal had to be in writing*and had to 
be signed when it was pronounced and 
the Judges had to date it, He further 
submits that under Ch 7, R. 5 of the 
Rules of the High Court when a written 
judgment is delivered in an appeal it had 
first to be signed by the Judges who 
heard the case and only then could be 
pronounced by one of such Judges. It is 
urged by Mr. Malaviya that the non- 
compliance of the rules in view of the 
allidavit Idled by his client makes the 
judgment a nullity, and therefore the 
case must be treated as not disposed of 
and an undecided case, and therefore he 
prays that his client should be given an 

opportunity of re-arguing tho case before 
this Bench. 

An application was presented to 
Dalai, J., who was the vacation Judge on 
14th August 1928 supported by an affida¬ 
vit that the judgment had not been signed 
by us and that there was no judgment in 

the office of the High Court. Dalai, J., 
directed this application to belaid before 
one of us with an office report on the 
points raised in the application. The 
office has submitted a report which is 
dated 14th December 1928. 

Sir Tej Bahadur Sapru who appears on 
behalf of the opposite party, viz , the ap¬ 
pellant in the case, submits that 0. 41, 

R. 31 and 0. 20 and the rules there¬ 
under do not apply to the Chartered 
High Courts when the rules relating to 
judgments were in force when the Civil 
Procedure Code was enacted. He has re¬ 
ferred to 0. 49, R. 2, and we accept his! 
contention that in view of the fact that, 

betore the present Code was enacted thei 

rules vverehn force, viz., the rules of Court 
of 18th January 1898, the provisions of 
O. 20 and that of 0. 41, R. 31 do not 
apply to the High Court. He has fur¬ 
ther submitted that if the Judges had 



been duly signed by both of 
date. 
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agreed to a judgment under the rules of 
the Court it was not necessary that the 
judgment should be signed by both the 
Judges before pronouncing the judgment. 

It is necessary to state exactly what hap¬ 
pened in the case. The appeal was argued 
by Sir Tej Bahadur Sapru on behalf of the 
appellant and by Mr. O’Conor and Dr. 
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lasted sever gj . g- an illrtQX . The 

Ue same instar^Gaya and at the 
_.vmi of the hearing we reserved our 
Judgment. Thereafter we met in cham¬ 
bers several times, discussed the points 
that had lo be decided, discussed the 
value to be attached to the evidence call¬ 
ed, both oral and documentary, and we 
agreed to what the decision on such point 
raised in the case was to be. There were 
really three points in the case. The 
first question was as to whether the 
plaintiff had proved the pedigree he had 
set forward, the second was whether 
the defendant had proved his adoption, 
and the third point was whether Bhag- 
wan Das and Hira Lai were members of 
a joint Hindu family. As one of us pro¬ 
ceeded on casual leave there was delay in 
writing out the judgment and on the 8th 
August the Court sat for the last time 
before the long vacation. By a mistake 
of the office the case was listed in Court 
No. 5 and was by an order transferred to 
Court No. 1. The judgment on the first 
question had been typed out and contain¬ 
ed the result of the joint consultation bet¬ 
ween us. On the 8th August, the note 
made by the officer of the Court whose 
duty is to record proceedings was as 

follows: 


us on that 

Rule 3, Ch. 7, of rules of the 
our opinion, requires that whec; , ... 

judgment is pronounced 1 a a 
Judges it has to be . , c D y 000 of fche 

Judges but thir " ^'signed by both the 

irregularity J -^V iu our opinion, is a mere 
con ten you’ th° an( j does-not in-any way affect 

the merits and in our opinion S. 151, 
Civil P. C., cannot be invoked to ask us 
to re-hear the case merely on account of a 
technical irregularity. 

The 8th August 1928, being the last 
date of sittings the office cou^d not 
arrange that both of us should be sitting 
together to deliver the judgment orally. 
It was for the convenience of counsel 
that in case the parties wanted to appeal 
to His Majesty in Council that we pro¬ 
nounced our judgment on the 8th to ena¬ 
ble counsel to prepare the application.- 
for leave to appeal at leisure. Although 
Mr. Malaviya suggests that the judgment 
would not be illegal if we had the last 
page copied out and we signed the last 
page and then pronounced the judgment,, 
it appears to us that no useful purpose 
would be served by adopting that course. 
There is no force in this application, anci 
we dismiss it with costs. We assess 
counsel’s fees for today s hearing at 

Rs. 200. 

S.N./R.K. Application dismissed. 
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SULAIMAN AND KENDALL, JJ. 

{Salt) Dharam Narain and another 
Iff a— A nn^l I ants. 


“ Judgment delivered today: parties pre¬ 
sent: appeal allowed: judgment with Hon’ble 

Banerji.” 

Orally it was stated in open Court, 
what was our finding on the two other 
points that we bad to decide, but the rea¬ 
sons for the decision of the second and 
third point had not been recorded. The 
complete judgment was signed by one of 
us and then sent to the other for signa¬ 
ture, but on account of his absence from 
the station on duty the judgment was 
not sent into the office until 22nd August 
1928 duly signed by both of us. 

It thus appears that although one of us 
had pronounced in open Court the joint 
findings arrived at by us, the record of 
our .reasons was not in Court on 8th 
August 1928, and the judgment had not 



(jur Saran and others Defendants 
Respondents. 

First Appeal No. 480 of 1925, Decided 
on 20th December 1928, against decree 
of Sub-Judge, Muttra, D - 21st August 


Trusts—Line of succession to trustee- 
to be according to terms of wakf-dee 
»al heir of last trustee cannot acquire 
eeship by adverse possession against 
>n legally entitled-Even if *° •cqu , red 
ee would be bound by terms of the deed 
verse possession. 

e M on attaining majority ratified a 
-deed executed during his minority 
father and uncle. Under the 
e deed a trustee could appoint 
3 r during his lifetime, could adopt be 

attaining the age of 25 ? * a % 

atural born son, and could make 
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.authorizing his widow to adopt. The exe¬ 
cutants*. of the deed could modify or alter its 
terms but if in future no mutawalli was alive 
the proper authority could appoint as muta- 
-/alli a person from the executant’s family. 
M became a truste and died after the age of 
25 without appointing a successor from his 
family but appointed by a will his wife as his 
successor and gave her an authority to adopt, 
a boy from his brotherhood. After M's death 
his widow managed the trust property and 
adopted her sister’s grandson. 

Held: in suit by certain persons allegiug to 
be M's reversioners for a declaration that 
'they were entitled to the trusteeship, that 
■either the devolution of trusteeship or the 
.right to nominate one did not devolve on M's 
widow as the legal heir of executant and so 
her position was not adverse to any person 
•entitled to the office and even if she has 
perfected her right as a trustee by adverse 
possession, she can only become a trustee 
under the deed and would be bound by its 
provisions. [P 407 0 1] 

(b) Specific Relief Act, S. 42—Declara¬ 
tion of a right which plaintiffs do not pos¬ 
sess even as spes successionis of a rever¬ 
sioner cannot be granted. 

The succession to an office of trusteeship 
was not to go by inheritance but depended 
entirely on the selection made by proper 
authority whioh was the Court. A widow as 
the heir of the last trustee was managing the 
trust property. 

Held: in a suit for declaration by the al¬ 
leged reversioners for a declaration that they 
were entitled to trusteeship after the widow’s 
death, that thay had no right of suit, as they 
had not even a spes successionis of reversioner 
to the office of the trusteeship the appoint¬ 
ment to which post wss solely in the hands 
ot the Court. [P 403^0 1] 

Tej Bahadur Sapru , P. N. Sapru , 
P.L. Banerji , /. B Bauerji and Sarup 
Chandra —for Appellants. 

B. E. O'Conor, Iqbal Ahmad , K. N. 
Katju and N. P. Asthana —for Respon¬ 
dents. 

Judgment. —This is a plaintiffs’ ap¬ 
peal arising out of a suit by the rever¬ 
sioners of Sail Madhuri Saran for a de¬ 
claration that the adoption of defen¬ 
dant 1 by defendant 2 his widow was 
invalid and that he has thereby acquired 
no right, nor can acquire any right in 
any waqf property under the manage¬ 
ment of the parties. The plaintiffs 
alleged that the widow had no authority 
from her husband to adopt a boy, that 
she had become a sanyasi and had no 
power left to adopt and lastly that 
under the custom of the family no out¬ 
sider can be adopted. As the amended 
plaint stands, the plaintiffs’ case further 
appears to be that the adoption was not 
in accordance with the intention and 


directions of the creators of the endow- 
ment, and that the adoption of the defen¬ 
dant qua that property was invalid and 
he was not entitled to succeed as a 
mutawalli after the death of the widow. 
The defendants in their written state¬ 
ment did not allege that Gur Saran has 
become by virtue of his adoption entitled 
to succeed to the sebaitship immediately, 
but asserted that the adoption was in 
every way valid and legal. It was de¬ 
nied on behalf of the defendants that the 
plaintiffs had any cause of action or 
locus* standi to maintain the suit. 

The Court below has found that plain¬ 
tiffs had no cause of action to maintain 
the suit and that the adoption of the 
defendant was in every way valid and 
in accordance with the directions con¬ 
tained in the deed of waqf. The Court 
has further found that even if those 
conditions were broken the widow of 
Madhuri Saran has by adverse possession 
acquired the rights of trusteeship and 
is now in a position to create a new line 
of succession and that therefore the plain¬ 
tiffs can neither challenge the adoption 
of Gur Saran, nor can they deny his right 
to succeed to the sebaitship. 

The pedigree is printed at p. 5 of the 
paper-book. Madhuri Saran was the 
surviving son of Kundan Lai and an 
uncle of his was Phundan Lai. On 17th 
September 1866, Kundan Lai and Phun¬ 
dan Lai executed a deed of waqf dedica¬ 
ting considerable property to Thakur 
Sri Radha Ramanji Maharaj installed 
in a temple at Brindaban, and laid down 
a number of conditions for the guidance 
of successive trustees. Under Cl. 4 
power was given to a trustee to appoint 
his successor in his lifetime. Under 
Cl. 13 power was given to a trustee who 
had no natural born son to adopt a boy 
in his lifetime before attaining the age 
of 25. Under Cl. 12 there were direc¬ 
tions laid down for making a will autho¬ 
rizing the widow of a trustee to adopt 
a boy according to certain conditions. 
Cl. 14 empowered the executants to make 
modifications and alterations in the 
terms and the conditions of the deed 
from time to time. Cl. 17 laid down 
that if in future no mutwalli appointed 
according to the terms given in the docu¬ 
ment were alive and in existence, then in 
that case the proper authority (hakim- 
e-waqf) should have power to appoint 
as mutawalli and manager of the waqf 
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property a person from the family 
of the executants. 

At the time when this deed was ex¬ 
ecuted Madhuri Saran was a minor 
member of the family. It has not been 
seriously* disputed before us that he 
would be interested in the family pro¬ 
perty, Had he in hi? lifetime chal¬ 
lenged the validity oi this dedication, a 
question would have arisen whether his 
father and uncle were competent to 
endow a part 'of the family property 
when a minor member was alive. But 
on 19th July 1881, after having attained 
majority, Madhuri Saran ratified this 
endowment and agreed to abide by its 
conditions and further conjointly with 
his uncle executed a supplementary deed 
of waqf dedicating some more property 
for the same purpose and expressly pro¬ 
viding that ail the conditions given in 
serial order in the earlier waqfnama 
should be applicable to that deed, and 
would be binding upon the executor and 
the mutawalli for the time being. There 
is no doubt therefore that Madhuri 
Saran himself in his lifetime did not 
repudiate this dedication but accepted it. 
He continued to be the trustee till his 
death in 1894. 

It is an admitted fact that no child 
was born to Madhuri Saran. It is also 
not disputed that in his lifetime Ma¬ 
dhuri Saran did not act according to the 
provisions of Cl. 4 in the deed of waqf and 
appoint anyone from among the descen¬ 
dants of his ancestors as his successor. On 
the other hand by a will dated 16th De¬ 
cember 1891, he appointed his wife as his 
future successor, and further authorized 
her to adopt any boy from among the rela¬ 
tions and members of his brotherhood. 
This will was followed by another of 
20th October 1894, under which he 
again declared that his wife Mt. Ram 
Dei would be the mutawalli and manager 
of the endowed property and temple in 
his place, and authorized her to make 
an adoption in case no male issue were 
born or if born did not survive him. 
The translation of the last portion of 
this will as originally made by the 
translation office was slightly inaccurate, 
but a correct translation of it is to be 
found in Cl. 3 at p. 3 of the supple¬ 
mentary book. 

The learned Subordinate Judge has 
expressed the. opinion that inasmuch as 
the property endowed was family pro¬ 


perty and the waqf became operative 
only after Madhuri Saran gave his con¬ 
sent to it on his attaining majority, he 
must be deemed to be one of the founders 
of the waqf and therefore under Cl. 14 
of the document he was entitled to 
modify its conditions. Assuming that 
the position of Madhuri Saran was one 
of a founder it is quite clear that he 
did not in his lifetime profess to make 
any modification or alteration of the con¬ 
ditions of the deed. He left those terms 
in fact to be binding on the future suc¬ 
cessors. All that he can be said to have 
done was to act contrary to it. It is 
also doubtful whether such modification 
or alteration could have been done by 
one of the three executants only. 

Under the deed there was no provision 
for appointing his wife as his successor. 
His duty was to adopt a boy in his life¬ 
time before attaining the age of 25. But 
he did not do that, and left a will in favour 
of his wife limiting her choice by the 
conditions laid down in para. 12. With¬ 
out doubt he gave her much wider power 
to adopt if the two wills left by him 
are to be read together. In this way he 
exceeded the conditions which were laid 
down in the deed of endowment. The' 
logical result, therefore, was that on the 
death of Madhuri Saran there was in 
existence no proper successor who was 
entitled as of right to succeed to this 
shebaitship under the terms of the 
original deed of endowment His widow, 
however, stepped into the place and began 
to manage the trust property as trustee* 
and her management has remained undis¬ 
turbed since 1894, and her position as 
trustee has not been challenged even in 
the plaint. 

In this connexion it would be con¬ 
venient to dispose of one finding of the 
Subordinate Judge that Mt. Ram Dei 
by virtue of having acquired title to the 
shebaitship by adverse possession is now 
in a position to create a new line of suc¬ 
cession in contravention of the terms of 
the deed. In our opinion it is very 
difficult to hold that she acquired ad¬ 
verse possession of the office of the she* 
bait ever since her entry into possession. 
No doubt there is authority for the pro¬ 
position that in the absence of any ex¬ 
press terms to the contrary the right to 
the shebaitship or the right to nominate 1 
the shebait may devolve on the heir-at- 
law of the original founder. But here> 
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we have in Cl. 17 an express provision 
that if at any time no mutawalli, ap¬ 
pointed according to the prescribed direc¬ 
tions be alive and in existence then the 
proper authority should nominate a 
trustee In the face of such a clear 
position it is impossible to hold that 
either the devolution to the shebaitship 
or the right to nominate a shebait would 
devolve on the legal heir of the execut¬ 
ant. Thus the position of Mt. Ram Dei 

cannot be considered to have been ad¬ 
verse to any person entitle! as of right 

to succeed to the office. 

We are are further of opinion that 
even if she has perfected her right as a 
(trustee by means of such adverse pos¬ 
session she can only acquire the rights 
of a full-fledged trustee and no more. 
Even then she would in her own capa¬ 
city as trustee be bound by the directions 
of the deed of endowment, and cannot 
claim a right to act contrary to it. We 
are therefore unable to agree with the 
view expressed by the Court below that 
she is in a position to lay down a new 
line of succession. 

The position of the plaintiffs, how¬ 
ever, is not that of reversioners to the 
estate of the original founders. So lar 
as their claim to have it declared that 
the adoption of Gur Saran himself was 
invalid was concerned, they had a locus 
standi to maintain the suit and satisfy 
the Court either that no adoption took 
place or that the adoptive mother had 
no authority to adopt or that under the 
custom of the family such an adoption 
was invalid. The Court below has found 
that the wills said to have been exe¬ 
cuted by Madhuri Saran were duly exe¬ 
cuted. Those documents do confer an 
authority on the widow to adopt, and 
no satisfactory evidence has been pro¬ 
duced to show that there is any custom 
in the family which takes away her 
right to adopt. Under these circum¬ 
stances the plaintiffs have not succeeded 
in showing that the adoption itself was 
invalid. 

Even assuming that the widow in 
adopting Gur Saran has acted in a man¬ 
ner quite contrary to the directions con¬ 
tained in the deed of endowment, it can¬ 
not be held that the adoption of Gur 
Saran per se is illegal and invalid Her 
act has been in accordance with the 
directions given by her own husband and 
those directions did not necessarily limit 
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her choice in any way. She, so far as 
adopting a boy to herself and her hus¬ 
band is concerned, was in no way bound 
by the terms laid down by her father-in- 
law and his brother. The adoption of 
Gur Saran, having been made under an 
authority conferred upon, her by the 
husband which was in no way limited, 
was therefore perfectly valid, and the 
plaintiffs are not entitled to a declara¬ 
tion that the adoption itself is invalid. 
The first part of relief A cannot there¬ 
fore, be granted. In these circumstances 
it is unnecessary - to consider whether 
the claim for a declaration that the 
adoption was invalid was within time. 
The Court below has held that the plain¬ 
tiffs are entitled to get an extension 
under S. 14, Lim. Act, and it is not 
necessary to reverse that finding. The 
fact is that the plaintiffs are not at all 
entitled to get this declaration. 

The latter part of relief A was directed 
to securing a declaration that the de¬ 
fendant by virtue of the adoption can 
acquire no right in any of the endowed 
properties. This when paraphrased 
means that he cannot by virtue of his 
adoption claim a right to succeed to the 
shebaitship after the death of Mt. Ram 

Dei. 

The Court below has held that the 
plaintiffs have no cause of action ior 
claiming this relief. No doubt rever¬ 
sioners have been allowed to come 
to Court and ask for a declaration that 
a certain adoption made by a widow was 
invalid or in fact did not take place. 
But the position of the reversioners is 
such that if the widow were to die 
immediately they would by right suc¬ 
ceed to the estate. They are also al¬ 
lowed under S. 42, Specific Reliet Act, 
to claim a declaration that alienations 
made by a Hindu widow are not justifiel 
and would not be binding on the revei- 
sioners. But there too the effect of the 
alienation is to infringe the right of the 
whole body of the reversioners to suc¬ 
ceed to the estate after the death of the 
widow. The position of the present 
plaintiffs is by no means similar to that 
of reversioners. We have already pointed 
out that in view of the provisions of 
Cl. 17 there would be no actual devolu¬ 
tion of shebaitship on any heir-at-law 
of the founders. The succession to the 
office would not go by inheritance, hut 
would depend entirely on the selection. 
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made by the proper authority, which 
may be the District Judge. Thus the 
present plaintiffs have not even a spes 
successions such as reversioners possess 
and they have not even a definite hope 
that they would themselves be selected 
by the District Judge, in case there is a 
vacancy in the office of sebait. They 
cannot claim to succeed to any right in¬ 
herent in themselves, but their selection 
would be a matter of choice and selection 
by the District Judge. The power of 
the District Judge to select a mutawalli 
is not confined even to the nearest rever¬ 
sioner or to the eldest member of the 
family. He can select anyone from the 
family whom he considers fit and hon¬ 
est. The position of the plaintiffs there¬ 
fore is much worse than that of rever¬ 
sioners, and it is very difficult to see 
how they can be regarded as having 
any legal character which entitles them 
to maintain a suit for declaration. They 
certainly have no vested or contingent 
right to any property, and -at best have 
only a faint hope that the District Judge 
may when the time arrives happen to 
select one of them as successor to the 
sebaitship. In this view of the mat¬ 
ter we agree with the Court below that 
the plaintiffs have no cause of action to 
maintain a suit for declaration that the 
present defendant would not be entitled 
to succeed to the sebaitship after the 
death of the widow. We have already 
mentioned that neither in the written 
statement nor in the deed of adoption is 
there any 'assertion that the defendant 
has by virtue of his adoption become 
entitled to succeed to the sebait¬ 
ship. For aught one knows he may not 
survive the present sebait. In this 
view of the matter we would hold that 
the plaintiffs cannot ask this Court to 
grant them a declaration that the defen¬ 
dant will not be the successor to the 
sebaitship after the death of the widow. 
They have no right to this property, 
and no legal character to maintain such 
a declaratory suit. 

As the question has been fought out 
in the Court below at great length and 
it is desirable that the remaining issue 
should be disposed of rather than left 
out we think it necessary to consider 
the question whether the widow has in 
fact acted in a manner contrary to the 
directions contained in the will. Even 
if her husband had given her wider power 


she was not bound to act, inconsistently 
with the directions of the deed of waqf. 
The learned advocate for the respondents 
has contended that the true interpreta¬ 
tion of Cl. 12, of the deed is that the 
choice of a boy from the persons belonging 
to the three classes in the prescribed 
order of propriety was not mandatory but 
merely directory, that is to say, that if 
that condition was broken it would not 
invalidate the right to succeed. Sup¬ 
port is sought from the provisions in 
Cl. 14 where a power was reserved to the 
executant to make modifications and 
alterations. The Court below, however, 
has not accepted this view. Having 
examined the language of Cl. 12 we are 
unable to accept this contention. The 
deed laid down the details of the condi¬ 
tions which the mutawalli and manager 
should on his behalf enter in the will 
in favour of his wife. It provided that : 

if he leaves no son after him his widow 
shall have power to adopt a boy at first from 
amongst the descendants of Sah Kundan Lai 
and Phundan Lai, then from the family of 
the said Sahs and from the descendants of 
Mangal Sen and if none of them is available 
she should adopt a boy whom she could adopt 
according to the Hindu law. ” * 

The language of this provision in our 
opinion is imperative, and it was in¬ 
tended that she should have power to 
adopt a boy according to the Hindu law 
only if no boy from the two previously 
mentioned classes was available. We 
must, therefore, hold that if the widow 
proceeded to adopt a different boy while 
one from either the first or the second 
class was available she was not acting 
according to the conditions of the deed 
of wakf. (The judgment then discussed 
the evidence on the issue and concluded.) 
We must accordingly hold that there be¬ 
ing no other suitable boy available Mt. 
Ram Dei was justified in adopting Sah 
Gur Saran who was her sister’s grand¬ 
son and was eligible to be adopted under 
the Hindu law. For these reasons we 
dismiss this appeal with costs. 

M.N./R.K. Appeal dismissed. 
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Boys and Ashworth, JJ. 

Raghunath Singh and others Appel¬ 
lants. 

v. 


Sheo Partap Singh and others— Res¬ 
pondents. 

Second Appeal No. 403 of 1926, Deci¬ 
ded on 6th February 1929, against decree 
of Dist. Judge, Ghazipur. 

(a) Civil P. C., S. 11—Previous redemption 
suit dismissed for failure to pay sum decreed 
for redemption does not bar subsequent suit 
•for redemption—T. P. Act S. 60. 

The fact of a previous redemption suit being 
'brought and being dismissed for failure of the 
mortgagors to pay the sum decreed for redemp¬ 
tion will not operate under the rule of res 
judioata to prevent the bringing of » subse¬ 
quent suit for redemption. 24 All.U {F. B.). 

A. I. R. 1922 All. 377, Foil. [P 410 C 2} 

(b) Civil P. C., S. 11—Scope. 

Any matter arising in a previous redemption 
- 3 uit which was dismissed for failure to pay 
decretal amount, and decided in that suit, 
oannot be reopened in a subsequent redemp 

tion suit. 43 Bom. 334 and *4. I. R. 1925 ^ 

<68, Bel. on; and A. I. R. 1922 All. 377^uo^oR. 

(c) Transfer of Property Act, S. 60—Mort¬ 
gagee becoming owner of some of the pro¬ 
perties mortgaged — Mortgagor can claim 
•redemption of remaining properties for pro¬ 
portionate amount. 

W.here the mortgagee of several properties 
becomes owner of some of them and conse¬ 
quently the integrity of the mortgage is 
broken, the mortgagors are entitled to claim 
redemption with regard to the remaining pro¬ 
perties for a proportionate amount to what 

would be required to redeem all of them. 

[P 411 O 

Tej Bahadur Sapru , M. L. Agarwala , 
and Baleshwari Prasad— for Appellants. 
Iqbal Ahmad and Janaki Prasad for 

Respondents. 

Judgment.— This second appeal arises 
out of a suit brought by the plaintiff- 
respondents against the defendant-appel¬ 
lants for redemption of two mortgages 
both dated 22nd June 1864. One of them 
was a mortgage by conditional sale. The 
property mortgaged was shares in five 
villages, and the money secured was 
Rs. 6,999. It was a condition that the 
usufruct should be held equivalent to in* 
•terest on the money. The second deed 
was of the same date and secured a loan 
of Rs. 1,600 which was to carry interest 
at 12 annas per cent, per mensem. So 
far as the present appeal is concerned the 
parties admit that this second deed oper¬ 
ated as * further charge. 


The facts of the case, which it is neces¬ 
sary to give for the purpose of this ap¬ 
peal, are briefly as follows : 

In 1877 foreclosure proceedings were 
taken by the mortgagees, but they proved 
abortive, because the mortgagees did not 
pursue the matter to an end by the neces¬ 
sary legal process. In 1880 there was a 
partition between the mortgagees of cer¬ 
tain villages. The defendants were par¬ 
ties to that partition. Two out of the 
five villages formed part of the property 
which was the subject-matter of that 
partition suit. The mortgagees in that 
partition suit claimed that they were 
absolute owners of the shares in the two 
villages which the plaintiffs are now ask- 
ing to redeem. It is clear that they 
claimed an absolute title on the .ground 
that the foreclosure proceedings in 1877 
had given them an absolute title by fore¬ 
closure. It is also clear that the defen¬ 
dants either did not contest this proposi¬ 
tion or that the point was decided against 
them. In 1892 the plaintiffs brought a 
suit similar to the present one for re¬ 
demption of the five villages. It was 

then held, after the matter had come up 

to this High Coffrt, that they could not 
claim to redeem the two villages which 
were dealt with in the partition proceed¬ 
ings of 1880. The High Court having 
held this, remanded the case to the Sub¬ 
ordinate Judge to decide the question oi 
the redemption of the three remaining 
villages on its merits. The Subordinate 
Judge, thereupon, allowed redemption of 
the three villages for a sum that was 

arrived at by taking the proportionate 

value of the three villages (the propor¬ 
tion being reckoned according to the res¬ 
pective revenue payable on the three as 
against the nve villages). He did not 
allow any interest on the Rs. 1,600 secured 
by the deed of further charge. We have 
looked into his judgment, and we find 
that no reason was given by him for 
ignoring the question of interest. Against 
this decision of the Subordinate Judge 
there was an appeal by the plaintiffs, that 
is to say the mortgagors.. who wished to 
be given the property without payment 
of any sum, their contention being that 
the usufruct had sufficed to liquidate the 
principal and (possibly) the interest. On 
the other hand, the mortgagees filed a 
cross-objection complaining that the Sub¬ 
ordinate Judge had allowed them no in¬ 
terest on the money advanced under the 
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deed of further charge. The appellants 
withdrew their appeal, and under the 
law then in force the cross-objection 
automatically was rejected. It may be 
mentioned that under the law the mort¬ 
gagees could have filed a cross-appeal, but 
did not do so. The decree of the Sub¬ 
ordinate Judge allowed the plaintiffs to 
redeem the mortgage on payment of the 
proportionate amount of the principal 
money secured by the mortgages provided 
that they paid that amount (i. e Rs 4,208) 
within six months, and the decree went 
on to say that if the money was not paid 
within that period, the suit would stand 
dismissed. The money was not paid. 

. now have this present suit brought 
in 1924, i. e. 32 years after the previous 
suit was brought. The plaintiffs claim 
in it to have a right to redeem the three 
villages. They take up the position in 
the plaint that the previous suit settled 
the amount of mortgage money due at 
that date, and that this sum has been 
realized in full by the defendants by the 
profits of the mortgaged property. 

The defence to this suit was as fol¬ 
lows Firstly, it was pleaded that 
the right of the plaintiffs to redeem was 
hatred by the dismissal of their previous 
tedemption suit in 1892. Secondly, if 
this were held not to be so, at any rate 
the plaintiffs could not rely upon the 
decision in that suit as to the amount 
required to redeem but were bound to 
pay what should be found to be due on a 
consideration of the matter independently 
of the decision in that case. Thirdly, it 
was argued that there should be no re¬ 
duction of the amount of mortgage money 
with interest recoverable by the mort¬ 
gagees by reason of the mortgagees having 
acquired an absolute title in two of the 
villages under the partition proceedings 
in 1880. 

The finding of the Subordinate Judge is 
as follows : He holds that the right 
of the plaintiffs to redeem is not barred 
by the dismissal of their previous suit 
in 1892 ; secondly, that the decision of 
the Subordinate Judge in the previous 
suit as to the amount then due for re¬ 
demption holds good and cannot be re¬ 
opened : thirdly, that the mortgagee- 
appellants are only entitled to get a pro¬ 
portion of the mortgage money as they 
have become absolute owners of two of 
the mortgaged villages. From all these 
three findings the appellants appeal. 
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The Subordinate Judge has also decided 
one point in favour of the mortgagees 
namely, he held that although in the pre¬ 
vious redemption suit no interest was 
allowed on the Rs. 1,600 secured by the 1 
deed of further charge, yet the mortgagees 
were entitled to get interest from the 
date of that suit in 1892. Against this 
decision the respondent-mortgagors have 
filed a cross-objection, maintaining that 
the effect of the decision in the former 
case was a bar to a claim for any interest 
whatever. 

It will thus be seen that there are four 
findings of the Subordinate Judge the* 
correctness of which is in question in 
this appeal. We will deal with them in. 
the order ia which they have been stated. 

The question whether the fact of a 
redemption suit being brought and being 
dismissed for failure of the mortgagors 
to pay the sura decreed for redemption 
will operate under the rule of res judi¬ 
cata. to prevent the bringing of a subse¬ 
quent suit for redemption has been deci¬ 
ded by a Full Bench of this Court, : see 
Sita Bam v. Madho Lai (l). This was 
again followed in a two Judge decision 
Hari Bam v. Indraj (2). There is also 
a decision of their Lordships of the Privy 
Council which appears to affirm the prin¬ 
ciple followed in these decisions : Maina 
Bibi v. Chaudhry Vakil Ahmad (3). In 
that case a mortgage was not in question 
but the heirs of a Muhammadan were 
suing his widow for recovery of property 
held by her as a lien against her dower. 
They brought one suit aud got a decree,, 
but failed to pay the money required 
under that decree. They subsequently 
brought another suit, and this was held 
to be permissible. It appears, therefore, 
to us that one cannot question the right 
of the plaintiffs to sue for redemption 
notwithstanding their failure to redeem 
under the decree of the previous suit. 

As to the second point whether the 
Subordinate Judge was right in holding, 
that he was bound by the previous suit- 
in respect of the amount then found due, 
we may refer to a Bombay Full Bench 
decision : Bamji v. Pandhannath (4). 

It was there held by the Chief Justice 

(1) [1901] 24 All. 44=(1901) A. W. N. 194 

(F B ) 

(2) A. I. R. 1922 All. 377=44 All. 730. 

(3) A. T. R. 1925 P. C. 63=47 All. 250=52 

I. A. 145 (P.G.). 

(4) [1919] 43 Bom. 334=49 I. C. 894=21 

Bom. L. R. 56 (F.B.). 
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of the Bombay High Court and one other 
Judge (a third Judge dissenting) that in 
similar circumstances an earlier decree, 
although ending in dismissal of a suit 
by reason of non-payment of the sum 
decreed, would operate as res judicata in 
respect of all matters decided at that 
date. On the other hand, we have been 
referred to the Allahabad decision just 
mentioned : Hari Ram v. Indraj (2), as 
an authority for the contrary. It was 
there stated by Ryves, J., that the par¬ 
ties would be relegated to their posi¬ 
tion as it was at the commencement of 
the previous suit. It is sufficient to say 
that the present matter was not in issue 
before that Court, and the sole question 
then was the right to bring a second suit. 
Furthermore, this Allahabad decision 
uses the same language as was used by a 
Subordinate J\idge and quoted with ap¬ 
proval by their Lordships of the Privy 
Council in Maina Bibi v. Chaudhri 
Vakil Ahmad (3). This latter case clearly 
and emphatically decided that in similar 
circumstances matters decided in a pre¬ 
vious suit could not be reopened. It 
decided particularly that where the rate 
of interest was decided in an earlier suit, 
dismissed for the same reason that the 
earlier suit was dismissed in this case, 
the subsequent suit could not call it in 
question The authority, therefore, is 
clear for holding that any matter arising 
in the earlier suit which was decided 
cannot be reopened in the present suit. 

As to the third question the appel¬ 
lants contend that the whole of the mort¬ 
gage money should be thrown on to the 
three villages which the plaintiffs are 
now allowed to redeem, and that no re¬ 
demption should be allowed, because their 
right to redeem two of them has disap¬ 
peared. So far as we are able to under¬ 
stand the argument on which this con¬ 
tention is based, it appears to be this. 
By their laches in the partition proceed¬ 
ings referred to above the plaintiffs lost 
any right to redeem the two villages. 
Consequently they should get no benefit 
in the present suit from that laches. 
They should not be allowed to claim that 
the mortgage money payable for redemp¬ 
tion of the three villages is less than that 
for the whole five. There cm, however, 
be no question that by the partition pro¬ 
ceedings the appellants have become 
absolute owners of two of the villages. 
Their rights as mortgagees in these two 
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villages have merged in their rights as 
owners. Consequently the integrity of 
the mortgage has been broken, and that 
being so, the plaintiffs are entitled to 
claim redemption of the three villages 
for a proportionate amount of what wouldj 
be requirsd to redeem the five. These 
conclusions result in the dismissal of the 
appeal. 

There remains the respondents’ cross¬ 
objection. In describing the facts of the 
previous litigation above we showed that 
iu the former suit the Subordinate Judge 
refused to allow any interest on the prin¬ 
cipal mortgage money. The grounds for 
that decision were not obvious, but that 
decision in itself was impugned by the 
mortgagees in their cross-objection, 
stood. When that cross-objection was 
dismissed by reason of the withdrawal 
of the appeal, the decision of the Sub¬ 
ordinate Judge on this point remained 
undisturbed. It therefore decided some¬ 
thing which cannot be reopened. We 
hold then that the mortgages cannot he 
decreed any sum by way of interest and 
consequently the present cross-objection 
must be upheld. 

The consequence is that this appeal 
fails and is dismissed with costs. The 
cross-objection is successful and is decreed 
with costs. The decree of the lower 
Court will be modified by excluding the 
sum awarded as interest, that is to say 
Rs. 1967-7-0. The mortgage debt will 
then be, up to the date of the lower 
Court’s decree Rs. 5243-13-0 less than 
Rs. 1967-7-0. The rest of the decree 
will stand except that the costs decreed 
against defendants 1 and 2 in the lower 
Court will be proportionately reduced. 

S.N./R.K. Decree modified . 
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Ashworth, J. 

Faqir Pasi and another —Plaintiffs ' 
Appellants. 

v. 

Behari Kundigar and others Defend¬ 
ants—Respondents. 

Second Appeal No. 231 of 1928, Deci¬ 
ded on 21st February 1929, against 
decree of 2nd Addl. Sub Judge, Gorakh¬ 
pur, D/- 8th November 1927. 

(a) Transfer of Property Act, S. 60— 
“ Mortgage-money ” means principal money 
and interest. 

The expression *' mortgage-money ” in S. GO 
is to be construed as the principal money and 
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.interest of which payment is secured for the 
time being. [P 413 Q 1] 

(b) Transfer of Property Act, S. 60 —High 
•Tate ot interest stipulated in mortgage-deed 
is not clog. 

In no circumstances can a high rate of in¬ 
terest in the mortgage be construed as a clog 

• on the equity of redemption, provided that the 
parties entered into the contract with eyes 
open and on equal terms, and that the terms 
of the mortgage were clear and not equivocal : 
3 0. L. J . 746, Disc, and Dist . ; Kr eg lin¬ 
ger v. New Patagonia Meat and Gold Storage 
G 0 . Ltd., (1914) A. C . 25, Rel. on. [P 413 C 1] 

Baleshwari Prasad for Sankar Saran 
— for Appellants. 

M. W ali-ullah —for Respondents. 

Judgment. —This second appeal arises 
out of a suit brought by the plain¬ 
tiff-appellants for redemption of a certain 
mortgage of a house. The mortgage set 
out that the mortgagee was to do all the 
repairs of the house in question and 
moreover to rebuild certain dilapidated 
portions. In addition to enjoyment of 
the house he was to get Rs. 24 per cent 
interest per year. The mortgage was 
also not redeemable for a period of 
.20 years. 

The trial Court came to a finding that 
•the present value of the house is about 
Rs. 1,000, and that according to the 
terms of the mortgage-deed the mortgage 

• debt must have amounted at the date, 
when the mortgage became redeemable, 
•to a sum of Rs. 2,120. It consequently 
'held that the provision as to interest at 
-this high rate amounted in effect to a 
denial of all rights to redeem, and al¬ 
lowed redemption upon repayment of the 

(principal amount only, namely Rs. 200. 

In appeal the Subordinate Judge held 
■that the repairs and rebuilding of the 
•house must have swallowed up all the 
•.pecuniary advantage to be enjoyed by the 

• mortgagee from enjoyment of the house, 
•that a high rate of interest could not be 
-deemed a clog on the equity of redemp¬ 
tion and that the mortgager must have 
.agreed to this interest and was not 
•proved to have been subjected to undue 

influence or pressure. He, therefore, al¬ 
lowed redemption only on payment of 
the entire interest at the full contractual 
rate. 

In this second appeal the first plea 
taken is that the lower appellate Court 
wrongly construed the mortgage deed, but 
•counsel for the appellants admits that 
•this only means that the lower appellate 
•Court should have found the exorbitant 


rate of interest to be a clog on the equity 
of redemption. We are, therefore, solely 
concerned in this appeal with the ques¬ 
tion whether an exorbitant rate of in¬ 
terest, so exorbitant as to make it im¬ 
possible or at least improbable that the 
mortgagor would ever dream of redemp¬ 
tion if required to pay the contractual 
interest, can be treated as a clog on the 
equity of redemption. 

I am referred by the appellant's coun¬ 
sel in support of his contention that it 
can, to a decision of a two Judge Bench 
of the Judicial Commissioners Court of 
Oudh (now Chief Court), namely Moham¬ 
mad Ali v. Ramzan Ali (l). The Judges 
composing • this Bench were Pandit 
Kanhaiya Lai, for many years a Judge of 
this Court, and Mr. Kendall, who is at 
present a Judge. The relevant portion 
of ( that judgment is as follows : 

“ A covenant, which renders redemption 
prohibitive or penal, is very often added with 
the object of fettering the equity of redemp¬ 
tion, and the question for consideration in 
such cases is whether the covenant is reason¬ 
able so as not to go beyond what is necessary 
for the protection of the covenantee, or impair 
his security. Where the parties occupy an 
unequal position, as they do in this case, it is 
not open to the mortgagee to stipulate for a 
condition that operates oppressively on the 
mortgagor and renders the property practi¬ 
cally irredeemable. ” 


It is sufficient for this case to remark, 
without otherwise expressing my con¬ 
currence with the principles laid down in 
that judgment, that in that judgment 
there was a finding that undue pressure 
was used to obtain the excessive and im¬ 
possible interest. I do not construe that 
judgment to mean that high interest 
alone could be construed as a clog on the 
equity of redemption. If I had to con¬ 
strue it in this manner, I regret that I 
could not agree with it. As in this case 
the lower appellate Court has expressly 
stated that no undue influence was 
proved, that case cannot be deemed ap¬ 
plicable to the facts in this case. 

In that case reference was made to the 


j illuminating judgment of Viscount 
dane, L. C., in Kreglinger v. New 
agonia Meat and Cold Storage Co 
(2), where the whole history and 
iciples of the law as regards a clog on 
equity of redemption as adminis- 
d by Chancery Courts was set forth : 


[1917] 

1914' 


3 O. L. J. 746—38 I. O. 454. 

A. G. 25-83 L. J. Oh. W==-M 
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Chauhakja Singh 


la particular Viscount Haldane pointed 
out that the previous decisions of Courts 
are more binding under a system of juris- 
prudence such as the English system 
than under a system where the para¬ 
mount autho ity is that of a Cole, it 
appears to me, therefore, desirable to see 
how far the Transfer of Property Act 
justifies the application of the English 
doctrine of the clog on the equity of 

There is nothing in the Transfer of 
Property Act to justify the application 
of this doctrine except the provisions o 
' S. 60. That section gives a statutory 
right to the mortgagor to redeem on pay¬ 
ment of the mortgage money, and qua 1 - 
fies this right only by a proviso that the 

right conferred by the section has not 
been extinguished by act of the parties 
or by order of a Court. Looking at S. 5b 
we find that the expression mortgage 
money ” in S. 60 is to be construed as 

“ She principal money and interest of^which 
payment is scoured for the time being. 
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SULAIMAN AND KENDALL, JJ. 

Ghaiiharja Singh and others -Defen¬ 
dants—Appollanbs. 


From this it is clear that the parties 
may agree to any rate or amount of in¬ 
terest that they choose, and that a mort¬ 
gagor cannot redeem without payment of 
that interest, even if the interest. is so 
excessive as to prevent all possibility of 
redemption. The terms of S. 60 afford 
no relief to the mortgagor. Nor will the 
principle embodied in the phrase once 
a mortgage always a mortgage ’ operate 
in favour of the mortgagor ; for a mort¬ 
gage providing for redemption being de¬ 
ferred until a time when the mortgage 
money at the contractual rate of interest 
amounts to such a sum that no sane per¬ 
son would redeem, if he had to pay that 
sum, will in effect be an absolute trans¬ 
fer and not a mortgage It is necessary 
to look at the substance and not the form 
and where the mortgage contains terms 
ia effect preventing any possibility of 
redemption, the contract in effect is not 
a mortgage even though it is called one. 
So the principle will not apply My 
conclusion then is that in no circum¬ 
stances can a high rate of intetest in the 
mortgage be construed as a clog on the 
equity of redemption, provided that the 
parties entered into the contract with 
eyes open and on equal terms, and that 
the terms of the mortgage were clear and 
‘not equivocal. Accordingly I dismiss 
this appeal with costs. 

S.N./R.K Appeal dismissed . 


v. 

Bazhoha Laf—Plaintiff— Respondent. 

Second Appeal No. 1425 of 1926, De¬ 
cided on 15th February 1929, against! 
decree of Disfc. Judge, Allahabad, D/- 
29 th May 1926. 

Agra Pre-emplion Act (11 of 1922) S. 4 
(1)—Mere fact that person is recorded as 
cosharer and is in possession does not make 
him cosharer. 

The mere fact that a person is recorded as- 
cosharer and is in possession of the property 
does not make him a cosharer that is to say, 
one entitled as proprietor to the share withim 

the meaning of sub-Cl.(l). The title in that 

clause means actual proprietary title and not 
merely possessory title. [P 413 C 2, P 414 G 1] 

Kailas 'lath Katju —for Appellants. 
Peary Lal Banerji —for Respondent. 

Judgment. — This is a defendants 
appeal arising out of a suit for pre-emp¬ 
tion of property transferred under a sale- 

deed dated 19th June 1923 Subsequ¬ 
ently the vendee obtained a deed of gift- 
from one Babu Lal of a share in this 
mihal. Two successive suits were in¬ 
stituted to pre-empt this transaction. 
The suit to pre-empt the gift on the 
ground that it was really a sale has 
failed on the finding that the transaction 
was a gift and not a sale ; but the suit 
to pre-empt the sale transaction hasr 
been decreed by both the Couits. The 
plaintiff at the outset had alleged that 
the donor Babu Lal had no title to the 
property and had no right to make the- 
gift. In the course of the trial when 
Babu Lil was examined it transpired 
that the property did not really belong. 

to him hut belonged to his wife who 
died ten years ago. Although Babu 
Lai’s name had been entered in the 
revenue papers as a cosharer he has sons 
and grandsons who are heirs to his wife. 
One of the sons was examined as a wit¬ 
ness and stated that he had no objection 
to the gift being made The learned 
judge has held that Babu Lal had not 
acquired full proprietary title to the 
property and therefore the deed of gift 
executed by him wa3 wholly ineffective 
to confer title on the vendee. He has 
further held that the mere fact that 
Babu Lal is recorded as a C 09 liarer and 
is in possession of the property does not', 
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.make him a cosharer, that is to say one 
entitled as proprietor to the share with¬ 
in the meaning of S. 4, sub-Cl (1). Re¬ 
cording to him the title there means 
actual proprietary title and not merely 

possessory title. We fully agree with 
this view. 

The learned Judge has also repelled 
the defendants’ contention that the plain¬ 
tiff having himself instituted the suit 
to pre-empt the gift made by Babu Lai 
was estopped from contending that Babu 
Lai had no right to make the'gift. There 
is no estoppel against the plaintiff 
particularly as it has been pointed out 
by the iearned Judge that there is noth¬ 
ing to indicate that the plaintiff was 
aware of this fact before Babu Lai was 
examined There is no force in this 
appeal aud it is dismissed with costs. 

s.n./r.k. Appeal dismissed. 
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Sen, J. 

Masitullah and anotliet Plaintiffs 
Appellants. 


Wor T ds anSfer ° f Pr ° Perty Acl - S ‘ 4 4 (2)- 

The term “undivided family” in S 4 w 
not been used in a technical sense anS ' 
applicable to Hindus and Muhammadans alike 
and mus„ be held to have much the same 

iTcM2 ) S 4i S T V p d ! '‘ undividod family” in 
in Li, ( 2 ), S. 44, T.P. Act. [p 415 q 2 J 

Ahhta,- Husain Khan —for Appellants- 
ishwa Mittra for Respondents. 

. . —This is*a plaintiffs’ appeal 

arising out of a suit for partition of a 
dwelling house which is situate in mo- 
halla Jafcan in the city of Bijnore The 
house originally belonged to an undivided 
Hindu family and was owned by different' 
members of the family in unequal shares 
and who occupied different portions of 
the house property. Mt. Kallo, plain- 
tilt 2 purchased a one-sixth share of the 
house from Ghasi and instituted a suit 
:or partition against the defendants. 
This was suit No. 1196 of 1922. The 
defendants did not claim the benefit of 
S. 4, Partition Act (Act 4 of 1893). 

The plaintiffs 1 and 2 have purchased 
the shares of two other members of the 
family namely Tula and Umrao. The 
extent ot their share in the entire house 
is two-fifth. The present suit was insti- 


Umrao and others —Defendants—Res¬ 
pondents. 

Second Appeal No. 1865 of 1927, Deci¬ 
ded on 19th February 1929, against 
decree of Addl. Sub-Judge, Moradabad, 
D/- 8th August 1927. 

(a) Partition Act (4 of 1893), S. 4—Condi¬ 
tions to be fulfilled for application of S. 4. 

For the application of S. 4, four conditions 
ought to be fulfilled: 

( 1 ) The house should be owned by an un¬ 
divided family. 

(2) The share of a cosharer should have 
been transferred to a person who was a stran¬ 
ger to the family. 

(3) The purchaser should have sued for 
partition ; and 

(4) A member of the family being a share¬ 

holder claims or undertakes to buy the share 
of the stranger transferee: 12 C. L. J. 525* 
and 35 All. 364, Ref. [p 415 q ij 

(b) Partition Act (4 of 1893), S. 4—One 
member selling his interest and his portion 
separated S. 4 will apply to the rest of 
house. 

Section 4 will apply even to a house a por¬ 
tion of which is already separated owing to 
one member selling his interest in it. 

, . „ [P 415 C 1 ] 

/i P /I lili . , ! n . Acl S 4 o{ 1893), S. 4—Un¬ 
divided family is used not in technical sense— 

* me «ns same thing as “undivided family” 


tuted lor the partition of this share. 
The defendants claimed the benefit of 
S. 4, Partition Act. The learned Munsif 
in a well reasoned judgment came to the 
conclusion that the defendants were en¬ 
titled to the benefit of S. 4, Partition 
Act. The plaintiffs appealed The lower 
appellate Court has affirmed the decision 
of the trial Court. 

The sole question in this appeal is 
whether the defendants are entitled to 
the benefit of S. 4, Partition Act. A 
right to partition being one of the inci¬ 
dents of proprietary right held in co- 
ownership cannot ordinarily be resisted. 
Where the effect of the partition is calcu¬ 
lated to destroy the intrinsic value of 
the entire property it should be more in 
keeping with equity, not to allow the 
partition but to grant a money compen¬ 
sation. 

Section 4 (1), Partition Act, provides: 

“Where a share of a dwelling house belong" 
ing to an undivided family has been trans - 
ierred to a person who is not a member of 
such family, and such transferee sues for 
partition, the Court shall, if any member of 
the family being a shareholder shall under¬ 
take to buy the share of such transferee, make 
a valuation of such share in such manner as 
he thinks fit, and direct the sale of such share 



■P 




\ 


3. 

u* 

i 

10 

he 

lO* 


b6‘ 

,05' 

■ of 

for 
: of 
der 

03 

fttO 


“to such shareholder, and may give all neoes- 
sary and proper directions in that behalf.” 

Section 4 of this Act is an enabling 
section but it ought to be strictly con¬ 
strued as it raises a statutory bar to the 
exercise of the right of partition in dero¬ 
gation of the right under the ordinary 
law. The object of this section is to 
enable the members of an undivided 
family to buy out a stranger who has 
purchased the share of one or the other 
of the co-owners. For the application of 
S. 4, four conditions ought to be fulfilled: 

(1) The house should be owned by an un¬ 
divided family. 

(2) The share of a cosharer should have been 
transferred to a person who was a stranger to 
'the family. 

| (3) The purchaser should have sued for 
partition and 

(4/ A member of the family being a share¬ 
holder claims or undertakes to buy the share 
of the stranger transferee. 

Khirode Chander Ohosal v. •Saroda Prasad 
M}tra (1), and Oobardhan Das v. Hari Lai (2). 

The above conditions have been satis¬ 
fied in this case and the Courts below 
have properly granted to the defendants 
respondents the benefit of S 4. 

j ,ias been urged that S. 4 does not 
i a PPly because the share of a dwelling 
house belonging to an undivided family 
has not been transferred. It has been 
argued that the family became divided in 
1922 when one of the members sold his 
interest in the house to plaintiff 2 and 
that by reason of the partition decree in 
Suit No. 1196 of 1922 the integrity of 
the dwelling house was broken up. The 
argument is plausible but has no sub¬ 
stance. The effect of the partition of 
1922 was to cut off a portion of the house 
but to leave the rest of the house as a 
separate and independent entity. The 
rest of the house was a compact whole 
held by a number of cosharers who were 
members of an undivided family having a 
community of interest. The portion left 
mdivided must be regarded as a separate 
wit. That it is a dwelling house is a 
act which admits of no doubt. The 
eparated block ceases to have any con- 
ern with the outgoing member whose 
hare had been sold but was held in co- 
wnership by the rest of the members of 
n undivided family. The term “undivi- 
ed f ami ly in 8. 4 has not been used in 

ill r [1910 l 12 °* L * J * 525=7 l7c. 436. 

.(2) [1913] 35 All. 364=19 I. C. 121=11 A.L.J. 

379. 
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a technical sense and is applicable to 
Hindus and Muhammadans alike and 
must_ be held to have much the same 
meaning as the words “undivided family” 
in Cl. (2), S. 44, T. P. Act. 

Section 4 is fully applicable to the 

'act? of the present oase. No estoppel 

can arise against the defendants for their 

not having claimed the benefit of S 4 in 

the former suit (Suit No. 1196 of 1922) 

The sale to plaintiffs 1 and 2 has gives 

rise to a fresh cause of action and there i« 

nothing in law to preclude the defendants 

from exercising their statutory right 

under S. 4, Partition Act. The appeal is 
dismissed with costs. 

S.N./r.k. Appeal dismissed. 
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Ashworth, J. 

Babu Bam Plaintiff - "Appellant 

v. 

Lala Bam and others —Respondents 

Second Appeal No. 1345 of 1927, De¬ 
cided on 27th Februirv 1929 

l a ) Arbitration —Award Proof of award 

is sufficient evidence of fact and validity of 

award in the absence of agreement to refer 
to arbitration. 

Whore a party is put to the proof of the arbi¬ 
tration award on which he bases his claim 
the award is sufficient evidence of the tvt of 
the award and of validity of the award in~ the 

absence of the agreement to refer to arbitra¬ 
tion, because the fact of the award raises the 
presumption that there was a reference aud 
that the award was in accordance with the 
reference. [P 41 A P, 01 

(b) Evidence Act, S. 91-S. 91 does not 
apply to agreement to refer. 

The agreement to refer to arbitration is not 

a contract, grant or other disposition of pro¬ 
perty and so S. 91 does not apply to it. 

[P 41G C 2] 

N. V. Vaish for Appellant. 

G. Agarwala —for Respondents. 

Judgment. This second appeal arises 
out of a suit brought by the plaintiff- 
appellant on a mortgage dated 7th Nov¬ 
ember 1910 executed by one Ganga Ram 
to Mt. Lachho and Ram Narain. The 
successors-in-interest of the mortgagor 
are defendants 1 and 2. Defendants 13 
and 18 are said to be transferees of the 
mortgagee Ram Narain. The plaintiff 

sues as the successor-in-interest of Mt 

Lachho. The suit was resisted only by 
by defendants 13 and 14 as successors-in- 
interest of Ram Narain, the co-mortsaeoo 
of Mt. Lachho. b 

The plaintiff based his claim to repre¬ 
sent Mt. Lachho on the following facts 




416 Allahabad Babu Ram v. Lala Ram (Ashworth. J.) 


1929 


He produced an award dated 1st August 
1912 which appears to have awarded the 
interest of Mt. Lachho in this deed to 
one Anrudh Prasad. He says that when 
Anrudh Prasad died, his interest devolved 
on his widow Mt. Sheorani and his adop¬ 
ted son Ambika Prasad. They sold him 
that interest by a deed dated 22nd Octo¬ 
ber 1925. As noted above, the only per¬ 
sons to resist this suit were the successors- 
in-interest of Mt. Lachho’s co-mortgagee 
Ram Narain. 

The trial Court dismissed the suit be¬ 
cause the plaintiff did not manage to 
procure the attendance of the arbitrator 
who gave the award, namely Chaudhri 
Surajpal Singh, and held consequently 
that the award had not been proved It 
also held that Ambika Prasad was not 
the adopted son of Anrudh Prasad. 

There was an appeal, and the lower 
appellate Court very properly on the facts 
sent the case back to give the plaintiff a 
further chance of procuring the attend¬ 
ance of the arbitrator Surajpal Singh 
The arbitrator gave his evidence in Court, 
and apparently with reluctance had to 
admit the fact of his being asked to make 
the award and of his having made it. 

When the case came up after his evi¬ 
dence had been obtained, the Subordinate 
Judge in whose Court the appeal was 
pending had been replaced by another 
Subordinate Judge. The latter dismissed 
the appeal and the suit on the ground 

that 

“ more proof of the award without proof of the 
terms of the agreement which was admittedly 
reduced to writing does not advance plaintiff’s 
claim any further. ” 

He also held that the award itself 
showed that Ram Narain, the co-mort¬ 
gagee, was the only heir of Mt. Lachho, 
the other nominee. 

The present appeal is based on the con¬ 
tention that the award alone was suffi¬ 
cient evidence of its having been made 
and of its being in order, and that at any 
rate, in the circumstances, the lower ap¬ 
pellate Court should have given the plain¬ 
tiff an opportunity of proving the refer¬ 
ence to the award. 

The Subordinate Judge is clearly 
wrong in stating that an arbitration 
award is no evidence of the fact of the 
award and of the validity of the award in 
the absence of the agreement to refer to 
arbitration- By his remark that the 
agreement was admittedly reduced to 
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writing I p esume that the Subordinate 

Judge invoke; S. 91, Evidence Act. Sec- 
tion 91 is not applicable. The agreement 
to refer to arbitration was not a contract, 
grant or other disposition of property. 
The principle that acts done by persons 
in a judicial or quasi judicial capacity 
are presumed to have been done correctly 
until the contrary is proved will apply. 
In this case we have the award proved, 
and it was for the party denying its vali¬ 
dity to bring some evidence to cast sus¬ 
picion upon it. In this case the respon¬ 
dents instead of themselves examining 
the award and the terms of reference to 
see if the award could be impugned on 
the ground that it was not in accordance 
with the reference, contented themselves 
with merely putting the plaintiff to proof 
of the award. He proved the award, and 
then the Subordinate Judge dismissed the 
suit, because he had not proved the refer¬ 
ence. The plaintiff could rely on the 
fact of the award as raising the presump- i 
tion that there was a reference, and that 
the award was in accordance with re¬ 
ference. 

The appellant’s counsel has not had a 
translation of the award made as required 
by law, and if it had been necessary to 
examine the award his appeal might have 
been dismissed on this ground, but I find 
that the judgment of the lower Court 
admits the award and admits, by its- 
failure to criticize that award, that it 
purported to be in pursuance of an agree¬ 
ment te refer to arbitration, It is not, 
therefore, necessary to examine the award 
to see whether it recited the fact of the- 
agreement to refer. 

For the above reasons, I allow this ap¬ 
peal. At the same time [ desire to punish 
the plaintiff in the matter of costs for the 
slovenly way in which the plaint was 
drafted and the suit conducted In his 
plaint he failed even to mention the 
award. The consequence was that the 
defendant did not get an opportunity by 
his written statement to contest the fact 
or the validity of the award. Again it 
appears from the evidence of the trial 
Court that the plaintiff was negligent i& 
summoning such evidence as was neces* 
sary to prove the award and its validity 
In allowing this appeal, therefore, I decies 
the suit but only award half cos 

throughout to the plaintiff. 

S.N. R.K. Appeal allowed 
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Kendall, J. 

Secy, of State —Petitioner. 

v. 

Har Char an Das and another —Oppo¬ 
site Parties. 

Civil Revn. No. 285 of 1928, Decided 
on 16th March 1929, against order of 
Small Cause Court Judge, Bareilly, 
D/. 4th August 1928. 

ir (a) Provident Funds Act (1925), S. 3 (1) 
*—* Compulsory deposit made in General 
Provident Fund is not attachable even after 
contributor’s retirement—General Provident 
Fund Rules, R. 10—Civil P. C., S. 60 (k). 

Compulsory deposit made in the General 
Provident Fund is not liable to attachment 
even after the retirement of the contributor 
from service. E. 10, General Provident Fund 
Rules, is merely a rule of procedure directing 
the Accounts Officer how to proceed on receipt 
of a notice of attachment. It does not lega¬ 
lize a notice of attachment and consequently 
does not have the intention of making the 
deposit attachable after retirement : A. I. R. 
1924 Pat. 524; A. 1. R. 1924 All. 68, Foil.; 29 
Bom. 259; 46 Cal. 962 and A. I. R. 1923 Cal. 
585, Rel. on. [P 418 C 2, P 419 C 1] 

(b) Government of India Act (1919),S. 96-B, 
sub S. 4 —Scope. 

Sub S. (4) is not sufficiently wide to cover 
rules regulating General Provident Fund 
{Obiter). [P 418 C 2] 

Uma Shankar Bajpai —for Petitioner. 

G. Agarwala , S. B. Johari and G. S. 

Ghatak —for Opposite Parties. 

Judgment. —This is an application 
under S. 25, Small Cause Courts Act, for 
the revision of an order of the Judge of 
the Small Cause Court of Bareilly, 
directing the attachment of deposits 
amounting to Rs. 450 in the execution of 
a decree against one Gulzari Lai. The 
application, however, is made on behalf of 
the Secretary of State. Gulzari Lai was 
a clerk in the Collector’s oilice in Pili- 
hhit, and he was a subscriber to the 
General Provident Fund. He has now 
retired. A decree was obtained against 
him by one Har Charan Das in the 
Small Cause Court of Bareilly and it is 
in the execution of this decree that the 
present question has arisen. The Judge 
has complied with the decree-holder’s ap¬ 
plication to attach money lying to the 
credit of Gulzari Lai in the General 
Provident Fund, and an objection was 
made by the Pay and Accounts Officer, 
U. P. that the deposit was not liable to 
attachment. That objection has, however, 
been overruled by the Court below. 

It has been pointed out by the learned 
Government Advocate that under S. 2, 
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Provident Funds Act, 1925, a compulsory 
deposit is not 

‘‘until the happening of some specified con¬ 
tingency, repayable on demand otherwise 
than for the purpose of the payment of pre¬ 
mia &c.” 

and under S. 3 (l) of the same Act a 
compulsory deposit 

“shall not in any way be capable of being 
assigned or charged and shall not be liable to 
attachment under any decree or order of any 
civil, revenue or criminal Court in respect of 
any debt or liability incurred by the subs¬ 
criber or depositor.” 

Under Cl.(k) of S. 60, Civil P.C., again 

“all compulsory deposits and other sums in 
or derived from any fund to which the Pro¬ 
vident Funds Act, 1897, for the time being 
applies in so far as they are declared by the 
said Act not to be liable to attachment” 

are specifically exempted from attach¬ 
ment. 

Five cases have been cited to support 
the contention that the compulsory de¬ 
posit is not liable to attachment. In the 
cases of Veerchand Noivla v. B. B. & C. 1. 
By. Co. (1), C. D. M. Hindley v. Joy- 
narain Marwari (2), Secy, of State v. 
Baj Kumar Mukherjee (3), the attach¬ 
ment was disallowed. These three cases 
have been distinguished from the present 
one by the Judge of the Court below on 
the ground that the Provident Fund con¬ 
cerned was a Railway Provident Fund 
and was not the General Provident Fund. 
It is argued here on behalf of the decree- 
holder that there is a special rule of the 
General Provident Fund which renders 
a compulsory deposit in that Fund liable 
to attachment. But it may bo said here 
that these three decisions are by no 
means without value in the present case, 
for they show that the sanctity attached 
by the Act to compulsory deposits as de¬ 
fined in the Act does not cease with the 
retirement of the contributor, or even 
at his death. The decisions relate to 
the period previous to 1925 which is the 
year of the current Act. But this is not 
a matter of any importance, as there has 
been no change in the Act of 1925 which 
affects any of the considerations in the 
present case. 

Of the two other decisions that have 
been referred to in argument the lower 
Court has mentioned the case of Devi 
Prasad v. Secy, of State (4) but has re- 

(1) [1905] 29 Bom. 259=6 Bom. L. E. 921. 

(2) [1919] 46 Cal. 962=54 I. C. 439=24 
C. W. N. 288. 

(3) A. I. R. 1923 Cal. 585=50 Cal. 347. 

(4) A. I. R. 1924 All. C8=45 All. 554. 
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fused to follow it on the ground that payable on demand. Tho 


there is nothing in the published report 
to show whether the deposits concerned 
in that case were governed by the Gene¬ 
ral Provident Fund Pules or by some 
other rules. I have sent for the paper 
book in the case and find that the con¬ 
tributor concerned was a clerk in the 
Accountant General’s Office and that he 
had been a subscriber to the General 
Provident Fund. If this fact had been 
known to the Judge he would have been 
bound to follow that decision. The 
Patna case undoubtedly refers to a con¬ 
tributor to the General Provident Fund. 
It was suggested by Mr. Girdhari Lai 
Agarwala on behalf of the decree-holder 
that it may have been a case in which 
the contributor was still in service. 
From the fact, however, that the judgment 
mentions that the contributor was a 
nazir in the civil Court, and that P. 10 
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payable on demand. The rule, however, 
provides that the Accounts Officer shall 
not hand it over if notice has been re¬ 
ceived of attachment, assignment or en¬ 
cumbrance until the orders of the ad- 
ministrators of the Fund have been re¬ 
ceived. Clearly then the deposit doe 9 
not become absolutely the property of 
the contributor on his retirement, noi 
is there any express provision by which 
deposit is rendered liable to attachment. 
The utmost that can be said for the 
decree-holder is that the rule does con¬ 
template that a notice of attachment 
may be received, and that it maybe 
possible to infer from this that such a 
notice would be a legal notice. The 
lower Court has requested the Pay and 
Accounts Officer to 

“comply with R. 10, General Provident Fund 
Rules and send the amount of deposits Rs. 450 
here.” 


of the rules regulating the General Pro¬ 
vident Fund was discussed and criticised, 
it is apparent that the contributor had 
retired, for P. 10 relates to “withdrawals 
on retirement.” 

This brings me to R. 10 on which the 
decree-holder’s whole case is based. That 
rule is to the following effect: 

“Tho amount which accumulates to the 
credit of a subscriber in permanent employ 
shall, when he quits tho service, become his 
property and shall bo handed over to him 
unless the Accounts Officer has received notice 
of an attachment, assignment or encumbrance 
affecting the disposal of tho amount or any 
portion of it. Should such notice have been 
received the Accounts Officer shall hand over 
to the subscriber only that portion of the 
amount which is not affected by tho attach¬ 
ment, assignment or oncumbrance and shall 
obtain the orders of tho Government of India 
in tho Financo Department as administrators 
of the Fund regarding the disposal of the 
balance.” 

It is argued that this rule legalises 
the attachment of the amount which ac¬ 
cumulates in the General Provident Fund 
in spite of tho fact that under S. 3 of 
the Act compulsory deposits are pro¬ 
tected, in spite of Cl. (k) of S. 60, Civil 
P. C., and in spite of the decisions of the 
Courts which have been already quoted 
to show that this protection extends to 
the period after tho retirement of the 
contributor and even after his death. 
The effect of the rule is not altogether 
clear. The argument is that according 
to it the compulsory deposit becomes 
automatically the property of the con¬ 
tributor on his retirement and that it is 


But the rule does not authorize the 
Accounts Officer to comply with a notice 
of attachment or to send the amount to 
the attaching Court, but merely to obtain 
the orders of the administrators of the 
Fund. The rule in short appears to be 
merely a rule of procedure directing the 
Accounts Officer how to proceed on re¬ 
ceipt of a notice of attachment. It does 
not by its terms legalize a notice of at-! 
tachment. Even if the express intention' 
of the rule was to legalize an attachment 
it is certainly not clear to me that the 
framers of the rule had any authority 
to override the provisions of the Act. 
Presumably the rules are framed by the 
Government of India, but it does not 
appear to me that they have statutory 
authority. It has been argued that statu- 
tory authority to these rules has been 
given by sub-S. (4), S. 96-B, Govern¬ 
ment of India Act. That sub-section 
confirms: 

“all rules or other provisions for operation at 
the time of the passing of the Government of 
India Act, 1019 whether made by the Secre¬ 
tary of State in Council or by any othor 
authority relating to the civil service of the 
Crown in India.” 

But it is certainly open to question 
whether this expression is sufficiently 
wide to cover rules regulating the Gene¬ 
ral Provident Fund. I am decidedly of 
opinion that it is not, but it is not 
necessary for me to decide the point here 
because as I have already said the rule 
itself does not appear to mo expressly to 
authorize the attachment of these com- 
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pulsory deposits or to revoke any statu¬ 
tory provision relating to them. 

I consider therefore I am justified in 
following the authority of the cases re¬ 
ported in Devi Prasad v. Secy, of State 
(4) and Jagannath Thirani v. Tara Pra- 

sanna Ganguli ( 0 ) and holding that the 
deposit in question is not liable to at¬ 
tachment. I therefore allow the appli¬ 
cation with costs, and set aside the order 
of the Court below directing the deposits 
to be attached. 

s.n./r.k._ O r 3 er set as ^ e -— 

( 5 ) A. I. R. 1924 Pat. 52i=*3 Pat. 74. 
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SULAIMAN AND KENDALL, JJ. 

Mauji and another —Appellants. 

v. 

Bhagole and another— Respondents. 
Second Appeal No. 670 of 1927, De¬ 
cided on 6th March 1929, against decree 
of Dist. Judge, Jhansi, D/- 5th January 
1927. 

Agra Pre-emption Act, S. 12 (3) — Vendor 
Hindu widow — Pre emptor claiming prefer¬ 
ence by relationship must not only show 
that he is related to vendor but also that 
they have common ancestor. 

When proparty in tho hauds of a Hindu 
widow is sold by hor and both tho prc-omptors 
ara cosharors, one caunot bo preferred to tho 
other because he is related to the husband of 
tho widow, for the pre-omptor, claiming pre¬ 
ference by relationship with tho vendor, must 
not only show that he is related to the vendor 
but must also show that they are descended 
from a common ancestor : A. I. R. 1926 All, 
216, R'f. ; S, A. No. 1632 of 1924, Foil. 

[P 119 C2] 

M. II. Faruqi—ior Appellants. 

K. 0. Carleton and Krishna Murari 

Lai —for Respondents. 

Judgment. —This is a defendants’ ap¬ 
peal arising out of a suit for pre-emption. 
The pedigree is set forth in the plaint. 
The plaintiffs are the grandsons of Phul 
Singh, another grandson of whom was 
Jugal Kishore who is dead. The vendor 
is Mt. Sardar his widow. Both parties 
are cosharers in the village, but the 
plaintiffs claim preference on account of 
their relationship with Mt. Sardar. The 
lower appellate Court has held that 
though the vendor Mt. Sardar was not re¬ 
lated by blood to the plaintiffs-respon- 
donts, the latter have a preferential claim 
as against the defendauts-appellants. The 
property hold by tho widow is a Hindu 
widow’s estate, and the learned Judge 
has thought that the plaintiffs being re¬ 
lated to her husband have preference. Ho 


has conceded that if the property trans¬ 
ferred by her were her self-acquired pro¬ 
perty or her stridhan the plaintiffs would; 
not havo come within the meaning of 
S. 12, sub-Cl. (3). Now, in order to sue-; 
ceed the plaintiffs must not only show 
that they aro related to the vendor but 
must also show that they are descended; 
from a common ancestor. The learned i 
Judge has overlooked this portion of sub- 
Cl. (3). Although the plaintiffs aro in aj 
way related to Mt. Sardar, namely by; 
marriage, they have not a common an¬ 
cestor with her. It therefore seems to us 
that the plaintiffs do not come within! 
the meaning of S. 12, sub-Cl. (3), inasmuch 
as they have not an ancestor common 
with the vendor. 

Our attention has been drawn to the 
case of Jagrup Singh v. Indrasan Pande 
(l) whore the plaintiff though related to 
the husband of one of the vendors was 
given a decree. The judgment does not 
show that this point was specifically 
raised before the learned Judges, and it 
seems that the respondent did not argue 
that the plaintiffs did not come within 
S. 12, sub-Cl. (3), on that account. In an 
unreported case of Manrup Singh v. AZa- 
hadeo Knar (2) by another Bench, of 
which one of us was a member, it was 
held that descent from a common an¬ 
cestor of the vendor’s husband was not 
the same thing as that from a common 
ancestor of the vendor, and that relation¬ 
ship by marriage with tho vendor did 
not entitle the plaintiff to preference under 
sub-Cl. (3). We agree with tho latter 
pronouncement. In our opinion the 
plaintiffs have no preference over the de¬ 
fendants. Tho appeal is accordingly 
allowed, the decrees of the Courts below 
are set aside, and tho suit is dismissed 
with costs in all Courts including in this 
Court-fees on the higher scale. 

S.N./n.K. _ Appeal allowed . ' 

" (if A.I.R. 1926 All. 216-48 All. 347. 

(2) S. A. No. 1632 of 1924, Deci led on 5th 
March 1925. 
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Ashworth, J. 

Jaideo Singh and another —Plaintiffs 
—Appellants. 

v. 

Munshi Dhoom Singh anl others — 
Defendants —Respondents. 

Second Appeal No. 110 of 192 3, Decided 
on 20th February 1929. 



(a) Hindu Law—Widow—Original owner 
ceasing to be in possession—Widow and re¬ 
versioners not taking steps to recover posses¬ 
sion—Reversioners will be barred by limita¬ 
tion—Adverse possession. 

Where the original owner has ceased to be 
in possession and his widow and his rever¬ 
sioners successively take no steps to recover 
possession within the period of limitation, the 
reversioners will be barred by limitation. 

[P 420 C 2] 

(b) Civil P. C., S. 100—F inding as to exe¬ 
cution is one of fact. 

Lower appellate Court’s finding that the 
documents were properly executed is a finding 
of fact. [P 420 C 2] 

S. B. Johari and Badari Ncirain —for 
Appellants. 

N. I\ Asthana for Respondents. 

Judgment. These four appeals arise 
out of two suits brought by Jaideo Singh 
and Kunj Behari against Dhum Singh 
and others for partition of a certain 
house in Bareilly, ft is common ground 
that the two plaintiffs are the grandson 
and son respectively of one Bahadur 
Singh, who was the uncle of one Dilsukh 
Rai It is also common ground that the 
house in question was at one time the 
joint property of Champat Rai and Dil¬ 
sukh Rai, although it was a question 
whether Dilsukh Rai represented himself 
alone or the whole branch of the family 
to which he belonged. The suit was re¬ 
sisted by members of Dilsukh Rai’s 
branch and others, but one of them 
Nityanand, the son of Dilsukh Rai, ad¬ 
mitted the claim for partition, provided 
that he was given his father’s share in 
the house, which he said was one half. 
The trial Court decreed the suit. 

On appeal the District Judge found 
that although the plaintiff’s branch of 
the family or a single member of that 
branch had been joint with Champat Rai 
as owners of the house (see the pedigree 
in the trial Court’s judgment), yet that 
more than 12 years before the date of 
suit Champat Rai had ceased to have pos¬ 
session, and consequently the plaintiffs 
claiming as heirs of Champat Rai were 
barred by limitation. 

In this second appeal this finding of 
the lower appellate Court is impugned on 
the following grounds : Firstly, when 
Champat Rai died, his widow Mfc. Jamna 
Kunwar came into possession, and the 
piaintiffs could not sue as reversioners of 
Champat Rai during her lifetime ; nor 
could limitation run against them during 
that lifetime. As regards this plea, the 
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lower appellate Court has found that 
limitation began to run in the lifetime of 
Champat Rai, and secondly it would not 
be interrupted by Champat Rai’s death 
and the right of the widow to possession. 
This appears to me to be correct. Where 
the original owner has ceased to be in 
possession and his widow and his rever¬ 
sioners successively take no stops to re¬ 
cover possession, the reversioners will 
be barred by limitation. The widow! 
would represent the estate for the purpose 
of taking action, and the reversioners 
cannot set up the fact of her being a 
widow as saving limitation. 

The next plea is that the lower appel¬ 
late Court should not have accepted cer¬ 
tain documents as proving a partition 
between Champat Rai and Dilsukh Rai, 
because the Munsif regarded these docu¬ 
ments as* suspicious. The appellant is 
not entitled to question in appeal the fact 
of the lower appellate Court finding that 
the documents were properly executed. 
This is a finding of fact. No misdirection 
on the part of the lower appellate Court 
has been shown to me, nor does it appear 
from the judgment. 

The appeal has chiefly been argued on 
a ground not taken in the memorandum 
of appeal. It is this. A remark of the 
District Judge is relied on, namely that 

“ I also find that the partition relied on by 
the appellants did not in fact take place. ” 

A careful reading of the judgment will 
show that the insertion of the words 
“ not ” was a mere clerical error. The 
appeal was allowed by the District Judge. 

If, therefore, the appellants’ case rested 
on an alleged partition, it would be im¬ 
possible that the appeal would have been 
allowed if the Judge had meant to find 
against that partition. Again, it is said 
that the Judge has in one part of his judg¬ 
ment propounded the question whether 
the partition was ever given effect to, 
and it is alleged that that question was 
never answered. This again is to mis¬ 
read the judgment. The Judge has clearly 
stated that in a previous suit brought by 
Kunj Bihari plaintiff as regards the estate 
left by Champat Rai he never claimed 
any interest in this house. Again we 
find : 

“ It is clear that even in Champat Rai’s time 
he ceased to have any interest in the house 
and the heirs of Sheo Sahai remained in ex¬ 
clusive possession thereof. ” 

These remarks clearly show that the 
Judge held the partition to have been 
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given effect; to. The partition then showed 
that the suit for partition now was un¬ 
sustainable. Further, the Judge seems 
to have considered whether the suit as a 
suit for possession could be maintained. 
He held in effect that he believed certain 
evidence whereby Champat Rai after the 
partition had removed the materials on 
his apportioned share of the land and had 
taken a sum of money from Dilsukh Rai 
in exchange for the site awarded to him. 
From that date the Judge held that 
Champat Rai ceased to be in possession, 
and consequently the suit was barred by 
limitation. Of course on this finding the 
Judge might further have held that Cham¬ 
pat Rai from this date ceased to have 
any title to the property and perhaps his 
remark : 

“ it is clear from that day Champat Rai caasod 
to have any interest in the property ” 

was intended to mean this. Any way it 
is above all question that the District 
Judge did find facts showing that Champat 
Rai ceased to have possession from a date 
before his death, and on this finding he 
was entitled to hold the suit barred by 
limitation. 

I, therefore, find there is no force in 
this appeal. It is based partly on a slip 
of the pen in the judgment and partly on 
the judgment not having been as clearly 
and definitely expressed as was desirable. 

I now come to the two appeals of Nitya- 
nand. It would appear prima facie on 
the finding in the other two appeals of 
the District Judge that no decree could 
be given against Nityanand. The reason 
why the District Judge has given a decree 
against him is because he found that 
Nityanand admitted that the plaintiffs 
were entitled as heirs of Champat Rai to 
joint ownership of the house with him¬ 
self, but he demanded that he should be 
given his half share. It is said by his 
counsel that his meaning in his written 
statement was that he was the sole heir 
of Dilsukh Rai, the joint owner with 
Champat Rai, and that he would be satis¬ 
fied if he retained Dilsukh Rai’s half¬ 
share without any one sharing in it. 
Now it is clear that where a defendant 
sets up a plea which will give him all the 
interest in property which he is actually 
enjoying, that plea cannot be construed 
as an admission that he is entitled to 
something less. It may be thaFthe argu¬ 
ments or facts on which he based his 
•claim are wrong, but if his claim is re¬ 


jected, certain portions of the statement 
on which it is based cannot be accepted 
and the rest disregarded. The lower 
Court having found that the suit was 
barred by limitation could not use Nitya¬ 
nand’s written statement to avoid that 
conclusion, or decree the suit against 
Nityanand to a greater extent than Nitya¬ 
nand was willing to confess judgment. 
In other words, it is not a confession of 
judgment for one defendant among many 
to say : 

“ I do not care what the plaintiff gets pro¬ 
vided that he gets nothing from me. ” 

For the above reasons I .dismiss the 
Appeals Nos. 139 and 140 with costs and 
allow the Appeals Nos. 2296 and 2297 
with costs throughout. 

S.N./R.K. Order accordingly. 
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Boys and Ashworth, JJ. 

Kalika Prasad —Plaiutiff — Appellant. 

v. 

Ajudhia Prasad— Defendant—Respon¬ 
dent. 

Second Appeal No. 399 of 1926, Decided 
on 19th February L929, against decree of 
Dist. Judge, Jhansi, D/- 4th December 
1925. 

(a) Mortgagor and mortgagee — (Per Boys , 
J.) Mortgage with condition as to foreclo¬ 
sure—Suit by mortgagee—Trial Court strik¬ 
ing out condition as to foreclosure and 
holding that thereupon whole mortgage was 
destroyed—Appellate Court holding that in 
spite of striking out that condition mortgage 
subsisted and remanding suit—Effect of re¬ 
mand order is to reduce mortgage to simple 
mortgage ( Ashworth , J ., contra) — Transfer 
of Property Act S. 58. 

Per Boys , J .—A mortgage was executed bet¬ 
ween parties which had a condition as to fore¬ 
closure if the mortgage money was not paid 
by the date agreed. In the mortgagee’s suit 
to enforce the mortgage the trial Court hold 
that the condition as to foreclosure must bo 
struck out and that on its being struck out 
there would remain no mortgage at all. On 
appeal the appellate Court held that the effect 
of striking the condition was not to destroy 
the mortgage wholly but there still remained 
relation of mortgagor and mortgagee between 
parties. 

Held : that the effect of the order of remand 
was to reduce the mortgage to a simple mort¬ 
gage. ( Ashworth , J. t contra). [P 426 C 1, 2] 

# (b) Bundelkhand Alienation of Land Act 
(2 of 1903), Ss. 9 (1), 10 and 16 —Applica¬ 
tion of Ss. 10 and 16 being restricted to those 
mortgages which are covered by Act, they 
cannot affect simple mortgage between mem- 
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bers of same tribe which is excluded from 
S. 9 (1). 

Simple mortgage executed between members 
of the same tribe does not come within the 
scope of S. 9 (1) and as Ss. 10 and 16 of the Act 
cover only those mortgages which come within 
the general scope of the Act, they cannot 
affect such a simple mortgage : A. I. R. 1926 
AIL 617 ( F.B .), not Appr. bat Foil. [P 424 C 1] 

(c) Bundelkhand Alienation of Land Ac* 
(2 of 1903), S. 16—Scope. 

Per Boys , J. —S. 16 is of retrospective effect* 

[P 425 G 1] 

(d) Interpretation of Statutes — Section. 

Per Boys, J. —Any section in any Act must 
be interpreted in tho light of the rest of the 
Act. [P 425 C 1] 

# (e) Civil P. C., S. 151— To prevent ob¬ 
vious injustice High Court can refuse to be 
bound by remand order of Subordinate Court 
though neither party can question it — Civil 

P. C., S. 105 (2). 

The High Court can, under its inherent 
powers, to prevent an obvious injustice, rofuso 
to bo bound by a finding in a remand order of 
a Subordinate Court oven though neither party 
can question it, not having appealed from tho 
remand order. [P 423 C 2] 

(f) Bundelkhand Alienation of Land Act 
(2 of 1903), S. 4— Scope, 

Per Ashiuorth, J. —An order under S. 4 al¬ 
lowing Local Government to determine what 
persons aro to be deemed to be agriculturists 
must bo deemed to have retrospective effect. 

[P 427 C 2 P 423 C 1] 

P. L. Banerji —for Appellant. 

N. C. Vaish —for Respondent. 

Boys, J —This is a plaintiffs appeal 
arising out of a suit on a mortgage, the 
plaintiff mortgagee asking for his money 
or for foreclosure. The mortgage has, 
however, under circumstances which will 
have to be set forth, been held to be a 
simple mortgage and this fact will have 
an important bearing on the applicability 
of the Full Bench decision to which re¬ 
ference will have to be made later. The 
history of the proceedings, which is im¬ 
portant for the purposes of tho present 
appeal, is as follows : 

In 1903—(Local) Act 2 of 1903, the 
Bundelkhand Land Alienation Act, was 
passed. By S. 1 (3) it was declared that 
the Act should come into force on a date 
to be declared by notification. 

1st July 1903—By notification tho Act 
came into force on this date. 

27th July 1912—Date of the mortgage 
in suit. On this date Ajudhya Prasad, 
defendant-respondent, executed a mort¬ 
gage in favour of Kalika Prasad, the 
plaintiff-appellant, for Rs 160. It pro¬ 
vided for interest at Re. 1-4-0 per mensem 
Dayable yearly, and the principal sum 


was to be repaid with any accumulated 
interest on 15th June 1916, with a con¬ 
dition as to foreclosure if the money was 
not paid by that date. 

11th October 1913—By S. 4 of the Ad¬ 
it was provided that by notification the- 
Government might determine what bodies 
of persons are to be deemed agricultural 
tribes for the purposes of the Act ; and 
on this date both the mortgagor and the- 
mortgagee were declared to be agricul¬ 
turists within the meaning of the Act. 
Prior to that date they had not been 
“agriculturists.” 

16th Jauuary 1923—On this date tho 
mortgagee filed a suit asking for the 
money then due, Rs. 699-7-0 or for fore¬ 
closure. The defendant relied upon S. 10, 
Bundelkhand Land Alienation Act. S. 10 
provides that : 

“ in any mortgage of land made after the 
commencement of this Act, any condition 
which is intended to operate by way of condi¬ 
tional sale shall be null and void.” 

12th February 1923—The trial Court 
held that the condition as to foreclosure 
must be struck out, and that if that was 
struck out there remained no logal rela¬ 
tion of mortgagor and mortgagee between 
the parties, and dismissed the suit, since,, 
if the bond was treated as a simple 
money bond, the remedy was barred by 
limitation. 

28th July 1923—The mortgagee having 
appealed, the District Judge held that 
the effect of striking out the condition 
was not to destroy wholly the relation¬ 
ship of mortgagor and mortgagee, but that 
there remained a mortgage. He held fur¬ 
ther that the Munsif had misunderstood 
the effect of S. 9 (the Munsif had thought 
it only applicable before any suit was 
instituted), and finally remanded the case 
to the learned Munsif : 

“ for rehoaring and deciding the questions’ 
not yet decided. If bo finds that anything is 

due he will determine what is duo.and. 

then send the case to the Collector.” 

12th September 1923—The trial Court 
found Rs. 160, principal and Rs. 539-7-0 
interest due and : 

” referred tho matter to the Collector under 
S. 9 (3), Bundelkhand Land Alienation Act 
for the exercise of the powers under S. 9 (1) o 
the said Act.” 

14th November 1923—The Collector 
held S. 9 not applicable and refused to 
act under it on the ground that the mor 
gagor was not an agriculturist, and 
held that even if both parties be regarded 
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as agriculturists he need not, in view of 
an order of the Board, take any action. 

The Commissioner held that the ques¬ 
tion whether the parties were agricul¬ 
turists was res judicata by the civil 
Court and cancelled the Collector’s re¬ 
fusal to take action. 

16th April 1925—On appeal the Board 
reversed the decision of the Commissioner 
and upheld that of the Collector that 
S. 9 (l) was not applicable the mortgagor 
not having been an agriculturist at the 
time when he made the mortgage and 
that there was no provision in the Act 
for the case where, though the mortgage 
was made after the commencement of the 
Act, the Act had not been applied to the 
mortgagor at the date of the mortgage, 
i. e. the mortgage was made between the 
commencement of the Act and the date of 
the notification applying the Act to the 
mortgagor. The Board further directed 
that a copy of its order should be sent to 
the trial Court, the Munsif. 

On 12th September 1925—The learned 
Munsif proceeded to pass a preliminary 
decree for sale of the property under 
0. 34, R. 4 the decree to be framed on 
the basis of the order of the Munsif’s 
proceeding dated 12th September 1923, in 
which it had been found that Rs. 699-7-0 
was due on the mortgage. 

On 4th December 1925, the lower ap¬ 
pellate Court held that : 

“ the matter is decided by S. 1G, Bundel- 
khand Land Alienation Act, under which no 
land belonging to a member of an agricultural 
tribe can be sold in execution of any decree or 
order of a civil Court.” 

The appeal was thereupon allowed and 
the suit dismissed with all costs against 
the plaintiff. 

The plaintiff appeals to this Court and 
raises two pleas. It is contended that 
even upon the view taken by the lower 
appellate Court the mortgagee was enti¬ 
tled at least to a decree for sale even 
though he might not be able to execute 
that decree. He meets the principle that 
the Court will not give what must inevi¬ 
tably be an infructuous decree by the 
suggestion that if he is given a decree it 
is possible that the judgrnent-dobto*r may 
be induced to pay up, even though the 
decree cannot be executed by sale. This 
is not I think a contention which we 
should allow ; but the real contest bet¬ 
ween the parties has been concerned with 
the two related questions : 

(a) whether a mortgage executed in the 


circumstances of the present case comes 
within S. 9 of the Act, and (b) if it does 
not come within S. 9, then is the mort¬ 
gagee entitled to stand outside the Act 
altogether or does S. 16 stand in his 
way ? While these two questions are 
intimately related they must be doalt 
with separately. 

I have set out at the commencement of 
this judgment with what might seem 
at first sight unnecessary detail, the 
chequered history of this case, but I have 
deemed it advisable to do so because this 
case does not stand alone, and is only 
illustrative of the trouble and expense 
that is caused to individuals and to the 
public by the present state of the statu¬ 
tory law and of judicial decisions, whe¬ 
ther of the civil or revenue Courts, and 
of the orders of the Board of Revenue 
taken together. 

I will consider first the question whe¬ 
ther the present mortgage can be held to 
fall within the purview of S. 9. If it was 
open to me to hold that it does come 
within the purview of S. 9, 1 might feel 
compelled to so hold, notwithstanding 
the fact that the Board of Revenue has 
refused to allow action to lie taken under 

S. 9. 

There are two considerations which 
must bo weighed in the circumstances of 
this case in determining the applicability 
of S. 9. The first of these, as we proceed 
through the section, is whether the pre¬ 
sent mortgage can be said to come within 
the phrase in S. 9, : 

“ a member of an agricultural tribe makes 
a mortgage of his land.” 

For the mortgagor it may be contended 
with some force that in this case no mem¬ 
ber of an agricultural tribe made the mort¬ 
gage, that ho, the mortgagor, was not a 
member of an agricultural tribe at the 
time he made the mortgage, and this 
view was taken by the Collector and the 
Board of Revenue. On the other hand it 
may be contended on behalf of the mort¬ 
gagee that we should give effect to the 
intention of the Act and that we should 
consider the words “a member of an agri¬ 
cultural tribe makes a mortgage” as in¬ 
cluding the case where a non-member of 
an agricultural tribe makes a mortgage 
and subsequently before the mortgage 
comes into Court, is declared to be a 
member of an agricultural tribe within 
the Act. It is not, however, necessary in 
view of the next consideration to answer 
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this question as it appears to rao that 
tho second consideration is conclusive. 

I proceed to stato that second consider¬ 
ation. In Bam Sakai v. Debi Din (1) 
a Full Bench of this Court had to 
consider the applicability of S. 9 to 
a simple mortgage executed after the 
Act between members of the same tribe. 
Two learned Judges, Walsh, J., and Da¬ 
niels, J., placed an interpretation on the 
next following words :—“in any manner 
or form not permitted by or under this 
Act ’ in accordance with which they held 
that a simple mortgage executed between 
members of the same tribe did not come 
within S. 9 (l) of tho Act. I myself was 
the third Judge in that Full Bench and I 
dissented from the view expressed by my 
brothers and would have held that such a 
mortgage was not excluded from S. 9 by 
the phrase “in any manner or form not 
permitted by or under this Act,” but 
there can of course be no question but 
that I am bound to accept absolutely the 
decision oi the majority. The mortgage 
with which we were there concerned was 
clearly not excluded from S. 9 (1) by the 
words a member of an agriculturist 
tribe makes a mortgage” upon either the 
narrow or the wide interpretation. But 
as to tho present case, even if the wider 
interpretation be put on those words and 
the mortgage passes that test, there re¬ 
mains the fact that the mortgage has'been 
held to be a simple mortgage and being, 
ex hypothesi, made between members of 
an agricultural tribe, it is in these essen¬ 
tials exactly on the same footing a3 tho 
mortgage with which we had to deal in 
the Full Bench and must be held to be 
not within S. 9. It therefore is imma¬ 
terial to consider whether or not it is 
also excluded by the words “a member of 
an agricultural tribe makes a mortgage.” 

Before leaving this point I may note 
that counsel for the mortgagor respon¬ 
dent contended that by the order of re¬ 
mand of the District Judge to the trial 
Court, after he had held that striking out 
the condition from the mortgage did not 
destroy the mortgage altogether but re¬ 
duced it to a simple mortgage, the ques¬ 
tion of the applicability of S. 9 to this 
particular mortgage at any rate was con¬ 
cluded there having been no appeal from 
that order of remand. The contention is 
apparently that the District Judge’s 
direction, that the Munsif after deter- 

~ (1) A.I.R. 1926 All. 617=49 All. 8 (F.B.). 
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mining the amount due should send the 
case to the Collector under S. 9, was a 
conclusive finding that S. 9 was appli¬ 
cable. The result of this would be that 
we could not discuss whether S. 9 was 
applicable, but would be bound to hold it 
applicable in the present case ; and as 
the Board of Revenue has refused to hold 
it applicable the mortgagor would be suc¬ 
cessful in depriving the mortgagee of all 
remedy. I am not prepared to hold, 
however, that there was any issue raised 
at all before the learned District Judge 
as to whether S. 9 was applicable or not. 
The Munsif had applied the Act in so far 
that he had applied S. 10. The only 
question dealt with by the Judge was 
whether the result arrived at by the 
Munsif after applying S. 10 was correct or 
not, and the learned District Judge held 
that it was not. Incidentally he directed 
the learned Munsif to proceed under S. 9, 
but it was not a necessary part of his 
order, and though the mortgagee in 
his grounds of appeal to the District 
Judge had referred to the applicability of 
S. 10, there is nothing whatever to show 
that anybody at all, either the parties or 
the Judge, considered or discussed the 
issue whether the Act was applicable at 
all. I thought it desirable to mention 
this as the point was argued. I do not 
think that wo are debarred for this reason 
from considering the applicability of S. 9 
but I have already held that whatever 
may be my own opinion I am debarred 
by the decision of the majority of the 
Full Bench from applying S. 9. 

I turn then to the second question 
whether, assuming the mortgage to be 
outside S. 9 altogether S. 16 can properly 
be applied to deprive tho mortgagee of his 
right to sell. The scope of S. 16 was 
discussed in the Full Bench case, Bam 
Sakai v. Debi Din (i) to which I have 
just referred. Walsh, J , referred to 
S. 16 in a few lines which will be found 
at the bottom of p. 11 and the top of 
p. 12 of tFe report and Daniels, J., p. U- 
I myself dealt with S. 16 on the hypo¬ 
thesis that the opinion of the majority 
of the Full Bench must result in holding 
that the mortgage in question did not 
come within S. 9, though it might be a 
view with which I was not personally 
in agreement and I gave my reasons for 
holding that, on the hypothesis that the 
mortgage did not come within S. 9, S. lb 
should not be interpreted to deprive the 
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mortgagee of his right to sell. The order 
of the Court;, which will be found at 
p. 25, only concerned the scope of S. 9. 
The scope of S. 16 is still, therefore, a 
question open to us, I have heard no 
reason for holding the view which I ex¬ 
pressed in the Full Bench case to be 
mistaken. 

As to the classes of mortgage to which 
it is applicable S. 16 is clearly of retros¬ 
pective effect, and if the present mort¬ 
gage comes within the other provisions 
of the Act there can be no question but 
that S. 16 will apply at whatever date 
the mortgage was made before or after 
jthe commencement of the Act. But S. 16 
must be interpreted, like any section in 
any Act, in the light of the rest of the 
Act. The question is, therefore, whether 
we ought to apply it to all mortgages or 
whether, upon a consideration of the 
scheme and intention of the Act as de¬ 
duced from the Act itself, we are justified 
in limiting its application, whether ret¬ 
rospective or otherwise, to those mort¬ 
gages only which are found to be within 
the general scope of that Act.* 

It is unnecessary for mo to repeat 
the reasons which I have already re¬ 
corded in my judgment in that Full 
Bench. As I appreciate the scheme of 
the Act and its intention as evidenced by 
the Act itself, we find first in the open¬ 
ing words of S. 6 what I may call the 
personal considerations with which the 
Act i3 concerned, and in the remainder of 
S. 6 and S 9 we find the types of mort¬ 
gage with which the Act is concerned, 
and then wo have the provision in S. 16. 
It appears to me that the true interpre¬ 
tation of these sections is that the legis¬ 
lature set itself to consider: 

“Who are the types of persons and what 
are the typos of mortgages which wo desire to 
control, and what are the limitations that wo 
will put on the rights of the mortgagee in 
those cases.” 

Having laid down the forms which 
those mortgages must take or the forms 
into which they must be transformed and 
having thus secured to the mortgagee 
the rights which he was to have, they 
proceeded to deprive the mortgagee by 
S. 16 of the right to bring to sale. I 
would state this in other words by a 
simple illustration. The legislature con¬ 
sidered the transactions which it desired 
to control, let us say four types of mort¬ 
gage, A, B, C and D and having deter¬ 


mined what rights the mortgagee was to 
have in the cases of those mortgages, it 
proceeded to say: 

‘‘Having given the mortgagee the remedies 
we think he should have, we will now (by 
S. 16) deprive him of his right to sell.” 

Whether the legislature, in omitting 
some mortgages from the provisions 
which it enacted giving in the case of 
certain mortgages other remedies in place 
of the right to sell, omitted them by de¬ 
sign or accident, one thing at least abso¬ 
lutely certain is that it did not intend 
by S. 16 to deprive any mortgagee of his 
normal legal rights without giving him 
what it considered to be an equitable 
equivalent. It is impossible to conceive 
that S. 16 was intended to apply to case3 
where the legislature was not giving the 
mortgagee any other remedies. If, there¬ 
fore, by intention or by accident a type 
of mortgage, E or F was omitted from 
the clauses giving the mortgagee other 
exceptional remedies I think wo are 
wholly justified by the recognized canons 
of interpretation which [ have discussed 
in my judgment in the Full Bench case 
in refusing to apply S. 16 and that we 
should be wrong in applying it. In his 
judgment in the Full Bench case Walsh, 
J., said: 

‘‘it is a mortgage which is not within tho mis- 
chiof prohibited by S. G. Tho policy of tha 
Act is to keep out what may be called out¬ 
siders,” 

if, as by the decision of tho Full Bench 
I am compelled to hold, the mortgage 
does not come within the mischiof with 
which the Act deals I feel not merely 
inclined but compelled by the relevant 
canons of interpretation to hold that 
S. 16 is not applicable. 

In conclusion I may be permitted to 
emphasise that there is no conilict between 
the two views which I hold. The guid¬ 
ing principle underlying both is tho same 
that S. 16 can only be applied where 
thore is a mischief which comes within 
the Act. If the mortgage comes within 
Ss. 6 and 9 and is thereby declared to be 
within the mischief contemplated by the 
Act and S 16 is not applicable. If the 
mortgage does not come within Ss. 6 and 
9, it has not been declared to be within 
the Act and the mischief contemplated by 
the Act and S.I6 is not applicable. The first 
condition is untenable according to the 
majority decision of the Full Bench; the 
second alone remains. Having arrived 
then at the conclusions that, in obedience 
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to the decision of the majority of the 
Pull Bench, I must hold that this mort¬ 
gage, deprived as it at present stands of 
its foreclosure clause by the remand order 
of the District Judge purporting to be 
passed under S. 10 of the Act which 
order was allowed by the parties to be¬ 
come final, does not come within the Act 
and that S. 16 does not constitute any ob¬ 
stacle, it would remain to consider to 

what, if any, relief the decree-holder was 
entitled. 

The remand order of the District Judge 
I while it struck out the foreclosure 
clause, held that there was a subsisting 
mortgage and that could only mean a 
simple mortgage. On such a simple 
mortgage the Act not being applicable, 
‘the mortgagee would be entitled to a de¬ 
cree for sale, and, if the matter ended 
I there, I would give him such a decree. I 
appreciate that as a result of such a sale 
the property might pass into the hands 
of an outsider, but the mortgage cannot 
be held to be outside the mischief of the 
Act so as to doprive the mortgagee of his 
remedy under S. 9 and to bo inside the 
Act so as to deprive him of his normal 
remedy and if the mortgage must be held 
to be outside the Act in obedience to 
the majority in the Pull Bench case it 
must be held outside the Act altogether. 

But the matter does not end here. 
Exactly the same reasoning which ap¬ 
plies to exclude S. 16 from operation to 
a mortgage not within the scope of the 
mischief aimed at by the Act applies to 
exclude the operation of S. 10. 

The basis of the Full Bench majority 
decision was that **the policy of the Act 
is to keep out, what may be called out¬ 
siders.” The giving effect to .this mort¬ 
gage by granting the mortgagee the fore¬ 
closure to which he was entitled under 
its terms would not have had the effect 
of admitting an outsider, the mortgage as 
it stood was outside the Act, and that 
being so, S. 10 was no more operative 
than S. 16 in the case of a simple mort- 


stances of this case and the manner in 
which the subject has been dealt with 
by the legislature and the Courts are 
such that it would be grossly unjust to 
penalise a litigant for his ignorance of 
what view the Courts might take and for 
not pursuing what might well have 
seemed to him and his advisers a fruit¬ 
less course involving further and useless 
costs. 

The result is that I would be prepared! 
to give the mortgagee a decree for sale 
on the basis that his mortgage as it at 
present stands is a simple mortgage, or 
to restore the foreclosure clause and 
give him a decree for foreclosure. 

In view of the fact that as I under¬ 
stand my learned brother is not prepared 
to take the view that the result of the 
District Judge’s order of remand wa9 
as between the parties to establish a 
simple mortgage, and in view of the facts 
that tho same reasoning applies to ex¬ 
clude the operation of both Ss. 16 and 10 
and that a decree for foreclosure will/ 
exclude the possibility of admitting an 
outsider, I am prepared to restore the 
foreclosure clause and give the appellant 
a decree for foreclosure if the amount 
due upon the mortgage is not paid be¬ 
fore a date to be fixed. 

Ashworth, J. —This second appeal 
arises out of a suit brought by the plain¬ 
tiff-appellant for foreclosure on a mort¬ 
gage dated 27th June 1912. The mort¬ 
gage was a mortgage by conditional sale. 
The plaintiff sued for foreclosure. Four¬ 
teen months after the mortgage was ex¬ 
ecuted Government issued a notification 
under S. 4, Bundelkhand Land Aliena¬ 
tion Act, U. P. 2 of 1903 making the 
tribe to which both parties to tho mort¬ 
gage belonged an agricultural tribe for 
the purposes of the Bundelkhand Land 
Alienation Act. 

Sectiun 10 of that Act is as follows : 

“In any mortgage of land made after the 
commencement of this Act any condition 
which is intended to operate by way of condi¬ 
tional sale shall be null and void.” 


gage. 

It is true that it may be said that 
both parties rested under the remand 
order exercising the foreclosure clause, 
but that does not preclude us from exer¬ 
cising the powers reserved to us by S. 151 
to do justice. I am aware that those 
powers should not be lightly exercised 
where a litigant had a remedy and did 
not avail himself of it, but the circum- 


The Munsif dismissed the suit on the 
ground that under this section the con¬ 
dition of conditional sale being elimi¬ 
nated there remained no mortgage. On 
appeal to the District Judge it was held 
by him that although the plaintiff could 
not sue on the mortgage as it stood by 
reason of S. TO, nevertheless he might 
get the terms of the mortgage revised by 
the Collector under S. 9 (l), Alienation 
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Act and remanded the case to the Mun- 
sif in order that the latter might proceed 
under S. 9 (3), that is to say, might refer 
the case for action by the Collector 
under S. 9 (l). The provisions of S. 9 
of the Act are as follows : 


“ (i) if after "the commencement of this 
Aot a member of an agricultural tribe makes 
a mortgage of his land in any manner or 
form not permitted by or under this Act, the 
Collector shall have authority to revise and 
alter the terms of the mortgage so as to bring 
it into accordance with such form of mort¬ 
gage permitted by or under this Act as the 
mortgagee appears to him to be equitably en¬ 
titled to claim. 


(2) If a member of an agricultural tribe 
has before the commencement of this Act 
made a mortgage of his land in which there 
is a condition intended to operato by way of 
conditional sale tho Collector shall have 
authority to put the mortgagee to his election 
whether he will agree to the said condition 
being struck out, or to accept, in lieu of the 
said mortgage, a mortgage in form (a) as pro¬ 
vided by S. G which shall be made for such 
period not exceeding the period permitted by 
the said section, and for such sum of money 
as the Collector considers to bo equitable. 


(3) If a suit is instituted in any civil Court 
on a mortgage to which sub-S. (1) applies, 
or if a suit for tho enforcement of a condition 
intended to operate by way of conditional sale 
in a mortgage made before the commencement 
of this Act, is instituted or is ponding at tho 
commencement of the Act, in any civil Court, 
against a member of an agricultural tribe or 
if any appeal in any such suit is instituted, or 
is pending at tho commencement of this Act 
in any civil Court other than the High Court, 
the Court shall if it findi that tho mortgage 
is enforceable or that tho mortgagee is en¬ 


titled to a decree absolute for foreclosure, 
refer the caso to the Collector with a view to 
tho exorcise of tho power conferred by sub-Ss. 
(1) and (2) respectively.” 


Accordingly tho Muasif referred the 
case to the Collector, but the Col¬ 
lector refused to take any action 
under S. 9 on the ground that it did not 
apply, tho mortgagor not being a member 
of an agricultural tribe at the date when 
the mortgage was made. This view was 
upheld by the Board of Revenue. The 
appellant then came back to the Munsif 
who proceeded to grant a decree for sale, 
I cannot discover what justification tho 
Munsif held to exist for the passing of 
such an order. 


(a) On appeal to the District Judge it 
was objected that the passing of such a 
decree for sale on a mortgage by condi¬ 
tional sale was contrary to S. 67 (a), T. 

P. Act. 

(b) that S. 16 (l), Alienation Act, for¬ 


bade the sale of any land belonging to a 
member of an agricultural tribe. 

That section is as follows : 

“No land belonging to a member of an 
agricultural tribe shall bo sold in execution 
of any decree or order of any civil or revenue 
Court, made after tho commencement of the 
Act.” 

The District Judge did not consider 
the first plea, but according to the second 
plea held that S. 16 (l) prevented a de¬ 
cree for sale being operative 'and there¬ 
fore no such decree should have been 
granted. 

In this appeal the position taken up 
is that the District Judge by his order 
of remand which was not appealed 
against, conclusively established that the 
plaintiff must get a decree on the basis 
of his mortgage. As S. (16) (l) prevented 
him getting a foreclosure decree and as 
the refusal of the Collector to proceed 
under S. 9 prevented him getting his 
mortgage altered and revised he must be 
deemed to have a remedy by sale of tho 
mortgaged property. .. 

In reply it is urged : 

(a) that the Collector was right in hold¬ 
ing that S. 9 would not apply on the 
ground that that section would not ap¬ 
ply to a mortgagor who was made a 
member of an agricultural tribe at a 
date subsequent to tho mortgage, and 
that in any case the Collector’s order, 
upheld as it was by '.the Board is final 
and cannot be interfered with by this 
Court ; 

(b) that a decree for sale cannot bo 
passed, because in the first place no such 
decree can be passed on a mortgage by 
conditional sale undor S. 67 (a), T. P. 
Act, and secondly if it was passed, it 
would bo inoperative by reason of S. 16 
(l). Consequenoly the plaintitl has no 
remedy. His claim for foreclosure is 
barred by S. 10, his claim for revision of 
the mortgage by the Collector is barred 
by the Collector’s order and his claim 
for decree for sale is barred by S. 16 (l) 
of the Act, and S. 67 (a), T. P. Act. 

I hold that tho Collector’s order was 
wrong even though upheld by tho Board. 
Tho Act clearly was designed to have 
restrospective effect. Reference may be 
made in particular to S. 9 (2) which 
allows the Collector to interfere with 
mortgages executed before the Act came 
into force. This being so. we must deem, 
that an order under S. 4 of the Ac 
allowing the Local Government to doter- 



428 Allahabad 1 Cheri v. Ram Sewak (Ashworth, J.) 1929 


LninQ what persons are to be deemed to be 
agriculturists must also be deemed to 
have retrospective effect. Under S. 21, 
U. P. General Clauses Act 1 of 1904, the 
Local Government could notify addi¬ 
tional tribes as agricultural tribes from 
time to time. 

At the same time it is pleaded in this 
case that even if the Collector’s refusal 
to apply S. 9 was incorrect if based on 
the ground that the Government notifica¬ 
tion did not have retrospective effect it 
was correct on another ground, namely 
that both the parties to this mortgage 
were members of the same agricultural 
tribe, and it has been ruled by a Full 
Bench in this Court, namely Ram Sakai 
v. Debi Din (l), that S. 9 would not apply 
to a case of a mortgage by one member 
of an agricultural tribe in favour of an¬ 
other. I may remark that in any case 
this Court cannot disturb the Collector's 
finding as S. 22, Alienation Act, deprives 
this Court of jurisdiction in any matter 
which a Revenue Officer is empowered 
by this Act to dispose of. This must 
mean that if a Collector decides that he 
has no jurisdiction to act under S. 9 (l) 
and revise a mortgage, this Court cannot 
question his decision. 

I also hold it beyond doubt that the 
plaintiff cannot get a decree for sale. 
S. 67 (a) clearly bars such a decree on a 
mortgage like this. Nor is there anything 
in the District Judge’s remand order 
(assuming that we cannot go behind it as 
it was not appealed against) that can be 
interpreted to mean that the District 
Judge held the mortgage to be enforce¬ 
able only as a simple mortgage decree. 
What the District Judge in effect said 
was that although the condition for fore¬ 
closure could not operate there was still 
left a mortgage that could be referred to 
the Collector. It is not, therefore, neces¬ 
sary to consider whether S. 16 (l) would 
prevent the plaintiff getting a decree for 
sale. 

The only question then is whether the 
plaintiff can get a decree for foreclosure. 
Apart from the Full Bench decision in 
Ram Sakai v. Debi Din (l), I should 
hold that he could not, and that his only 
remedy was revision of the mortgage by 
the Collector. But'that decision by 
which I am bound (though I agree with 
the dissentient judgment in that case of 
Boys, J., and hold it was wrongly decided) 
takes away that remedy. It held that 


S. 9 did not refer to a mortgage executed 
by one agriculturist in favour of another. 
As it is clear that the legislature could 
not have intended to deprive a mortgage 
between two agriculturists of all effect, 
the logical consequence is that not only 
S. 9 but no section of the Act applies to 
such a mortgage. Therefore we must hold 
S. 10 does not apply. 

It is true that the District Judge’s 
remand order held it to apply. That 
order was not appealed from and under 
S. 105 (2) the appellant cannot now ques- 
tion its correctness. But I hold that this 
Court can under its inherent powers, to 
prevent an obvious injustice, refuse to be 
bound by a finding in a remand order of a 
subordinate Court, even though neither 
party can question it. It would lead to 
an impossible situation if by S. 105 (2), 
Civil P. C., a High Court were in an 
appeal from a decree to be debarred from 
takingonalaw point a different view 
from that taken by the District Judge in 
an interlocutory order. S. 151 is wide 
enough to prevent such an impasse. I 
would decree the suit with costs through¬ 
out and give the plaintiff a decree for 
foreclosure in the ordinary form, six 
months being allowed for paying the 
mortgage money. 

S.N./R.K. Suit decreed. 
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Ashworth, J. 

Ckeri —Plaintiff—Appellant. 

v. 

Ram Sewalc and others —Defendants 
Respondents. 

Second Appeal No. 1545 of 1927, De¬ 
cided on 12th March 1929, against decree 
of Second Sub-Judge, Cawnpore, D/- 12th 
April 1927. 

(a) Specific Relief Act, S. 9 —Scope. 

A person with established possession can 
bring a suit on the basis only of prior posses¬ 
sion against a person interfering with that 
possession. [P 429 C 1] 

# (b) Landlord and Tenant—Abadi—Plant¬ 
ing of trees by residents in vacant land near 
their houses is not by itself evidence of their 
exclusive possession of that land. 

Planting by residents in the abadi of trees 
on vacant land near their houses cannot by 
itself b8 any evidence of the establishment of 
exclusive possession of the vacant land^ as 
against other residents. [P429 0 1J 

M. II. Faruqi —for Appellant. 

Sailanath Mickerji —for Respondents. 

Judgment. —This second appeal arises 
out of a suit brought by the plaintiff- 
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appellant for possession of certain land of 
which his possession has been disturbed 
by the defendant-respondents and for 
removal of an earthen boundary (khain) 
erected by the defendants. Both the 
lower Courts have dismissed the suit. 
The Munsif found that the plaintiff had 
not been in established possession of any 
but a very small portion of the land 
claimed, and that the defendants had 
been in possession of the rest. He found 
that the rerl owners were the zamindars, 
who were no parties to the suit. He 
found that the disputed khain was an old 
one and marked the boundary between 
the land as occupied by the parties. He 
consequently dismissed the suit. In the 
appeal the Subordinate Judge treated the 
case as a case based on title. 

In this second appeal the appellant’s 
counsel has rightly pleaded that the 
Subordinate Judge misunderstood the 
case and that his judgment is in the cir¬ 
cumstances worth nothing. No doubt a 
person with established possession can 
bring a suit on the basis only of prior 
possession against a person interfering 
with that possession. Wo have, there¬ 
fore, to fall back on the findings of the 
Munsif in order to decide this appeal. 
The Munsif s findings appear to be based 
on a proper consideration of the evidence 
and to be definite. No reason has been 
shown to me for disagreeing with his 
decision that the plaintiff’s established 
possession only extended up to the khain 
or boundary, and it does not even appear 
to be alleged that the defendants have 
disturbed the plaintiff’s possession up to 
that point. As to beyond that point the 
only evidence on which the appellant can 
rely is that the zamindar said he had 
planted some trees. This evidence has 
beon disbelieved by the Munsif who held 
that all the trees wore planted by the 
defendants. Even if it were true that 
the trees, or any of them, were planted 
by the plaintiff, it would not prove that 
the whole area claimed had# passed into 
the exclusive possession of the plaintiff, 
and nothing short of this would support 
a plea on the ground of prior possession. 
Planting by residents in the abadi of 
trees on vacant land near their houses 
cannot, in my opinion, be alone any evi¬ 
dence of the establishment of exclusive 
possession of the vacant land. Where 
the land belongs to the zamindar, he may 
well have no objection to the planting of 


a tree. It will afford shade not only to 
the person who plants it but to others. 
Whether the person who plants the tree 
has a right to the tree is a question of 
village custom, or, failing, that of the 
attitude of the zamindar. But as against 
other residents in the abadi it cannot be 
deemed to establish exclusive possession. 

Although, therefore, the lower appel¬ 
late Court took a wrong view of the case 
and misdirected itself, its conclusion 
which was the conclusion of the trial 
Court, that the plaintiff had not made 
out his case appears to me to have been 
justified. Accordingly I dismiss this ap¬ 
peal with costs. 

S.N./r.K. Appeal dismissed. 
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Boys, J. 

Sita Ram and others— Plaintiffs — 
Appellants. 

v. 

Thakur Prasad— Defendant—Respon¬ 
dent. 

Second Appeal No. 1453 of 1927, Deci¬ 
ded on 1st March 1929, against decree of 
Small Cause Court Judge, exercising 
powers of a Sub-Julge, Allahabad, D'- 
13th May 1927. 

Civil P. C., S. 100 — Suit for damages for 
malicious prosecution—Whether there was 
reasonable and probable cause is question 
oi fact — If lower Courts after judicially 
considering evidence find against plaintiff, 
High Court cannot disturb finding nor can 
it certify case for Letters Patent Appeal — 
Letters Patent (Allahabad) Cl. 10. 

In a suit for damages for malicious prosecu¬ 
tion the question whether the defendant had 
reasonable and probable cause for instituting 
criminal proceedings against the plaintiff is a 
pure question of fact. And where the lower 
Courts, after judicially considering the evi¬ 
dence, find that tho absence of such cause was 
not proved by the plaintiff the High Court 
cannot disturb the finding nor is it a fit case 
to bo certified for an appeal under the Letters 
Patent : A. I. R. 1926 P. G. 46, Ref.] A. I. R, 
1928 All. 337; (1889) A. W. N. 189 ; 11 A. L. J. 
125, Dist. [P 430 C 1, 2] 

Uaidar Mehdi and S. Zafar Mehdi — 
for Appellants. 

I. B. Bauerji and R. S. Pandit— for 
Respondent. 

Judgment.— This is a plaintiff’s ap. 
peal arising out of a suit for malicious 
prosecution. Mr. Mehdi has said every¬ 
thing that could possibly be said on be¬ 
half of the appellants, but when I find 
that tho Privy Council have laid down in 
four'very clear propositions what a plain¬ 
tiff must prove befoie he can be success- 
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ful ia a suit for damages for malicious 
prosecution, I decline to accept the posi¬ 
tion that I have power to whittle away 
the force of those propositions by hold¬ 
ing that I am entitled to add to them 
other considerations—those conditions 
being quoted to me as having been ap¬ 
proved by this or the other Judge in 
some particular set of circumstances. 
Here the first two propositions laid 
down by their Lordships of the Privy 
Council at p. 457 of Balbhaddar Singh 
v. Bndri Sah (l) are admitted to exist. 
The third thing which the plaintiff has 
to prove is: 

“ That the prosecution was instituted 
against him without any reasonable and pro¬ 
bable cause. ” 

The circumstances of every case and 
the conditions of the judgment by which 
the plaintiff was acquitted must vary 
infinitely in every case. The burden 
was on the plaintiffs to prove that the 
prosecution was without any reasonable 
and probable cause. Both Courts have 
found that the plaintiffs have failed to 
establish the absence of such cause. 
That is in my view a finding of fact and 
[ could not possibly disturb it without 
a detailed examination and weighing of 
all the evidence from the time the re¬ 
port was made to the time the original 
case was decided, and presumably also 
all the other evidence that was led in 
‘this case. 

Mr. Mehdi contends that it is a mixed 
question of law and fact. That is a con¬ 
tention which in one sense may be rais¬ 
ed in almost every case. I am unable 
to hold that there is any question of law 
or a hint of any question of law arising 
in the decision of the simple issue : 

“ Had the defendants reasonable cause or 
not for bringing the case. ” 

I am unable to allow that there is 
anything but the question of fact. The 
only other question that arises is : 

“ Did the lower Courts exercise thoir discre¬ 
tion judicially. ” 

• It is suggested to me that if the lower 
Court had held that the addition of two 
and two make five, though it is on the 
face of it a question of fact this Court 
would not refuse to interfere, I entirely 
agree, though I have met with the con¬ 
trary experience when I was at the Bar. 
But the proper answer there is that for 
a Court to hold that two and two make 

(1) A. I. R. 1020 P. C. 46-29 0. C. 163 = 
•1 Luck, 215 (P. C.). 4 


five means that it has not exercised a 
judicial discretion. I have read the 
judgment and I am unable to hold that 
the Court did not pay a judicial atten¬ 
tion to the evidence. 

I am referred to the cases Sliuhrati 
v. Shamsuddin (2), Hira Lai v. Bandhu 
Bhagat (3) and liadha Lai v. 

Munnoo (4), in support of a request that I 
should certify this judgment as a fit case 
for appeal under the Letters Patent. In 
Shubrati v. Shamsuddin (2) it was held 
that the Court cannot find its judgment 
solely on the result of the criminal case 
in the trial Court and on appeal but 
must go into the evidence. In the pre¬ 
sent case both Courts have gone into the 
evidence. In Hira Lai v. Bandhu 

Bhagat (3) and Badha Lai v. Munnoo (4) 
it was held that where the charge must 
have been false to the knowledge of the 
defendant there could be no question of 
reasonable and probable cause. In the 
present case the complaint has not been 
found to bo false to the knowledge of the 
defendant. All the three cases are ir¬ 
relevant. The plaintiff tried to prove 1 
that no quarrel at all took place, that 
the complaint was false. They have 
been disbelieved, or in other words they 
failed to prove the facts from which the 
plaintiff was asking the Court to find 
absence of reasonable and probable cause. 
The appeal is dismissed with costs, and 
for the reasons I have given I decline to 
certify it as a fit case for appeal under 

the Letters Patent. 

S.N./r.K. Appeal dismissed. 

(2) A.17r. 1923 All. 337=50 All, 715. ” 

(3; [1889] A. W. N. 189. 

(4) [1913] 11 A. L. J. 125=18 I. C. 280. 
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Ashworth, J. 

Suraj Narain— PIlintiff—Appellant. 

v. 

Kalyan Das — Defendant — Respon¬ 
dent. 

Second Anpeal No. 1476 of 1927, De¬ 
cided on 1st Alarch 1929, from a decree 
of Addl. Sub-Judge, Agra, D/- 10th May 
1927. 

(a) Easements Act, S. 35 fa)—“ When 
must be construed to mean “ when and 
where.” 

Tho word “when” in S. 35 (a) must bo cons- 
trued to mean “when and where” because 1 * 
would bo useless fco prescribe that an injun^ 
tion could be granted when damages can J 
claimed under S. 33, if damages under S. 
could not bo claimed, u J 


f 
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(b) Easements Act, S. 35—Injunction is 
not independent form of relief—Specific Re¬ 
lief Act, S. 54. 

An injunction is only an alternative within 
the discretion of the Court and is not an inde¬ 
pendent form of relief. [P 431 C 2, P 432 C 1] 

sj? (c) Easements Act, S. 3 5 (a)—Injunction 
for disturbance ol easement of light can be 
granted only where damage is proved — 
Easements Act, S. 28 (c). 

An injunction to restrain the disturbance of 
an easement of light can only be granted 
where substantial damage is proved to have 
been caused : 29 All. 571, not Foil ; A. I. R. 
1924 All. 394 ; 33 Mad. 327, Foil. Colls v. 
Home and Colonial Stores Ltd. (1904) A.C. 179 
and Iiine v. Jolly, (1905) 1 Ch. 480, Ref. 

7 [P 431 C 2] 

N. P. Asthana and Shabd Saran —for 
Appellant. 

K. D. Malayiya for M. L. Ghaturvedi 
—for Respondent. 

Judgment. —This second appeal ari¬ 
ses out of a suit brought by the plaintiff- 
appellant for a mandatory injunction. 
We are only concerned with three out of 
six skylights, namely those marked A, B 
and C in the map filed by the plaintiff. 
These skylights give light and air to cer¬ 
tain small rooms. The respondent has 
built a house which interferes with the 
light and air hitherto received from these 
skylights. 

The defence in respect of the three 
skylights was that the defendant’s house 
left three other skylights which afforded 
sufficient light and air to the rooms apart 
from skylights A, B and C. The trial 
Court decreed the suit on the ground that 
the plaintiff was entitled to that quanti¬ 
ty of light and air that had been accus¬ 
tomed to enter these skylights, A, B and 
C during the previous 20 years. In ap¬ 
peal the lower appellate Court dismissed 
the suit as regards those skylights on the 
ground that the disturbance did not cause 
substantial damage to the plaintiff. 

This was clearly a finding of fact. The 
appellants counsel has, however, taken up 
the position that, although damages in 
respect of disturbance of an easement can 
only be granted whore substantial 
damage is proved, nevertheless an injunc¬ 
tion may be granted irrespective of sub¬ 
stantial damage. He based his conten¬ 
tion on the language of S. 28 (c), Ease¬ 
ments Act, which declares that the extent 
of a prescriptive right to the passage of 
light or air to an opening is that quantity 
of light or air which has been accustom¬ 
ed to enter that opening during the pres¬ 
criptive period irrespectively of the pur¬ 


poses for which it has been used. He 
supports his contention by reference to 
the case of Kunni Lai v. Kundan Bibi 
(1). That decision was the decision of a 

single Judge. In it Aikraan, J. refused 

to follow the English decisions of Colls 
v. Home and Colonial Stores, Ltd,, (2) 
and Kine v. Jolly (3) on the ground that 
S. 28 (c), Easements Act, provided 
a different test as regards what could be 
claimed by reason of a proscriptive ease¬ 
ment to that applied by the English de¬ 
cisions . referred to. The appellant’s 
counsel is no doubt supported by that de¬ 
cisions but I am unable to follow it. 


me case oi jjurga Frasad v. Lachh- 
vii Narain (4), Kanhaiya Lai, J., did not 
follow it. He held that the effect of 
Ss. 33 and 35, Easements Act, only allow¬ 
ed a suit where disturbance has actually 
caused substantial damage as defined in 
the former sections. He did not attempt 
to distinguish Kunni Lai v. Kunda Bibi 
(1) except by saying that the circumstan¬ 
ces of the latter case might have justified 

an order for the removal of the obstruc¬ 
tion. 

The reason why I am unable to follow 
Kunni Lai v. Kundan Bibi (l) is that in 
that judgment Aikman, J., entirely ignor¬ 
ed S. 35 (a), Easements Act. S. 35 
enacts when an injunction may be 
granted. Clause (a) refers to a mandatory 
injunction and Cl. (b) to a perpetual in¬ 
junction. The section is unfortunately 
worded. In Cl. (a) a mandatory injunc* 
tion is allowed when compensation for 
disturbance might be recovered under 
S. 33. The word “when" must be cons¬ 
trued to mean "when and where," be-* 
cause it. would be useless to prescribe 
that an injunction could .be granted when 1 
damages can be claimed under S. 33 if 
damages under S. 33 could not be claimed.' 
The effect of the clause is, therefore, only' 
to allow an injunction whore substantial 
damages is proved. This conclusion also 
follows from S. 54, Specific Relief Act I 
winch only allows an injunction when 
pecuniary compensation would not afford' 
adequate relief. It follows that an in¬ 
junction is only an alternative within the 

(1) C r°\V. N 17,5 571r= ‘ A ' L ' J ' 

(2> ij ^ 73 L - J - Ch - 481—20 

L. L. R. 4 o —jo W. R. 30=^90 L 'I 1 r»A 7 

(3) [1905] 1 Ch. 430-71 L J. Ch 174-21 

T.U R. 123=53 W. R. 402=02 L T ! 

(1) A. I. R. 1921 All. 391. 
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discretion of the Court and is not an in¬ 
dependent form of relief. 

The view which is here taken by me 
was adopted by Bench of the Madras 
High Court in Esa Abbat Sait v. Jacob 
Haroon Sait (5). It was there pointed 
out that although the Indian legislature 
in S. 28 (c) had adopted a view as to the 
extent of a prescribed right to the pas¬ 
sage of light and air to an opening which 
was not in accordance with the view 
taken by the House of Lords in Colls v. 
Home and Colonial Stores Ltd. (2), yet 
the Act had cut down the effect of the 
wider definition of the prescriptive right 
by only allowing any remedy where the 
disturbance caused substantial injury. 
In other words, it held that the Ease¬ 
ments Act had given a right without 
a co-extensive remedy. This appears to 
be in conflict with the general principle 
ubi jus ibi remedium. It is obviously 
desirable that no right should exceed the 
limits of the remedy to enforce it. 
This criticism, however, of the Ease¬ 
ments Act cannot affect the interpretation 
to be put on that Act. It is for the legis¬ 
lature to avoid disagreement between 
the extent of a right and the extent of 
the remedy, but it is for the Courts to 
confine themselves to the remedy allowed 
by the statute. 

For the above reasons, I find that the 
lower appellate Court was correct in re¬ 
jecting the suit for an injunction on the 
ground that the disturbance caused no 
substantial damage. No argument has 
been addressed to me (and I do not think 
that the facts would permit any argu¬ 
ment) that the lower appellate Court 
misdirected itself in determining that 
there had been no substantial damage. 
The consequence is that this appeal fails 
and is dismissed with costs. 

d.N./r.K. Appeal dismissed. 

~ (5) [1910] 33 Mad. 327=20 M. L. J. 291=4 
I. C. 425=(1910) M. W, N. 246. 
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Banerji and King, JJ. 

Baghubar Dayal —Plaintiff — Appel¬ 
lant. 

v. 

Puran Singh —Defendant — Respon¬ 
dent. 

Second Appeal No 413 of 1926, De¬ 
cided on 1st February 1929, against de¬ 
cree of Addl. Sub-Judge,\Etawah, D/- 
28th November 1925. 


1929 

Civil P. C., O. 17, R. 3—Adjournment re- 

lused Plaintiff not examining even wit¬ 
nesses in attendance— Suit dismissed —Dis¬ 
missal order was on merits and so appeal- 
able. 

Plaintiff’s pleader applied for adjournment 
but adjournment was refused, thereupon the 
plaintiff s pleader did not examine even the 
witness in attendance without any valid rea¬ 
son and the trial Court dismissed the suit. 

Ilehl : that the order dismissing the suit 
was an order on merits and so was appeala¬ 
ble : 34 All. 123, Rel. on. [P 432 C 2] 

Baleshwari Prasad— for Appellant. 

G. Agarwala —for Respondent. 

Facts. The facts of the case so far 
as necessary to understand this judgment 
are that when the case came up for hear¬ 
ing the plaintiff’s pleader applied for 
adjournment of the case but the applica¬ 
tion for adjournment was rejected for 
certain reasons. Thereupon even the 
witnesses in attendance were £not exa¬ 
mined' by the plaintiff’s pleader with¬ 
out any valid reason and under the cir¬ 
cumstances the case was decided against 
the plaintiff by the trial Court. In the 
first appeal the lower appellate Court 
held that no appeal lay against the order. 
Hence this appeal to the High Court. 

Judgment. — This is plaintiff’s ap¬ 
peal. The only point for consideration 
in this appeal is whether the order pas¬ 
sed by the learned Munsif on 26th Feb¬ 
ruary 1925, dismissing the suit was an 
order of dismissal for default. The order 
on the face of it shows that it was not a 
dismissal for default. The learned Judge 
of the lower appellate Court states in the 

judgment as follows : 

“ No doubt the Court bolow was a little 
wrong in writing the judgment on merits. ” 

This also seems to indicate to us that 
the lower appellate Court did not treat 
the order as an order dismissing the 
plaintiff’s suit for default. The dismis-' 
sal was on the merits, and therefore an 
appeal lay against the decree of the Mun¬ 
sif. We are of opinion that the Court 
below was not right in holding that no 
appeal lay. The same view was taken 
on a similar order in the case of Gaura 
Bibi v. Ghasita (1) 

We allow the appeal, set aside the de¬ 
cree of the lower appellate Court, and 
remand the case under 0. 41, R. 23, to 
that Court. Costs here and hitherto will 
abide the result. 

S.N./r.k. Case remanded. 

"(1) [19L2J 34 All. 123=12 I. C. 603=3~A. 

J. 12G5. 
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Banerji and King, JJ. 

Babnalcund —Defendant—Appellant. 

v. 

Nanak Chand and others— Plaintiffs— 
Respondents. 

First Appeal No. 499 of 1927, Decided 
on 27th February 1929, against decree of 
of Dist. Judge, Moradabad, D/- 22nd 
August 1927. 

(a) Civil P. C., S. 92—Constant visitors of 
trust temple, who are also close relatives of 
founder can sue for trustee’s removal. 

Persons who are constant visitors of the 
trust temple and are also closely related to the 
founder of the trust are sufficiently interested 
in the trust property to maintain a suit against 
the trustee nraying for his removal. 

[P 434 G 1J 

(b) Civil P. C., S. 92—Mere indebtedness of 
trustee does not justify inference that he 
wasted money on immoral purposes. 

In the absence of evidence to show that a 
person actually sp3nt money qn prostitutes or 
drink or drugs, his mere indebtedness is in¬ 
sufficient to justify an inference that he 
wasted money on such immoral purposes so as 
to render him unfit to be trustee of a temple. 

[P 434 C 2] 

# (c) Civil P. C., S. 92—Trustee’s being 
guilty of neglect of his duty in not keeping 
proper accounts is not adequate cause for his 
removal from office. 

Where hereditary a trustee is not positively 
dishonest and does not lack is the capacity for 
discharging his duties, the more fact that he is 
guilty of potty neglect of duty aud of not keep¬ 
ing proper accounts and mixing up trust 
account with his private accounts, is no 
adequato cause for removing him from his 
office. • [P 436 C 2] 

K. N. Katju, S. C. Goyle, L. M. Roy 
and K.D. Mataviya—for Appellant. 

P. L. Banerji , S. K. Dar and Skambhu 
Nath Seth —foe Respondents. 

Judgment. —This appeal arises out of 
a suit under S. 92, Civil P. C., praying 
for the removal of the defendant Balma¬ 
kund, from his office as trustee of a public 
religious and charitable trust, and for 
certain subsidiary reliefs. 

The author of the trust was one Mt. 
Parbati the widow of P. Nand Kishore 
Deputy Collector. She built a fchakur- 
dwara, a shivalaya and a tank for perpetua¬ 
ting the name of her deceased husband 
and for the public good. By a deed of 
waqf dated 17th September 1903 Mt. 
Parbati, with the consent of the next 
reversioner, P. Gopeshwar Datt, her de¬ 
ceased husband’s brother, dedicated about 
l/3rd of her zamindari property bringing 
in an income of about Rs. 3,000 a year 
for the support of the temple and for 
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feeding faqirs and other poor persons and 
for celebrating fairs to be held on the 
Janam Ashthami and Shiv Ratri and for 
water booths and similar public purposes 
of a religious or charitable nature. The 
property was dedicated to Shri Krishnaji. 
P. Balmakund, the defendant who is Mt. 
Parbati’s brother’s son, was appointed 
manager and -trustee of the waqf pro¬ 
perty. The deed of waqf further provi¬ 
ded that the office of trustee should 
devolve upon P. Balmakund’s descendants 
if qualified to act as trustees. By a will 
of the same date Mt. Parbati divided the 
remaining 2/3rds of her property between 
Balmakund and Gopeshwar Datt, her 
husband’s brother, in equal shares. 

Balmakund has managed the trust from 
its foundation in 1903 up to the present 
day. Mt. Parbati died in 1911. 

The present suit was instituted in 
December 1926 by P. Nanak Chand and 
seven other persons upon the allegation 
that P. Balmukand has been mismanaging 
the trust ever since Mt. Parbati’s death 
in 1911. lie had failed to complete the 
buildings left unfinished by the deceased 
founder and had not properly carried out 
the daily worship and the repairs of the 
temples and had not been feeding the 
faqirs and other poor persons or spending 
the prescribed amount of money over the 
annual fairs and had embezzled largo 
sums out of the income of the trust. 
Further, he had given about 400 bighas 
of the trust property to his own son-iu- 
law, P. Ant Rim, at a nominal rent. It 
was further alleged that ho was deeply 
in debt and was also morally unfit to 
hold the post of trustee as he had been 
accused in a case of murder and was a 
drunkard and smoked charas and was of 
bad character. 

The defendant in his written statement 
traversed the allegations of mismanage¬ 
ment and bad character. He challenged 
the right of the plaintiffs to institute the 
suit under S. 92. He further alleged 
that he had been faithfully carrying out 
his duties as trustee, had maintained the 
temples and trust property in good condi¬ 
tion and had even carried out some im¬ 
provements and had not embezzled a 
single rupee of the income of the trust 
but, on the contrary, had spent large 
sums of his private money for the purpo¬ 
ses of the trust. 

The learned District Judge found that 
the plaintiffs had a sufficient interest in 
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the trust to entitle them to bring the 
suit. He found that the allegations uf 
•drunkenness and immorality were nob 
proved. He found that the defendant 
had not been keeping proper accounts of 
•the trust and had failed to account for 
certain items of income and held that the 
defendant was liable to removal from his 
•office as trustee on the following grounds: 

(1) That his accounts were unsatis¬ 
factory. 

(2) That he had given lands to his son- 
in-law, Ant Ram, on an inadequate rent; 
and 

(3) That he is heavily indebted and that 
Xhis indebtedness raised an inference that 
he must be of immoral character and 
extravagant habits. 

In the result the Court below passed a 
•decree for 

(1) Removing the defendant from his 
post as trustee; 

(2) Ordering the defendant to deposit 
rthe sum of Rs. 5,322 in Court within 
’three months; and 

(3) Directing the parties to attend the 
Court on a specified date for drawing up 
a scheme of management for the temple. 

The defendant appeals against the 
decree of the Court below. 

It has been argued that the learned 
District Judge was wrong in finding that 
the plaintiffs had a locus standi for insti¬ 
tuting the suit. As regards plaintiffs L to 
7 we have no hesitation in accepting the 
finding of the Court below. Plaintiff 1, 
Nanak Chand, has been a constant visi¬ 
tor to the temple and his father was em¬ 
ployed as a servant therein for about six 
years. Also he is a grand-nephew of Mt. 
parbati, the founder of the trust. Plain¬ 
tiffs 2, 3 and 4 also constantly visit the 
|temple. Plaintiffs 6 and 7 are the widow 
'and daughter respectively of Gopeshwar 
' Datt and thus closely related to Mt. 
Parbati’s husband. We have no doubt 
•that plaintiffs 1 to 7 have an interest in 
the trust snfficient to entitle them to 
maintain a suit under S. 92, Civil P. C. 
The question whether the last plaintiff, 
43. Gauri Nath Kakaji, has such an in¬ 
terest is more open to argument. He is 
the Secretary of the U. P, Dharam 
Rakshani Sabha at Lucknow but does not 
appear to have any special interest in the 
trust which forms the subject-matter of 
this suit. We think it unnecessary to 
decide whether plaintiff 8 is entitled to 
mainlai i a suit since the determination 
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of this question is unnecessary for the 
purpose of deciding this appeal. 

We agree also with the Court below that 
the charges of immorality and drunkenness 
and drug-taking have not been proved 
against the defendant. The learned Dis¬ 
trict Judge has not been very consistent in 
his findings on these points. He admits 
that the plaintiffs’ evidence to the effect 
that the defendant consorts with prosti¬ 
tutes and drinks liquor and takes drugs 
is most unsatisfactory. He also distinc¬ 
tly states that he does nob believe that 
the defendant ever indulged in drug¬ 
taking to any serious extent, as the 
defendant does not appear to be in any 
way affected by drug-taking but, on the 
contrary, seems to be very intelligent. 
For the same reasons apparently the 
charge of drunkenness cannot be held to 
have been proved against the defendant. 
It is, however, admitted that the defen¬ 
dant is indebted to the extent of about 
Rs 80,000, although he has private pro¬ 
perty to the value of about two lakhs of 
rupees, and the learned District Judge 
has taken the fact of indebtedness as : 
raising an inference that the defendant 
must have been wasting his money on 
prostitutes, drinks and drugs. We are 
unable to endorse the reasoning of the ; 
learned District Judge on this point 
The defendant has explained the principal' 
causes of his indebtedness. After Mt. 
Parbati died Gopeshwar Datt sold some 
of the waqf propefty and some of the 
property which had been left to the 
defendant. The defendant had to spend 
Rs. 1L,000 in recovering this property 
partly on his own account and partly on 
account of the trust. The allegation that 
the defendant did spend about Rs. 11,000 
for these purposes has not been rebutted 
and must be accepted. 

In the second place the defendant was 
admittedly involved in a charge of murder 
in the year 1918. He states that ho 
speut over Rs. 20,000 in securing his 
acquittal. As the defendant engaged ex¬ 
pensive counsel we see no reason to 
doubt that he did spend these sums in 
defending himself. Moreover, the mere 
fact that a man is heavily indebted i9 
quite insufficient in our opinion to raise 
any inference that he has been wasting 
his money on prostitutes or drink or 
drugs. As the learned District Judge 
frankly admitted that the evidence to the 
effect that the defendant did spend his 
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money for such purposes was most un¬ 
satisfactory we think it quite unjustifi¬ 
able to infer that he must have spent his 
money on such purposes merely from the 
fact that he is heavily indebted. 

We note that the defendant has been 
able to produce a number of most res¬ 
pectable and independent witnesses to 
•testify to his good character and good 
management of the trust property. Amon 0 
these witnesses are two Tahsildars, two 
Sub-Inspectors of Police, one Mukhtiar, 
one Assistant Surgeon and several other 
respectable residents of the neighbour¬ 
hood. The Court below lias frankly 
.admitted that the plaintiffs’ evidence is 
*veak and is outweighed by the evidence 
produced by the defendant and that the 
*uit has been brought out of enmity and 
not with any idea of public spirit. v\o 
fully agree to the opinion expressed by 
the Court below. The first plaintiff, 

P. Nanak Chand, is the son of P. Ram 
Nath who was employed as a bhandari 
at the temple for about six years. He 
was dismissed by the defendant in 
and we have no doubt that the. present 
suit is the outcome of his dismissal 
The plaintiffs allege that the defendant 
has been mismanaging the property ovol 
since I9II and this fact must have been 
well-known to Ram Nath at least who 
was himself one of the servants of the 
temple, and to Gopeshwar Datt, who was 
•entitled to share in the management of 
the trust in accordance with an agree¬ 
ment entered into with the defendant in 
1913, but no one thought of instituting a 
suit for the removal of the trustee until 
after Ram Nath’s dismissal in 1924. We 
think that Gopeshwar Datt, who never 
succeeded in enforcing his right to share 
in the management would certainly have 
brought a suit to remove the defendant if 
the latter had really been of immoral 
character and had really been flagrantly 
mismanaging the trust. In our opinion 
the charges of immorality, drunkenness 
and drug-taking are disproved and were 
only made spitefully in order to make 
the case against the defendant as black 
as possible. 

The principal question which has been 
argued in appeal is whether the defen¬ 
dant has been proved to have acted dis¬ 
honestly in discharging his duties as a 
trustee, and has embezzled the income of 
the trust, or whether he is only proved 
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to have maintained the accounts of the 
trust in an unsatisfactory manner. 

It must be admitted at once that the 
accounts are indeed unsatisfactory. No 
separate account of the trust income and 
expenditure was regularly maintained. 
The defendant kept a daily account book 
or roznamcha which was written up by 
his son-in law Ant Ram from the. year 
1914, but this roznamcha contains item3 
of income and expenditure both of the 
defendant’s private property and of the 
trust property indiscriminately. This 
mixing up of private accounts with trust 
accounts is certainly most objectionable. 

It is impossible even for Ant Ram who 
kept the accounts to say with cer¬ 
tainty whether certain items relate to 
the trust property or to Balmukand’s 
private property. (The judgment here 
discusses evidence and concludes). Upon 
these findings it is clear that there has 
been no substantial embezzlement. The 
defendant has no doubt been guilty of 
mixing up his private accounts with the 
trust accounts and has not credited to 
the trust certain miscellaneous items 
which he should have done. But the 
sum total of such items is very petty in 
comparison with the total income and 
expenditure and we do not consider that 
the defendant is proved to have acted 
dishonestly or to have intentionally em¬ 
bezzled any of the income of the trust. 

It has been argued that the defendant 
is guilty of a breach of trust because he 
spent more under certain heads than was 
prescribed in the deed of trust. There 
are only two items which form the sub¬ 
ject of this criticizm. In the trust deed 
Rs. 100 per annum are laid down as the 
expenditure on the piyaos while the 
defendant shows that it has been about 
R 3 . 400 per annum. Similarly R 3 . 500 are 
laid down in the trust deed as the am¬ 
ount to be spent on the two annual 
melas while according to the defendant 
he is spending about Rs. 1,900 per 
annum. We think there is no force in 
the contention In the first place, the 
deed of trust does not mention Rs. 500 
as a miximum to be spent on the two 
fairs. That figure must be taken as only 
the approximate expenditure which the 
founder of the trust desired to be spent 
for that purpose. If the income of the 
trust increases, we see no reason why the 
expenditure upon the fairs should not 
also be increased. The cost of food and 
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of labour has risen greatly since 1903 
and we cannot hold that the trustee is 
guilty of a breach of trust for spending 
moro than he was directed to spend 
under the deed of trust. 

As a matter of fact the income of the 
trust property has about doubled since 
its foundation in 1903. The net income 
was then about Rs. 3,000 and it is now 
about Rs. 6,000. This fact is of itself an 
indication that the property has not 
been mismanaged by the trustee and that 
he has not been converting the property 
to his own use. 

Another answer to the contention is 
that in the doed of trust the trustee is 
given discretion to spend the balance, 
over and above the specified sums men¬ 
tioned, on any dharamshala “ or on any 
other work of public good.” Evidently 
the founder of the trust considered the 
fairs to be for the public good since she 
herself directed money to bo spent upon 
fairs We find moreover that the legis¬ 
lature is of the same opinion. Under 
S. 8 (1), Cl. (l), U. P. Municipalities 
Act 1916, Municipal Boards are expressly 
authorized to spend their public funds 
upon holding fairs and exhibitions.” 
Under S. 91 (k), U. P. District Boards 
Act 1922, District Boards are expressly 
directed to spend money on similar 
purposes. 

The excess expenditure upon piyaos or 
water booths is obviously within the 
competence of the trustee as being ex¬ 
penditure upon “ works of public good.” 

We consider that the defendant lias 
laid himself open to justifiable criticism 
in giving land at a favourable rent to his 
son-in-law, Ant Rim. It is true that 
Ant Ram does service for the trust in 
that he keeps the accounts. Such ser¬ 
vices should properly be remunerated by 
a salary and not by the grant of tenancy 
holding at nominal rent. A statutory 
tenant cannot be ejected except for 
special reasons during his lifetime, so 
he would be entitled to retain the holding 
at a nominal rent even if he ceased to do 
any work on behalf of the trust. Ant 
Ram was given about 80 bighas of land 
in the time of Mt. Parbati at a nominal 
rent and in this land he has now ac¬ 
quired occupancy rights. The plaintiffs 
have not raised any objection to the 
management of Balmukand during the 
lifetime of Mt. Parbati, so we must 
leave this amount of land out of account. 


After Parbati’s death, however, the de¬ 
fendant gave Ant Rim from time to time 
more land at a very low rate of rent sc 
that his total holding amounted to 313 
bighas. Ant Rim surrendered 133 bi¬ 
ghas in January 1927, i. e., after the 
institution of this suit and now has 
about 210 bighas in his possession inclu¬ 
ding the 80 bighas of occupancy holding. 

We consider the defendant’s action in 
this matter objectionable, but it was at 
leist done quite openly and we do not 
consider that it indicates any dishonesty 
on the defendant’s part. The question 
now remains what reliefs should be 
granted to the plaintiffs. 

It is clear that the Court has jurisdic¬ 
tion to remove the trustee. The main 
principle on which such jurisdiction 
should be exercised is the welfare of the 
beneficiaries anl of the trust estate. A 
hereditary trustee should not, in our 
opinion, be removed merely for inaccu¬ 
racy in accounts or petty neglect of duty. 
We consider that we should be guided 
in the exercise of our discretion by the 
following general principles set forth in 
Storey’s Equity and Jurisprudence which 
have been quoted with approval by their 
Lordships of the Privy Council in the 
case of Letter stedt v. Broers (l) at 
p. 365 as follows : 

“ But; iu cisoi of positivo misconduct. 
Courts of Equity have no difficulty in inter¬ 
posing to remove trustees who liavo abus 2 d 
their trust ; it is not indied every mistake or 
neglect of duty, or inaccuracy of conduct of 
trustees, which will induce Courts of Equity 
to adopt such a course. But the acts or omis¬ 
sions must be such as to endanger the trust 
property or to show a want of honesty, or a 
want of proper capacity to execute the duties, 
or a want of reasonable fidelity.” 

In the present case we hold that the 
defendant has not been positively dis-f 
honest. He certainly doe3 not lack 
capacity for discharging his duties. In 1 
fact, he has shown himself an efficient 
manager by doubling the income of the 
trust and by collecting so large a per¬ 
centage of the rental demand. A numberj 
of respectable and independent persons 
deposed that his management of the!, 
temple and of the trust generally is per-j 
fectly satisfactory. He has no doubt 
been guilty of neglect of duty in not 
keeping proper accounts, but we do not 
consider this to be an adequate cause for 
removing him from his office.__ 

(1) [1835] 19 A. G. 371—53 L. J. P. C. 44=51 
L. T. 169. • 
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We accordingly allow the appeal in 
part and vary the decree of the Court 
below as follows: We set asile the 
order removing the defendant from his 
office as trustee, and for drawing up a 
scheme of management for the temple, 
but we uphold the order that the defen¬ 
dant shall deposit the sum of Rs.’5,322 
in Court. We also direct Balmukand to 
keep the trust accounts wholly apart 
from his private accounts. The trust 
accounts must give true and full parti¬ 
culars of all income and expenditure re¬ 
ceived or incurred on account of the 
trust property and entries must be nude 
punctually and regularly. Wo further 
direct the defendant to take the neces¬ 
sary steps without delay for getting the 
rent of Ant Ram’s holdings as statutory 
tenant in the trust property enhanced 
up to the fair and equitable rent pay¬ 
able by a statutory tenant for land of 
similar quality. Dr. Katju has stated 
before us that Ant Ram is willing to 
agree to such enhancement of rent. 
When the rent has been thus enhanced, 
the defendant may pay Ant Ram a 
reasonable salary for services rendered to 
the trust. The parties will bear their 
.own costs in this appeal. 

S.N./r K. Decree varied. 
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Ashworth, J. 

Ramdeo Ram— Plaintiff—Appellant. 

v. 

Frank Combs aa<l others -Defendants 
—Respondents 

Second Appeal No. 1541 of L927, Dcci 
ded on 15fch February 1929, against dee- 
rec of Sub-Judge, Gorakhpur, D, - 5th 

.March 1927. 

(a) Civil P. C., O. 21. R. 16—Notice to 

judgment-debtor is absolutely necessary 
Decree for sale of mortgage property obtain¬ 
ed against mortgagor and subsequent mort¬ 
gagee—Decree assigned—Assignee applying 
for execution but not giving notice of his ap- 
plicaton to subsequent mortgagee—Subse¬ 
quent mortgagee being a judgment-debtor, 
execution proceedings will be void for want 
of notice to him. 

(Rule 16 absolutely ‘requires any judg¬ 

ment-debtor must have notico and enacts that 
the execution proceeding* subsequently taken 
in the absence of such notico are absolutely 
void. [P 438 0 2] 

The first mortgagee sued the mortgagor and 
the second mortgagee and got a decree for 


sale. Tho docreo was then transferred bv 
him and tho assignee applied for execution 
but did not give notice to tho second mortga¬ 
gee of his application for oxocution. In exe¬ 
cution of the decree the property was sold 
and was purchased by tho assignee docreo- 
holdor himself. 

Held : that tho second mortgagee was a judg¬ 
ment-debtor within the meaning of R. 10 and 
so failure to serve notico on him would mako 
tho whole execution proceedings void: 36 Horn. 
58 and A. I. Li. 1921 Lah. 113, I'oll. [P 438 G 2] 

(b) Equity—Court of equity cannot contra¬ 
vene direct provisions of Code to attain equi¬ 
table result nor can it excuse breach of 
mandatory rule because such breach has 
resulted in justice. 

It is not within tho function of a Court of 
oquity to contravene a direct provision of a 
Codo in order to attaiu an equitable result, 
nor can it excuse a breach of a mandatory 
rule on the ground that it has resulted in 
justice. [P 439 G 1] 

Harnandan Prasad —for Appellant. 

K. Verma —for Respondents. 

Judgment. —This second appeal ari¬ 
ses out of a suit brought by tho plaintitl- 
appellant for a declaration that he is tho 
owner of certain property, or in the al¬ 
ternative for possession of property. The 
plaintiff’s case was as follows: One Zilim 
Singh took a first mortgage on the pro¬ 
perty. The property was again mortga¬ 
ged by the mortgagor to Mr. Frank 
Combs, defendant-respondent. Zalim 
Singh sued on his mortgage, making Mr. 
Combs a parfy and got a docreo for whole 
of tho property. It appears that that 
decree was not framed in the proper form. 
The proper form is given as No. 7 of Ap¬ 
pendix D of the schedule to the Civil 
Procedure Code and provides for the pro¬ 
ceeds of the sale of the property being 
paid first to the first mortgagee and any 
balance to the second mortgagee. The 
decree as framed used the words of 0. 34, 
R. 4, directing the proceeds to be applied 
in payment of what was duo to the first 
mortgagee and the balanco to he paid to 
tho defendant or other persons entitled 
to receive tho same. 1 am of the opinion 
however, that the decree may ho inter¬ 
preted in the same way as it would have 
been if it had been in form 7. 

It is not clear from tho record whether 
/jilim Singh applied for execution. All 
that is certain is that the plaintiff-appel¬ 
lant made an application either to bo 
substituted in pending exocution proceed¬ 
ings taken out already by Zalim Singh 
(this is stated in the plaint) or himself, 
after transfer of the decree to him by 
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Zalim Singh, moved the Court for execu¬ 
tion. It does not appear to me to make 
any material difference which was the 
case, and for the purpose of this judg¬ 
ment I will assume that the latter was 
the case. When the plaintiff applied for 
execution he ought under 0. 21, R. 16, to 
have had notice of his application served 
on the judgment-debtors. He had it ser¬ 
ved on the mortgagor but did not have it 
served on the respondent, second mort¬ 
gagee. The ’property was sold and pur¬ 
chased by the plaintiff first mortgagee. 
It does not appear whether there was any 
balance to pay to the second mortgagee 
after the first mortgagee was paid: pos¬ 
sibly not. The plaintiff has met with op¬ 
position from the respondent in getting his 
name substituted in the village papers. 
The revenue officer directed that the 
plaintiff having sold up the interest of 
the mortgagor and having purchased that 
interest should be entered as mortgagor 
and the respondent as second mortgagee 
should be entered as mortgagee. Hence 
this suit. 

The trial Court found as a matter of 
fact that the plaintiff had not given 
notice to the respondent when applying 
for execution or when applying for his 
name to be entered in a pending execu¬ 
tion file in the place of the decree-holder 
(whichever was the fact). It went on, 
however, to say that failure to give 
notice by the plaintiff could not pos¬ 
sibly prejudice the respondent except so 
far as it might prevent the respondent 
from obtaining any balance of sale pro¬ 
ceeds available for him as second mort¬ 
gagee after the sum due on the plaintiff’s 
first mortgage was paid. Accordingly it 
accepted an offer of counsel for the plain¬ 
tiff of the full sum due under the second 
mortgage and decreed possession to the 
plaintiff on condition that this sum was 
paid to the respondent. In first appeal 
the Subordinate Judge has held that under 
0, 21, R. 16, the sale of the property was 
ineffectual for want of notice to the res¬ 
pondent. He has also held that the 
Munsif could not allow the plain¬ 
tiff to get possession by redemption of 
the respondent. The plaintiff appeals. In 
this Court his counsel’s argument is that 
the respondent, even if he had got notice, 
could not possibly have resisted the ap¬ 
plication for sale of the property, and 
that the only possible way in which he 
can have been prejudiced by want of that 


notice was by losing an opportunity pos¬ 
sibly to lay claim to any balance payable- 
to him as second mortgagee. 0. 21, R. 16, 
however, does not appear capable of be¬ 
ing construed, in my opinion, otherwise 
than as absolutely requiring that any 
judgment-debtor must have notice and 
has enacted that the execution proceed¬ 
ings subsequently taken in the absence 
of such notice are absolutely void. This 
was held in Eassum Qoolam Hussein v. 
Dayabhai Amarsi (l). That decision has 
been followed in Notam Dass v. Lachh - 
man Singh (2), where other decisions on 
the same lines have been quoted. What¬ 
ever injustice the mandatory nature of 
0. 21, R 16, may work, it does not ap¬ 
pear to me to be possible to evade its 
clear provisions. 

The question then arises, however, 
whether the respondent in this second 
appeal should be regarded as a judgment- 
debtor within the meaning of 0. 21,R. 16.j 
It has been argued by the appellant’s 
counsel that no execution of the decree was 
sought against the respondent but only 
against the mortgagor, and that being so, 
it is the mortgagor alone who should have 
been regarded as the judgment-debtor. It 
is to be observed, however, that the 
second mortgagee was a party to the suit 
on the mortgage, and that the decree had 
this effect as against him that the pro¬ 
perty would be sold, and that he would 
no longer have any right to execute his 
second mortgage against it. It cannot, 
therefore be said that he was not a per¬ 
son directly affected by the decree. The 
mere fact that under the mortgage dec¬ 
ree, as properly framed, he should have 
been given a right to a balance of the 
sale proceeds, cinnot alter the fact that 
the decree was against him to the extent 
stated. He might well have preferred 
retention, as usufructuary mortgagee, of 
possession of the property to any proble¬ 
matic chance of getting any surplus. As 
to the argument that if the decree of the 
trial Court is restored the respondent 
will have got all that he could possibly 
be entitled to, this may be true; but 
where the law is clear as to the method 
in which a person’s right may be 
secured to him, it can be no answer that 
these rights are secured to him in 
a different way to that enjoined by the 

(1) [1912] 36 Bom. 53-12 I. C. 547=13 Bom-, 

L. R. 973. 

(2) A. I. R. 1921 Lah. 143=2 Lah. 230. 
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Ashworth, J. 

Chhotey Lal —Appellant. 

v. 

Manzur Ahmad and another — 

iff and Defendant—Respondents. 

Second Appeal No. 1623 of 1927, De¬ 
cided on 16th March 1929, against de¬ 
cree of Addl. Sub-Judge, Banda, D, - otL 
July 1927. 

(a) Landlord and Tenant—Abadi Aban 
donment of site or house is sufficient for its 
reverting to zamindar and it is unnecessary 
to prove that tenant has given up all connex¬ 
ion with village. 

Uuder the custom regulating the right o/ 
tenants in their houses in tbo abadi, abandon¬ 
ment of the site or the house is sufficient to 

cause the site to revert to the zamindar. It is 

not necessary to prove that the tenant has 

given up all connexion with the village. 
b * [P 440 G 1] 

(b) Civil P.C.,0. 1, R. 8 One cosharev 
can bring representative suit on behalf o5 

another. 

Order 1, R. S, provides for the institution by 
one cosharer of a representative suit on be¬ 
half of all. [P 440 on 

(c) Civil P. C , O. 1, R. 9-Nonjoinder ol r 
parties does not defeat suit. 

No suit shall bo defeated by roason of non¬ 
joinder of pirtios, and the Court may in every 
suit deal with tb3 matter in controversy so far 
as regards the rights and interests of the par¬ 
ties actually before it. [P 440 0 1] 

(d) Landlord and Tenant—Custom where¬ 
by agricultural tenants occupy abadi sites is 
so well known that it will be presumed to 
exist in absence of proof to contrary. 

The custom whereby agricultural tenants 
occupy sites of the abadi on certain condi¬ 
tions is so prevalent and so well kYiown that 
it will bo presume! to exist in the absence of 
evidence to the contrary. [P 440 C 2] 

K. N. Laghite —for Appellant. 

S. Majid Ali—lor Respondents. 

Judgment.—This second appeal arises 
out of a suit brought by the plaintiff-res¬ 
pondent as zamindar again3t tbo defen¬ 
dant-appellant as a tenant for possession, 
of a certain site in the town of Moudeha 
on the ground that the appellant who 
had originally been allowed occupation of 
the site for his house as an agriculturist 
had abandoned the house and the site. 

Both the lower Courts have decreed the 
suit. In this appeal four piers are raised. 
The first plea is that inasmuch as the ap¬ 
pellant still has a holding in the village 
he could not he held to abandon the 
house site. The lower Courts have found 
that he has Cone to live in another vil• 
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law. Moreover in considering the lega¬ 
lity of the execution we have to see 
what was the position of the par¬ 
ties at the time of execution and not 
their position subsequently. Where a 
decree is obtained against a mortgagor 
and second mortgagee and that decree i= 
transferred, it is conceivable that the 
second mortgagee if given notice of exe¬ 
cution by the transferee of the decree, 
might be in a position to plead some 
arrangement with the decree-holder be¬ 
fore assignment of the decree, which 
would prevent execution taking place. 
Any way, the law is designed to give a 
judgment-debtor an opportunity to ob¬ 
ject to execution and the evasion of any 
procedure that is required by law cannot 

subsequently be defended on the ground 
that it has occasioned no harm. All this 
argument really comes to the single plea 
that the respondent has not been pioju- 
diced by the trial Court’s order. 

Then it is argued that this Court is a 
[Court of equity. But it is not within 
ithe function, even of a Court of equity to 
contravene a direct provision of the Code 
in order to attain an equitable result, noi 
,can it oxecuse a breach of a mandatory 
rule on the ground that it has resulted in 
justice. The last argument by appel¬ 
lant’s counsel is that the sale of the pro¬ 
perty should bo uphold against the mort¬ 
gagor even if held invalid against the 
respondent, second mortgagee. It is im¬ 
possible for a sale to be both valid and 
invalid, and in any case as this appeal 
is between the second mortgagee and the 
first mortgagee the sale must bo held in¬ 
valid for the purposes of this appeal. I 
must admit that in this case I should 
have been very glad to see my way to 
grant the appeal and restore the deciee 
of the trial Court, but it appears to me 
that to do so would he contrary to la .v, 
and as such more undesirable than hav¬ 
ing to acquiesce in the plaintiff losing 
tho property owing to an omission which 
may as a matter of fact not have preju¬ 
diced tho respondent. At the same time 
I think that the appellant should have 
leave to appeal. The appeal is dismissed 
with costs. 

S-N./R.K. Appeal dismissed. 
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lagG, that he has not kept up the house 
which is in ruins and that he has sold 
the site under the ruins to another per¬ 
son. On these facts they have found ab¬ 
andonment. It is clear that, under the 
custom regulating the right of tenants in 
their houses in the abadi, abandonment 
of the site or the house is sufficient to 
cause the site to revert to the zamindar. 
ft is not necessary to prove that the ten¬ 
ant has given up all conn )xion with the 
village. The principle is that the site 
which is given for residence can be re¬ 
sumed by the zamindar when no longer 
used for the purpose for which it was 
granted. 

The second plea is that the plaintiff 
being only a cosharer to a small extent 
in the village could not sue the appellant 
alone. It is true that 0. 1, It. 8, Civil 
P. C., provides for the institution by one 
cosharer of a representative suit on be- 
jhalf of all but under 0. 1, R. 9, no suit 
shall bo defeated by reason of non-joinder 
jof parties, and the Court may in every 
suit deal with the matter in controversy 
so far as regards the rights and interests 
of the parties actually before it. In the 
present case the plaintiff is entitled to all 
the enjoyment in the abandoned site that 
is open to the proprietary body. Reten¬ 
tion of the site by the defendant would 
defeat the right of the plaintiff, ft ap¬ 
pears to me that the Courts were justi- 
fied in giving a decree to the plaintiff 
alone. It is to be remarked that the 
other cosharers could not have, in oppo¬ 
sition to the plaintiff, permitted the de¬ 
fendant assignee to take possession of the 
site. A third plea is that, inasmuch as 
the plaintiff called Maudeha a qasba or 
town, the suit would not lie. The use of 
the word “ qasba ” is not inconsistent 
with the village or town being of the cha¬ 
racter of an agricultural village. Nor was 
there any plea in defence to this effect. 
The plaintiff clearly alleged that the de¬ 
fendant had received a grant of this site 
from him as zamindar and in the capa¬ 
city of an agricultural tenant. There was 
no contention of the defendant that he 
received the site otherwise than as an 
agriculturist. Indeed this was the basis 
of the defence plea that by maintaining 
his holding he maintained occupation of 
the site of the house. Lastly it is urged 
that no issue having been framed as re¬ 
gards the custom the lower Courts could 
not invoke it. It has been repeatedly 


held by the High Court that the custom 
whereby agricultural tenants occupy 
sites of the abadi on certain conditions is 
so prevalent and so well-known that it 
will bo presumed to exist in the absence 
of evidence to the contrary. So there is 
no force in this plea. The appeal fails 
and is dismissed with costs. 

s.n. r.K. Appeal dismissed. 
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SCLAIMAN AND KENDALL, JJ. 

Malik Singh and others —Plaintiffs — 
Appellants. 

v. 

Shiam Lal and others —Defendants— 
Respondents. 

First Appeal No. 101 of 1926, Decided 
on 18th January 1929, against decree of 
Sub-Judge, Aligarh, D/- 19th January 
1926. 

^ Pre-emption—Purchaser during pendency 
of pre emption suit, if a preferential clai¬ 
mant to pre-emptor, can retain property pur¬ 
chased by him because pre-emptor need not 
bring suit but may acquire property from 
vendee at private sale—Transfer of Property 
Act, S. 52. 

Tho pro-emptor noed not necessarily bring a 
suit for pre-emption, bub may acquire the pro¬ 
perty direct from the vendee by a private sale. 

Tho plaintiff in a pre-emption suit got his 
plaint amended and impleaded tho subsequent 
purchaser of tho suit property who had pur¬ 
chased it from the vendee after tho institution 
of the plaintiff’s suit but before the oxpiry of 
the period of limitation for pre-emption. The 
trial Court found that the purchaser had a 
preferential right of pro-omption. 

lLeld : that although the doctrino of lis pon- 
dons governs vendees in pro-omption suit, 
still tho purchaser hero having tho preferen¬ 
tial rig lit of pre-emption is entitled to retain 
the property purchased by him : A. I. LI. 1D20 
All. 179 ; 27 All. 541 and A. I. LI. 1926 All. 180, 
llet. on. [P 411 C 1 ; P 442 C 1] 

Panna Lal —for Appellants. 

K. N. Katju —for RespDndents. 

Judgment.— This is a plaintiffs’ ap¬ 
peal arising out of a suit for preemption. 
On 8th July 1924, and 1st September 

1924, Shiam Lal purchased shares in a 
village under two sale-deods from two dif¬ 
ferent cosharers for Rs. 15,000 and 
Rs. 18,000 respectively. On 7th July 

1925, a suit for pre-emption was brought 
by the present plaintiffs to pre-empt both 
these sales. On the same day about two 
hours after the filing of the plaint a sale- 
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deed by Shiam Lai in favour of the con¬ 
testing defendant Umrao Singh was pres¬ 
ented for registration under which the 
two shares were transferred in lieu .of 
Rs. 33,000. The whole amount was not 
paid in cash and Umrao Singh executed a 
mortgage deed for Rs. 44,200 hypothecat¬ 
es the property transferred to him as 
well as some other property belonging to 
nim. On 8th October 1925, the present 
plaintiffs impleaded Umrao Singh in their 
suit and got the plaint amended by 
adding his name therein and also a new 
para. 7-A, in which it was alleged that 
the sale-deed in his favour was fictitious 
and nominal and was ineffective because 
it was taken during the pendency of the 
suit. The position that the sale-deed in 
favour of Umrao Singh was fictitious was 
abandoned at the trial. The plaintiffs 
took their stand on the provisions of S. 52, 
T. P. Act, and contended that the transfer 
in favour of Umrao Singh was in no way 
binding upon them. 

The learned Subordinate Judge has up¬ 
held Umrao Singh s defence that inas¬ 
much as he was a cosh are r as well as a 
relation of the vendor and had a preferen¬ 
tial right of pre-emption ho was entitled 
to resist the plaintiffs’ claim on the 
strength of the sale-deed taken by him. 
That the doctrine of lis penlens governs 
vendees in pre-emption suits is now well 
settled. We may refer to the case of 
Bhikki Mai v. Debi Sakai (l). The 
point which arises in this appeal is how¬ 
ever slightly different. If Umrao Singh 
were taking his stand only on the sale- 
leed in his favour he would be prevented 
by that doctrine from depriving the 
plaintiffs of their right of pre-emption. 
On the other hand if they are claiming 
the right to take the property from the 
original vendee by virtue of their own 
preferential right of pre-emption, they 
are not basing their claim on the sale- 
.loed but on their paramount title. A 
pre-omptor may either go to Court and 
sue for pre-emption, or may induce the 
vendee to re transfer the property to him 
thereby avoiding such suit. A private 
transfer of tliis kind cm he an ac* 
knowlodgment of such right of pre¬ 
emption and an acceptance of his 
claim, and may be made to him in 
recognition of his right. That a pre- 
emptor can acquire property by private 
ieod from the vendee, has been recognized 

(U A. I. K. 1926 All. 179=17 All. 923. 
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by this Court in several cases to which 
we shall refer presently. The learned 
advocate for the appellants contends that 
in view of the provisions of S. 52, the 
defendant Shiam Lai was prevented from 
dealing with the property during the 
pendency of the suit, and that therefore 
the only course open to Umrao Singh if 
he wanted to claim the property by pre¬ 
emption was to institute a suit. It is, 
however, clear that Umrao Singh obtained 
his deed before the expiry of the period 
of limitation for pre-emption, and paid 
the exact amount of price which had been 
paid by the vendee to the vendor. A 
somewhat similar case arose in Manpal 
v. Sahib Ram (2). Although the Full 
Bench did not consider it necessary to 
express any opinion on the effect of S. 52, 
T. P. Act, they did hold that if the plain¬ 
tiff got his plaint amended and did im¬ 
plead the subsequent purchaser who had 
a preferential right of pre-emption, it 
was no longer open to him to object to the 
finding as to his preferential right upon 
the issue raised at this invitation and to 
say that the Court should disregard it. On 
facts the present case is similar to the 
case before the Full Bench and is gov¬ 
erned by the principle laid down by it. 

Furthermore, we are of opinion that 
oven having regard to the provisions of 
S. 52 the plaintiffs must not succeed. 
Umrao Singh acquired this property be¬ 
fore his right to pre-empt it was lost to 
him. In the ciso of Dachau Singh v. 
Bijai Singh (3) two suits for pre-emption 
had been filed by rival pre-emptors having 
equal claims, and on the date of the fil¬ 
ing of the second suit the vendees sold 
the property in suit to another person 
having an equal right of pre-emption 
with the two sets of plaintiffs. This was 
a private transfer made at the tirno when 
the limitation for pre-emption had not 
expired. Tliis last mentioned transferee 
was on equal footing with the cosharers 
who were claiming pre-emption. The 
Bench held that these three sets were 
entitled to divide the property propor¬ 
tionately among them, treating the pur¬ 
chaser under a private deed on the same 
footing as those who had brought the 
suit. By not allowing the cosharer to 
retain the whole property which he had 
purchased under a private deed, the 

(2) [1903] 27 All. 514=2 A. L. J. 423 =(1903) 

A. W. N. 94 (F. B.). 

(3) A. T. R. 1920 All. 180 = 18 All. 221. 
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learned Judges recognized the applica¬ 
bility of the principle of lis pendens. On 
the other hand, by allowing him to re¬ 
gain one-third of the property they ac¬ 
cepted the principle that a pre-emptor 
need not necessarily bring a suit for pre¬ 
emption, but may acquire the -property 
direct from the vendee. We think that 
the principle underlying that decision 
applies to the present case, and Umrao 
Singh is entitled to fall back upon hi3 
right of pre-emption independently of hi3 
(rights as a vendee of the deed of sale 
dated 7th July 1925. It is not disputed 
before us that Umrao Singh, being both a 
cosharer and a relation of the vendor, 
has a preferential right as against the 
present*plaintiffs. In these circumstances 
he is entitled to retain the whole of the 
property: Jagrup Singh v. Indrasan 
Pandei 4) The plaintiffs’ suit must ac¬ 
cordingly fail and the appeal is accord¬ 
ingly dismissed with costs. 

S.N./R.K. Appeal dism issed. _ 

~ (4) A. I. R. 1926 All. 216^43 All. 347. 
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Ashworth, J. 

Jadunayidan Singh— Appellant. 

v 

Bechan Koeri and osiers—Respon¬ 
dents. 

Second Appeal No. 1550 of 1927, De¬ 
cided on 16th March 1929, against de¬ 
cree of Sub-Judge, Ghazipur, D/- 20th 
May 1927. 

(a) U. P. Land Revenue Act, S. 41 S. 41 
includes boundary disputes between zamin- 
dar and tenant. 

Section 41 is not confined to boundary dis¬ 
putes between proprietors or between tonants, 
and so must be deemed to include also boun¬ 
dary disputes between a zamindar and bis 
tenant. [P C 

(b) Agra Tenancy Act, Ss. 95 and 167-— 
Civil Court is barred to entertain suit by 
tenant based on wrong decision of Collector 
regarding boundary of his holding. 

Section 95 read with S. 167 clearly bars the 
entertainment of a suit by the civil Court in¬ 
stituted by the tenant against his proprietor 
on the ground that the Collector fixed a wrong 
boundary and consequently caused loss to the 
tenant. 443 C 2j 

* (c) Practice-New Plea-Jurisdiction- 
Tenant suing proprietor in civil Court for 
determining boundary of his holding—Objec¬ 
tion as to jurisdiction not raised in both 


Courts—High Court can allow it to be- 

for first time—Jurisdiction—Objection to. 

A tenant sued his proprietor for a declara¬ 
tion of the area and boundary of his holding 
in a civil Court. The proprietor did not raise 
the objection that such a suit cannot be enter¬ 
tained in a civil Court either in the trial Court 
or in the lower appellate Court. 

Held : that the High Court could allow the 
objection to bo raised in second appeal for the 
first time as its decision does not require facts 
or evidence. [P 443 0 1] 

Haribans Sahai —for Appellant. 

S. N. Verma —for Respondents. 

Judgment. —This second appeal arises 
out of a suit brought by the plaintiff- 
respondents against the defendant-appel¬ 
lant. The plaintiffs are admittedly ten¬ 
ants of a holding and the defendant, the 
zamindar. The defendant wanted to get 
the boundary of the holding defined, and 
applied apparently under S. 41, Land 
Revenue Act. The Collector (or officer 
acting as Collector) heard the parties and 
fixed the boundary, and had stones put up 
to mark it. The present case is brought by 
the plaintiffs on the ground that measure¬ 
ments were wrongly made by the revenue 
officials, and consequently the Collector 
fixed the wrong boundary and caused the 
loss of three biswas to the plaintiffs. 
This suit was brought in the Munsif s 
Court. Strange to say the defendant 
zamindar did not raise plea of want of 
jurisdiction of the Munsif’s Court in 
either the trial Court or the lower appel¬ 
late Court. Both those Courts had some 
new measurements taken and decreed the 

suit. In this second appeal, the only 
point with which I need deal is that this 
case was not cognizable by a civil Court. 
To my mind it is quite clear that it was 
not. The revenue Courts are given by ; 
S 41 Land Revenue Act, power to.settle, 
boundary disputes. That section is nofc : 
confined to boundary disputes between) 
proprietors or between tenants, and so 
must be deemed to include also boundary 
disputes between a zamindar and his ten ; 
ant. An appeal is allowed from a deci¬ 
sion under S. 41, and that appeal is to be 
to the Commissioner : see S. 210, Lan. 
Revenue Act. At the same time 1 do no* 
find anything in S. 44 or S. 210,. \ 

Revenue Act, which would bar this suit 
although it is obviously undesirable that 
where the Land Revenue Act provides t0 
an appeal against the order of the Lo 
lector, the Collector’s decision should 1 
challenged b, . em^rh 

But I do find in o. 
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S. 167, Tenancy Act a clear bar to the 
entertainment of such a suit as this by 
the civil Court. S. 95 (c) provides for a 
suit by a landlord against a tenant ask¬ 
ing for a declaration a3 to situation, area 
and boundaries. The contention of the 
respondent in this case that his suit was 
one for possession and not one involving 
a declaration as to area and boundaries is 
clearly untenable. He bases his claim 
to possession on the ground that the boun¬ 
dary set up by the Collector was wrong. 
It may be that if the plaintiff had sued 
in the revenue Court for a declaration as 
to his boundary, the revenue Court would 
have beon bound, by reason of S. 44, 
Revenue Act, by the decision already 
given by the Collector in the settlement 
of boundary dispute under S. 41, Land 
Revenue Act, but the fact that the plain¬ 
tiff might not have been able to obtain 
relief by a suit in the rent Court will not 
operate to give him a right to sue in the 
civil Court, where such right is clearly 
barred. 

It is, however, urged that in this seconl 
appeal I should not allow the appellant to 
plead want of jurisdiction of the trial 
Court, because the plea of want of juris¬ 
diction has not been raised in the lower 
Courts. It is urged that in second appeal 
a Court should never take no a plea of 
law when tlie legal question has not been 
agitato! in either of the lower Courts. 
This, in my opinion, i3 not a correct 
statement of the matter. \\ hat has been 
held by the Privy Council is that in 
second appeal a Court should not take up 
a question of law (which will inclule 
questions of jurisdiction or limitation) 
where by reason of the failure of the 
party raising the plea to raise it at an 
earlier stage of the suit the record fails to 
contain facts or evidence which it would 
have contained if the plea had been raised 
earlier and which the Court hearing the 
appeal requires for the purpose of coming 
to a'docision on the plea. It is even sug¬ 
gested by certain decisions of their Lord- 
ships of the Privy Council that the plea 
will not be entertained where it requires 
a prolonged scrutiny of facts or evidence 
which should have taken place in the 
lower Courts. None of these objections 
can be urged in the present case. The 
simple question whether a tenant cm sue 
his landlord in a civil Court for a decla¬ 
ration of the area and boundary of his 
holding requires no facts or evidence It 

I 


. Mt. Mukandi Allahabad 443 

is plain that he cannot do so, from the 
language of Ss. 167 and 95, Tenancy Act. 
It is obviously undesirable that the civil 
Courts should assume a jurisdiction which 
they do not possess and determine a boun¬ 
dary question arising between a landlord 
and his tenant. It is difficult to under¬ 
stand how this escaped the notice of the 
lower Courts. For the above reasons, 
I allow this appeal, and sot aside the judg¬ 
ments and decrees of the lower Courts. 
But in view of the plea of jurisdiction 
not having been taken, I direct that the 
parties bear their own costs. 

S.N./r.K. Appeal allowed. 
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Banerji and King, JJ. 

L. Ram Prasad —Plaintiff—Appellant. 

v. 

Mt. Mukandi and another — Defen¬ 
dants—Respondent 3. 

Second Appeal No. 778 of 1926, Deci- 
del on 4th March 1929, against decree 
of Dist. Julge, Bulandshahr, D/- 10th 
February 1926. 

(a) Partition Act—Act must be strictly 
construed. 

The Partition Act must ba construed strictly 
as the provisions of tin Act exclude the right 
of thi majority share-holder to acquire the 
property the subject of partition at the option 
of the minority shareholder. [P 414 C 1, 2] 

(b) Partition Act, S. 2— Request that sale 
should be held and that highest bidder 
among cosharers may be given property is 
not request und;r S. 2. 

Where the request made by the eosharor is 
that a sale miy be hel l and that whoever 
among the cosharers offers the highest bid 
may bo given the property, the request does 
not amount to a request under S. 2, and so 
the provisions of the Partition Act do not 
apply. [P 444 C 1, 2] 

P. L. Banerji — for Appellant. - 

N. P. Asthana and P. M. L. Verma — 
for Respondents. 

Judgment. — This is a plaintiff’s 
appeal in a suit for partition. The sub¬ 
ject of partition was a bouse of which 
the plaintiff is a transferee of a two- 
thirds share and the defendants of a one- 
third. It has been found concurrently 
by both the Courts that the house is 
small and is incapable of partition. 

The Courts below held that the provi¬ 
sions of S. 3, Partitioi Act of 1893, ap¬ 
plied and that the defendants were en¬ 
titled to get the whole house at the valua^ 
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tion arrived afc by the Court, the Court 
)C first instance having valued the whole 
house at Rs. 2,100 and the lower appel¬ 
late Court at Rs. 1,500. It appears that 
the plaintiff, who is the appellant before 
ns, offered in the Court of first instance 
and in the lower appellate Court to buy 
•over the share of the defendants on pay¬ 
ment of Rs. 1,700. Mr. P. L. Banerji 
appearing on behalf of the appellant re¬ 
peats that offer in Court, but the defen¬ 
dants have not accepted that offer. We 
have therefore to decide in this case whe¬ 
ther the Partition Act applied and whe¬ 
ther the statement of the plaintiff in 
para. 5 of the plaint amounts to a request 
to the Court that the property be sold 
pander S. 2, Partition Act. 

Section 2, Partition Act (4 of 1893) 
provides : 

“Whenever in a suit for partition it appears 
to tho Court that by reason of the naturo of 
the property a division of tho property cannot 
reasonably or conveniently bo made and that 
i sale of that property and distribution of the 
proceeds would bo moro benoficial for all the 
.shareholders, the Court may, if it thinks fit, 
on tho request of any of such shareholders 
•interested, to the extent of ono moiety or up¬ 
wards, direct a sale of the property and a dis¬ 
tribution of tho proceeds.” 

We have omitted the unnecessary words 
in this section which do not apply to the 
-case. Wo are of opinion that in order 
■to see whether any request by a party 
amounts to a request for sale under S. 2 
wo must consider the exact request made 
by the party. In the present case tho 
request made by the plaintiff, who is a 
two-thirds sharer, is that a sale may be 
held and that whoever among tho co¬ 
sharers offers the highest bid may be 
given the property. It clearly does not 
•contemplate a sale at which any outsider 
could bid and tho plaintiff should have 
no option at any time whatsoever and 
under any circumstance whatsoever to 
retain possession of or buy in tho whole 
property. If such a request is troated 
<xs a request under S. 2 it is apparent 
from S. 3, Partition Act, that if the share¬ 
holder of a smaller interest chooses he 
-can ask for leave to buy the property at 
a valuation by the Court, and if he does 
not do so, then the property is to be sold 
under the provisions of S 6, Partition 
Act, when the plaintiff can bid for the 
property to ensure that a proper price is 
obtained for the property at the sale. In 
our opinion the Partition Act must be 
construed strictly as the provisions of 


the Act, especially S. 3, exclude the right 
of tho majority shareholder to acquire 
the property tho subject of partition at 
the option of the minority shareholder. 
On a reference to para. 5 of the plaint it 
is clear that there was no unconditional 
request by the plaintiff to sell the pro¬ 
perty, and we cannot accept the conten¬ 
tion of the other side that when a condi¬ 
tional offer is made by the holder of the 
majority shares of the property, the plain¬ 
tiff’s request to buy at any valuation cau 
be ignored at the mere will of the mino¬ 
rity shareholder. Under these circum¬ 
stances we are of opinion that the provi¬ 
sions of the Partition Act did not apply 
to the facts of this case and that this 
appeal must bo allowed. Wo therefore 
set aside the decree of the Court below 
and remaud the case to the Court of first 
instance in order that the Court may pro¬ 
ceed to hold the sale of tho property 
among the cosharers, namely the plaintiff 
and the defendants, and direct that the 
property should be given to that party 
who offers to pay tho highest price above 
the valuation made by tho Court. The 
appollant is entitled to the costs of this 
Court and that of tho lower appellate 
Court. The costs of the Court of first 
instance will abide tho result. 

S.N.'r.k. Case remanded. 
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Boys and Young, JR 


Mi than Lal— Applicant. 



Maya Devi and others —Opposite Par¬ 
ties. 

First Appeal No. 9 of 1928, Decided 
on 7th March 1929, against order of 
Asst. Add). Dist. Judge, Aligarh, D/- 17th 
October 1927. 

(a) Civil P. C., O. 22, R. 10-Case of as¬ 
signee of preliminary decree comes within 
R. 10 and not Rr. 3, 4 and 8 -It is not gov 
erned by Limitation Act Arts. 171 and 1/b. 


3 asc 3 of assignment i. e. cases which are 
t concerned with the effect of the death o 
>arty on the rights of the legal represenfca- 
es of that party or on rights of assignees oi 

jeivers in insolvency proceedings come 
thin the purview of R. 10. ( P 446 J 

The rules governing abatement occur- on y 
those rules, which deal with the rig 
o legal representatives and have no 
>n to the case of the assignee who J , 
fected by those rules. L p 440 
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An application mada by an assignee of the 
preliminary decree for the preparation of the 
final dmna is nob governed by Arts. 171 and 
176. [P 446 G 2] 

Where an application for tho preparation 
of the final decree was made on the basis of 
an assignanat by gift of the preliminary de¬ 
cree and the only excuse for suggesting that 
it could possibly be regarded as an applica¬ 
tion for substitution of the applicant’s name 
as the -legal representative of the deceased 
was that the word waris ” was used in 
direct conjunction with the word “ malik, ” 
but which was in form and in effect nothing 
bub an application for the preparation of the 
final decree. 

Held ‘ that the rules governing abatement 
did not apply to a person who did nob claim 
to come in as legal representative but claimed 
only as an assignee. [P 446 0 2 

M. A Aziz —for Applicant. 

Judgment. —This is a judgment-debt¬ 
or^ appeal from an order of remand. 
Mt. Nando Kuer, the widow of Durga 
Prasad, brought a suit against Mante 
Lal, Gaya Prasad, Jamuna Prasad and 
Lachhmi Narain for her maintenance 
due to her under an agreement made 
with them and charged on certain pro¬ 
perty and obtained a preliminary decree 
from tho Munsif of Jalesar. The appeal 
against this preliminary decree was con¬ 
firmed on 2Lst October 1923. 

There next followed some efforts on 
behalf of Mt. Nando Kuor to execute the 
decree hut on 20th January 192G, it was 
hold as we are informed, that there 
could he no execution till a fin il decree 
had been prepared under 0. 34, R. 5. 
On the same date, 20th January 1926, 
Mt Nandu Kuar made a gift of her rights 
secured by this preliminary decree to 
her daughters, one of whom was Mt. 
Maya Devi, tho present respondent. On 
29tli January 1926, Mb. Nando Kuer 
died. No steps were thereupon taken 
by anybody to bring her legal representa¬ 
tives on the record. The litigition conti¬ 
nued up to tho High Court where on 
5th May 1926 Mante Lal, who was 
there tho appellant asked to he allowed 
to withdraw his appeal. Again nothing 
happened till 20th December 1926, when 
Mt. Maya Devi, on the strength of % tho 
gift to her and her sister of 20th January 
1926, made an application to the execu¬ 
tion Court. This application was des¬ 
cribed to us at the hearing as one con¬ 
taining two prayers. Firstly, for substi¬ 
tution ol Mt. Maya Devi’s name as legal 
representative of tho deceased plaintiff 
decree-holder, Mt. Nando Kuer and se¬ 


condly, for the preparation 'of a final 
decree. On examination, however, that 
application shows that it contained 
no prayor for substitution of her 
name as tho legal representative of Mt. 
Nando Kuer. Tho application, as it 
stands, is simply one made by Mt. Mava 
Devi for the preparation of a final decree 
and was made on the basis of the assign¬ 
ment by gift to her of the preliminary 
decree, and the only excuse for suggest¬ 
ing that it could possibly bo regarded as 
an application for substitution also is- 
that it does contain tho one word 
“ waris ” in direct conjunction with the 
word ‘‘ malik. ” It was, however, in> 
form and in effect really nothing hut an 
application for the preparation of a final 
decree. On J.9th February 1927, Mante 
Lrl objected that the application was 
barred by limitation, relying upon 
Arts 176 and 171, Dim. Act and tho Full 
Bench decision in the case of Churya v. 
Beneshwar (l). It was contended that 
the suit had abated and that no applica¬ 
tion having beon made within sixty days 
to set aside tho abatement, the whole 
application was barred by Arts. 176 and 
171, Dim. Act as interpreted by the Full 
Bench case. Mante Lal further chal¬ 
lenged tho validity of the gift of 20th 
January 1926, and finally challenged tho 
statement that Mt. Maya Devi was 
heir or one of tho heirs af of Mt. Nando 
Kuer. Mante Lai’s objection on the 
ground of limitation were accepted by the 
trial Court and the application of Mt 
Maya Dovi rejected. In appeal the Dis¬ 
trict Ju Igo overruled tho objections of 
Manto Lal, holding that Mt. Maya Devi 
was not making any application in re¬ 
gard to tno substitution of legal repre¬ 
sentatives at all, hut was simply apply¬ 
ing in her capacity as assignee and she, 
therefore, had three years within which 
to mako the application. Being of this 
opinion, the District Judge remanded 
the case for disposal on the merits. Tho 
objector, or rather Mithan Lxl, his son, 
Manto Lal having died, has come in ap¬ 
peal to this Court. 

The learned District JuJge has held 
that in this cise no question of abate¬ 
ment arises at all as Mt. Maya devi did 
not make her applicition of 20th Decem¬ 
ber 1926, as legal representative of Mt. 
Nando Kuer but as her assignee from 
Mt. Nando Kuer in her lifetime Hold- 

(U A. 1. R. 1926 All. 217=48 All. 334 (F. B )- 
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ing this view the learned District Judge 
has brushed aside all the pleas of abate¬ 
ment, etc., saying : 

“ Tho ploas of limitation, of abatement and 
of release (sic-sotting aside) of abatement aro 
quite technical. ” 

By “ technical ” there is no doubt 
that he meant to say “ irrelevant. ” In 
this view we think that there is no 
doubt whatever that he was right. A 
(consideration of the scheme of 0 22 in 

our view leaves no doubt on this point. 
It is headed “ Death, marriage and 
insolvency of the parties. ’ R. 1 speci¬ 
fically declares that tho death of a plain- 
till shall not cause the suit to abate if 
the right to sue survives. In this case 
there can be no doubt that Mt. Maya 
Devi had a right to sue surviving in 
her unless that right was barred by 
limitation. It is apparent, therefore, 
that the death of Mt. Nando Kuer was 
not in itself sufficient to cause . the suit 
to abate. How then could it abate? 
Rr. 2 to 6 proceed to deal with the conse¬ 
quences of the death of one or other of 
the parties. R. 2 is clearly inapplica¬ 
ble. We were much pressed with R. 3. It 
is clear that the rule concerns what is to 
happen in regard to the legal representa¬ 
tive of the deceased plaintiff, and by sub- 
R. 2 it is clear that if no application is 
made by the legal representative within 
the time allowed by law the suit shall 
abate. But it is important to^ note that 
the words have been added “so far as 
the deceased plaintiff is concerned." 
Rr. 4 and 5 similarly concern the effect 
of the death on the rights of legal repre¬ 
sentatives. R. 6 is irrelevant to the 
matter before us. Rr. 7 and 8 deal with 
marriage and insolvency the second and 
third of the main heads referred to in 
the title of the order. R. 9 clearly deals 
with the effect of abatement or orders of 
dismissal passed against legal representa¬ 
tives of parties or against assignees or 
receivers in insolvency proceedings. 
We then come to R. 10 which is the rule 
really applicable to the present case. It 
refers to “ other cases " of assignment, 
etc. Here clearly we have another 
case, " that is to say, one in which we 
are not concerned with the effect of the 
death of a party on the rights of the 
.legal representatives of that party or on 
the rights of assignees or receivers in 
insolvency proceedings. There i3 no 
justification for applying rules governing 


abatement to a person who does not 
claim to come in as a legal representa¬ 
tive. Mt. Maya Devi was entitled tc 
say : 

“ Whether I am or am not the legal repre¬ 
sentative of Mt. Nando Kuer (a question 
which has not been decided at all) I am the 
assignee of Mt Nando Kuer by a gift executed 
by her in her lifetime and as such assignee 
I am entitled by the leave of the Court to 
coutinue the suit. M 

As we have already held that the rules 
governing abatement occur only in those 
rules which deal with the rights of the 
legal representatives, and Mt Maya Devi 
claiming as an assignee was entitled to 
say that sh'e is not affected by those 
rules, and R. I says that the mere death 
of the plaintiff does not by itself cause 
abatement there is, in our view, no 
ground for holding that her application 
was governed by Arts. 176 or 171, IAd 3 - 
Act and she had three years withiD 
which to make her application. The 
order of the lower appellate Court was, 
therefore, in our view, correct, and we 
dismiss the appeal with costs. 

K.N./r.K. Appccil dismissed. 
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Nand 

pollant. 


Dalal, J. 

Kishore Bai— Defendant—Ap- 



B. Ganesh Prasad Bai and others 

Plaintiffs— Respondents. 

Second Appeal No. 1495 of 1927, De¬ 
cided on 12th March 1929, against decree 
of Sub-Judge, Ghazipur, D/- 27th July 


926. A , . 

(a) Legal Practitioner—Admission—Admis- 
ion of party’s pleader whether of law or 
act binds that party and cannot bi re-opene 
n appeal—Evidence Act, S. 18. 

Where the pleader of a party mikes an ad* 
lissiou, whether the admission is of law or 
n admission of fact, that party is 
hereby and it would be doing great injustice 

d a Subordinate Court of law fco . re ° pc ? h ‘ 

latter in appeal, which has been decided «>y 

hat Court on Ihe admission of a P^ader^ ^ ^ 

“(bfAllahabad High Court General Rule. 
Civil) for Subordinate Courts, CI V ’ map 
-Amin alone can be deputed to p P 
.nd if Court deputes person other than^ 
■nj party’s prayer, it must give reason 

let ail. 

An amin is the only person ®V 

ieputed by a civil Court to P r ?P ! *” *?'&her- 
vhenever any prayer is made by a p J 
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'R ise, the Court has to apply its mind to the 
question whether it is necessary to employ 
another person as commissioner or not, and 
if it decides that another person should be 
engaged as commissioner it is bound to give 
reasons in detail for its order : A. I. R. 1922 
Mad. 219, Rel. on. [P 447 C 2] 


K. Verma —for Appellant. 

G. S. Pathak for U. S. Bajpai —for 
Respondents. 

Judgment. —I had to request Mr. 
Varma not to press his argument which 
was in conflict with an admission made 
in the lower appellate Court by his 
client’s pleader. What is stated in the 
judgment of the lower appellate Court 
dated 27th July 1926 is this : 

“The respondents’ pleader has admitted 
that if the eaves be fouud to project over the 
rasta land then there can be no question that 
the projecting portion is liable to removal.” 

Mr. Varma argues that this was an 
admission of law. Whether an admission 
of law Or an admission of fact, when the 
representative of a party makes a state¬ 
ment that party is bound thereby, and it 
would be doing great injustice to a Sub¬ 
ordinate Court of law to reopen a matter 
here which has been decided by that 
’Court on the admission of a pleader of a 
party. The amin’s map is accepted as 
correct. In accordance with that map 
water from certain oaves of the new 
building of the defendant appellant falls 
on common rasta (pathway) of the parties. 
Those eaves must be removed as admitted 
by the defendant’s own pleader in the 
lower appellate Court. There is, there¬ 
fore, nothing in the argument that even 
it the water drops on this common land 
•die defendant is entitled to drop water 
on that land. 


The lower appellate Court was qui 
wrong in issuing a commission to son 
person other than the amin. Ch. 3, R. 3 
General Rules (Civil) applicable to Su 
ordinate Courts is never attended to I 
the Subordinate Courts. That is a ve: 
salutary rule: 

‘‘that commissions other than commissio 
. r the examination of witnesses or comm 
aions to examino accounts should not 
issued to persons other than civil Court ami 
except when it is impracticable, in coni 
quence of temporary pressure of business 
, or 80,Q0 other good and sufficient reason, 
nave them executed by civil Court amins, ai 
in every case in which a person other than 
C ! V1 * , °urt amin is employed, the reas< 
snail be made clearly to appear on the pi 
ceedings.” 1 

In the lower appellate Court the d 
fendant put in a petition for the appoin 


moat of another commissioner, and that 
Court light-heartedly without consider¬ 
ing this rule, and possibly without know¬ 
ledge of this rule, passed an order ap¬ 
pointing a legal practitioner as a commis¬ 
sioner. This was done in defiance of a 
rule of this Court which is binding on 
every Court subordinate .to this Court. 
Many Hon’ble Judges of this Court have 
complained to me as administrative 
Judge of the cases in which commissioner 
after commissioner is appointed to pre¬ 
pare maps creating a mass of confusion 
in this Court. It is not the fault of this 
Court that such confusion results. It is 
the ignorance of Subordinate Courts of 
rules framed by this Court which is to 
blame. An amin is the only person who 
may be deputed by a civil Court to pre¬ 
pare a map, and whenever any prayer is 
made by a party otherwise, the Court 1 
has to apply its mind to the question 
whether it is necessary to employ another 
personas commissioner or not, and if it, 
decides that another person should be 
engaged as commissioner it is bound to' 
give reasons in detail for its order. If 
any thought is paid to the matter as 
required by the rule there will be a pro¬ 
per check to the appointment of a large 
number of commissioners to which, as I 
have said, exception has been taken by 
several lion bio Judges in complaints 
addressed to me. 

In the course of the day in another 
case my attention was drawn to a Bench 
ruling of the Madras High Court in 
Thottamma v. G. S. Subramaniyyan (l). 
There the Madras High Court just like 
the Hon ble Judges here has deprecated 
the practice in Malabar of appointing 
successive commissioners whenever ob¬ 
jections are filed to their reports. The 
observations of their Lordships may bo 
copiel here for the information of Sub¬ 
ordinate Courts: 

“Now comes the question relating to the 
appointment of three successive commissioners 
by the first Court. As the procedure followed 
by the lower Court appeared to us to find no 
support in law, and as we were informed that 
the practice followed in this case is typical of 
what happens in valuing improvements iu 
almost every Malabar suit, we think it desir¬ 
able to express our emphatic disapproval of 
the course followed. What happened was 
apparently this : at first a commissioner was 
appointed to make the valuation. His conclu¬ 
sions were objected to by both the parties. 
Thereupon, defendant 1 asked for the appoint- 
ment of a second co mmissioner. The plaintiff 

(1) A. 1. R. 1922 Mad. 219=45 Mad. 79 . 
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consented fco this course. Once again objc- 
tions were raised fco the report;. A third com¬ 
missioner was appointed with the consent of 
the parties. He sent in his report and valua¬ 
tion. Again objections wore raised. The 
Munsif then said that he preferred the valua¬ 
tion of the first commissioner a3 ho was a res¬ 
pectable vakil, and the Subordinate Judge has 
agreed with him.” 

‘‘ This procedure seems fco us fco be wholly 
wrong. Ordinarily when the report of a com¬ 
missioner is objected fco, the Court should hear 
the objections in open Court and docide with 
the aid of such evidence as it may take whe¬ 
ther the valuation should be varied, and if so 
in what direction. This is the obvious duty 
of the Court. There may be cases in which 
the commissioner had so totally misconceived 
his duties as fco render his report and valua¬ 
tion useless as a basis for a decision. In such 
cases no doubt, a new commissioner may 
bo appointed. This would mean that the 
old report and valuation wore superseded. 
But fco regard the reports and valuations 
of the three commissioners as available 
data from which fcho option of the District 
Munsif to choose any one of them is to be 
exercised is opposed fco every principle govern¬ 
ing Courts iu such matters. It moans fchaj 
the Court abdicates its function of deciding 
the matter on hoaring the objection and re¬ 
serves fco itself tbo privilege of selecting one of 

the reports as its decision.” 

‘‘It certainly encourages a haphazard ancl 
careless selection of commissioners. It sub¬ 
jects parties to unnecessary ani avoidable ex¬ 
pense, and encumbers the records with useless 
papers . . We want it bo be distinctly un- 
derstood that the filing of objections to :» 
port is no ground for appointing another com 
missionor and that in all oases where_» second 

commissioner is appointed to do the 
work, the reasons for adopting such a course 

must be recorded in writing to enable tbo ap¬ 
pellate Court to see whether the judicial dis 
cretion has been properly exercised. 

This appeal is dismissed with costs. 
A copy of this judgment shall be sent to 
the offending judicial officer m the pre¬ 
sent case Mr. Krishna Das wherever he 
may be posted at present. 

S.N./R.K. Appeal dismissed■ 
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SULAIMAN AND KENDALL, JJ. 
Nasrat Ali— Appellant. 

Budra Nath and others -Respondents 

Second Appeal No. 257 of 1927 Deeded 
o n 6th March 1929, against decree of 
F j rs fc Add!. Sub-Judge, Cawnpore, D, 

2lst June 1926. 106 -Scope- 

U. P. Land Revenue Act S. 10 

Agra Pre-emption Act ^ ^ complete 

piiS o-e i^t ‘ ^ 


tifcion, and there being only one mahal an 
oxpropriefcary tenant iq any pafcfci can resist a 
empfcion against him. [P 448 C 2] 

M. 11. Faruqi— for Appellant. 

K. G. Mitzl and 11. C. Muherji— for 
Respondents. 

Judgment.— This is a defendant’s ap¬ 
peal arising out of a suit for pre-emption. 
One of the pleas raised in defence was 
that the defendant was an expropriefcary 
tenant in the mahal in which the pro¬ 
perty sold was situate and the suit for 
pre-emption against him did not lie. The 
suit has been decree! by both the Courts. 
The learned Judge has remarked that the 
plaintiff’s witness Tajammul Husain has 
stated that the village 

“ is dividad by perfeofc partition into six 
pittis, ” 

and then gone on to say that 

“ fcha share sold is in pabbi Ghissa, and the 
expropriabary holding of tha defendant vendee 
is in patbi Ali Bakhsh. ” 

He has thus thought that when a vil¬ 
lage is divided into several patbis by per¬ 
fect partition each pafcfci is practically a 
separate mahal and the defendant is a 
stranger to the mahal. The whole find¬ 
ing is base! on an entire misconception 
of what a perfect partition is as well as 
of the evidence of Tajammul Husain. 
Tajammul Husain only said that the vil¬ 
lagers divided into six complete patbis 
and one joint patti. The learned Judge 
mistranslated the words and put in per¬ 
fect pattis ” instead of “ compieto pattis 
in his nutes. He has then misinterpre¬ 
ted it by thinking that the witness sta- 
ted that the village itself has been dm- 
ded by perfect partition into six pattis. 
The witness said nothing of that kind. ( 
What he stated was that the village has 
been partitioned into six complete pattis 
and one joint patti. Such a division is 
not a perfect partition under S. 106, Landl 
Revenue Act. There is thus only one 
mahal and in that mahal the defendant 
is an exproprietary tenant. He is en-, 
titled to resist the suit for pre-emption! 
under S. 9, Agra Pre-emption Act. 1M 
appeal is accordingly allowed, and the 
decrees of the Courts belovy are set asid 
and the suit dismissed with costs in a 
Courts including in this Court fees on the 

higher scile. , • 

S.N./R.K. Decree set asld 
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SULAIMAN, Ag, C. J., AND KENDALL, J. 

BaiJcunth Nath and others — Plaintiffs 
—Appellants. 

v. 

Jai Kishun— Defendant—Respondent. 

First Appeal No. 524 of 1924, Decided 
on 19th July 1928, against decree of Sub- 
Judge, Benares, D/- 4th September 1924. 

>• (a) Civil P. C., O. 26, R. 4—Examination 
of witnesses on commission though is within 
Court’s discretion, issuing summonses to wit¬ 
nesses is matter of course—Civil P. C,, O. 16, 

R. 1. 

The examination of a witness on commis¬ 
sion as provided under 0. 26, R. 4, is a matter 
in the discretion of the Court, whereas in the 
case of issuing summonses to a witness under 
0. 16, R. 1 they are to be issued as a matter of 
course though the Court may not permit an 
adjournment of the case if the application is 
made too late. [P 451 C 1] 

(b) Hindu law—Widow’s purchasing pro¬ 
perty does not raise presumption that money 
has come from savings of husband's pro¬ 
perty. 

Where a Hindu widow in possession of her 
deceased husband’s property as a Hindu 
widow, purchases certain property there is no 
presumption that the money has come from 
the savings of her husband’s estate : 2 C. W. 
N. 197 and 26 Cal. 871, Foil. [P 452 C 2] 

K. N. Katju and A P. Pandey —for 
Appellants. 

P. L. Banerji , Gadadhar Prasad and 
Zamir Alam — ior Respondent. 

Order .—This is a plaintiffs’ appeal 
arising out of a suit for recovery of pos¬ 
session of certain immovable properties 
against the defendant Jai Kishun who is 
in possession. These properties were 
left by one Mt. Mungi Bahu, the widow 
of Gangadhar. The plaintiffs claim to be 
the bandhus of Gangadhar deceased and 
allege that there are no sapindas or 
samanodaks or sakullyas of the deceased 
alive and that they are his nearest heirs. 
The contesting defendant is the son of 
Mt. Mungi Bahu’s own brother and would 
not be an heir to the estate if it was a 
Hindu widow’s estate in the hands of 
Mt. Mungi Bahu. 

The defendant denied the pedigree set 
up by the plaintiffs and further denied 
that there was no uearer heir alive in the 
family of Gangadhar. He also asserted 
that Gangadhar had made an oral will in 
favour of his wife Mt. Mungi Bahu who 
in her turn had bequeathed this property 
to the defendant of which he had become 
an absolute owner. The learned Subordi- 
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nate Judge came to the conclusion that 
the plaintiffs had succeeded in establish¬ 
ing that they were the nearest bandhus 
of Gangadhar deceased, but he held that 
it was clear on the evidence that there 
were some samanodaks of Gangadhar 
alive and accordingly the plaintiff’s were 
not the heirs to the estate. In view of 
his finding he did not consider it neces¬ 
sary to go into the other issues which 
were raised in the case. The plaintiffs 
come up in appeal and challenge the find¬ 
ing of the Court below that there are in 
existence nearer heirs to exclude them. 

Taking up the point raised in the ap¬ 
peal itself first, we may mention that 
although the defendant in his written 
statement had not admitted the plain¬ 
tiff’s allegation that there were no sapin¬ 
das, samanodakas or sakullyas of Ganga¬ 
dhar alive, he did not specifically men¬ 
tion the name of any person whom he 
alleged to be a nearer heir, nor did he 
give any particulars. Even on the date 
when the issues were framed the defen¬ 
dant was not in a position to give the 
name of any supposed nearer heir. In 
February 1924 an application was made 
on behalf of the defendant to summon 
two witnesses Mt. Shama Bai and Chhote 
Lai of Ahmedabad on commission. But 
and even then it was not mentioned that 
Chhote Lai was a nearer heir. When 
one of the plaintiffs Prem Nath was in 
the witness-box a question was put to 
him whether ho knew Chhote Lai of 
Ahmedabad to which he replied that he 
did not know him. Even at that stage 
it was not definitely suggested on behalf 
of the defendant that Chhote Lai was a 
collateral who might inherit. After the 
plaintiffs’ evidence was closed the defen¬ 
dant examined himself as his own wit¬ 
ness, and he then stated that after the 
settlement of the issues he learnt from 
Mt. Shama Bai that Chhote Lai of 
Ahmedabad belonged to the family of 
Gangadhar. The statement of Jai Kishun 
was not based on any personal knowledge 
of his own but on what he had heard 
from Mt. Shama Bai. Mt. Shama Bai 
was examined on commission but the 
learned Subordinate Judge did not allow 
the defendant's application for the*exami- 
nation of Chhote Lai. We shall come to 
this point later on. Mt. Shama Bai no 
doubt gave a pedigree different from that 
set up by the plaintiffs and if her state¬ 
ments were believed the plaintiffs would 
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nob even bo the bandhus of Gangadhar. 
As regards Chhote Lai her statement was 
that Bapuji was related to Gangadhar as 
a distant brother of the same gotra. The 
evidence of the defendant himself was 
that Bapuji was the name of the father 
of Chhote Lai. Mt. Shama Bai did not 
3 tate that Bapuji’s son was related to 
Gangadhar within 14 degrees. She did 
not remember the name of Bapuji’s father 

as she had not seen him. In cross-exa¬ 
mination she admitted that she was not 
on friendly terms with the plaintiffs but 
was on bad terms with them and that 
there had boon ill-feeling between herself 
and their father and uncle for a long time, 
in fact from the time of Data Ham, hoi 
grandfather-in-law. One of the plain¬ 
tiff's witnesses Parshotam Jani in cross- 
examination stated that his great-giand- 
fathor was the brother of Ram Nath, the 
ancestor of Gangadhar. On this evi¬ 
dence the learned Subordinate Judge re¬ 
corded a finding that the existence of 
samanodaks such as Parshotam Jani and 
Chhoto Lai was proved, which disentitled 
the plaintiffs from instituting this suit. 

The learned Judge did not apparently 
realize that Parshotam Jani’s relation¬ 
ship with Ram Nath would not make him 
a samanodak of Gangadhar who was re¬ 
lated to Ram Nath through a female and 
that Parshotam Jani would merely be a 
bandhu remoter than the plaintiffs ac¬ 
cording to the latter’s allegation. His 
finding that the existence of Parshotam 
Jani is a bar to plaintiff’s case cannot bo 
supported at all. Parshotam Jani him¬ 
self appeared as a witness for the plain¬ 
tiffs and did not put forward any claim 

based on his supposed title. 

As regards Chhote Lai, the evidence as 

it stands on the record is legally insuffi¬ 
cient to prove that he was a samanodak 
of the deceased Gangadhar. All that we 
know is that Chhote Lai is the son ot 
Bapuji. The defendant does not go fur- 
ther than that. We do not know the 
name of Bapuji’s father and grandfather 
and we have not got a eomplote pedigree 
connecting Bapuji with Gangadhar. The 
solitary statement of Mt. Shama Bai who 
is admittedly not on good terms with 
the plaintiffs is that Bapuji was related 
to Gangadhar as a distant brother oi the 
same gotra. That by itself is not suffi- 
cient to prove that Chhote Lai and Ganga- 
dh*r were related to each other within 
14 degrees. The finding of the Subordi- 
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nate Judge that this fact is established 
cannot therefore be accepted. 

No doubt the burden lay on the plain¬ 
tiffs in the first instance not only to 
establish their pedigree but to prove that 
to the best of their knowledge and belief 
no nearer heir existed. The plaintiffs 
have led prima facie evidence in support 
of their case which shifted the burden on 
the defendant. Their witness Govind 
Raip stated that excepting the plaintiffs 
there wore no sapindas, samanodaks or 
sakullyas of Gangadhar’s family living. 
Similarly another witnoss Gauri Shanker 
states that in the family of Ballavji, 
Gurji and Gangadhar there is no nearer 
relation than the plaintiffs. The plain- 
tiffs cannot be expected to prove the 
negative by direct evidence. We are 
therefore of opinion that the evidonce of 
these two witnesses of the plaintiffs were 
sufficient to discharge the hurdeu which 
lay on them initially and to shift the 
burden on the defendant. If the do on- 
dant wanted to establish that there was 
a nearer heir it was his duty to name him 
and to prove that he was in fact nearly 

related. ‘ , , , 

Before the evidence commenced the de¬ 
fendant applied to the Court that Chhote 
Lai bo examined on commission after tne 
plaintiff’s evidence had been closed, lia 
did not suggest in the application in ex¬ 
press language that if the Court was not 
prepared to examine Chhote Lai aft 
the plaintiff’s evidence was closed ha 
might he examined at an earlier stage, 
nor did he disclose in his application that 
Chhote Lai was the person who was a 
nearer heir than the plaintiffs. The 
Court merely passed the order that the 
application should be put up for orders 
after the plaintiffs’ evidence had been 
closed. The plaintiffs’ evidence was con¬ 
cluded on 18th August 1924 and there- 
after the defendant’s evidence began. 
On 20fch August the defendant s pleader 
made a statement that he had con- 
eluded his oral evidence except the 
evidence of the two witnesses Mt. bham 
Bai and Chhote Lai whom he asked 
to be examined on commission^ 1 * 

Shama Bai was at that time lmngm thj 
Benares City and was a P^anashiu lady 
who could uot bo compelled to *PP® a 

Court. Chhoto Lai on the other hand was 

residin'’ at Ahmedabad in Gujrat oud 

side 1 the limits of the 

the Subordinate Judge. On 20th . o 
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the learned Judge granted the plaintiffs’ 
prayer that Mt. Shama Bai be examined 
on commission, but he refused the appli¬ 
cation so far as Chhote Lai was con¬ 
cerned, Unfortunately the learned Judge 
has given no reasons showing why ho did 
not permit the examination of Chhote 
Lai on commission. It is not necessary 
to speculate what might have been in 
his mind, but it is possible that he 
thought that the examination of Chhote 
Lai would involve considerable delay. 
As Shama Bai had not been ' then ex¬ 
amined, he could not have felt satisfied 
that Chhote Lai’s relationship had been 
established and that there was no neces¬ 
sity to examine him. 

The learned advocate for the respon¬ 
dent has urged before us that Chhote Lai 
should now he ordered to be examined on 
commission. After considering the matter 
carefully we have come to the conclusion 
that now it i3 too late to order the exami¬ 
nation of Chhote Lai. The defendant 
did not word his application properly, 
and did not ask the Court to decide 
whether Chhote Lai’s examination would 
bo ordered after Jhe plaintiffs’ evidence 
had been closed. He took the risk of 
having his application refused after the 
plaintiffs’ evidence was concluded. Fur¬ 
ther more the examination of a witness 
on commission as provided under 0. 26, 
ft- 4, stands on a slightly different foot¬ 
ing from the issuing of summons to a 
witness under 0. 16, R. 1. In the former 
case the matter is in the discretion of 
the Court, whereas in the latter case 
summonses are to bo issue! as a matter 
of course, though the Court may not 
permit an adjournment of the case if the 
application i3 made too late. The defen¬ 
dant therefore had not an absolute right 
to get the witness Chhote Lai who was 
residing in Gujrat examined on commis¬ 
sion. The learned Judge has refused his 
application. At the time when the lear¬ 
ned Judge had passed his order in Febru¬ 
ary 1924 that the application should bo 
put up for disposal later on, he undoub¬ 
tedly was not aware that the evidence of 
Chhote Lai would be particularly im¬ 
portant or that he would be put forward 
as the nearer heir to the estate. Even 
up to 20th August 1924 Mt. Shama Bai, 
whose evidence alone could be legal evi¬ 
dence, had not been examined and the 
defendant s statement was based on a 
mere hearsay. 
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Having regard to all these circum¬ 
stances we do not think that we should 
at this stage order thi3 fresh evidence to 
be brought on the record. The result 
therefore is that there is no legally 
sufficient evidence on the record to estab¬ 
lish that there is any sapinda, samanodak 
or sakullya within 14 degrees of Ganga- 
dhar who would be a nearer heir to the 
estate than the plaintiff’s in case the 
latter have proved their pedigree. 

The learned advocate for the defendant 
has sought to support the decree of the 
Court below by challenging the hading 
that the plaintiffs’ pedigree has been 
established. (Hero the judgment discus¬ 
ses evidence and concluded). The result 
therefore is that we must accept the 
hading that the plaintiffs’ pedigree has 
been established by the evidence. 

Chhote Lai whose rights are sot up by 
the defeulant is not a party to the suit 
and had not even been examined as a 
witness. There is nothiug to prevent 
him if he is a nearer heir from institu¬ 
ting a suit against the successful party 
to the suit specially as several years still ' 
remain before limitation will expire. 
But unless the defendant succeeds in 
establishing that by two successive oral 
wills he had acquired the property as an 
absolute owner, he would bo a stranger 
to the family and a trespasser. As bet¬ 
ween him and the plaintiffs it has now 
been iound that the plaintiffs are the 
nearest bandhus and the defendant is not 
an heir at all. The plaintiffs would 
therefore bo entitled to a decree unless 
the bequests are proved 

The learned Subordinate Judge dis¬ 
posed of only the first issuo out of five 
which had had been framed and loft the 
others undecided. As the first issuo was 
the main issue in the case and not a pre¬ 
liminary one we think it is necessary 
that we should call for findings on the 
remaining issues under 0. 41, R. 25, 
before finally disposing of this appeal. 

We accordingly direct the Court below 
to record findings on issues 2 to 5 men¬ 
tioned in the judgment of the Court 
below and return those findings within 
two months from this date. No fresh 
evidence will be allowed. The order as 
to costs will bo passed after the findings 
have been returned. 

Judgment.-Tho findings have been 

returned and they are in favour of the 
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respondent. Objections have been filed 
to these findings. 

The evidence adduced by the defendant 
to prove that Gangadhar had made any 
oral will in favour of Mt. Mungi Bahu is 
unreliable. The will is said to have 
been made 40 years ago. The evidence 
in support of it consists of the statement 
of three witnesses. During all these 
40 years there is not the slightest docu¬ 
mentary evidence to indicate that any 
such will was in existence. The learned 
Subordinate Judge has pointed out some 
discrepancies in the statements of these 
three witnesses. He had the opportu¬ 
nity of hearing them and marking their 
demeanour. He was not impressed by 
their evidence and has rejected it. We 
have examined that evidence and we are 
unable to take a contrary view. It 
must therefore be held that the oral will 
got up by the defendant is not estab¬ 
lished. 

It follows that Mt. Mungi Bahu had 
no authority to make any will in favour 
of the defendant. As a matter of fact 
the evidence to prove such an oral will 
by the lady in favour of the defendant is 
also unsatisfactory, and the learned 
Subordinate Judge has rejected it We 
accept his finding on this point also. 

The next question that remains is 
whether the house in mohalla Bhairon 
Baoli, which has purchased by Mungi 
Bahu, can be claimed by the defendant. 
The house was purchased under a sale- 
deed dated 4th July 1903 for a sum of 
Rs. 600. This sum consisted of Rs. 500 
advanced by her previously and a sum 
of Rs. 100 paid at the time There is 
absolutely no evidence on either side to 
show where she had got the money 
which she advanced as a loan in the first 
instance, and where she got Rs. 100 from. 
The learned Subordinate Judge remarks 
that in the year 1885 she had sold a 
house of her husband for Rs. 2,000. The 
house in dispute was purchased 18 years 
after 1885, nevertheless the learned Sub¬ 
ordinate Judge has said: 

“It is difficult to trace the source of the 
money out of which the house in dispute was 
purchased, but one thing is clear and that is 
this that she had Rs. 2,000 in hand out of her 
husband’s estate, and she could therefore very 
well manage to save Rs. GOO out of that to pur¬ 
chase the house in dispute even after a -lapse 
of 18 years *' 

We find it very difficult to assume that 
Rs. 600 remained in the hands of the 


lady after the lapse of 18 years, and that 
it is with that amount that she must 
have purchased this house. This circum¬ 
stance must accordingly be ignored. 
There is therefore no evidence either way 
The learned Subordinate Judge has held 
that it was for the defendant to prove 
that the money did not come out of the 
income of the husband’s estate No auth¬ 
ority has been cited before us in ;support 
of the contention that there is any pre¬ 
sumption that the money in the hands of 
the lady is presumed to come out of the 
savings 1 of her husband’s estate. Cases 
have been cited which show that where 
it is known that property was purchased 
out of the savings, it would be treated as 
accretion to the estate, if it had not been 
disposed of before the widow died. 
Those cases are distinguishable. The 
only case which is at all applicable is 
the case of Dakhina Kali Debi v. Jaga- 
dishwar Bhuttacharjee (1), and that is 
in favour of the defendant, and shows 
that there is no such presumption in 
law. The case of Diwan Ban Bijai 
Bahadur Singh v. Indarpal Singh (2), 
also suggests that there is not any 
general presumption that the widow can 
own no property herself. We accord¬ 
ingly think that in the absence of any 
evidence to show the contrary, it must 
be held that the plaintiffs have failed to 
establish that the said house was ac¬ 
quired out of the savings of the widow’s 
estate. Their claim as regards this 
house should accordingly be dismissed. 

The last question was whether the 
defendant had any moveables in his 
possession which were part of the widow’s 
estate. The evidence to prove the exis¬ 
tence of such moveables is worthless and 
has been rejected by the Court below. 
We accept that findings ‘and hold that 
there is no such proof. The appeal f is 
allowed in part, and the decree of the 
Court below is set aside, and a prelimi¬ 
nary decree in favour of the plaintiffs is 
passed as follows: The claim for the 
properties in Sens. 1 and 3 be decreed 
and that in Schs. 2 and 4 dismissed. 
The plaintiffs are further entitled to 
mesne-profits from May 1921 to Decem¬ 
ber 1923 as well as pendente lite and 
future mesne profits till delivery of 
possession. The Court below will as- 


(1) [1898; 

(2) [1899] 


2 C. W. N. 197. 

26 Cal. 871=26 I. A. 226=1 C. W. 


N. 1=7 Sar. 578 (P.C.). 
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certain the amount of the mesne-profits 
to which the plaintiffs are entitled and 
pass a final decree. Parties will pay and 
"receive costs in proportion to success 
and failure in both the Courts. 

S N./r.K. . Appeal allowed in part. 
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Sulaiman and Sen, JJ. 

Basira Bibi —Plaintiff—Appellant, 

v. 

Sheikh Ata Ullah —Defendant—Res¬ 
pondent. 

• Second Appeal No. 127 of 1927, Deci¬ 
ded on 27th February 1929, against the 
decree of Dist. Judge, Azamgarh, D/- 7th 
December 1926. 

Pre-emption—Pre-emptor expressing clear 
intention not to pre-empt and waiving objec¬ 
tion in unequivocal language to the property 
being sold—Pre-emptor is estopped personal¬ 
ly from pre-empting—Evidence Act, S. 115, 

Tha refusal to purchase the property at a 
particular price canuot be deemed to be also a 
■refusal to purchase it at a lower price. Where, 
however, a pre-emptor has previously expres¬ 
sed his clear intention not to pre-empt the 
property on any account and has waived his 
objection in unequivocal language to the pro¬ 
perty being sold to the vendee, he is estopped 
personally from pre-empting afterwards, oven 
■though the exact share or price at which it 
was going to be sold was not mentioned to 
him : 6 All. 4G3 ; 27 All. G70 ; 5 A. L. J. 331; 
A. I. R. 192G All. 4G7, Ref. [P 453 C 2] 

Zafar Mehdi, Mulchtar Ahmed and 
Ruder Mehdi —for Appellant. 

A. Sanyal and Mohammad Husain — 
'for Respondent. 

Sulaiman, J. —This is a plaintiff’s ap¬ 
peal arising out of a suit for pre-emption. 
The only ground on which the suit has 
been dismissed is that the plaintiff re¬ 
fused to‘make the purchase before the 
sale-deed. The evidence led * by the de¬ 
fendant indicated the refusals on two 
occasions. A month prior to the sale 
•deed it was stated that the vendee had 
declined to make the purchase unless the 
vendor’s sister, the present plaintiff, 
agreed that she would not pre-empt the 
property. The parties went to the vil¬ 
lage whore the plaintiff is stated to have 
3aid that she would not pre-empt the 
property and that it might be sold to the 
vendee. The evidence does not go on to 
show fully that at that time the exact 
extent of the vendor’s share or the exact 
price at which the transaction was set¬ 


tled had been disclosed to tho lady. Tho 
other occasion was when the sale-deed 
was registered. She was brought in per¬ 
son to the registration office. She at¬ 
tested the sale-deed and put her thumb 
mark on it. It is, however, a fact that in 
the sale deed tho price mentioned was 
Rs. 1,500 whereas at the trial the vendee 
had to admit that the true consideration 
was only Rs. 1,250. 

The first Court found that there was no 
refusal on her part. The learned Dis¬ 
trict Judge has found that there was an 
absolute refusal on her part which estop¬ 
ped her. If the refusal had rested 
merely on her attestation of the sale deed 
I would have had considerable difficulty 
in accepting the finding that it amounted 
to an estoppel. The price put down in 
the sale-deed was an inflated price. The 
refusal to purchase the property at that 
price cannot be deemed to bo also a re¬ 
fusal to purchase it at a lower price. But 
the learned District Judge has believed 
the oral evidence as regards the instances 
which happened in the village prior to 
the execution of the sale-deed. 

No doubt in some earlier case3, Sub - 
hagi v. Mohammad Ishaq (l), Kanhi Lai 
v. Ralka Prasad (2) and Munawar 
Rusain v. Rhadim Ali (3) it was laid 
down that before there could be a final 
refusal there must be a definite contract 
entered into with tho purchaser as re¬ 
gards the specific share of the property 
and its definite sale price. It seems to 
me, however, that there ,raay be a per¬ 
sonal estoppel against the pre-emptor 
which under S. 115, Evidence Act, 
would preclude her from pre-empting. 
It must be conceded that Ss. 14 and 15, 
Agra Pre-emption Act, do not lay down in 
an exhaustive manner the principles of 
estoppel applicable to a pre-emption suit: 
Ranjit Singh v. Bhagwati Singh (4).If a 
pre-emptor has previously expressed her 
clear intention not to pre-empt the pro¬ 
perty on any account and has waived her 
objection in unequivocal language to the 
property being sold to the vendee I would 
hold that she would be estopped personal¬ 
ly from pre-empting afterwai*ls, even 
though the exact share or price at which 
it was going to be sold was not mentioned 
to her. _It was her duty before she spoke 

(1) 11884] G All. 4G3=( 1884) A.W.N. 174. 

(2) [1905] 27 All. G70=2 A. L. J. 330=(19C5l 
A. W. N. 149. 

(3; [1903] 5 A. L, J. 33l=(190S) A. W. N. 93. 

(4) A. I. R. 192G All. 4G7=49 All. 491. 
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ln an unconditional manner to find out 
the price of the transaction in case she 
was making any mental reservation in 
her favour. One is entitled to say that 
tlie vendee’s position has been compro¬ 
mised and that he has been led to pur¬ 
chase the property on account of the con¬ 
duct of the plaintiff, and her admission 
precludes her from suing. I would there¬ 
fore accept the finding of the learned 
District Judge and dismiss the appeal. 

Sen, J. —This appeal is concluded by 
the findings of fact arrived at by the 
Court bolow Tlie following extracts 
from the judgment may be usefully 
quoted : 

‘Three witnesses produced on behalf of the 
defendant vcndeo swear that a month before 
the execution of the sale deed the vendee ac¬ 
companied by the father and tho brother of 
the plaintiff wont to man/.a Kherowan where 
tho piaintiff in the presence of her father-in- 
law Abdul Karim refused to make the pur¬ 
chase and told her brothor that he might sell 
it to Abdul Qadir vendee. 1 see no reason to 
distrust the ovidonco of these witnesses on the 

point.She ( the plaintiff ) does not 

say that she was not willing to mako the pur¬ 
chase at Rs. 1,500 but she would have made 
the bargain if it had been stated to her that 
tho real price paid was Rs. 1,250 only. Tho 
whole evidence on tho record shows that the 
refusal of the plaintiff was absolute, she hav¬ 
ing no mind to purchaso the property, what¬ 
ever may have been tho price at which it was 
being sold. I am therefore of opinion that 
tho sale-deed in disputo was oxecutcd after tho 
rofusal of the plaintiff and with her consout 
and therefore tho plaintiff was ostoppod from 
maintaining the suit.” 

Had the plaintiff refused to purchaso 
the property for Rs. 1,500 but tlie pro¬ 
perty was really sold for Rs. 1,250 there 
was no legal bar to her maintaining a 
suit for pre-emption. But when she ab¬ 
solutely and unconditionally refused to 
make the purchase, no matter what tho 
value of the property was, she was pre¬ 
cluded from instituting the suit for pre¬ 
emption. The rule of estoppel as formu¬ 
lated in S. 15, Pre-emption Act is not 
exhaustive, The law on that subject ap¬ 
pears to have been stated too broadly in 
some of the previously decided cases like 
Munawar Husain v. Khadim Ali (3). The 
facts of that case, however, are distingui¬ 
shable from those of the present case The 
finding of the Court below being that the 
plaintiff pre-emptor had refused to pur¬ 
chase the property absolutely and uncon¬ 
ditionally the decree of the lower appel¬ 
late Court cannot be disturbed. I would 
therefore dismiss Hhe appeal with costs. 


V. Sagar Mal (Mears, C. J.) 192$ 

By the Court. —The appeal is dismis¬ 
sed with costs including in this Court 
fees on the higher scale. 

K.n./r.k. Appeal dismissed. 

* - . 
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Mears, C. J. 

Collector of Meerut —Applicant. 

v. 

Sagar Mal —Opposite Party. 

Civil Revn. No. 315 of 1928, Decided 
on loth February 1929, against order of 
Small Cause Court Judge, Meerut, 
D/- 15th December 1927. 

Guardian and Ward — Alienation—Guar¬ 
dian has no power to make gifts on minor’s . 
behalf which v/ould appreciably reduce- 
value of minor’s estate. 

Where a guardian purported to release a 
debtor of tho estate from his indebtedness by 
giving him a roceipt, tho effect of which was 
to wipe out his indebtedness under tho bond 
for Rs. S00 executed by him in favour of the 
minor and the consideration was expressed to- 
bo a gift at the time of tho marriage of the- 
minor and also as a recognition of his services 
as a mukaddam. 

11 eld ; that though the guardian had auth¬ 
ority to make such gifts as would bo custo¬ 
mary on the occasion of his ward’s marriage, 
ho had certainly no authority to mako a gift 
of this extent as the effect of that gift was to 
reduce tho value of the minor’s estate by that, 
amount. The authority of the guardian ex¬ 
tended only to making disbursements which 
were legally compellable on behalf of tho 
minor and customary gifts of a moderate' 
value and that there was no legal compulsion 
to make this unusual gift and that tho genero¬ 
sity could bo challenged. [P 455 C 1] 

U. S. Bajpai —for Applicant. 

Banna Lai —for Respondent. 

Judgment.—On 16th December 1922 
Sagar Mal executed a bond for Rs. 800 
in favour of Kunwar Mahandrajit Singh, 
who was then under age. The mother of 
Mahandrajit Singh was his legal guar¬ 
dian and was acting on his behalf. At 
some time in June 1923 Kunwar Mahan¬ 
drajit -Singh was married, and on the oc¬ 
casion of his marriage tho mother of 
Kunwar Mahandrajit Singh purported to 
discharge the indebtedness of Sagar Mal 
to her son by giving him a receipt which 
in terms wiped out the indebtedness 
created under the bond. The considera¬ 
tion was expressed to be a gift at the 
time of the marriage and also as a re¬ 
cognition of his services as mukaddam. 

Later in 1925 the estate of Kunwar 
Mahandrajit Singh came into the hands 
of the Court of wards and they consu 
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dered the legal position arising from the 
act of the Rani Saheba, and they were 
of opinion that she being the legal guar¬ 
dian had imposed upon her as of neces¬ 
sity a right to defray all legal obligations 
but could not dissipate the estate by acts 
of generosity. They took the view that a 
guardian was bound to protect the estate, 
and if they could point to any instance 
where the Rani Saheba had in a manner 
that was not customary made gifts by 
which the estate was diminished, the 
legality of these gifts could be questioned. 
They, therefore, sued Sagar Mai, and 
Mr. Bhagwan Dass came to the conclu¬ 
sion that the Rani Saheba had authority 
to remit the money, and that she was 
within her rights in making the remis¬ 
sion. I disagree. I have no doubt that 
the Rani Saheba had authority to make 
Isuch gifts as would be customary on the 
ocoasion of her son’s marriage, but cer¬ 
tainly not a gift of this extent. The 
effect of that gift was to reduce the value 
of the estate of Kunwar Mahandrajit 
Singh by Rs. 800, and if tho Rani Saheba 
had power to make that one gift in law, 
she had power to make other similar 
gifts and in that way to reduce tho value 
of the inheritance. 

1 think she had no authority to do 
anything of the kind, and that her auth¬ 
ority as guardian extended only to mak¬ 
ing disbursements which she was legally 
compellablo to do on Kunwar Mahandra¬ 
jit Singh’s behalf and customary gifts of 
a moderate amount or value. There was 
no legal compulsion on her to make this 
unusual gift, and it was an act of genero¬ 
sity capable of being challenged by the 
Court of wards. 

I, therefore, sot aside tho decision of 
Mr. Bhagwan Dass and decree tho plain¬ 
tiff’s claim. In the circumstances each 
party must bear their own costs. 

k.N./r.K. Revision allowed. 
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Mears, C. J., and Young, J. 

Rikhal) Kumar and another — Plain¬ 
tiffs—Applicants. 

v. 

Trivedi and Co .—Defendant —Opposite 
Party. 

First Appeal No. 143 of 1928, Decided 
on 7th March 1929, against order of Sub- 
Judge, Cawnpore, D/- 9th July 1928. 
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(a) Arbitration Act, S. 19—Failure in the 
endeavour to solve differences by arbitration 
does not affect the validity of the arbitra¬ 
tion clause. 

Tho fact that tho partie3 endeavoured to 
solve thoir differences by recourso to arbitra¬ 
tion and failed does not in tho slightest 
degree affect tho validity of tho arbitration 
clauso and it is no answer to say that tho 
parties wont through, what all of them ac¬ 
tually bolievod at the time was an arbitration 
in duo form, if, when examined by the Court, 
the arbitration was found to have beon of no 
legal effect. [P 450 G 2] 

(b) U. P. Arbitration Act—Applicability. 

U. P. Arbitration Act does not apply in 
cases where tho contract 'provides for arbitra¬ 
tion in Calcutta. [P 4;5G C 2] 

U. S. Bajpai —for Applicants. 

S. N. Seth —for Opposite Party. 

Judgment—The plaintiffs and the 
defendants entered into a contract for the 
purchase of certain plate cuttings, the 
plaintiffs being the buyers, and the de¬ 
fendants being the vendors. The plain¬ 
tiffs on 31st December 1925 entered into 
tho ordinary form of contract which pro¬ 
vided for arbitration in the event of any 
dispute or difference. A dispute arose 
aud the parties each appointed an arbit¬ 
rator, and after the refusal of tho Bengal 
Chamber of Commerco to act as umpire, 
they appointed a Mr. Cameron. For rea¬ 
sons which wo need not enter into, tho 
High Court of Calcutta - set Mr. Came¬ 
ron’s award aside, and thereupon, on 21st 
Juue 1927, the defendants nominated 
Mr. Lee as their arbitrator, ho hav¬ 
ing beon the same gentleman who 
had sat as arbitrator on their be¬ 
half before. The plaintiffs objected to 
this, probably on the ground that Mr. Lee 
had already expressed his opinion favou¬ 
rably to the defendants. Tho plaintiffs 
made various applications to got the ap¬ 
pointment of Mr. Lee, who by lapse of 
time was said by the defendants to have 
become sole arbitrator, set aside, and 
failed. Thereupon, on 10th February 
1928, the plaintiffs instituted a suit in 
Rs. 5,000 as damages, the damages being 
as tho plaintiff’s contended, the monetary 
compensation to which they were en¬ 
titled by a breach of contract arising- 
under this very engagement of 31st De¬ 
cember 1925. Thereupon the defendants 
applied under S. 19 Arbitration. Act to 
stay the suit, and Mr. Raja Ram, a Judge 
of great experience in commerical mat¬ 
ters, made the order staying tho suit. 
From that order tho plaintiffs have ap¬ 
pealed here 
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We are of opinion that the learned 
Subordinate Judge came to a right con¬ 
clusion, and that the matter is, when one 
examines the terms of the contract, be¬ 
yond argument. 

The first point to be noticed is that 
the price of the goods was to be paid in 
Calcutta, and when one turns to the 
arbitration clause, which is No. 4 of the 
printed form, it is seen at once that the 
buyers bound themselves to an arbitra¬ 
tion, which, by the terms of Cl. 4, indi¬ 
cated exactly how and where that arbit¬ 
ration was to proceed. Cl. 4 runs as 
follows : 

“ If any question, dispute or difference 
whatsoever shall, touching this contract arise 
between sellers and buyers then, and in any 
such case, sellers will be entitled at their op¬ 
tion to require buyers to submit the matter in 
difference, eithor to the arbitration of two 
European merchants in the trade in Calcutta 
(one to be appointed by sellers and one by 
buyers), or in the event of their differing of 
an umpire appointed by such arbitrators be¬ 
fore entering on the reference or to the arbit¬ 
ration of the Bengal Chamber of Commerce. 
The award of such arbitrators, umpire or 
Chamber shall be final and binding on both 
the parties, either of whom will be at liberty 
to apply that the same may be filed as a rule 
of Court.” 

Now that was part of the agreement 
on the part of the plaintiffs who wanted 
to get certain goods from the defendants, 
and who could only get these goods from 
the defendants if they entered into that 
form of contract on which the defend¬ 
ants insisted. The plaintiffs are bound 
by the promise that they made, and the 
promise put in words, other than those 
in Cl. 4, was that if at any time there 
should be a dispute between the buyers 
and sellers, the sellers could, if they wi¬ 
shed, force the buyers into an arbitration. 
That arbitration was to bo held in Cal¬ 
cutta and two European merchants were 
to be the arbitrators, one appointed by 
each party. In the event of the arbitra¬ 
tors disagreeing, the award was to be 
made by an umpire, and such award was 
to be final and binding. There were pro¬ 
visions dealing with the failure of the 
buyers to appoint an arbitrator or to 
take part in an arbitration, and in that 
event the sellers were entitled to pro¬ 
ceed ex parte, and the award so obtained 
was to have the same legal effect as if 
the matter had been fought out after con¬ 
test with arbitrators on each side and an 
umpire. That was the bargain, and. it 
necessarily follows that if the plaintiffs 


desire to break away from if and insti¬ 
tute a suit, the Court mu3t, under S. 19 
Arbitration Act, stay such a suit. 

Two points have been taken on behalf 
of the appellants, and one is that there 
was no proper submission as required by 
the U. P. Arbitration Act. The answer 
is that one must look to the contract. 
The contract provided for an arbitration 
in Calcutta in the event of any dispute 
arising. In our opinion the U. P. Arbi¬ 
tration Act has no application whatever 
to this matter. 

The second point that was put forward 
was that inasmuch as there had been 
one arbitration and that had been abor¬ 
tive, the agreement contained in 01. 4 
contract had exhausted itself. There has 
never been an arbitration, there has been 
an attempted arbitration, which, when 
examined by the Court, was found not 
in law to have been an arbitration at all, 
that was set aside and swept away. The 
fact that the parties did endeavour to 
solve their differences by recourse to ar¬ 
bitration and failed, does not in our opi¬ 
nion in the slightest degree affect the 
validity of Cl. 4, and it is no answer to 
say that the parties went through, what 
all of them actually believed at the time 
was, an arbitration in due form, if, when 
examined by the Court, the arbitration 
was found to have been of no legal effec . 

The consequence is that this appea 
must be dismissed and the suit mus e 
stayed in accordance with the order o 

Mr. Raja Ram. 

The respondents are entitled to cost 3 
and fees on the higher scale. 

k.n./r.k. Appeal dismissed. 
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Ashworth, J. 

Sadho Kandu —Defendant AppeH an ' i- 

v. 

Mt. Jhinka Kuer and another- ’Plain- 

f — and Defendants— Respondents. 

Second Appeal No. 250 of 1929 Deo- 

don 15th March 1929 , from a decree 

Dist. Judge, Azamgarh, D/- 1st 
mber 1928. f 

(a) Evidence Act, S 114-In absence ^ 

idence non-compoundable comp 

. presumed to be withdrawn and 
impounded. 

Where there is no evidence th^ a it is 
empoundable offence was compounded, 
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to bo presumed that the criminal Court acted 
according to law, and the presumption is 
“that the criminal case was withdrawn and 
not compounded. [P 457 C 2] 

(b) Criminal Trial—No reason to show why 
non-compoundable complaint was with¬ 
drawn—Withdrawal is not unlawful for it 
may be due to the complaint being unlikely 
to succeed—Contract Act, S. 23. 

It is not necessarily unlawful to agree to 
withdraw a criminal complaint of a non- 
compoundable offence because it may have 
been withdrawn because the complainant had 
very little chance to succeed in establishing 
his cas 9 . [P 457 C 2] 

Where a complaint, made under Ss. 379, and 
323, I. P. C. was withdrawn but no cause 
was shown as to why the complaint, so far 
as it was under S. 379, was withdrawn, the 
withdrawal cannot be said to be unlawful 
'because it may have been withdrawn bocause 
the complaint under S. 379 was, in the cir¬ 
cumstances, not likely to succeed. [ 457 C 2] 

(c) Civil P. C., S. 100—Point of law. 

In second appeal a Court will not take up 
a point of law for the satisfactory determina¬ 
tion of which there is no material in the 
ipleadings and judgments of the lower Courts. 

[P 457 C 2] 

Mukhtar Ahmad—tov Appellant. 

Judgment.—This second appeal arises 
out of a suit brought by the plaintiff-res¬ 
pondent against the defendant-appellant 
•for arrears of maintenance fixed by a 
panchayat at Rs. 8 a month. It appears 
that the plaintiff, who is sister-in-law 
of the defendant, claimed from him 
Rs. 10 a month as maintenance, and that 
there was a quarrel over the matter. 
The plaintiff then made a criminal com¬ 
plaint under Ss. 379 and 323, I. P. C. 
This induced the appellant to agree 
to the matter being decided by a 
panchayat. The award recites that the 
criminal case had been compromised. 
The defendant set up in defence the plea 
that his assent to the reference to the 
panchayat in pursuance of which the 
award was made was obtained because 
the plaintiff agreed to compromise the 
criminal complaint, and that this was an 
unlawful consideration. The trial Court 
rejected the plea on the ground that it 
is not unlawful to contract with a 
person for the compounding of a com- 
poundable offence. The lower appellate 
Court does not consider the plea now 
taken that this was not a compoundable 
offence. The plea does not appear to me 
to have been taken in the grounds of 
appeal to the lower appellate Court. It 
is true that the second ground of appeal 
in that Court was that the compromise 


was entered into on account of undue 
pressure and fear of conviction. 

In the present appeal the point taken 
is that it is unlawful to compound a non- 
conpoundable offence. There is no evi¬ 
dence that the offence was compounded. 
It is to be presumed that the criminal 
Court acted according to law, and the 
presumption is that the ciiminal case 
was withdrawn and not compounded. The 
question then is whether it is unlawful 
to agree to withdraw a criminal com¬ 
plaint of an offence which is not com¬ 
poundable under the Criminal Procedure 
Code. A party may withdraw a com¬ 
plaint on more than one ground. It may 
withdraw it on the .ground that it has 
been given some consideration to with¬ 
draw it or has been given some com¬ 
pensation for the injury caused by the 
offence. In either of these cases it 
would appear that the withdrawal is 
contrary to law where the offence is a 
non-compoundable one. But it may with¬ 
draw on another ground, namely that 
the party has little chance of establish¬ 
ing the alleged offence or cannot prove 
it, or indeed on the ground that the 
complainant repents having brought a 
false or exaggerated complaint. In this 
case it cannot possibly be said that the 
withdrawal is unlawful. In the present 
case no attempt has been made to show 
the reason of the plaintiff for withdraw¬ 
ing the complaint so far as it was a 
complaint under S. 379. I am asked to 
presume that the reason was a promise 
by the appellant to have the matter of 
maintenance settled by a panchayat. 
This presumption it is of course open 
to a Court to make, but in the circum¬ 
stances of this case, I should not bo pre¬ 
pared to make it, because I think that 
it is quite likely that the complaint 
under S. 379 was one not likely in the 
circumstances to succeed. It was for the 
appellant in the lower courts to make 
out quite clearly that the complaint of an 
offence under S. 379 was withdrawn for 
the improper reason and not for the pro¬ 
per reason. Further the point was not 
raised before the lower appellate Court 
except so far as it would come under the 
vague plea that there was undue influ¬ 
ence. In second appeal a Court will not 
take up a point of law for the satis¬ 
factory determination of which there is' 
no material in the pleadings and judg¬ 
ments of the lower Courts. 
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No doubt there is authority that it is 
contrary to public policy to compound a 
non-cornpoundable criminal case, but 
before this principle of law can be invok¬ 
ed it is necessary to prove that the case 
was compounded, that is to say settled 
by a quid pro quo and not that it was 
withdrawn merely as unsustainable. 
Where a complaint alleging circums¬ 
tances constituting a compoundable and 
also other circumstances constituting a 
non-compoundable offence is preferred, 
it has to be seen what are the essential 
circumstances. Accordingly I hold that 
the appellant has failed to show that the 
lower appellate Court was wrong in 
finding the panchayat award to bo froe 
from taint on the ground that the appel¬ 
lant’s assent to the arbitration was in¬ 
duced by a consideration opposed to 
public policy. The appeal fails and is 
dismissed. 

S.N. R.K, Appeal dismissed. 
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Ashworth, J. 


{Lala) Gopi Chand — Plaintiff— Ap¬ 
pellant. 



Jodhraj Deojit and others — Defon¬ 
dants—Respondents. 

Second Appeal No. 183 of 1929, Deci¬ 
ded on 12th March 1929, against decree of 
Dist. Judge, Agra, D/- 31st October 1928. 

(a) Transfer of Property Act, S. 53—S. 53 
applies even where debtor has other property 
to meet the decree. 

The mere fact that the judgmont-debtor has 
other property to meet the docrce does not 
pjrevent the application of S. 53. [P 458 C 2] 

(b) Civil P. C., S. 100—Whether the exis¬ 
tence of other property to meet the decree is 
sufficient evidence of the genuineness of a 
transfer is a question of fact. 

When a person gets a docroe, he is entitled 
to execute that decreo against any property of 
the judgment-debtor and if the judgment- 
debtor alienates somo of his property, he res¬ 
tricts the facility of the decree-holdor to exe¬ 
cute that decree. It is a question of fact whe¬ 
ther his other property is of such an amount 
and so easily available for satisfaction of the 
decree as to render tho disposal by the judg¬ 
ment-debtor of the particular property im¬ 
material. [P 458 0 2] 

H. P. Agariual —for Appellant. 

Judgment. —This second appeal arises 
out of a suit brought by the plaintiff- 
appellant for a declaration that certain 


property which the defendant-rsspon* 
dents have attached, and applied for sal© 
of, in execution of a decree is not liable- 
to attachment and sale. The appellant 
based his suit on a sale-deed by the 
judgment-debtor dated 15th October 1927. 
This sale-deed is admittedly subsequent 
to the respondent’s decree. 

Tho trial Court in a rambling judg¬ 
ment held that the transfer was not void- 
able under S. 53, T. P. Act, because there- 
was no sufficient evidence to prove that 
the judgment-debtor intended by this 
transfer to defeat or delay the plaintiff 
decree-holder. The judgment-debtor had 
other property to meet the decree and 
the transfer to the plaintiff was made for 
adequate consideration. This Court did 
not consider the question of the appel¬ 
lant being a bona fide transferee in good 
faith. 

In first Appeal the District Judge held 
that as the sale by the judgment-debtor 
was subsequent to his receiving an in¬ 
junction from the Court not to sell this 
property the transfer must have been 
made with intent to defraud the decree- 
holder. He also found that the considera¬ 
tion was not proved at all. 

It is clear on those findings that the 
appellant cannot plead to be bona fide 
transferee in good faith. The only ques¬ 
tion that remains is whether the fact of 
the judgment-debtor having other pro¬ 
perty would prevent the application of 
S. 53. 

ft is sufficient to say that the fact9 
found proved by the lower appellate Court 
were sufficient to justify a strong sus¬ 
picion of collusion between tho plaintiff 
and tho judgment-debtor. The question 
whether the object of this collusion was 
to defraud, defeat or delay the decree- 
holder was a question of fact. It appears 
to me that when a person gets a decree, 
he is entitled to execute that decree 
against any property of tho judgment- 
debtor, and if the judgment-debtor ali¬ 
enates some of his property, he restricts 
the facility of the decree-holder to exe¬ 
cute his decree. It is a question of fact 
whether his other property is of such an 
amount and so easily available for satis-1 
faction of the decree as to render the dis¬ 
posal by the judgment-debtor of the parti¬ 
cular property immaterial. The finding 
of the lower appellate Court in this case 
is clearly that this was not so. It relied 
on the fact that the decree-holder anti- 
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cipated trouble iu executing his decree 
if any of the judgment-debtor’s property 
were sold and got an injunction in con¬ 
sequence. As the sale to the plaintiff 
was for no consideration, it is clear that 
the plaintiff was aware of the injunction. 
In these circumstances, the findings of 
fact of the lower Court justified the fur¬ 
ther finding of fact that the transfer was 
for the purpose of defeating or delaying 
the respondent. In second appeal it is 
not open to the appellant to question this 
finding of fact. The appeal, therefore, 
fails and is dismissed. 

K.N./R.K. Appeal dismissed. 
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'Sulaiman and Sen, JJ. 

Mohammad Baza Ali Khan — Defen' 
dant—Appellant. 

y . 

Mohammud Israr Hasan Khan — 
Plaintiff—Respondent. 

Second Appeal No. 493 of 1927, Deci¬ 
ded on 28th February 1929, against de¬ 
cree of Addl Sub-Judge, Shahjahanpur, 
D/- 23rd December 1926. 

(a) Mahomedan law—Pre-emption—Inten¬ 
tion to purchase must be gathered from the 
words used and the surrounding circum¬ 
stances at the time of demand. 

Although the word usod by the pro-emptor 
was purchase” thoro is nc hard and fast for¬ 
mula which has to bo- adhered to iu perfor¬ 
ming tho first demand. It is the intention 
which must be gathered from the words used 
and tho surrounding circumstances. [P459 G 2] 

(b) Mahomedan law—Pre-emption—Second 
demand has to be performed within reaso¬ 
nable time and without unreasonable delay 
from the first in presence of witnesses either 
before the vendor or the vendee or on the 
premises. 

Where land adjoining pre-emptor’s land at 
Shahjahanpur was sold ou s 13th November 1923 
while ho was at Bhopal, on receiving tho news 
of the sale at Bhopal through his son in 
March 1924. immediately mado the first de¬ 
mand and took no steps to make the second 
demand until 10th April and failed to explain 
the delay. 1 

Hell : that the second demand was not por- 
formod in due compliance with the requisition 
of tho Mahomedan law as the second demand 
was not made as soon aftor the first as was 
practicable and as during the interval of 
Bix months intervening between tho sale- 
deed and the second demand tho vendee 
might very well have spent money on the im¬ 
provement of the property. The second de¬ 
mand is to bo treatod as a public affirmation of 
tho making of tho first demand and an inti- 
mat ion to the vendee that the property would 
be pre-empted. A delay of this kind may pre¬ 


judice the vendee and it may induce him to act 
on the supposition that the right of pre-emp* 
tion was waived : G W. R. 173; G B. L. R. 165; 
12 C. L. R. 312; 1G \V. R. 13, Ref. 39 Cal . 915, 
(P. C.j Foil . [P 460 0 2; P 4G1 G 1] 

M. A. Aziz—for Appellant. 

Hazari Lai Kapoor —for Respondent. 

Sulaiman, J. — This is a defendant’s- 
appeal arising out of a suit for pre¬ 
emption under tho Mahomedan law. Tho 
sale took place on 13ch November 1923, 
at Shahjahanpur. Tho plaintiff who 
owns the adjoining land was at that time 
employed in the Bhopal State. His son 
was living at Shahjahanpur and ap¬ 
parently did not convey any information 
to his father till March following when 
he . went to Bhopal personally. The 
plaintiff made the first demand at Bhopal 
as soon as he received the information 
from his son. He also deputed his son 
to go to Shahjahanpur to make the 
second demand. Tho second demand was 
made by the son at Shahjahanpur later. 
The defendant contested the claim on the 
ground that no demand had in fact or in 
law been made as were required by the 
Mahomedan law. Tho Courts below have 
decreed the suit holding that the demands 
were duly mado. 

So far as the finding of the lower ap¬ 
pellate Court i3 a finding of fact it 
must he accepted. We must therefore as¬ 
sume that the plaintiff when he heard 
of the sale from his son at Bhopal 
some time in March 1924 stated that 
his land adjoined the land sold and the 
vendee Raza Ali Khan had no right to 
purchase^it and that the ’plaintiff’s son 
should “purchase" it on behalf of tho 
plaintiff. After that he instructed his 
son to go to Shahjahanpur and state that 
the first demand had been made at Bhopal 
and that he should personally make 
the second demand from the vendee. 
Although the word usod by the pre-emp-, 
tor was “purchase" I think that there 
is no hard and fast formula which 
has to be adhered to in performing the 
first demand. It is thedntention which 
must be gathered from the words used 
and the surrounding circumstances. On 
the facts stated there can bo no doubt 
that the plaintiff intended to make the 
first demand and did make it and autho¬ 
rized his son to go to Shahjahanpur and 
make the second demand. 

The findings that the second demand 
was duly made by tho son at Shahjahan¬ 
pur in the presence of witnesses at which 
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there was a reference to the first demand 
and the witnesses were invoked are find¬ 
ings of fact and must also be accepted. 
There is no suggestion that there was any 
delay in making the first demand. But 
the learned advocate for the appellant 
has contended before us that there was un¬ 
reasonable delay which has not been ex¬ 
plained away in the making of the second 
demand. We must for the purposes of 
-considering this point accept in toto the 
oral evidence produced by the plaintiff 
which has been accepted by the lower 
appellate Court. When the plaintiff was 
questioned he was unable to state the 
date on which he made the first demand. 

9 

IIis son also has not given the exact date 
but has stated that he went to Bhopal in 
March and it was on the first day of his 
arrival that he mentioned the matter to 
his father. We may therefore take it. 
that sometime in March the exact date 
not being known, the first demand was 
made. The son has further stated that 
he came to Shahjahanpur and after two 
or three days of his arrival he went to 
the house of the vendee to make the 
second demand and that this demand was 
made after 10th April. He is ;not in a 
position to give the exact date on which 
he made the second demand. Thus, even 
accepting the evidence of the plaintiff and 
his son there is a possibility of an inter¬ 
val of nearely two months between the 
first and the second demand and there 
was at least an interval of ten days bet¬ 
ween them. No explanation was attemp¬ 
ted to be offered for this delay. Nor is 
it clear why the son after having arrived 
at Shahjahanpur took two or three days 
to walk over to the house of the vendee 
in order to make the second demand. 

The question that arises before us is 
whether in the circumstances of the pre¬ 
sent case it can be said that the delay 
was reasonable. This would have been 
substantially a question of fact if the 
learned District Judge has applied his 
mind to this matter. He has, however, 
not considered the point at all, and we 
have therefore to decide for ourselves 
whether there was a delay which would 
invalidate the right of pre-emption. 

That the second demand should also be 
made as soon as practicable Js quite clear 
from the authorities which have been 
cited before us. Indeed, a passage in 
Baillie’s Digest of the Mahomedan law 
Chap. 3, p. 488 suggests that the demand 


should ordinarily be made within 24 
hours. It'has, however, been held by the 
Courts that the rule of making the de¬ 
mand within one day is not any hard and 
fast rule and the interval of time which 
might be allowed to elapse depends on the 
special circumstances of each case. I 
may mention here the case of Mahomed 
Waris v. Razee Emamoodeen (1). But 
there has never been any doubt that even 
a second demand should be made without 
any unreasonable delay and as soon as 
practicable. In this connexion I may 
refer to the case of Golakram Deb v. 
Brindaban Deb (2) and Nuruddin Maho¬ 
med v. Asgar Ali (3), as also the Full 
Bench case of Mt. Jumeelun v. Luteef 
Hossein (4). Their Lordships v of the 
Privy Council in affirming the judgment 
of the Calcutta High Court in Jadu Lai 
Sahu v. Janaki Koer (5), (at p. 923) re¬ 
marked : 

“the second formality consists in the repeti¬ 
tion of the demand with as littlo delay as 
possible under the circumstances, in the pre¬ 
sence of witnesses either before the vendor or 
the vendeo or on the premises,” 


All the leading commentators inclu¬ 
ding Messrs. Amir Ali, Wilson and Tyabji 
lay down the rule that the second de¬ 
mand should be made as soon as possible 
or as soon as practicable. This being 
the accepted view of the law it seems to 
me that it wa9 incumbent on the plain¬ 
tiff to account for the delay which took 
place between the performances of the two 
demands. It is not sufficient for the 
plaintiff merely to state that he performed 
the demands without explaining why the 
second demand was not made soon after 
the first. No doubt the plaintiff was at 
the time at Bhopal but his son also hap* 
pened to be there, and yet no prompt 
steps were taken to send him back to 
Shahjahanpur. Nor did the son act 
promptly in going to the vendee to make 
the demand after he had arrived at 
Shahajahanpur. During the interval of 
six months, which intervened between 
the sale deed and the second demand, the 
vendee might very well have spent money 
on the improvement of the property. The 
second demand is to be treated as a pub¬ 
lic affirmation of the making of the first! 

(1) 6 W. R. 173. 

(2) 14 W. R. 2G5=G B. L. R. 1G5. 

(3) 12 C. L. R. 312. 

(4) 16 W. R. 13—8 B. L. R. 160 (F.B.'. 

(5) [1912] 39 Cal. 915=15 I. C. G59=39 X. A. 

101 (P. C.). 
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demand and an intimation to the vendee 
that the property would be pre-empted. 
A delay of this kind may prejudice the 
vendee and it may induce him to act on 
the supposition that the right of pre-emp¬ 
tion was waived. I would therefore al¬ 
low the appeal and setting aside the de¬ 
crees of the Courts below dismiss the 
plaintiff’s suit with costs in all Courts. 

Sen, J .—This is a defendant vendee’s 
appeal arising out of a suit for pre-emption 
under the Mahomedan law founded upon 
vicinage. Mt. Sadran and Mt. Qamran 
sold a piece of land to Mohammad Baza 
Ali Khan, the appellant, on 13th Novem¬ 
ber 1923 for Bs. 500. The land is situate 
in Shahjahanpur. The plaintiff, who 
owns property adjoining this land was at 
the time when the sale took place emp¬ 
loyed in the Bhopal State. 

Evidence was led to prove that the 
preliminary formalities of “ talab-i- 
mawasibat" and “ talab-i-ishtishhad" had 
been duly complied with. It has been 
found by the Courts below that the plain¬ 
tiff received news of the sale for the first 
time at Bhopal through his son Khadim 
Husain, who went to see his father. The 
plaintiff immediately on receiving this 
news performed an immediate demand in 
these words: 

“yih arazi hamare arazi se mill hut hai Munshi 
Mohammad Raza Ali Khan ko koi hag khari- 
dari karne ka nahin turn is arazi ko hamare 
liye kharid lo .” 

The plaintiff charged his son with per¬ 
forming the second demand at Shahjahan¬ 
pur, and it is alleged that the second de¬ 
mand was duly performed at Shahjahan¬ 
pur by Khadim Husain in the presence of 
witnesses. The Courts below have accep¬ 
ted the evidence produced by the plain¬ 
tiff in proof of the two demands and have 
given the plaintiff a decree. 

It tie contended that the “ talab-i - 
mazvasibat was not performed in ac¬ 
cordance with the prescriptions of the 
Mahomedan law. Under the 'Maho- 
rnedan law no set of formula is necessary 
for the performance of the immediate de- 

T nd ;-* Th0 word8 ’ employed by the 
plaintiff, amount to an expression of his 

intention to pre-empt and must be taken 

to have been in substantial compliance 

with requisitions of the Mahomedan 

law. 

The exact date when the first demand 
was performed, cannot be known from the 
record; only this much is known that the 


news of the sale was brought to the pre- 
emptor by his son some time in the month 
of March 1924. The plaintiff appointed 
his son as agent with a - view to perform 
the second demand at Shahjahanpur. This 
demand could be made either in the pre¬ 
sence of the vendor or the vendee or on* 
the premises sought to be pre-empted. It 
was necessary therefore for Khadinr 
Husain to undertake a journey from Bho¬ 
pal to Shahjahanpur in order to be able 
to perform the second demand on behalf 
of his father. The evidence disclosos 
that Khadim Husain did not leave Bho¬ 
pal within a reasonable time of the first 
demand having been made. Indeed, he 
admits that the second demand was not 
- performed till sometime after 10th April 
1924, and that he did not perform the 
second demand till after two or three days 
of his arrival in Shahjahanpur. 

It is argued that there was an unreason¬ 
able t delay in the performance of the 
second demand and that this is a circum¬ 
stance which is fatal to the plaintiff’s 
suit. The legal aspect of the case pre¬ 
sents no difficulty. The second demand' 
had to be performed according to the 
canons of Mahomedan law within a rea¬ 
sonable time of the first demand and 
without any unreasonable delay. The 
final word on that subject has been said 
by the Privy Council in re Jadu Lai 
Sahuv. Janki Eoer (5) : 

“The second formality consists in the re« 
petition of the “demand” with as * little delay 
as possible under the circumstances, in the 
presence of the witnesses either before the 
vendor or the vendee or on the premises.” 

There can be no doubt that the second 
demand was not made without unreason¬ 
able delay and the delay has not been ex¬ 
plained or accounted for by the plaintiff. 
Under these circumstances. I must in 
agreement with my learned colleague, 
hold that the second demand was not 
performed in due compliance with the re¬ 
quisition of the law. The result is that 
the appeal ought to succeed and the plain¬ 
tiff’s suit be dismissed. 

By the Court. — The appeal'is al¬ 
lowed, the'decrees of the'Courts below are 
set aside and the plaintiff’s suit dismiss¬ 
ed with costs in ’all Courts including in-, 
this Court fees on the higher scale. 

k.n./r.k. Appeal allozved. 
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SULAIMAN AND SEN, JJ. 


v. Ram Chandra 

Tej Rim stood dismissed and the suit 
for specific performance by Lal Chand 
stood decreed. 


Sahu Lal Chand —Defendant—Appel¬ 
lant. 


v. 

L. Ram Chandra and others —Plain¬ 
tiffs — Respondents. 

Second Appeal No. 672 of 1927, Deci¬ 
ded od 15th March 1929, against the 
decree of the Sub-Judge, Mainpuri, D/- 
24th January 1927. 

Agra Pre emption Act, S. 11—Sale-deed 
executed in pursuance of decree by Court is 
sale within meaning of S. 11 and as excep¬ 
tion in S. 6 does not apply to such sale-deed, 
right of pre emption can accrue in respect 
of it—Agra Pre-emption Act, S. 6. 

Tho transfer of proprietary interest for con¬ 
sideration which is effected by means of a 
salo-deed executed by tho Court in pursuance 
of a decree for a specific performance is a sale 
within the meaning of S. 11 and as the sale 
is not in execution of a decree but only in 
pursuance of a decree, it does not come within 
exception contained in S. G, a rights of pre¬ 
emption can accrue in rospoct of it. 

[P 4G2 C 2] 

Peary Lal Banerjee —for Appellant 

U. S. Bajpai and N. P. Asthana — 
for Respondents. 

Judgment. —This is an appeal by 
Lal Chand arising out of a suit for pre¬ 
emption under very peculiar circum¬ 
stances. On 18th August 1922, a 
salo deed was executed by Himmat 
in favour of Raushan Lal for Rs. 1,400. 
Suit No. 159 of 1923, was instituted 
for pre-emption of the property sold 
by Ram Chandar and Tej Ram. This 
suit was dismissed and an appeal 
by the pre-emptors was preferred to the 
Court of the District Judge. While this 
matter was pending there was another 
suit (suit No. 183 of 1923) instituted by 
Lal Chand for specific performance of a 
previous contract alleged to have been 
entered into by Himmat in his favour. 
Lal Chand impleaded the vendor Himmat, 
the vendee Raushan Lal as well as the 
two pre-emptors Ram Chand and Tej 
Ram. This suit for specific performance 
was decreed. An appeal was preferred 
by Raushan Lal in the suit but this was 
dismissed by the District Judge and so 
also was an appeal preferred by Ram 
Chand and Tej Ram in the pre-emption 
suit. The position thus was that the 
suit fer pre-emption by Ram Chand and 


The vendee Raushan Lal declined to 
obey the decree of tho specific perfor¬ 
mance and the Court ordered that a 
sale-deed be executed in favour of Lal 
Chand. This actually took place on 25th 
November 1925. On this, two now suits 
for pre-emption, one by Raushan Lal and 
the other by Ram Chand and Tej Ram 
were instituted against Lal Chand in 
which Himmat was also impleaded. Both 
these suits have been decreed by the 
Courts below and Lal Chand has ap¬ 
pealed. The two points urged on behalf 
of Lal Chand are (l) that no suit for pre¬ 
emption lay in respect of the sale-deed 
executed by the Court on 25th November 
1925, and (2) that the plaintiffs are de¬ 
barred from now claiming pre-emption 
when they did not set up this right in 
the specific performance suit. The first 
question to consider is whether the 
transfer of proprietary interest for con¬ 
sideration which is effected by means of 
a sale-deed exacuted is pursuance of a 
decree for a specific performance is a sale 
within the meaning of S. 11, Agra Pre¬ 
emption Act so that a right of pre-emp¬ 
tion can accrue in respect of it. Under 
S. 4 (10) a sale means a sale as defined in 
tho Transfer of Property Act. We think 
that the transfer of proprietary interest 
for cash consideration though it was 
under orders of the Court for enforcement 
of a previous voluntary contract 
for salo is a sale within the meaning of 
S. 11. It would therefore follow that a 
right of pre-emption would accrue on 
such sales. This result is in conformity 
with the general policy of the Act that 
property cannot be privately transferred 
so as to defeat the rights of pre-emption. 
If a sale outright cannot be effected the 
result ought to be the same, if a pri¬ 
vate contract for sale is entered into and 
then a decree for specific performance al¬ 
lowed to he passed. 

The next question to consider is whe¬ 
ther the case comes within the exception 
contained in S. 6. If it can be called a! 
sale in execution ofr a decree of a civil 
Court then by virtue of that section no 
right of pre-emption can arise in respect, 
of it. Having considered the language of 
the section we have come to the conclu- 1 
sion that tho exception does not apply to 
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this case. The expression “sale in execu¬ 
tion of a decree” i3 nob identical with 
the execution of a sale-deed by the Court 
in pursuance of a decree. There has 
really been no sale in execution but the 
execution of a sale-deed, because the 
judgment-debtor Raushan Lai declined to 
-execute it. We therefore think that 
there is no prohibition against the ac¬ 
crual of the right of pre-emption. 

It is quite clear that the right of 
pre-emption accrues after a sale has 
taken place. There is no prospective 
right before such a contingency happens. 
It is therefore difficult to see how Ram 
Chand and Tej Ram or Raushan Lai 
-could be said to have been able to pub- 
forward their right of pre-emption in the 
suit for specific performance. Up to that 
time the position of Ram Chand and Tej 
Ram was merely that of pre-omptors in 
respect of the earlier sale-deed of 18th 
August 1922. The position of Raushan 
Lai was undoubtelly that of a vendee. 
But the sale which is now sought to be 
pre-empted is of date 25th November 
1925, and the right of pre-emption which 
is now claimod has accrued in respect of 
it. We therefore fail to see how before 
the sale-dee 1 was execute 1 by the Court 
it could be said that Ram Chand and Tej 
Ram and Raushan Lai were bound to 
plead that they had a right of pre-emp¬ 
tion, in anticipation of any sale-deed 
that might be in future executed under 
the orders of the Court. This being so it 
is difficult to hold that the present suit 
is barred by the principle of res judicata 
on account of the omission on the part of 
Ram Chand and Tej Ram and Raushan 
Lai to set up their right of pre-emption. 
Only one appeal has been preferred 
under S. 18 of the Act by Lai Chand and 
as a result of the consolidation of the 
suits in the Courts below our judgment 
governs both these cases. The appeal is 
accordingly dismissed with costs includ¬ 
ing in this Court-fees on the higher 
scale. 

s n./r.k. Appeal dismissed. 
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Dalal, J. 

Debi Pmsa'Z^-Plaintiff— Appellant. 

v. 

Shamsher Khan and another — Dofon- 
danbs—Respondents. 

Second Appeal No. 1130 of 1927, De¬ 
cided on 6th March L929, against decree 
of Addl. Sub-Judge, Banda, D- 21th 
March 1927. 

U. P. Land Revenue Act, Ss. Ill and 233 
(k)—Sale taking place after preparation of 
tarz taqsim—Suit to set aside such sale will 
not be barred by res judicata nor would it be 
barred by S. 233 (k) provided suit does not 
disturb partition—Civil P. C., S. 11. 

The objection raising the question of title 
under S. Ill cannot be availed of after the 
tarz taqsim is prepared.- And so a suit insti¬ 
tuted to set aside a silo which took place 
subsequent to the preparation of the tarz 
taqsim cannot be barrod by res judicata be¬ 
cause the question of title was not raised in 
the partition proceedings, nor can such a suit 
bo barred under S. 233 (k) provided the suit 
does not disturb the partition or union of 
mahals : 23 All. 291, Dist. [P 404 G 2] 

P. L. Bluerji —for Appellant. 

11. Walliullah —for Respondents, 

Judgment —The plaintiff suel for 
possession of a certain share of zamindari 
property on the ground that the sale was 
effected by a joint brother in favour of 
the defendant Shamsher Khan and the 
transfer was not made for any valid ne¬ 
cessity of the family. The question of 
the house need not be considered as the 
plaintiff lias obtained a decree for posses¬ 
sion thereof. Both the subordinate Courts 
hold that Debi Prasad and his brother 
Chandrika Prasad were members of a 
joint Hindu family and that the sale was 
invalid. The sale included zamindari 
property, and the lower appellate Court 
held that with respect to that property 
the suit was barred under the provisions 
of S. ;233 (k), Land Revenue Act of 1901. 
That part of the suit was, therefore, dis¬ 
missed and Debi Prasad has come hero in 
second appeal. 

The lower appellate Court has failed 
to notice the time when the sale was 
effected in the course of partition pro¬ 
ceedings. Shamsher Khan was also a co¬ 
sharer in the village in which Debi Pra¬ 
sad and his brother Chandrika Prasad 
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were cosharers. There were other co¬ 
sharers. On 13th April 1915 one of the 
other cosharers, Kalyan Singh, applied 
for partition with a prayer that his 
zamindari property may be formed into 
a separate mahal. On 7th July 1915 
Shamsher Khan made a similar appli¬ 
cation. On 24th July 1915 Debi Prasad 
applied his share to be formed into a 
patti and placed in the mahal of Shamsher 
Khan. On 10th September 1915 Chan- 
drika Prasad made a similar application. 
Proceedings were then taken under S. Ill 
by issue of a proclamation. At that time 
Chandrika Prasad had not sold his pro¬ 
perty, and a partition proceeding (tarz 
taqsim) was prepared under S. 114 after 
sanction was given by the Collector that 
a partition may be made under S. 113. 
A copy of the tarz taqsim ” is on the 
record, and in that document Chandrika 
Prasad’s name exists. A separate mahal 
was formed consisting of the patti of 
Shamsher Khan, a patti of Debi Prasad 
containing the shares of Debi Prasad and 
Chandrika Prasad, and many other pattis, 
altogether six. Separate revenue was as¬ 
sessed on tho pattis, but the total of the 
mahal was jointly payable by all the co¬ 
sharers of mahal Shamsher Khan. It 
was subsequent to the preparation of this 
tarz taqsim that Chandrika Prasad sold 
his share of the property on 23rd Febru¬ 
ary 1916, to Shamsher Khan. It appears 
that in the partition proceedings Sham¬ 
sher Khan applied for mutation of names, 
and an order for mutation in his favour 
after expunging the name of Chandrika 
Prasad was passed on 25th May 1916. A 
copy of the khewat of patti Debi Prasad 
shows that at first Debi Prasad and 
Chandrika Prasad were entered as owners 
in equal shares of this patti and subse¬ 
quently a note was made in the remarks 
column that in place of Chandrika Prasad 
the name of Shamsher Khan was substi¬ 
tuted. The partition proceeding was 
confirmed on 19th January 1917. 

Having regard to the time at which 
the sale took place there was no opportu¬ 
nity for Debi Prasad to raise the question 
of title when proceedings were taken 
under S. Ill, Revenue Act. The time 
was long past and the “ tarz taqsim ” 
had been prepared under S. 114 when the 
sale took place. There is no indication 
in Chap. 7 relating to the partition of 
mahals that the question of proprietary 
title may be raised by parties to the par- 
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tition subsequent to the preparation of 
the tarz taqsim. ” The objection rais¬ 
ing the question of title under S. Ill has 
to bo raised at the very commencement 
after a proclamation is made of the appli- 
cation for partition under S. 110. It is 
nowhere stated that a party to the parti¬ 
tion can take advantage of the provisions' 
of S. Ill subsequently to get proprietary 
rights settled. Once a tarz taqsim has 
been prepared all proprietary rights have 
been settled by the revenue Court. What 
may happen subsequently would merely 
be an order for mutation just as may 
happen with respect to properties not 
under partition at the time. It is clear, 
therefore, that no question of res judicata 
can arise. There was no proceeding be¬ 
fore the revenue Court, as there cannot 
be, for the determination of the question 
of title. 

The second question will be whether 
this suit disturbed the partition or union 
of mahals which is forbidden by the pro¬ 
visions of S. 233 (k), Revenue Act. As 
already explained, this suit will not affect 
the mahal which is shown in the khewat 
copy Ex. C-35 on the record. That mahal 
Shamsher Khan will remain the same 
and the revenue thereof will not be dis¬ 
turbed by the result of this suit. More¬ 
over, the six pattis within the mahal will 
not be disturbed either. Shamsher Khan 
got his name substituted in place of 
Chandrika Prasad in patti Debi Prasad 
and did not have the share of Chandrika 
Prasad separated out of that patti and 
added to his own patti Shamsher Khan. 
What is desired by the plaintiff is merely 
the removal of the name of Shamsher 
Khan from the khewat of patti Debi Pra- 
sa^ which will not in any way disturb 
the partition of the village. The princi¬ 
ple of the ruling of the case of Md. Sadig 
v. Laute Ram (l) does not apply because 
in that case the plaintiff had an opportu¬ 
nity under S. Ill of raising the question 
of title, and failed to do so. In the pre¬ 
sent case the plaintiff had no such oppor¬ 
tunity because the sale took place subse¬ 
quent to the completion of proceedings' 
under S. 111. I set aside the decree of 
the losver appellate Court and restore the 
decree of the trial Court with costs of all 
the Courts. 

S.N./r.K.' Decree set aside. 


(1) [1901] 23 All. 291=;i901) A.W.N. 86. 
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Full Bench 

Mukerji, Kendall and 
Niamatullah, J J. 

Fatal Ahmad —Plaintiff—Appellant. 

v. 

B. B. S. Har Prasad aul others — 
Defendants—Respondents. 

First Appeal Nj 339 of 1925, Decided 
on 19bh March 1929, from decision of 
Sub-Judge, Pilibhit, D/- 6bh July 1925. 

(a) Deed—Construction—Factors for con¬ 
sideration besides wording. 

In construing a doouiianb antec3denfc 
events, subsequent conduct of the parties to it 
and the surrounding circumstances are as 
important as the words employe! in disposing 
of a property. [P 4G7 G 1] 

(b) Arbitration—Obiter dictum of arbi¬ 
trator does not bind parties. 

The obiter dictum of the arbitrator on a 
question which had not been formally referred 
to him by the pirties in the agreemmt of re¬ 
ference is not binding on the parties : 18 Cal. 
414 (P. C.) and 33 Bom. 401, Dist. [P 471 C 2] 

(c) Transfer of Property Act, S. 8— (Per 

Mukerji, J.) “ Property, " does not mean 

mere title. ( Niamatullah , J. contra)— Mus- 
•alman Waqf Validating Act (6 of 1913), 
S. 3. 

Per Mukerji, J .—When S. 8 speaks of 
transfer of property it speaks of transfer of 
some property which may be tangible or in¬ 
tangible but not mere title. Bub when it 
speaks of interest it includes title, large or 
small. [P 474 0 2] 

Per Niamatullah , J .—The expression : “ any 
property, ” does not mean the physical object 
to which the ownership attaches bat means 
rights which a person possesses in such object. 
Tne property of a person means the bundle cf 
rights which he has in it. [P 466 C 2] 

(d) Transfer of Property Act, S. 8—Object 
of S. 8 is to stabilise title— M selling pro¬ 
perty to R who was an heir and under con¬ 
tract R creatin' waqf of the properties— 
Sale in favour of R set aside— R selling pro¬ 
perty to defendants— R's share as heir was 
dedicated and could not be sold. (Per 
Mukerji and Kendall , JJ % , Niamatullah, J. 
contra.) 

The object of S. 8 is to stabilise title and to 
remove from the region of pure sp 3 culation 
what passed in the mind of the transferrer or 
the transferee at the date of the transfer. 

[P 474 C 2] 

One M, a Mahomedan sold certain property 
to one of his heirs stipulating that the sale 
pnoo should be spent in charities and died 
three days later. The vendee R instead of 
giving the money to charities dedicated the 
property bought by way of waqf and consti¬ 
tuted himself and after him among others one 
vr ^° was also an heir to M as mutwallis. 
Sale to R was sat aside by the Court and R 
sold his share in the properties as an heir to 
M to defendants and died. F as mutwalli 
brought a suit against defendants. 
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Held : (Per Mukerji and Kendall , JJ .) that 
as the waqf was otherwise valid it operated on 
the share of R it being not expressly or im¬ 
pliedly excluded and does not fail in its en¬ 
tirety simply becausa the sile in favour of R 
failed and, therefore, the sale by R in favour 
of the defendants was invalid as against F. 

[P 475 G 2 ; P 47G C 2] 

(Per Niamatullah, J. contra) — Sale in 
favour of R being held void the waqf created 
in pursuance of it totally failed and so R had 
a right to sail his share. [P 409 C 1] 

B. O'Conor and H. S. Mohamed Hus¬ 
sain —for Appellant. 

Tej Bahadur Sapru and U. S Bajpai 
—for Respondents. 

Niamatullah, J.— I regret I ana un¬ 
able to agree with my learned colleague 
oi one of the questions, arising in this 
appeal, which goes to the very root of 
the matter in controversy. I am of opi¬ 
nion that the deed of waqf, dated 23rd 
June 1913, executed by Mt. Rahim Bibi 
does not affect the one-third share of vil¬ 
lages Bhitaura Kalan and Amkhera, in¬ 
herited by her on the death of her son, 
Manzur Ahmad who was admittedly the 
owner of the aforesaid villages. My 
learned colleague has so lucidly stated all 
the facts from which the proposition, on 
which we differ, emerges, that it would 
be needless repetition to recapitulate them 
in detail except in so far as is necessary 
to explain my vie .vs on that question. I t 
is common ground that Manzur Ahmed 
executed a sale-deed, on 29th August 
1912, only three days before his death, 
conveying the two villages to his 
mother, Mt. Rihim Bibi, in lieu of Rs. 
2,03,000 of which a sum of Rs. 10,000 
was paid at the time of the registration 
of the deed and the remaining sum of 
Rs. 1,90,000 was left with the vendor 
who wa9 authorized to spend it on such 
charities as she determined. Manzur 
Ahmed left three other heirs, besides his 
mother Mt. Rahim Bibi. These were his 
uncle Fazal Ahmad .the plaintiff-appel¬ 
lant and two widows Mt. Kamrunnisa 
and Mt. Jilani Bibi, the last named be¬ 
ing the daughter of Fazal Ahmad. 

On 23rd June 1913, Mt. Rahim Bibi 
executed the deed of waqf by which she 
dedicated the two villages, professing to 
do so because she had been directed in 
the sale-deed to spend Rs. 1,90,000 on 
charities and the waqf of the two entire 
villages, instead of cash which would be 
diminished by user, was considered more 
desirable. The lady constituted herself 
mutawalli for her life anl nominated 
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Fazal Ahmad, the plaintiff-appellant, and 
several others as her successors to the 
office of the mutawalli. Mutation of 
name3 followed the execution of the deed 
of warjf but later, the heirs of Manzur 
Ahmad other than Mt. Rahim Bibi, suc¬ 
cessfully asserted their right of inherit¬ 
ance and obtained mutation of names to 
the extent of their shares. They repudi¬ 
ated the deed of sale dated, 29th August 
1912 executed by Manzur Ahmad as no 
more than a gift, in disguise, to one of 
the heiis and therefore void under Ma* 
homedan Law. Two suits were insti¬ 
tuted in the Court of the Subordinate 
Judge of Pilibhit (l) by Mt. Rahim Bibi, 
for establishment of her right under the 
sale-deed, insisting on its validity and 
(2) by the other heirs headed by Fazal 
Ahmad the plaintiff-appellant for re¬ 
covery of certain moveables left by Man¬ 
zur Ahmad. Ultimately it was decided 
on 5th December 1917 (p. 151) by a 
Bench of this Court that the so-called 
sale was 

“a somewhat iugoaious device to give the 
transaction the appearance of a sale so as to 
evade the Mahornedan law which forbade a 
Mussalman in his death illness to make a gift 
to one heir at the expense of the others.” 

The validity of the waqf made by Mt. 
Rahim Bibi wa3 not directly in issue 
and apart from an obiter dictum nothing 
definite was ruled with regard to it. Sub¬ 
sequently there was an arbitration to 
which all the members of the family 
were parties in their personal capacity. 
The award declared that the waqf was 
invalid. I agree with my learned collea¬ 
gue that the question was not referred 
to the arbitrator and his decision thereon 
is not binding even if we ignore the fact 
that the Court refused to pas3 a decree in 
terms of it. In the meantime Mt. Rahim 
Bibi executed a sale-deed dated 20th 
June 1918 in favour of defendant 1 and 
Raja Lalta Prasad predecessor-in-title of 
the defendant-respondents 2 to 6. It re¬ 
cites that by the decree of this Court 
the two villages had been ‘ultimately’ 
held to be part of the assets left by 
Manzur Ahmad and that her cwn 
3hare thereon, as his heir was one- 
third which she conveyed to the vendee 
in lieu of Rs. 80,000. Mt. Rahim Bibi 
died on 15th August 1921. The present 
suit was brought by Fazal Ahmad on 
9th September 1924 in his capacity as 
mutawalli for establishment of the waqf 
as regards the one-third share to which 


Mt. Rahim Bibi was entitled at the date 
of waqf as heir of Manzur Ahmad, under 
the Mahomedan law. I am in entire 
agreement with my learned colleague in 
the view that the waqf was validly 
created in all other respects and all 
legal formalities including such delivery 
of possession as was possible under the 
circumstances, were observed. The 
waqf was fully intended by the lady to 
be operative in its inception. There 
is no satisfactory evidence to support the 
plea that it was a fictitious deed brought 
into existence to defeat the creditors of 
Mt. Rahim Bibi. I also endorse the 
• view that Fazal Ahmad is not estopped 
from setting up the waqf as mutawalli, 
though in his capacity as Manzur 
Ahmad’s heir he might have repudiated 
it in course of the litigation which en¬ 
sued after his death. 

But I think the waqf, though other¬ 
wise valid, cannot take effect as the pro¬ 
perty which formed its subject-matter, 
viz , rights acquired by Mt. Rahim Bibi 
under the sale-deed dated 29th August 
1912, has been found to be non-existent. 
Waqf like transfers can operate only on 
the property made the subject thereof, 

“ waqf ” according to its definition 
given in the Mussalman Waqf Validating 
Act: 

“means the permanent dedication by a per¬ 
son professing the Mussalman faith of any 
property for any purpose recognized by the 
Mussalman law as religious, pious or charit¬ 
able.” 

The expression “ any property ” doesi 
not mean the physical object to which 
ownership attaches, but means rights 
which a person possesses in such object. 
When we speak of something as the 
property” of a person we mean by 
that term the bundle of rights which 
he has in it. The incidents of such pro¬ 
perty depend on the nature and extent 
of his rights. Mt. Rahim Bibi s right to 
the two villages, acquired under the sale- 
deed, assuming it to be valid, is a pro* 
perty not identical with that depending 
on the right she inherited from her son, 
Manzur Ahmad. The one may he des¬ 
cribed as the vendee’s estate and the 
other a3 that of an heir. They are not 
subject to the same incidents. For in¬ 
stance, the former is subject to unpaid 
vendor’s lien while the latter is not. 
Again the latter is liable for the debts 
of the deceased while the former is not 
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except those charged oa it when the sale- 
deed was executed. The right on which 
one rests may be illusory as the vendee’s 
•estate in this case while the right on 
which the other is based is substantial. 
If the sale had been made in favour of 
a person not his heir there could be no 
difficulty in separate treatment of the 
right or property of the vendee and of 
that of the heir in case of conflict bet¬ 
ween them. I feel no difficulty in con¬ 
ceiving the possibility of Mt. Rahim 
Bibi making a waqf of whatever she 
acquired under the sale-deed alone with¬ 
out reference to any other .right which 
might be found to have been vested in 
her. There can be no doubt that, if she 
had expressly stated in the deed of waqf 
that the waqf would operate only on such 
rights as shs acquired under the deed 
of sale from Manzur Ahmad, her right 
as an heir, of failure of the sale, would 
no more be affected than if the sale had 
been in favour of a third person who 
subsequently made a waqf of what, he 
believed, belonged to him. In short 
she had two capacities and had different 
rights or properties vested in her in each 
capacity. It is equally possible that a 
person may not act in any particular 
capacity and may profess to deal with 
all right whatever their sources. Of 
course, if there are no indications to the 
contrary in the deed the entire right of 
the transferrer will be conveyed thereby 
but the deed properly construed may 
lead to a different conclusion. The 
principle underlying S. 8, T. P. Act, 
lays down no more. The general rule 
there enacted is made subject to an ex¬ 
ception, viz., “ unless a different in¬ 
tention is expressed or necessarily im¬ 
plied.” In each case the question resol¬ 
ves itself into one of construction of tho 
particular document. In construing a 
document antecedent events, subsequent 
conduct of the parties to it and sur¬ 
rounding circumstances are as important 
as the words employed in disposing of a 
property. The deed of waqf so far as it 
bears on this question runs thus: 

Mv son Manzur Ahmad, sold tho zomin- 
uari property in Bhitaura Kalan and Amkhera 
mentioned below to me for Rs. 2,00,000, took 
Ra. 10,000 a portion of the consideration 
money from me and left the remaining 
amount of Rs. 1,00,000, with me as an amount 
dedicated for religious purposes and authori¬ 
zed me to spend the sam9. Out of the said 
amount Rs. 15,000 has been spant up to this 


time. Instead of spending the amount of con¬ 
sideration after which the charity shall come 
to an end, it is more beneficial, to make a 
waqf of the said property and utilize the in¬ 
come therefrom in charitable deed as it will 
be a continual gift and permanent charity. I, 
therefore, while in a sound state of body and 
mind and of my own accord withdraw ray pos¬ 
session from the entire 20 biswas “ asli ” 
zamindari property in the village of Bhituaura 

Kalan.and the entire 20 biswas 

‘* asli ” zamindari property together with tho 
cultivated lands in mauza Amkhera, together 
with all the rights appertaining thereto aud 
make a waqf of the same in the name of Che 
Almighty.” 

Now the language of the deed is quite 
clear to my mind as conveying no more 
than what the lady believed, or pre¬ 
tended to believe, to have purchased 
under the sale which is mentioned in the 
forefront of the deed and is a governing 
factor in the entire frame work of it. 
Instead of spending the unpaid price of 

the property,” which would sooner or 
later be exhausted she proceeds to make 
a waqf of the ‘ said ” property. The 
only property which was previously 
mentioned in the deed is the “ zimin- 
dari property ” which her son Manzur 
Ahmad sold ” to her. It is repeated later 

f 

oa in the deed that she made a “ waqf of 
the same.” I cannot pursuade myself to 
hold that these words mean no more than 
the villages named without any reference 
to the particular estate which the execu¬ 
tant declared she possessed in them. It 
is not permissible, in my opinion, to read 
the deed as if it merely stated that 

villages Bhituaura and Amkhera are 
made waqf ” and to ignore the qualifying 
expressions which raise important impli¬ 
cations and confine the property affected 
thereby to the rights acquired under the 
3ale-deed The words “ together with 
all the rights appertaining thereto ” fol¬ 
lowing the expression “ with the culti¬ 
vated land ” have reference only to the 
various sources of income such a 3 sewai 
etc., and oannot have the effect of enlarg¬ 
ing the rights acquired under the sale- 
deed previously disposed of. 

This interpretation of the deed finds 
support from the events that had preceded 
it. Manzur Ahmad was not on the best 
of terms with his uncle and fatlier-in- 
law, Fazal. Ahmad and one great object 
which he and his advisers had was to 
keep tho property out of the reach of his 
heirs. It does appear that he or his ad¬ 
visers inteuied to label the property as 
waqf, whether real or illusory it is need- 
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less to consider. If he had executed a 
deed of waqf it could take effect only to 
the extent o[ one-thircl of his property, 
being made in a state of death illness. A 
sale was, therefore, preferred as it was 
not alfectel by that rule, if made for a 
fair price. Of the consideration the 
major part was left with the mother 
who was trusted to spend it in char¬ 
ity. It is probable that it was then 
contemplated that in lieu of cash the 
vended property be made waqf by 
the vendee who laboured under no dis¬ 
abilities. Whatever his intentions might 
have been, there can be no doubt that 
the mother was in his confidence, and 
she executed the deed of waqf ten 
months later, when the heirs other 
than herself asserted their right of 
inheritance repudiating the sale-deed and 
she, on the other hand, maintained that 
the two villages did not form part of the 
assets of her son who had sold them to 
her in his lifetime. She could not have 
the remotest intention of making waqf of 
her right as an heir of her son or even of 
asserting it. Such a right according to 
her then professions did not exist. I am 
inclined to think that the deed of waqf 
was purposely so drawn up as to make it 
clear that she dedicated only what she 
had purchased. An express reservation 
of her right as an heir was considered, as 
it was, highly inexpedient in view of 
pending disputes and the attitude she 
was adopting to exclude the heirs. 

This Court pronounced the sale-deed 
as invalid on 5th December 1917 and her 
conduct shortly afterwards is very signi¬ 
ficant. She was examined as a witness 
on 15th March 1918 in one of the many 
proceedings between the present plaintiff- 
appellant and herself. The questions put 
to her and answers given by her are 

illuminating. These are : 

lt Q . What arrangement will you make for 
the payment of the amount under account, 
found due by you ? 

“A. I shall execute a sale-deed in respect 
of my legal shares in mouza Amkhera. Par- 
gana Richha, tahsil Baheri, and mouza 
Bhitaura Pergana Pilibhit or pay the amount 
in cash. 

il Q. You have made a waqf of your shares 
in villages Amkhera and Bhitaura Kalan. 
How can you execute a sale-deed in respect of 
then?. 

“A. Manzur Amad sold these villages to 
me on 29th August 1912. The said sale-deed 
has been declared invalid by the Hon’ble 
High Court on account of its being executed 
at the time of death. Hence the will (waqf ?) 
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too, which had been executed by me, by right 
of purchase, has become invalid. I can ex¬ 
ecute a sale-deed in respect of my legal share* 

in the villages aforesaid. I have not made a 
waqf of them.” 

The intention herein declared was 
carried out on 10th June 1918 when she- 
executed the sale-deed in favour of Raja 
Har Prasad and Raja Lalta Pershad the 

predecessor-in-title of defendant-respon¬ 
dents 2 to 6 in consideration of Rs. 80,000 
out of which Rs. 01,000 was left with 
the vendee for payment to the plaintiff- 
appellant in respect of what is mentioned' 
in her statement above quoted. As soon 
as the sale-deed was out of question she 
asserted her right of inheritance which 
was no more affected by the deed of waqf 
than the right of any other heir. It was 
not due to a change'of front but to a con- 
ciousness in her mind that she had made 
a waqf. of what she thought she owned 
under the deed of sale. 

It should be borne in mind that she 
was a pardanashin lady and unless it is 
established by those who rely on the 
deed of waqf that this aspect of it was 
fully explained to her and understood by 
her, it cannot be upheld so as to divest 
her of the right which she was sub¬ 
sequently declared to have inherited from 
her son. For aught we know, if it had been 
brought home to her that the effect of 
the deed was, as is now contended for, she 
might have preferred to drop the ihatter 
altogether or to make express reservation 
in respect of it. There is absolutely no 
such evidence on the record. In a com¬ 
paratively recent case, Faridunnisa v. 
Mukhtar Ahmad (I), their Lordships of 
the Privy Council refused to uphold a 
deed of waqf which was found to have- 
been drafted on instructions given by a 
pardanashin lady but before it was 
faired out on the stamp paper slight- 
variations were made in regard to some 
matters of detail, even though the faired 
out deed containing the alterations was 
subsequently read out and explained be¬ 
fore the registering officer. Their Lord- 
ships re-affirmed the rule which enjoins 
extreme caution in giving effect to the 
deeds executed by pardanashin ladies in 
view of the peculiar disabilities under 
which they labour. * 

Another process of reasoning besides 
the one based on the construction of the 


(1) A. I. R. 1925 P. C. 204=47 All. 703-28 
- O. G. 338=52 I. A. 342 (P. C.). 
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document, leads me to the same conclu¬ 
sion. Beading the sale-deed and the 
waqf deed together, as I think we ought 
to, we find that Mt. Rahim Bibi was 
made a trustee as regards the sum of 
Rs. 1,90,000 left with her for charities. 
The beneficiaries under such a trust were 
the charities—let us designate them as 
God Almighty in whom it would vest 
through human agency according to 
Mahomedan conception. In discharge of 
her obligation to God Almighty she made 
: a waqf of the villages in lieu of the 
aforesaid sum of money. The sale-deed 
failed and with it the trust under which 
charities or God Almighty were the bene¬ 
ficiaries, also failed. The waqf which 
took the place of such a trust cannot 
stand. A concrete instance will better 
explain the position. Suppose, Manzur 
Ahmad had directed in the sale-deed that 
the sum of Rs. 1,90,000 be paid to an in¬ 
dividual named and suppose also that 
Mt. Rahim Bibi made a gift of the two 
villages to such individual instead of 
paying cash to him, it is impossible to 
maintain that the donee would be 
allowed to retain the villages in the 
event of the sale and with it the direc¬ 
tion to the vendee to pay the con¬ 
sideration to him, being set aside. The 
charities or God Almighty in the one 
case and the donee in the other must res¬ 
tore the advantage gained under an 
arrangement of that kind. Dedication is 
tantamount to gift to the deity. I think 
S. 65, Contract Act, fully applies to a case 
like this. It runs as follows : 

"When an agreement is discovered to be 
void, or when a contract becomes void, any 
person, who has received any advantage un¬ 
der such agreement or contract is bound to 
restore it or to make compensation for it, to 
3ho person from whom he received it.” 

There was an agreement between 
Manzur Ahmad, the vendor and Mt. 
Rahim Bibi, the vendee that Rs. 1,90,0U0 
would be spent on ‘charitable purposes.’ 
In pursuance of that agreement she 
assigns certain properties to charities by 
making waqf of them. The charities or 
God Almighty received to that extent an 
advantage under the agreement embodied 
in the sale-deed which is subsequently 
discovered to be void.’ Every ‘person’ 
whether a party to the agreement or not, 
i3 bound to restore it.’ The word 
person’ in that section includes a juris¬ 
tic person and is not limited to a human 
6eing. 


For the foregoing reasons I am unable 
to accede to the contention put forward 
on behalf of the plaintiff-appellant by his 
learned counsel that the deed of waqf, 
though it cannot take effect as regards 
the two villages in their entirety is op¬ 
erative to the extent of one-third which 
belonged to Mt. Rahim Bibi as an heir of 
her son. But for the view that I have 
taken of the waqf not being annexed to 
the property she inherited from Manzur 
Ahmad as distinguished from the pro¬ 
perty she purchased I am in full agree-, 
ment with my learned colleague. I hold 
also that the suit is not barred 
by re3 judicata or S. 233 (K), Land, 
Revenue Act for the reasons so lucidly 
set forth in his judgment. The result, 
however, of my finding on the vital ques¬ 
tion, whether the deed of waqf divested 
Mt. Rahim Bibi of her one-third share in 
the two villages, which she has been found 
to have inherited from Manzur Ahmed is 
that plaintiff-appellant has no right as 
mutwalli in the property in dispute which 
remained unaffected by waqf. f would 
uphold the decree of the Court below dis¬ 
missing his suit with costs. 

Kendall, J .—The suit out of which 
this appeal arises was filed by Shaikh 
Fazal Ahmad mainly for a'declaration that 
a 1 /3rd share in each of the villages, 
Bithaura Kalan and Amkhera is property 
dedicated in a deed of waqf and that de¬ 
fendants 1 to 6 have no right in it. The 
facts which led up to the suit will need 
some preliminary explanation, and in the 
first place the short pedigree given in the 
plaint and in the judgment of the lower 
Court may be consulted. Fazal Ahmad the 
plaintiff-appellant had a brother Zahur 
Ahmad (deceased) who married Mt. Rahim 
Bibi, and they had a son named, Manzoor 
Ahmad. Manzoor Ahmad possessed con¬ 
siderable property, but though he married 
more than once ho had no family. He 
appears to have been on bad terras with 
his uncle, Fazal Ahmad. On 29th August 
1912 he executed a document purporting 
to be a sale-deed of the whole of his pro¬ 
perty in favour of Mt. Rahim Bibi. This 
deed was subsequently held to be invalid, 
but this question was not finally decided 
until 8th December 19L7 when the matter 
was set at rest by the High Court. The 
main question for decision in the present 
suit is whether a deed of waqf which was 
executed by Mt. Rahim Bibi on 23rd June 
1913, dedicating two of the villages which 
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had been conveyed to her by that invalid 
deed of Manzoor Ahmad is valid to the 
extent of the share which Mt. Rahim 
Bibi inherited from Manzoor Ahmad. 

Two or three days after executing the 
invalid sale-deed Manzoor Ahmad died. 
Mt. Rahim Bibi believed herself to be 
the owner of the whole of this property 
under the sale-deed which had not yet 
been declared to be invalid. It was about 
ten months later that she executed the 
deed of waqf. Before considering that 
deed in detail it may be as well to give a 
brief history of subsequent events, in 
order to explain the attitude of the par¬ 
ties to these proceedings, especially that 
of the plaintiff Fazal Ahmad. After the 
death of Manzoor Ahmad there was liti¬ 
gation between Mt. Rahim Bibi and Man¬ 
zoor Ahmad’s other heirs, who claimed 
that the deed executed by Manzoor Ahmad 
was not a sale but a gift. A suit was 
brought by the widows of the deceased 
for possession of their shares by inheri¬ 
tance, and for avoidance of the so-called 
sale-deed. Mt. Rahim Bibi, however, acted 
as if that deed was valid, and after exe¬ 
cuting the deed of waqf in June 1913 ap¬ 
plied for and obtained mutation of names 
in both villages on the basis of the deed 
of waqf. From the revenue Court pro¬ 
ceedings printed at pp. 85 and 89 of the 
printed book it is clear that mutation had 
been obtained in her name after the death 
of Manzoor Ahmad, and thit she had 
mutation effected, after from her own 
name "in favour of God the Almighty.” 
The present plaintiff, Fazal Ahmad, who 
as one of the heirs of Manzoor Ahmad was 
at that time disputing the deed of sale 
and the wakf, had by some means become 
the lambardar of these villages, and suc¬ 
ceeded in preventing the lady from reali¬ 
zing the profits, and in consequence she 
had to execute leases and also sale-deeds 
of the arrears of profits. As to the 
amount she realized and the manner in 
which she disposed of the money there is 
very little evidence. But it appears that 
she was doing her best to realize the pro¬ 
fits and that she was being baulked as far 
as possible by her brother in-law, Fazal 
Ahmad. 

On 3rd January 1918, after the deci¬ 
sion of the High Court, several matters 
that were in controversy between Fazal 
Ahmad and Mt. Rahim Bibi were re¬ 
ferred to arbitration. It may be men¬ 
tioned that Mt Rahim Bibi had con¬ 


veyed some property to her two nephews- 
Taj-uddin and Wasal-uddin whose names 
appear in the pedigree, and who in these' 
arbitration proceedings were supporting 
her. The arbitrator made his award on- 
22nd April 1918, and this is printed at 
pp. 173 to 185. The validity of the waqf 
was not one of the matters which had 
been submitted to him for decision, but- 
he did express an opinion in his award 
that that deed like the sale deed was 
fictitious, unlawful, null and void, and 
he gave a decree by which Mt. Rahim 
Bibi was directed to pay to Fazal Ahmad 
Rs. 61,480-6-1 within two months or els© 
to transfer her shares in the villages of 
Bithaura Kalan and Amkhera to him- 
Instead of doing this Mt. Rahim Bibi 
executed a sale deed of these villages in 
favour of Rii Bahadur Har Prasad, defen¬ 
dant 1 and the predecessor of defendants' 

2 to 6. These are the contesting defen¬ 
dants. The award was filed in Court and) 
was at first embodied in an ex part© 
decree, but an application to set asid© 
this decree was ultimately successful* 
and the case was remanded, with the re¬ 
sult that on 14th September 1920 the 
Subordinate Julge refused to make the- 
award a rule of the Court. 

On the strength of the sale-deed exe¬ 
cuted by Mt, Rahim Bibi in 1918 th© 
contesting defendants sued for partition 
of the property which they had bought- 
from her. Fazal Ahmad naturally found 
his position considerably changed since 
the diys when he had contested the exe¬ 
cution of the dee! of waqf. If that deed 
was invalid Mt. Rahim Bibi had a right 
to sell the property to the respondents. 
On the other hand if the deed of waqf 
was a good one, the respondents could 
claim no title at all. In filing the pre¬ 
sent suit therefore he has pleaded that 
the deed of waqf is a good one and that 
the sale to the respondents is invalid. 

The learned Subordinate Judge ha& 
dismissed his suit on various grounds^ 
He has held that the waqf wa3 invalid. 
His reasons for his finding are not very 
clearly defined, but the main ones appear 
to be that the deed of waqf was executed 
in order to defeat creditors and to fortify 
the invalid deed of sale in favour of Mt. 
Rahim Bibi. He also found that the 
suit was barret! by the doctrines of 
estpppel aai res judicata. 

These last issues may conveniently b^ 
dealt with in the first place. The Su - 


1929 Fazal Ahmad v. Har Prasad (FB) (Kendall, J.) Allahabad 471 


ordinate Judge found that there were 
certainly elements of estoppel present 
in the case, arising out of certain repre¬ 
sentations and declarations made before 
the suit by Fazil Ahmad. These need 
not be enumerated here, 'but they were 
made as may be readily understood at a 
time when Fazal Ahmad was contending 
that the deed of waqf was invalid. He 
was doing this in his capacity as one of 
the heirs of Manzoor Ahmad. Fazal Ahmad 
however, is now suing in his capacity as a 
mutwalli under the deed of waqf having 
succeeded Mb. Rahim Bibi who died on 
15th August 1921. It will be seen from the 
deed of waqf (p. 61 of the printed record) 
that Mt. Rahim Bibi appointed herself 
the first mutwalli, and after her death 
Shaikh Wasal-uddin, Shaikh Shams- 
uddin, Shaikh Fazil Ahmad and Khalil - 
ul-Rahman. These other gentlemen 
have been made pro-forma defendants, 
and after the question of estoppel had 
been raised, one of them, Khalil-ul-Rih- 
man, made an application to be impleaded 
a 9 a co-plaintiff but his application was re¬ 
jected. It appears to me that the Subordi¬ 
nate Judge would have been well advised 
to allow the application if he considered 
that Fazal Ahmad was personally estop¬ 
ped from proceeding in this suit on be¬ 
half of the waqf, for it would certainly 
have been an advantage to have the is¬ 
sues between the representatives of the 
waqf and the contesting defendants, who 
denied the waqf, settled once for all. 
However, I think it is clear that Fazal 
Ahmed was not estopped. Whatever his 
private views may have been about the 
validity of the waqf and however he may 
have expressed them, they would not 
estop him from supporting the valdity 
of the waqf in his capacity as mutwalli. 

It has been urged in argument, however, 
that Fazal Ahmad is bound by the order 
of the arbitrator. Although this was 
not made a decree of the Court, it is 
claimed that it will nevertheless be bind¬ 
ing on the parties to the reference. This 

is a wider question than that of the per¬ 
sonal estoppel of Fazal Ahmad because 
Mt. Rahim Bibi was herself a party to 
the reference. The terms of reference 
are printed on p. 161 and it is admitted 
that they do not empower the arbitrator 
to decide the question of the validity of 
the waqf. It is not, therefore, necessary 
to consider whether the decision of the 
arbitrator on such a point would have 


been binding on the parties to the agree¬ 
ment, or whether the parties had the 
power to refer such a matter to arbitra¬ 
tion. The fact remains that they did 
not do so. It is true that the arbitrator 
expressed an opinion on the subject, viz: 
that the waqf was invalid, and apparently 
both Fazal Ahmad and Mt. Rahim Bibi 
were prepared to accept that decision and 
to act upon it. In fact the lady pro¬ 
ceeded forthwith to execute the sale-deed 
in favour of the respondents within a 
few months of the arbitrator’s award, 
evidently in the belief that she was now 
free to regard the waqf property as her 
own. It does not follow from this, how¬ 
ever, that the obiter dictum of the arbi¬ 
trator on a question which had not been 
formally referred to him by the parties 
in the agreement of reference was bind¬ 
ing on the parties to the arbitration. The 
cases of Muhammad Newaz Khan v., 
Alem Khan (2) and Bhanrao v. Radha - 
hai (3), on which the lower Court has 
relie3, show that a refusal of the Court 
to file the award does not have the effect 
of making the award invalid, and that it 
may be binding on the parties to the 
reference, but they go no further. The 
Subordinate Judge has also held that 
S. 233K, Land Revenue Act, bars the 
plaintiff’s suit, but the same argument 
applies to this issue as well. In the parti¬ 
tion proceedings of 1919 Fazal Ahmad 
had made an objection to the application 
of the present respondents on the ground 
that the property which they claimed 
belonged to him as a result of the arbi¬ 
tration award. The question between him 
and the respondents was raised and de¬ 
cided in the revenue proceedings, but he 
did not represent the waqf property at 
that time, and it does not appear that he 
had any title to raise an objection on 
behalf of the waqf even if it had been in 
his interest to do so, which at that time 
it was not. 

The chief question in the appeal, how¬ 
ever, is whether the deed of waqf itself 
is a valid one. It has been contended on 
behalf of the appellant by Mr. O’Conor 
that the leirned Subordinate Judge was 
not justified in finding that the property 
in dispute is not a waqf property and 
that the deed was a colourable and ficti- 

(2) [1891] 18 Cal. 414=18 I. A. 73=6 SaZ 

26 (P.c.;. 

(3) [1909] 33 Bom. 401=2 I. C. 431=11 Bom. 

L. R. 40C. 
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tious document. The deed has been at¬ 
tacked mainly on the ground that it is 
closely connected with the sale-deed exe¬ 
cuted by Manzoor Ahmad in August 1912, 
and this question needs close examina¬ 
tion. In the so-called sale-deed, Man- 
zoor Ahmad purported to sell the whole 
of the zemindari property in the two 
villages to Mt. Rahim Bibi for a consi¬ 
deration of Rs. 2,00,000. Of this some 
R 3 . 10,000 was stated to have been 
received in cash, and the balance of 
Rs. 1,90,000 was left with the vendee 
with instructions that she should spend 
it at her discretion in charitable purposes 
for the eternal benefit of my soul.” 
As has already been stated, Manzoor 
Ahmad died within a few days of execut¬ 
ing this deed and Mt. Rahim Bibi ob¬ 
tained mutation in her own name. She 
did not spend the cash on charity, but on 
23rd June 1913 executed a waqf of the 
corpus of the property. The important 
clauses in the deed are as follows : 

Mv son Manzoor Ahmad deceased sold 
the zamindari property in Bhifcaura Kalan 
and Amkhera mentioned below to me for 
Rs. 2,00,000, took Ri. 10,000 a portion of the 
consideration money from me and left the 
remaining amount of Rs. 1,90,000 with me as 
an amount dedicated for religious purposes 
and authorized me to spend the same. Out of 
the said amount Rs 15,000 has been spent up 
to this time. Insteal of spending the amount 
of consideration after which the charity shall 
come to an end, it is more-beneficial to make 
a waqf of the said property and utilize the 
income there from in charitable deeds as it 
will be a continual gift and permanent cha¬ 
rity. I, therefore, while in a sound state of 
body and mind and of my own accord with¬ 
draw my possession from the entire 20 biswas 
asli zemiudari property...•••...together with all 
the rights appertaining therein and make 
a waqf of the same in the name of the 
Almighty.” 

I am not clear whether the Subordinate 
Judge intended to find that the waqf was 
absolutely fictitious, that is to say, that 
the lady never intendel to execute a waqf 
deed or never intended to transfer the 
property by means of this deed and to 
dedicate it, or whether he considered that 
there was a transfer and dedication bub 
that it was made in order to defeat credi¬ 
tors, or for some other indirect purpose. 
No fault can be found with the form of 
the deed, or with the catalogue of objects 
on which the income from the property 
is to be expended. Some attempt has 
been made to show that the waqf was 
never carried into effect. We know, as 
has been stated earlier in this judgment, 


that Mt. Rahim Bibi obtained mutation 
in favour of Almighty God, and that she 
executed leases of the villages because 
she was unable to collect the profits her¬ 
self owing to the obstruction of the pre¬ 
sent plaintiff-appellant, Fazal Ahmad. 
There is evidence to show also that she 
sold the profits which she had not been 
able to collect. It is argued that in 
obtaining mutation she was merely com¬ 
pleting the fiction initiated by the deed 
itself. That of course is a possible 
theory, but it does not account for the 
leases and the sale-deeds of profits. In 
these she describes the property as waqf 
property and herself as the mutwalli ; 
for instance in the sale-deed in favour of 
Tasdiq Husain, dated 1916, three years 
after the execution of the waqfnama, she 
is still maintaining the existence of the 
waqf. All the evidence on the file points 
to the conclusion that whether the waqf¬ 
nama was colourable or not it was in¬ 
tended to be a real dedication and nob • 
merely a fictitious deed. It is argued 
that even if Mt. Rihim Bibi did obtain 
the profits of these villages as mutwalli 
yet it is not proved that she spent the 
money on the charitable objects set forth 
in the deed. It is true that there is very 
little evidence to show how the money 
was spent. It must, however, be remem¬ 
bered that the suit was brought in 192-1 
and that it must be extremely difficult to 
produce in Court direct evidence of the 
manner in which the deceased lady dis¬ 
posed of the profits over a period which 
started 11 years before. The plaintiff 
was nob cidled upon by any definite 
pleading in the written statement, or 
by any direct issue, to account for 
the disposal of those profits. In fact 
it was for the defendants to prove if they 
wished to do so that the profits had not 
been properly spent, if they wished to 
support their plea that the deed of waqf 
was fictitious and colourable. There 13 
on the record a long statement which 
wa 3 made by the lady herself in a suit 
between her and the heirs to Manzox 
Ahmad’s estate. In this she deposed 
that she had spent a great deal of mouc> 
on pilgrimages to Mecca and very little 
on herself, that she did execute this deei 
as a deed of waqf though the validity of 
the waqfnama was not being agitated lQ 
those proceedings and that she did so ° r 
the peace of Manzoor Ahmad 9 sou • 
She had also executed a deed of waqf f° L 
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the salvation of her elder son who diel 
before Manzoor Ahmad. Suoh evidence as 
there is on the file, therefore, shows that 
she did intend to execute an effective 
waqfnama, that the waqfnarna is unim¬ 
peachable in form and that she did take 
steps to carry it into effect. To meet 
this there is nothing except hypothesis. 

The argument that has been pressed 
most strongly in this Court is that the 
wording of the deed of waqf itself shows 
that Mt. Rahim Bibi intendei to dedi¬ 
cate the interest that she had derived in 
the two villages from Manzoor Ahmad 
under the invalid sale-deed, and that as 
it has now been proved that she de¬ 
rived no interest from him under that 
sale-deel it necessarily follows that in 
executing the waqfnarna she really trans¬ 
ferred or dedicated nothing at all, and 
the terms of the deed cannot be made to 
cover the interest in the property which 
she derived by inheritance on Manzoor 
Ahmad’s death. In fact it is sought by 
the respondents to trace the closest pos¬ 
sible connexion between the waqfnarna 
and the deed of sale executed by Man¬ 
zoor Ahmad. This was what the arbitra¬ 
tor did when ho came to the conclusion 
that the waqfnarna like the sale-deed was 
null and void. It is argued that this 
waqfnarna was the consideration for the 
sale of villages by Manzoor Ahmad, and 
That as the sale.has been held to be in¬ 
valid the consideration must fail. It is 
perfectly true that tHe sale-deed contains 
an instruction to the lady to spend the 
purchase money in charitable purposes, 
and that instead of doing so she executed 
the waqfnarna. Even if it could be held, 
uowever, that there was a contractual 
obligation with Manzoor Ahmad to exe¬ 
cute the waqfnarna, yet when the waqf- 
numa had been executed the matter had 
pissed beyond the stage of a contract 
* ith Manzoor Ahmad, and there had 
oeen a definite transfer of property and 
indication to the Almighty. It does not 
-oern to me that this could be revoked 

merely because the sale had failed. Nor 

o .jolieve that in executing the waqf- 
oama Mt. Rahim Bibi made any such 
mental reservation as is suggested by the 
aspondente. The argument' is to the 
m lowmg effect. I Q the waqfnarna 
Mt. Rahim Bibi first states that Man- 

imad 8old fcl10 P^perty to her and 
-eft the purchase money with her. She, 

therefore, withdrew her possession and 


mado a waqf of the property in the name 
of the Almighty. That is to say, she 
only executed the waqfnarna because 
Manzoor Ahmad has sold her the pro¬ 
perty and left the purchase money with 
her, and it follows that she was only 
dedicating the interest which she had 
derived from Manzoor Ahmad. At the 
time when she executed the waqf the 
lady was legally entitled to l/3rd of the 
property as the heir of Manzoor Ahmad 
and not to the whole of it as purchaser 
under the sale-deed. She did not know 
that this was her legal position, but she 
believed herself to be the owner by pur¬ 
chase of the whole property. Did she 
say to herself : 

“ I am executing this waqf on the under¬ 
standing that the sale-deed holds good, but 
I do not intend to dedicate the property I 
inherited from Manzoor Ahmad in the event 
of the sale-deed being invalid ?” 

It is argued that this was her attitude 
when she executed the waqfnarna, but 
I cannot bring myself to believe that 
these doubts really pissed through her 
mind. What she was thinking of was 
not the interest that she had bought 
from Manzoor Ahmid, or the interest 
that she might have inherited from him 
in the course of law but she was think¬ 
ing of -the zamindari property in 
Bithaura Kalan and Amkhera ” and whe¬ 
ther she derived her title to it from the 
sale-deed or from inheritance this is 
what .she dedicated in the waqfnarna. 
Under S. 8, T. P. Act : 

“ Unless a different intention is expressed 
or necessarily implied a transfer of property 
passes forthwith to the transferee, all the in¬ 
terest which the transferrer is then capable 
cf passing in the property and in the legal 
incidents thereof. ” 

On the face of the waqfnarna it is a 
transfer or dedication of the zjmindari 
property in the two villages and not of 
the questionable interest which she had 
derived under the sale-deed. If she had 
no interest in the property, of course 
she could transfer nothing ; but she did 
legally own one-tbird of these villages, 
and wa3 capable of pissing that interest 
by means of the waqfnamu It appears 
to me that she must bo held to have 
passed that interest, and that the waqf- 
nama must 8 be held to be valid to the 
extent of a third share in these villages. 

Mr. 0 Conor on behalf of the appel¬ 
lant has frankly stated that he cannot 
expect the sympithy of the Court of be¬ 
half of bis client and in this I fear that 
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be is right. It is, however, in evidence 
that the respondents knew all tli9 cir¬ 
cumstances of the case when they 
bought the property from Mt. Rahim 
Bibi, that is to say they knew there was 
in existence a waqfnama and they were 
warned of this by the plaintiff-appel¬ 
lant himself. Whether they ultimately 
lose their money or not, however, it is 
clear that a valid deed or waqf cannot be 
set aside for sentimental reasons. I 
would, therefore, allow the appeal, set 
aside the decree and order of the lower 
Court and direct that the plaintiff-appel¬ 
lant's suit be decreed with costs in both 
Courts. 

Order of Reference —As the two 

Judges composing this Bench are divided 
in opinion on a question which is deci¬ 
sive of the appeal and as it is one of law 
and of considerable importance to the 
parties it is referred to a larger Bench. 

The question to be referred to such 
Bench is : 

“ Whether the deed of waqf dated 23rd 
June 1913, assuming it to be otherwise valid, 
operates on the one-third share of Mb. Rahim 
Bibi in villages Bithaura Kalan and Am- 
khera or whether it is confined to such es¬ 
tate as she was believed to possess in them 
under the sale-deed dated 29bh August 1912. J* 

The Hon’ble Chief Justice, will be 
requested to form such larger Bench for 
the decision of the question referred to 
above. 

Mukerji, J. —A single question of 
law has been referred to this Bench be. 
cause of a difference of opinion between 
the learned Judges who constituted the 
Bench hearing the first appeal. The 
question is formulated as follows : 

“ Whether the deed of waqf dated 23rd 
June 1913, assuming it to be otherwise valid 
operates on the one-third share of Mb. Rahim 
Bibi in villages Bhitaura and Amkhera or 
whether it is confined to such estate as she 
was believed to possess in them under the 
sale*deed dated 29th August 1012.” 

(After stating the facts the judg¬ 
ment proceeded). It will be noticed 
that the question before this Bench 
is one of pure law. It is necessary 
to emphasize this fact, because it was 
sought to raise certain questions of 
fact in the course of argument, on behalf 
cf the respondents. For example, it was 
suggested that Rahim Bibi had no know¬ 
ledge that she had an alternative title to 
the property, that she had no competent 
advice and so on. In my opinion, for 
the purpose of deciding the question, we 


have to assume, as the question itsel 
assumes, that the deed of waqf of 23rd 
June 1913 is a perfectly valid docu¬ 
ment and has no flaw of any kind. 

The point for decision is rather narrow 
although many facts had to be narrated 
to fully appreciate the position. It is 
common ground that t^e guide furnished 
by law, in this case, to the Court, is S. 8, 
T. P. Act. That section lays down a 
rule of construction in the absence of a 
different intention being expressed or 

necessarily implied. It runs as follows: 

“Unless a different intention is expressed 
or necessarily implied, a transfer of property 
passes forthwith to the transferee of the in¬ 
terest which the transferrer is then capable 
of passing in the property and in the legal 
incidents thereof.” 


For the plaintiff it is contended that 
Rahim Bibi made a waqf of the entire 
villages and, if from want of title to the 
entire villages, the waqf cannot attach 
to them, in their entirety, it must attach 
to her one-third share. On the other 
hand it is contended that Rahim Bibi 
had two titles to the property, one title 
being that which she got by virtue of the 
sale-deed executed by her son in her 
favour and the other title, which was in 
the alternative, was that of inheritance, 
on the death of her son It is further 
urged that Rahim Bibi by the deed of 
waqf, transferred or purported to transfer 
only such title as she thought she pos¬ 
sessed by virtue of the sale-deed and this 
necessarily shows that she excluded 
from the operation of the transfer, such 
title as she got by right of inheritance. 

I have to find out which of these two 
contentions is right. 

To start with, an examination of S. 

T. P. Act, shows that it lays down a rule 
of construction which must be applied 
to the case of a transfer which, ex hypo- 
thesi, does not tell us whether any parti¬ 
cular interest, possessed by the trans¬ 
feree, was meant to pass by the convey¬ 
ance or not. The object of the section 
is therefore, to stabilize title and to 
remove, from the region of pure specula¬ 
tion, what passed in the mind of the 
transferrer or the transferee at the date! 
of the transfer. It seems to me to w 
also reasonably certain that, when S. > 
speaks of ‘transfer of property , it speaks 
of transfer of some property which may 
be tangible or intangible, but not xnexe 
title. But when it speaks of interes 
it includes title, large or •small, vox 


1929 


Fazal Ahmad v. Har Prasad (FB) (Mukerji, J.) Allahabad 475 


example, a man may possess two titles to 
a property. He may be aa executor, en¬ 
titled to dispose of the property in its 
entirety, and he mayalso own a benefi¬ 
cial interest, in a fractional share in the 
property. Under S. 8, therefore, when 
such a man transfers the property, with¬ 
out clearly signifying whether he has 
transferred the property as the executor 
or as a part owner of it, it will be pre¬ 
sumed that the larger interest, namely, 
that of an executor also passed along with 
the smaller interest as a part owner: see 
Bijraj Nopani v. Purasundari (4) and 
Ganga Bai v. Sona Bai (5). 

I have^ound it necessary to make 
these remarks as it was argued at the 
Bar that a man transfers not a “property” 
but his “title” to the property. In my 
opinion S. 8, T. P. Act, contemplates the 
transfer of property and, then lays down 
what are the “interests” in that property 
shat should be deemed to have passed. 
The reason for this argument was that 
in the deed of waqf Mt. Rahim Bibi 
makes no mention, whatsoever, of her 
right to inherit a one-third share in the 
villages anl makes mention of only the 
fact that she purchased the property 
from her son. 

There can be no doubt that Rihim 
Bibi purported to transfer, by way of a 
waqf, the entire villages. There can also 
be no doubt, to my mind, that the result 
would be the same, if Rahim Bibi execu¬ 
ted a sale-deed of the villages, instead of 
a waqf. If Rahim Bibi had sold the 
entire villages instead of making a waqf 
of the same, it having heen held that 
she got no title under the sale-deed 
executed by her son, the purchaser would 
still have got a title to the one-third 
share Rahim Bibi inherited from her 
son. On the language of S. 8, T. P. Act, 
therefore, the presumption is that when 
Rahim Bibi transferred the two villages, 
she, thereby, passed not only such title 
(good, bad or indifferent) as she had 
acquired or she believed she had acquired 
from her son, by virtue of the sale-deed 
but also such title as she had, as a matter 
of law, acquired by inheritance on the 
death of her son. 

It was contendel that the deed of 
waqf and the sale-deed should be read 

(4) A. I. R. 1914 p.~c; 92—42 Gal. 50=41 

I.A. 189 (P.G.). 

(5) [1916] 40 Bom. G9-2S I. C. 544 -17 Bom. 

L. R. 303. 


together and when read together, they 
afforded a clear indication that Rahim 
Bibi was not transferring her such in¬ 
terest as she had inherited on the death 
of her son. As I have said before, the 
question, therefore, narrows itself down 
very much. We have to find out whe-| 
ther the deed of waqf expresses au inten¬ 
tion to the effect that such right as Rahim 
Bibi might hold in the villages in ques¬ 
tion, by right of inheritance from her son, 
were meant not to pass to the Almighty 
and that it was the intention of Rahim 
Bibi, either clearly expressed or neces¬ 
sarily implied, that if Rahim Bibi’s title 
by purchase from her son, to the entire 
villi ages, failed, the Almighty would be 
deprived of all interest in the villages 
and that Rahim Bibi would be at liberty 
to sell her one-third share in the two: 
villages to any party she liked. In my 
opinion, the sale-deed and the deed of 
waqfr even if read together, do not afford 
any such indication. 

I have already mentioned that the sale- 
deed executed by Manzur Ahmad recites 
that he left almost the entire considera¬ 
tion with his mother to be spent on chari¬ 
table purposes. It has been found by this 
Court and the finding is res judicata, that- 
nothing whatsoever was paid as the sale 
consideration. The transaction was one 
of pure gift. Rahim Bibi, however, says 
in the deed of waqf that she was execu¬ 
ting the document in pursuance of the 
wishes of her son. She knew that she 
had a third share in these two villages 
gifted to her, as much and no more as she 
had, in tlie other properties of Manzur 
Ahmad, inherited by her along with other 
heirs. She must have therefore known 
that by executing the deed of waqf she 
was giving away her third share in the 
two villages. If, therefore, she wanted 
to make a waqf, conditionally, that is to 
say, if it was her intention that the waqf 
should take effect only in the case of the 
ostensible sale-deed in her favour being 
good in law, she would have said so. We 
need not here consider, if she had made a 
conditional waqf, how far it would have 
been valid in law. I need not repeat, but 
the whole point is, there is nothing in the 
deed of waqf which indicates, unmistakea- 
bly, that the deed of waqf was a condi¬ 
tional deed and was to be of no effect at 
all, if the sale in favour of Rahim Bibi 
fell through. The fact that she makes 
mention of the sale-deed in her favour is* 
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only because she had to recite the source 
of her title, according to the practice of 
the country. If she mentions that it was 
the wish of her son that the sale proceeds 
should be spent on charity, she does so, 
to explain the motive for her action, al¬ 
though she does not profess to fully comply 
with her son’s wishes, which were to the 
effect that the sale proceeds should be 
spent and net;the corpus of the estate. Giv¬ 
ing the case my best consideration, l am 
clearly of opinion th it the waqf doo3 not 
attach to theone-third share of RihimBibi. 

I am not at all concerned as to how far 
morally justified is the plaintiff in making 
the claim. At one stage of the argument 
before us, it was said that the sale pro¬ 
ceeds of the property, now in dispute, 
went to satisfy a debt due to the plaintiff 
himself, from Rahim Bibi. That may be 
so. The debt was a just debt and it was 
the duty of Rahim Bibi to pay it; but 
that did not mean that she should have 
sold the property which she had dedi¬ 
cated to the Almighty. She had owned 
other properties which she had given away 
to her brother’s sons. Some part of that 
property should have been sold to pay 
Rahim Bibi’s just debts, or, if Rahim 
Bibi could not pay her debts, she 
might have chosen to take shelter in 
the insolvency Court. But she chose to 
sell unsaleable property and raised 
money, there is nothing morally wrong, 
on the part of the plaintiff, to accept the 
money and then say that the sale was not 
justified. The plaintiff could not com¬ 
pel Rahim Bibi to sell ether properties, 
in order to pay him. He did not per¬ 
suade her to sell the waqf property. As [ 
have said, my answer to the question is 
that the waqf doe3 attach to the one- 
third share of Rahim Bibi. 

Kendall, J .—For the reasons given in 
my judgment of 1st August 1928, I agree. 

Niamat Ullah, J .—I am of opinion 
that the deed of waqf dated 23rd June 
1913 does not operate on the one-third 
share of Mt. Rahim Bibi which she in¬ 
herited from Manzur Ahmad, in villages 
Bhitaufa and Amkhera, and that it is 
confined to such estate as she was be¬ 
lieved to possess in them under the sale- 
deed, dated 29th August 19L2. No further 
light was thrown on the matter in con¬ 
troversy and .the arguments before the 
Full Bench proceeded on the same lines 
as before. My reasons are fully set out 
in the judgment, delivered as a member 


of the Division Bench making the re¬ 
ference which should be referred to a 3 
indicating my views on the questions 
involved in the reference. 

By the Court . —The answer to the! 
question of law, referred to the Bench of 
of three Judges is the answer of the majo¬ 
rity, viz. the waqf does attach to the 
one-third share of Rahim Bibi, in the 
two villages and does not fail, in its 
entirety, because the transaction of sale 
by Manzur Ahmad, in her favour, fails. 

Kendall, J .—The question referred to 
the Full Bench was : 

“Whether the deed of waqf dated 23rd June 
1913, assuming it to be otherwise valid, ope¬ 
rates on the ono-third share of*Mt. Rahim 
Bibi in villages Bhitaura Kalan and Amkhera 
or whether it is confined to such estate as 
she was believed to possess in them under 
the sale deed dated 29th August 1912?” 

This question has been answered in 
the decision of the Full Bench, dated 5th 
March 1929. viz : 

“the waqf do s attach to the ono-third share of 
Rahim Bibi in the two villages and does not 
fail, in its entirety, becauso the transaction 
of sale by Munzur Ahmad in her favour, 
fails.” 

On the appeal coming before the original 
Bench for disposal after this decision it 
was argued by Sir Tej Bahadur Sapru 
for the respondents that although the 
decision of the Full Bench showed con¬ 
clusively that the waqf must attach to 
the one-third share of Mt Rahim Bibi, 
yet the question ‘was still open whe¬ 
ther Mt. Rahim Bibi as a pardana 3 hin 
lady could bo held to bo bound by the 
deed, seeing that it had not been proved 
that the legal position had been fully ex¬ 
plained to her before or at the time 
when she executed the deed of waqf, that 
is to say, it had nob been explained to 
her that in the event of the sale-deed 
executed by Manzur Ahmad being held 
to be invalid, the waqf which she was 
executing would attach to the estate 
which she would inherit as the heir of 
Manzur Ahmad. In support of th 13 
argument reference was made to the de¬ 
cision in the cise3 of Kamawati v. Dig- 
bijeti Singh (G) and Farid-unnissa v. 
Mukhtar Ahmad (l). In these cases it 
is to be observed it was held that the 
pardanashin lady was not bound by hei 
deed in which owing to a misappreh 011 * 
sion she had parted with larger estates 
that she beiievei herself t o b e possesse 1 

(6) A. I. R. 1922 P.C.14-13 All. 525=18 I. A. 

381. 
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of, that is to say, the effect of 
was detrimental to her owin 
ignorance. In the present case when it 
was originally argued before us the way 
in which the respondent’s contention 
was put forward was rather different. In 
discussing the construction of the deed 
cf waqf it was suggested that, as the 
lady was not aware that in the event she 
would b9 fouilto be possessed of the 
estate inheritel from Manzur Ahmad not 
of theestate sold to her by Manzur Ahmad 
it cannot have been her intention to trans¬ 
fer the former estate by the deed of waqf, 
and consequently the deed of waqf could 
not attach to that estate. This was the 
point on which my learned brother and 
I disagreed, and this was the point de¬ 
cided by the Full B3nch. 

The question whether the circum¬ 
stances were fully explained to the lady 
was not one which ever had any pre-emin¬ 
ence in the proceedings. In the plaint 
the case in support of the waqf is set 
forth ia paras. 3 and 4, and in the written 
statement in reply to para. 3 of the plaint 
it ^yas said : 

“Mt. Rihim Bibi had never the intention 
to make a “waqf” in respect of any portion of 
the estate of Manzur Ahmad, nor has sho 
done so. If any deed of “waqf” referred to 
in this paragraph was brought into existence 
in any way, it is simply fictitious.” 

It was not set forth that the legal 
position had not been explained to Mt. 
Rihim Bibi, or that the deed of waqf 
was invalid because of any misappre¬ 
hension on her part due to her being a 
pardanashin lady. The plaintiff was, 
therefore, never called on to answer 
this allegation oi to bring evidence 
to prove that the legal position 
had been explained to the lady or 
that she herself understood it. Evi¬ 
dence was, however, brought to show 
that the waqf had been carried into 
effect and my own decision was that the 
evidence was sufficient to show that the 
lady believed herself to be the full pro¬ 
prietor of the whole estate, that she in¬ 
tended to transfer the whole estate by 
the deed of waqf, that she did so trans¬ 
fer it and that the deed was, therefore, 
effective as regards the smaller estate of 
which the subsequent event showed that 
she was the owner. As she was fully 
satisfied that she possessed the whole 
sixteen annas and was under no misap* 


prehension as to the effect of the waqf 
on the estate, it was clear to me that 
the execution of the waqf was the free 
and intelligent act of the lady, and, 
therefore, there was no obligation on the 
plaintiff to bring positive evidence to 
prove that the whole legal position had 
been explained to her, viz., that if her 
title as vendee of the whole estate should 
fail, the waqf would attach to the lesser 
estate inherited from Manzur Ahmad. 
There was no doubt in my mind and I 
believe there was none in that of my 
learned brother as to the circumstances 
in which the waqf was executed, viz., 
that she believed herself to be the owner 
of the full estate and that she intended 
to execute a waqf of it in that belief. 
The point in which we differed was this. 
I considered that she could not in the 
circumstances have had any intention of 
reserving any possible estate that she 
might be found to have inherited from 
her son : whereas my learned brother 
held that there might have been such an 
intention. There was, therefore, no 
question of fact before the Full Bench, 
and for this reason the Full Bench did 
not allow it to be discussed. The ques¬ 
tion whether on these facts Mt. Rahim 
Bibi as a pardanashin lady would be 
bound by the deed of waqf appears to me, 
therefore, to be one that is entirely 
covered by the decision of the Full 
Bench. The result is that I would 
allow the appeal, sot aside the decree 
and order of the lower Court and direct 
that the plaintiff-appellant’s suit be 
decreed with costs in both Courts. 

Niamatullah, J. —I agree with my 
learned brother in allowing the appeal 
but for somewhat different reasons. I 
have already expressed my opinion on 
the contention now reiterated on behalf 
of the respondents, viz., that in the 
absence of evidence establishing that 
the effect of ths deed of waqf, dated 23rd 
June 1913 ( as found by the Full Bench) 
was explained to Mt. Rihim Bibi, ad¬ 
mittedly a pardanashin lady, and that, 
therefore, it cannot operate to convey 
the interest which, in the events that 
happened, she must; be deemed to have 
inherited from her son. The law is well 
settled that those who rely upon deeds 
containing dispositions by pardanashin 
ladies must establish not only that they 
executed the deeds intelligently but 
also that the nature and effect of the 
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•dispositions were explained to them and 
that it was with full knowledge of the 
correct legal import of such dispositions 
that they executed the deeis. Clear 
dicta in support of this proposition are 
to be found in Kamawati v. Digbijai 
Singh (6) and Farid-un-nissa v. Mukh- 
tar Ahmad { l). It is not necessary to 
make reference to earlier cases in which 
the Privy Council have likewise laid 
stress on the necessity of such proof 
being given by those who seek to enforce 
deeds executed by pardanashin ladie 3 . 
The requirement of the above rule exists 
even in cases where a deed is impugned by 
a pardanashin lady, or those claiming 
under her without specifically repudiat¬ 
ing on the ground that the legal effect of 
the deed was not brought homo to her: 
see Sudisht Lai v. Mt. Sheobarat Koeri 
(7); Shambati Koer v. Jago Bibi (8). 
Moreover, the pleadings in this case 
raised the question, in my opinion, with 
sufficient clearness. In para. 3 of the 
written statement, in answer to the cor¬ 
responding paragraph of the plaint which 
was denied, it has been averred that 

“Mt. Rahim Bibi had never the intention to 
make a waqf in respect of any portion of the 
estate of Mansur Ahmad, nor has she done so. 
If any deed of waqf referred to in thi3 para¬ 
graph was brought into existence in any way 
it i3 simply fictitious. The genuineness and 
validity of the papers mentioned in the said 
paragraph are not admitted.” 

To interpret the plea herein contained 
it should be remembered that the case 
of the defendants has throughout been 
that Mt. Rahim Bibi made waqf of what 
she believed at that time to have been 
conveyed to her by the sale-deed exe¬ 
cuted by her son, Manzur Ahmad, and 
not what she was subsequently held to 
have inherited from him. On the sup¬ 
position that title passed to her under 
the sale-deed the village conveyed there¬ 
by would form no part of ‘'the estate of 
Manzur Ahmad” at the time of his death. 
On the other hand, if the sale-deed was 
invalid as eventually held by this Court, 
the villages would form part of “the 
estate of Manzur Ahmad” which would 
partly devolve upon her as one of his 
heirs. The plea embodied in para. 3 of 
the written statement carefully analyzed 
comes to the allegation that she did not 
make wa qf of what she had inherited 

(7) [1891] 7 Cal. 215=3 I. A. 33 = 1 Bar. 

222 (P.C.). 

(9) [1902] 29 Cal. 749-29 I. A. 127=6 
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from her son, Manzur Ahmad, nor did 
she ever intend to make waqf of such 
interest. Thi3 being so, even according 
to a strict rule of pleading, the defence 
raised the question whether Mt'. Rahim 
Bibi intended to make a waqf of what 
she inherited from her son, and the 
plaintiff who seeks to enforce the deed 
against such interest should, therefore, 
have established by satisfactory evidence 
that the effect of the deed, viz., that it 
operates to convey what she inherited 
from Manzur Ahmad, was explained to 
her or was otherwise present to her mind 
when she executed it. It is conceded on 
behalf of the appellant that no such evr 
dence was adduced. It follows that she 
cannot be deemed to have intended to 
give such effect to the deed. 

While I maintain now as I did before 
that the effect of the deed, dated 23rd 
June 1913 i3 not to convey one-third of 
the villages Bhitaura and Amkhera, I 
think that in view of the answer re¬ 
turned by the Full Bench to the refer¬ 
ence made by U3, the question cannot be 
raised at this stage. The Full Bench 
refused merely to entertain any questfbn3 
of fact and not the consideration of law 
bearing on the reference. Mukerji, J., 
who delivered the judgment of the Full 
Bench, observes: 

“It will ba noticed that the question before 
this Bench is one of pure law. It i3 neces¬ 
sary to emphasise this fact, because it was 
sought to raise certain questions of fact in 
the course of argument, on behalf of the res¬ 
pondents. For example, it was suggested 
that Rahim Bibi had no knowledge that she 
had an alternative title to the property, that 
she had no competent advice and so on. In 
my opinion, for the purpose of deciding the 
question, we have to assume, as the question 
itself assumes, that tho deed of waqf of 23rd 
June 1913 is a perfectly valid document and 
has no flaw of any kind.” 

He proceeded to consider the question 
referred to the Full Bench and held that 
the deed of waqf, dated 23rd June 1913, 
operates in law on what Mt. Rahim Bibi 
inherited from Manzur Ahmad. In my 
earlier judgment I referred to the neces¬ 
sity of establishing by cogent evidence 
that Mt. Rahim Bibi intended tho deed 
to be operative to that extent only as an 
argument leading to the conclusion that 
the deed cannot have such effect. No 
question of fact arises now or arose then, 
it being conceded that such evidence ha3 
not been given. It is only a proposition 
of law that we are concerned with, viz , 
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whether in the absence of evidence that 
this effect of the dead was present to her 
mind the deed can operate so as to 
have that effect. The answer given by 
the Full Bench is wide enough to have 
impliedly disposed of all arguments of 
that kind. This Banch is bound to give 
effect to the opinion expressed by the 
Full Bench on the question referred to 
it. For the reasons stated by me above 
I allow the appeal with costs. 

By the Court. —The appeal is allowed, 
the decree-order of the lower Court 
set aside and the plaintiff-appellant s 
suit is decreed with costs in both Courts. 

m.n./r.k. Appeal alloued . 
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Ashworth, J. 

Mt. Ashrafunissa Begam —Appellant. 

v. 

Sahdeo Pande and others — Respon¬ 
dents. 

Second Appeal No. 1460 of 1927, De¬ 
cided on 5th March 1929, against decree 
of Sub-Judge, Ghazipur, D/* 6th June 
1927. ' 

(a) Hindu Law—Alienation—Transfer by 
manager, otherwise than for legal necessity 
or antecedent debt, if avoided by other co¬ 
parceners is wholly inoperative. 

An alienation or transfer of the joint family 
property by a manager (otherwise than for 
legal necessity and otherwise than for an an¬ 
tecedent debt) if avoided by other coparceners, 
is entirely ineffectual and will not operate to 
transfer his own share : A. I. R. 1917 P. C. 
41 ; A. I. R. 1917 P. C. 61, Rel. on. [P 480 C 1] 

# (b) Hindu Law—Joint family—Manager 
for securing economical management of 
family property taking up management of 
neighbouring property and creating charge 
on family property to secure honest manage¬ 
ment— Manager does not exceed his powers 
nor does he burden family property without 
legal necessity. 

A manager cannot use the joint family pro¬ 
perty to obtain a post profitable to himself 
alone, but where he takes up the management 
of the neighbouring property with the object 
of securing economical management of his 
own family property, and creates a charge on 
the joint family property to secure the honest 
management of that property, it cannot be 
said that the manager exceeded his powers or 
burdened his family property otherwise than 
lor legal necessity. ' [p 490 C 2] 

Mushtaq Ahmad —for Appellant. 

N. Upadhiya for Respondents. 


Judgment. — This second appeal 
arises out of suit brought by the plain¬ 
tiffs against their father, defendant 
second party, and the wife of a decree- 
holder against their father, for a declar¬ 
ation that a decree obtained by the hus¬ 
band of defendant i against their father 
on the basis of a deed of security, dated 
18th January 1919, isVoid as against the 
plaintiffs. The plaintiffs lost the case 
in the trial Court, but were successful in 
the lower appellate Court. Hence this 
appeal. The plaintiffs and their father 
admittedly formed a joint Hindu family 
in comfortable circumstances. The father 
in addition to his own zamindari under¬ 
took the management of the zamindari 
belonging to defendant 1, and to secure 
his keeping correct accounts executed a 
mortgage-deed of his own joint family 
property. On this deed a decree was ob¬ 
tained. The sons pleaded that the joint 
family property was not liable under the 
security taind or under the decree ob¬ 
tained thereon. 

The trial Court held that even if the 
family income was sufficient for the 
maintenance of the family, the extra in¬ 
come derived, namely Rs. 5 a month was 
for the benefit of the family and worth 
the risk incurred by hypothecating as 
security family property worth Rs. 500. 

In appeal the Subordinate Judge held 
that as the family was in comfortable 
circumstances, it wa9 unnecessary for 
defendant 2 to enter into service or risk 
the joint family property by a security 
bond to secure the faithful discharge of 
his duties. He remarked that if the joint 
family had consisted of the father and 
the sons only, he was inclined to the 
view that the ancestral property could be 
liable, because the sons were under a 
pious obligation to discharge their father-s 
debt, but he found that there was an un¬ 
cle of the plaintiff, who was also a mem¬ 
ber of the joint family, and this uncle 
was under no such pious obligation. 
Consequently as the * plaintiffs, their 
father and their uncle were coparceners 
and not cosharers the security bond could 
not be enforced by selling the shares in 
the joint family property that would fall 
to the father and the sons on partition. 

The points urged in this appeal are in 
effect that the lower appellate Court was 
wrong in holding that a mortgage on the 
family property executed to secure an 
alleged advantage to the family could be 
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held not to be for legal necessity, because 
the family were comfortably off. It is 
pleaded also that in any case the share of 
the plaintiffs and their father in the 
joint family property should be held liable 
even if the share of the uncle was ex¬ 
empted. 

I will deal with the second plea first, 
The lower appellate Court appears to me 
to have entertained an incorrect view of 
Hindu law in suggesting that the obli¬ 
gation of the sons to discharge their 
father's debt unless tainted with illega¬ 
lity or immorality, had any bearing on 
the present case. When the father exe¬ 
cuted the mortgage, there was no debt 
due from him, and the mortgage wa3 exe¬ 
cuted to secure not an antecedent debt 
but merely a possible one The doctrine 
of the pious obligation of a son to pay his 
father’s debt only extends to an antece¬ 
dent debt. An alienation or transfer of 

I 

the joint family property by a minager 
(otherwise than for legal ne<J§ssity and 
otherwise than for an antecedent debt), 
if avoided by other coparceners, is en¬ 
tirely ineffectual and will not operate to 
transfer his o wn share: Laohliman Prasad 
v. Sarnam Singh (l) and Sahu Bam 
Chandra v. Bhup Singh (2). Coming to 
the first plea, the lower appellate Court 
clearly misdirected itself, when it stated 
that the manager of a family in comfort¬ 
able circumstances is not entitled to use 
the family property to improve still fur¬ 
ther those circumstances. Tne decree, 
therefore, of the lower appellate Court 
cannot be sustained on the reasons ad¬ 
vanced by it. 

We are thus left with a finding of fact 
of the trial Court that the mortgage was 
for the benefit of the family. I might 
refer the case back to the lower appellate 
Court for a finding of that Court whether 
it agreed or disagreed with this finding, 
but the materials before me are sufficient 
to enable me to decide that matter my¬ 
self. In case of doubt I should feel in¬ 
clined to leave undisturbed the finding of 
fact of the trial Court. I may say that I 
agree with that finding. It is true that 
the income to be derived from the father’s 
assuming the management of the neigh¬ 
bouring estate was small, namely Its. 5 a 
month and the risk to the property of his 

(1) A.I.R. 1917 P.G. 41—33 All. 500 = 11 I.A. 

163 (P.G.). 

(2) A.I.R. 1917 P.C. 61=39 All. 437=44 I. A. 

126 (P.C.). 


own family was considerable, Rs. 500* 
but I am informed that what influenced 
the father in accepting the management 
of the neighbouring estate was that he 
could combine it with little expenditure 
of time and trouble with the management 
of the estate of his family, and moreover 
would be in a position to manage hi3 own 
estate more conveniently when combined 
in management with the other estate as 
a single unit. It is the essence of econo¬ 
mical management that the manager 
should neither have too much to do or 
too little to do. The presumption is that 
the father believed that the combination 
of the management of the two estates 
would be for the benefit of his own estate; 
and in such matters the exercise of an 
honest and reasonable discretion by the 
manager cannot ordinarily be questioned. 

The lower appellate Court has stated 
that the defendant’s counsel were unable 
to show him a single case in which it had 
been held that a manager of the joint 
family can charge the family property for 
the honest performance of his duties in 
the service of another. This may be so, 
but the question has to be decided on the 
general principles applicable to the powers 
of a manager. I should have little hesi-i 
tation in holding that a manager cannot 
use the joint family property to obtain a 
post profitable to himself alone, but on, 
the other hand, where, as in this case, it 
must be held that the manager took up 
the duties of the new po3t with the ob¬ 
ject of securing economical management 
of his own family property, then I am 
unable to say the manager exceeded his 
powers or burden his own family pro¬ 
perty otherwise than for legal necessity. 
The consequence is that this appeal is 
allowed and the decree of the trial Court 
is restored. The appellant will get her 
costs in tbe lower appellate Court and in 
this Court. 

s.n./r.k. Appeal allowed . 
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Ashworth and Sen, JJ. 

Padam Singh and others— De'endants 
—Appellants. 

v. 

Reoti Saram and others —Plaintiffs^ 
Respondents. 

Second Appeal No. 2134 of 1927, Deci¬ 
ded on 6th March 1929, against decree of 
Sub-Judge, Meerut, D/- 25th May 1927. 

(a) Hindu Law—Alienation—Mortgage by 
father— Recitals in deed as to necessity are 
of little evidential value although they may 
■assume value when they amount to represen¬ 
tation of family need or when owing to 
length of time it is impossible to produce 
other evidence. 

The recital by a father in a mortgage deed 
to the effect that the deed is executed for 
family necessity is an admission by him as a 
manager of the Hindu family, but is of little 
evidential value as it may have been a false 
recital made by him for his own purposes, ex- 
•eept when under circumstances they amount 
to a representation of the need of the family 
or owing to length of time it is impossible to 
produce other evidence : A. I. R. 1914 P. C. 
•38 and A. I. R. 191G P. C. 110, Exp!, and Poll. 

[P 483 C 1] 

(b) Civil P. C. y S. 100 —Finding of fact. 

Second appellate Court can set aside a find¬ 
ing of fact not based on admissible or reason¬ 
able evidence. [P 483 C 2] 

N. C. Vaish —for Appellants. 

K. C Mital —for Respondents. 

Judgment.—This second appeal arises 
out of a suit brought by the plaintiff- 
respondents on the basis of a mortgage 
bond executed on 23rd June 1914. The 
plaintiffs are the daughter's sons of the 
mortgagee. The defendants, when the suit 
was filed included the two mortgagors and 
their sons. During the pendency of the 
suit one of the mortgagors diel. The 
mortgage bond was for Rs. 300 and this 
-amount was recited in the deed as money 
for the price of a bullock previously pur¬ 
chased (because interest is calculated) 
and for the settlement of a running bahi 
khata account in respect of petty items 
of food. 

The plaintiffs in para. 5 of their plaint 
based the liability of the sons of the ac¬ 
tual mortgagors on the allegation that 
the debt was contracted for lawful neces¬ 
sity of the family and that the family 
had been benefited by the debt. It is 
important to notice that the liability of 
the sons of the mortgagors was not based 
on any allegation that the money was re¬ 
quired to meet the antecedent debts of 
their respective fathers. 

1929 A/61 & 62 


The trial Court found that legal neces. 
sity was not proved. The reasoning on 
which it came to this finding is as fol¬ 
lows : It quoted two decisions of their 
Lordships of the Privy Council, Brij Lai 
v. Inda Kunvar (l) and Danya Chandra 
v. Jagat Kishore (2) as laying down that 
recitals in deeds could ordinarily only be 
evidence as between the parties to the 
conveyance or those who claimed under 
them, although, when a transaction was 
so ancient as to make it impossible for 
the parties to the suit to produce evi¬ 
dence to prove necessity, a recital as to 
necessity might bo treated as of eviden¬ 
tial value when consistent with the pro¬ 
bability and circumstances of the case. 
The trial Court proceeded to consider the 
evidence apart from the recital and came 
to the conclusion that the evidence of 
Wazir Ahmad, an attesting witness, did 
not add any thing to the recital and that 
the evidence of Ishaq Lai was rendered 
unreliable by the fact that he was a 
pairokar of the plaintiffs and had not ex¬ 
plained sufficiently his presence when 
the mortgage was executed. It further 
noted that, although in the bond there 
was a reference to the bahi khata ac¬ 
counts and to the page of the plaintiffs’ 
bahi khata, those accounts had nob been 
produced and there was no satisfactory 
reason given for their non-production. 
Lastly it held that the plaintiffs had 
delayed in bringing their suit on the 
mortgage and consequently were respon¬ 
sible for the difficulty of proving that the 
money was borrowed for legal necessity. 

In appeal the Subordinate Judge held 
that the recital as to the debts was sup¬ 
ported by the evidence of the marginal 
witness and might therefore be believed. 
He held that the mortgagors Bahadur and 
Jal Singh would not have recorded the 
necessity of the debts against their own 
interest and that of their family. He 
commented on the fact that Bahadur, the 
surviving mortgagor and the defendant, 
had not come into the witness-box. He 
oxcused the non-production of the bahi 
khita by saying that it was expecting 
too much from the grandsons of the mort¬ 
gagee that they would have retained their 
grandfather s bahi khata for a period 
going back to 13 or 15 years. Lastly lie 
was much impressed by the mention in 
th e bond of t he exact page of the bahi 

A- I. R. 1914 P. C. 33=36 All. 187 (PXk)7 

(2) A. I. R. 1916 .P. C. 110=44 Cal. 136=43 

I. A. 249 (P. C.). 
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khata alleged to show the balance due on 
the running account for petty items of 
food. For these grounds he set aside 
the finding of the trial Court and found 
that the bond was executed for legal 
necessity. 

We are not impressed by the reasons 
of the lower appellate Court for holding 
that there was evidence apart from the 
recital justifying the conclusion that the 
bond was executed for legal necessity 
and we would go as far as saying that 
there was no reasonable evidence apirt 
from the recital (which we shall consider 
later) for holding legal necessity proved. 
The marginal witness Wazir Ahmad 
merely stated that Bahadur and Jal 
Singh had admitted to him that the 
money was due. We are not denying the 
fact that the recital did admit the money 
to be due. Consequently Wazir Ahmad 
in his evidence adds nothing to the reci¬ 
tal. As regards the suggestion that the 
mortgagors would not have been so foolish 
as to admit a debt against their own or 
their family’s interests, it is clear that, 
on the case of the defendants’ sons, these 
brothers were using the family property 
to get money for themselves. Ex hypo- 
thesi therefore there would be nothing 
foolish in their miking out that the 
money was required for the family neces¬ 
sity. It would only be by so doing that 
they could procure the loan from the 
mortgagee. As regards the failure of 
Bahadur, the defendant mortgagor, to 
come into the witness-box and deny the 
consideration, the lower Court was in 
error in confusing Bahadur’s case with 
that of the sons. Bahadur was clearly 
bound by his admission in the deed, but on 
the supposition that the sons are not bound 
by the recital in the deed, the failure of 
Bahadur to come into the witness-box 
and give evidence which would be of no 
value, considering his own recital, cannot 
be held to affect the position of the sons in 
contesting the bond. The fact that in the 
bond the precise page of the mortgagee’s 
bahi khats being^entered does not appear 
to us to support the truth of the recital. 
If the mortgagors were attempting to 
mortgage the family property for their 
own personal advantage, it muse in the 
circumstances of this case have been 
with the connivance of the mortgagee. 
Consequently the mortgagee might very 
well enter a page of his bahi khata 
in order to make the recital look more 


reliable. If the bahi khata had been 
forthcoming then no doubt the effect of 
the entry in the bahi khata, corres¬ 
ponding with the entry referred to in the- 
deed would have been of some value, but 
in the absence of the production of the 
bahi khata, it appears to us to have 
been of no value. The lower appellate- 
Court has itself stated that the loss of 
the bahi khata was not satisfactorily 
proved. When it states that the grand¬ 
sons could not be expected to have re¬ 
tained their grandfather's bahi khatas- 
relating to a period of 13 or 15 years 
ago, we would remark that, even if this 
were so, which we think open to doubt, 
the fact remains that by not retaining 
the bahi khata the grandsons have de¬ 
prived themselves of the power of 
proving something, the burden of proof 
of which was on themselves. Whe¬ 
ther the preservation of the bahi khatas- 
was to be expected of them.or not, the- 
fact remains that they cannot take ad¬ 
vantage of the bahi khatas which they 
have not produced. The lower appellate 
Court in fact is allowing the mention of 
the page of the bahi khata in the bond 
to operate as secondary evidence of the 
entry in the bahi khata which is not 
permissible. 

We would further add that the real 
importance of the entry in the bahi 
khata would be to prove that the debt- 
was an antecedent debt but the liability 
of the sons on this bond was never based 
in the plaint or in the pleadings or in 
the arguments in either Court on the lia¬ 
bility of the sons to pay an antecedent 
debt and we are not prepared to consider 
the case from that point of view now. 
We would also add that the liability of 
sons might possibly have been based on a 
third ground, namely, that one of the 
mortgagors must have been the manager 
and the other the sole adult coparcener 
in the family, and that, in view of the 
fact of the only other adult coparcener in 
the family being a party to the deed, ho 
must be deemed to have admitted on be¬ 
half of the coparceners other than the 
manager that the debt was for legal 
necessity ; but this argument again was 
not advanced in either of the lower ap¬ 
pellate Courts and we are not therefore 

disposed to consider it. 

There remains then the question whe¬ 
ther the recital in the deed was sufficient 
evidence in the particular circumstances 
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of this case to prove that the bond was 
executed for family necessity. In Privy 
Council case Brij Lai v. Inda Kunvar 
(0 see p. 193 of 36 All. referred to 

above, their Lordships of the Privy Coun¬ 
cil stated : 

“Recitals in mortgages or deeds of sale with 
regard to the existence of neeessity for the 
alienation have never been treated as evidence 
by themselves of the fact. And it has been 
repeatedly pointed om by this Board that to 
substantiate the allegation there must be 
some evidenoe aliunde." 

Again in Banga Chandra v. Jagat Kis * 

hore (2), at the foot of p. 195 {of 41 Cal.), 

it is stated : 

“under ordinary circumstances and apart 
from statute, recitals in deeds can only be 
evidence as between the parties to the con* 
veyance and those who claim under them". 

Now it is 'difficult to see how the lat¬ 
ter remark is reconcilable with the state¬ 
ment in the former ruling that recitals 
are evidence against the sons. Reading 
the two together it appears to us that 
what was laid down by their Lordships 
amounted to this. 

The recital by a father in a deed to the 
effect that the deed is executed for family 
necessity is an admission by him as man- 
lager of the Hindu family, but is of little 
value as it may have been a false recital 
made by him for his own purposes. 
iSuch recitals however, although unreli¬ 
able, can in certain circumstances 
assume value. One case is whether they 
are recitals, which amount to a represen¬ 
tation of the need of the family. In 
such a case it would not matter whether 
the money was really needed for the 
family provided that the representation 
was sufficient for the lender to act upon. 

Another circumstance is where, owing 
to length of time it is impossible to pro¬ 
duce other evidence, in which case the 
evidence assumes an importance which it 
would not in other circumstances possess. 
In the present case there was no ques¬ 
tion of the mortgagee being entitled to 
act on representation. He knew for what 
purpose the money was used and he was 
bound to prove that purpose. He could 
not fall back on any allegation that the 
mortgagor represented to him that it was 
necessity. This was not a case where no 
other evidence could have been produced. 
There was the evidence which could have 
been furnished by bahi khata if retained 
by the grandsons. On their own evi¬ 
dence these bahi khatus were in exist¬ 
ence in about 1923 although they stated 
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that they had been stolen then—a fact 
held not to be proved by both the lower 
Courts. It was also open to them to 
examine Bahadur, the surviving mort¬ 
gagor. We do not find that the facts 
existing in the case of Banga Chandra 
v. Jagat Kishore (2) are at all similar to 
the present case and that decision cannot 
help the plaintiffs. 

For the above reasons we consider that 
the decision of the trial Court was cor¬ 
rect and that in setting aside the decision 
the lower appellate Court invoked certain 
consideration which were not relevant and 
certain facts which did not in fact prove 
the recital to be true and could be used as 
aliunde evidence in support of the reci¬ 
tal. We are therefore entitled to set 1 
aside the finding of the lower appellate 
Court, even if it were to be considered ai 
finding of fact, as a finding not based on 
admissible or reasonable evidence. 

For the above reasons we accept this 
appeal and set aside the decree of the 
lower appellate Court and restore that of 
the trial Court with costs to the appel¬ 
lants both in this Court and the lower 
appellate Court. There is a cross-objec¬ 
tion by the plaintiff-respondents as to the 
rate of interest. It maintains that they 
should have got the contractual rate of 
interest, but this interest was obviously 
of the nature of a penalty as held by 
both the lower Courts. The lower ap¬ 
pellate Court was therefore justified in 
fixing what it considered a fair amount 
of interest. We dismiss the cross-objec¬ 
tion with costs. 

S N./R.K. Decree set aside. 
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Ashworth and Kendall, J.J. 

Achhaibar Singh —Plaintiff — Appel¬ 
lant. 



Bajmati and others — Defendants — 
Respondents. 

Second Appeal No. 699 of 1927, De¬ 
cided on 5th March 1929, against decree 
of Addl. Sub-Judge, Jaunpur,- D/- lith 
February 1927. 


transferor rroperty Act, b. 65(a)-Estop- 
pel in U. (a) operates not only against mort¬ 
gagor but also against his transferee. 

The estoppel referred to in S. 65 (a) is an 
estoppel that operates not only personally 
against the mortgagor but also against a sub¬ 
sequent transferee of the mortgagor : 30 Mad. 
07, Dist. t 10 C. Tj, J. 150, Rel.-on. Doe v. S f one 
(1840) 3 C. D. 176, Ref. [P 484 C 2) 
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P. L. Banerji-^iov Appellant. 
Haribans Sakai —for Respondents. 
Judgment. —This second appeal ar¬ 
ises out of a suit brought by the plain¬ 
tiff-appellant for sale of certain property 
on the basis of a mortgage. The property 
was mortgaged to him by one Behari Das 
Goshain. The mortgage was a simple 
mortgage. Subsequently Behari Das sold 
the equity of redemption to Mt. Rxjmati 
who is the mother of the defendant-res¬ 
pondents. 

One plea taken in defence was that the 
property being waqf property, Bihari 
Das, the mortgagor, was not entitled to 
mortgage it. This plea .was repelled by 
the trial Court on two findings. One 
finding was that the property was not 
waqf property, and the second was that 
in any case the defendants having obta¬ 
ined possession of the property from 
their mother who got the equity of re¬ 
demption from Behari Das were estopped 
under S. 65 (a), T. P. Act, from deny¬ 
ing the right of Behari Das to mortgage 
the property. 

In first appeal the Subordinate Judge 
set aside the finding of the trial Court as 
to the property being waqf property. 
Whether he considered the plea of estop¬ 
pel is not clear. He ha3 made some re¬ 
marks which appear unintelligible and at 
any rate have not been relied upon by 
the respondents’ counsel and with good 
reason. In this second appeal the main 
point taken is that the respondents were 
in possession through their mother and 
any interest acquired by their mother 
was the interest of Behari Da3 as it ex¬ 
isted subsequent to the mortgage. There¬ 
fore, neither their mother nor the defen¬ 
dants themselves can take up a position 
which it was not open to Behari Das as 
mortgagor to take. Now Behari Das 
either had or had not power to make the 
mortgage. Assuming that he had not 
power still he could not, in a suit by the 
mortgagee, take up the position that he 
had no power to transfer the property by 
mortgage. That is clearly barred by 
S. 65(a), T. P. Act. His successors-in-in- 
terest are in no better a position. 

Respondents’ counsel has attempted 
to argue in two ways. He first of all main¬ 
tained that the respondents, although 
th 3 y were the sons of Mt. Rajmati, had 
somehow got possession of the property 
quite independently of their mother. 
This plea was not set up in the written 


statement and it would take a great deal 
to persuade U3 that when their mother 
was in possession under her sale-deed the 
respondents, her sons, got possession in 
some way independently of their mother. 
This view of the case was never con¬ 
sidered by the lower Courts and obvi¬ 
ously because it was neither maintained 
nor was maintainable. 

A second argument is that the estoppel 
referred to in S. 65 (a), T. P. Act, is 
an estoppel that will only operate 
personally against the mortgagor and 
not against a subsequent transferee 
of the mortgagor. In support of this 
contention we are referred to the 
case of Banga Srinivasa Chari v. 
Gnanapralcasa Mudaliar (L). It was 
there held that the impliei contract 
mentioned in S, 65 (c), T.P. Act, that the 
mortgagor will pay all public charges 
accruing due in respect of the mortgaged 
property so long as the mortgagee is not 
in possession is an implied contract 
which will not be binding on a subse¬ 
quent transferee of the equity of redemp¬ 
tion. Whether that case was rightly 
decided on this point it is unnecessary 
to consider because the liability to piy 
public charges would arise subsequent to 
the mortgage. The implied contract that 
the mortgagor has a right to sell the pro¬ 
perty that he mortgages is one that arises 
at the moment of the execution of the 
mortgage. It has been held in Debendra 
Nath Sen v. Abdul Samed (2) (at 164) 
wherein reliance is placed on the English 
case of Doe v. Stone (3) that it is no 
more open to a person standing in the 
shoes of the mortgagor than to the mort¬ 
gagor himself to set up as against the 
mortgagee any preceding estate which 
he himself had created. That is to say 
that a successor-in-interest of the mort¬ 
gagor cannot deny that the estate which 
he mortgaged was vested in him. We 
would also refer to the last paragraph of, 
S. 65, T.P. Act, which mentions that thej 
right of a mortgagee to take advantage of 
the implied contract stated in S. 65 can, 

be enforced by every successor-in-interest 

of the mortgagee. This provision would 
be of no effect if it was only the mort¬ 
gagor personally against whom they 
would bo invoked. For the above rea¬ 
sons we accept this appeal and _restore 

(L) [1907] 30 Mad. 67. 

(■ 2 ) [1909] 10 C. L. J. 150-1 I. C. 264. 

(3) [1846] 3 C. B. 176. 
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the decree of the trial Court with costs 
to the appellant both in the lower Court 
and in this. 

S.N./r.k. Appeal allowed . 

A. I. R. 1929 Allahabad 485 

Boys and Young, JJ. 

Baldeo Prasad Shukul —Applicant. 

v. 

Sukhdeo Prasad Shukul — Opposite 
Party. 

First Appeal No. 143 of 1927, Decided 
on 7th March 1929, against order of 
Sub-Judge, Gorakhpur, D/- 13-4-1927. 

(a) Civil P. C., O. 9, R. 13—Application 
for setting aside ex parte order in execution 
proceedings is not maintainable and S. 141 
does not operate to make O. 9, R. 13, appli¬ 
cable to execution proceedings—Civil P. C., 

S. 141. 

An application to have an ex parte order in 
execution proceedings set aside is not main¬ 
tainable under 0. 9, R. 13 and S. 141 does 
not operate to make 0. 9, R. 13 applicable to 
execution proceedings. An application, how¬ 
ever, to have the ex parte order passed in 
execution proceedings sot aside, if not possible 
under 0. 9, R. 13, must at least be held to be 
an application entertainablo in the discretion 
of the Court uuder its inherent powers for a 
litigant could not be left without remedy if 
an execution Court passed an order under a 
complete misapprehension as to what the 
matter before it for consideration was. If an 
execution Court had no power to set aside an 
order passed by it ex parte merely because the 
sections and rules of 0. 9, R. 13, wore inap¬ 
plicable to execution proceedings, it would 
also have no power, an impossible situation, 
to dismiss in default of appearance : 17 All. 

100, (P. C.) Expl. and Foil. [P 487 C 1, 2] 

(b) Limitation Act, Art. 173—Application 
for review of order is barred if not filed 
within 90 days of that order. 

An application for review of an order is 
barred by limitation under Art. 173 if it is 
not filed within 90 days from the date of the 
order sought to be reviewed. The fact that 
the judgment-debtor had no knowledge of the 
order makes no difference. It is open to the 
judgment-debtor in such a case to apply 
under S. 5, Limitation Act, for an extension 
of the period of limitation if in fact he 
could prove that he had no knowledge 

[P 487 C 2, P 488 C 1] 

(c) Limitation Act, S. 3—Scope. 

An appellate Court is not bound to take 
notice suo motu cf the fact that an applica¬ 
tion made at the trial Court, was barred by 
limitation : 29 Cal. 167 (P. C.) ; 12 All. 461 
(P. B.) t Dist. ; 15 All. 123, Ref. [P 489 C 1] 

(d) Civil P. C., O. 21, R. 92—Court could 
not use its inherent powers of relief where 
application to set aside execution sale was 
time-barred. 

Where the original application to set aside 
an execution sale was found to be timebar- 


red the Court could not by the use of its in¬ 
herent powers give the appellant a relief to 
which he was not entitled. [P 492 C 1] 

N. Upadhiya —for Applicant 1 . 

K. Verma—lor Opposite Party. 

Boys, J. — This is a decree-holder’s 
first appeal froiA an order in execution 
proceedings. 

The decree-holder (who was also the 
auction-purchaser) had secured an order 
setting aside a sale on the ground that 
the judgment-debtor had no saleable 
interest in the property. The judgment- 
debtor secured a reversal of that order, 
and the decree-holder comes in appeal 
The history of the case is both intricate 
in its facts and further involves a num¬ 
ber of questions of law. It is, therefore, 
essential to state the facts at some length 
in order to appreciate the situation 
which has arisen. There have been 
many other proceedings since the decree- 
holder obtained his decree, but after a 
protracted hearing there is no reason to 
suppose that any fact material to this 
appeal is not now before us as a result 
of the contentions of counsel amplified 
by a perusal by the Court of the pro¬ 
ceedings on the record. 

In 1915 the appellant, Baldeo Prasad 
Shukul, obtained a decree against Sukh¬ 
deo Prasad Shukul, the respondent, on 
the basis of a promissory-note. 

On 19th May 1925, the decree-holder 
applied for execution of this decree by 
the sale of two mahals Nos. 2 and 4 
which he stated to belong to the judg¬ 
ment-debtor. 

On 20th June 1925, these two mahal3 
Nos. 2 and 4 were sold at auction and 
purchased by the decree-holder himself. 

At some date subsequent to his pur¬ 
chase the decree-holder is said to have 
discovered that the mahals Nos. 2 and 4 
did not belong to the judgment-debtor 
but the numbers should have been stated 
a9 Nos. 3 and 5. We have no informa¬ 
tion how this mistake, if it was a mis¬ 
take, arose. 

The decree-holder thereupon filed an 
application for amendment of the sale- 
certificate. On 18th August 1925, this 
application for amendment was rejected 
and it is now in question before us whe¬ 
ther the rejection was proper or other¬ 
wise. 

On lGth September 1925, the decree- 
holder applied under 0. 21, R. 91, alleg¬ 
ing that the judgment-debtor had no 
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saleable interest; in the mahals Nos 2 
and 4 which had been sold and which he 
had purchased, and asking that the sale 
be set aside. 12th December 1925 was 

fixed for disposal of this application, and 
in the ordinary course on that date the 
merits of the application would have held 
to be determined under 0. 21, R. 92 but 
on this date the decree-holder failed to 
appear when the case was called on and 
the application was dismissed for de¬ 
fault. But later on the same day the 
decree-holder appeared in Court and 
made an application (paper 146/C) asking 
for restoration of the application. Vari¬ 
ous dates were fixed and finally the matter 
came up for disposal on 27th'March 1926. 

The ordinary procedure would have 
been for the execution Court to give 
notice to the judgment-debtor and hear 
the application for restoration, to de¬ 
cide whether it should be restored, and 
if it is decided in the affirmative then to 
decide whether the application to set 
aside the sale should be finally allowed 
or not. When, however, the case came 
up for hearing on 27th March 1926, the 
Court under a misapprehension that 
notice had been duly served and that 
this date was fixed for final determina¬ 
tion of the question whether the sale 
should be set aside or not, forthwith set 
the sale aside. It is not clear how the 
mistake arose, but it is admitted and 
clear beyond doubt now that this parti¬ 
cular order was passed under a misappre¬ 
hension. The situation at this time, 
then was that the auction sale of 20th 
June 1925, stood set aside. 

On 17th June 1926, the decree-holder 
made a fresh application for execution 
this time asking to be allowed to pro¬ 
ceed by sale of the mahals Nos. 3 and 5 
(paper 154/C). 

Eventually 8th September 1926 was 
fixed for the disposal of what we 
may for the purposes of this case call 
this second application for execution. 
On this date the judgment-debtor ap¬ 
peared and filed an application (paper 
167/C) asking the Court to set aside its 
order of 27th March 1926, by which the 
sale of mahals Nos. 2 and 4 had been set 
aside, and praying further that the 
application for execution (semble of 17th 
June 1926) be dismissed. • 

On 8th January 1927, the Court heard 
this applic tion of the judgment-debtor, 
set forth the circumstances under which 
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a mistake had been made and set aside 
its order of 27th March 1926. The posi¬ 
tion now was that it remained for the 
Court to hear the application of 12th 
December 1925, asking for restoration 
of the application of the decree-holder 
under 0.21 R. 91, of 16th September 
1925, which had been dismissed for de¬ 
fault. 

On 29th January 1927, the Court 
heard the application for restoration and 
restored the application of the decree- 
holder of 16th September 1925, asking 
for the sale to be set aside. For some 
reason not before us it did not forthwith 
hear and decide this application of 16th 
September 1925. There was no decision 
upon it till 13th April two and half 
months later. 

Meanwhile on 5th March 1927, the 
Court heard some argument in the course 
of which on behalf of the judgment-debt¬ 
or it was objected that the application 
of 16th September 1925, was barred by 
limitation, and the vakil for the judg¬ 
ment-debtor further stated on his be¬ 
half that : 

it is not true that the judgment-debtor has 
no interest in mahals Nos. 2 and 4. ” 

In consequence no doubt of this rais¬ 
ing of the question of limitation the 
decree-holder became alarmed and. on 
12th March 1927, he put in an applica¬ 
tion under S. 47 (2) .Civil P. C., asking 
that the execution proceedings might be 
converted into a suit. Whether the 
hoped for result of saving limitation 
would have followed if this application 
had been granted it is not necessary nov. 
to determine, but it is no doubt in that 
hope that the application was made. 

On 13th .April 1927, the Court pro¬ 
ceeded to dispose of two of the decree- 
holder’s pending applications by one 
order. As to the application of 16th 
September 1925, asking for the sale 
of mahals Nos. 2 and 4 to bo set aside, 
it held that the application had not been 
made within one month and was there¬ 
fore barred by limitation under Art. 1 
As to the prayer of 12th March 1927, o 

be allowed to convert the proceedings into 
a suit it held that the application should 
be rejected as the period within which 
the decree-holder could have brought a 

regular suit had passed. 

I am unable to find that the 
which the judgment-debtor had mac e 
his application of Sth September 
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asking for the second execution applica¬ 
tion of I7fch June 1926, to be dismissed, 
was ever specifically dealt with by the 
Court, probably because if the original 
■sale was likely to be eventually upheld 
by the Court, the second application for 
execution might possibly fall of itself. 

Appealing from the order of 13th April 
1927, the decree-holder now comes to 
this Court. 

It is contended by Mr. Narbadeshwar 
Upadhiya, counsel fos the appellant, that 
the application of the judgment-debtor 
dated 8th September 1926, asking for 
•cancellation of the order of 27th March 
1926, by which the sale was set aside, 
was not open to him. That application 
purported to be filed under 0. 9, R. 13, or 
in the alternative as an application ask¬ 
ing for review under 0. 47, R. 1, or, 
again, asking the Court to exercise its 
powers under S. 151. The appellant con¬ 
tends that 0. 9, R. 13, has no application 
to execution proceedings, that any appli¬ 
cation for review was barred by limita¬ 
tion, and that the circumstances were 
not such that the Court could be asked 
to exercise the inherent powers reserved 
to it under S. 151. 

In view of what has transpired after 
the arguments of both sides were conclu¬ 
ded, I do not think it necessary to discuss 
these contentions in great detail. But 
the conclusions at which we had arrived 
we had reached after hearing lengthy 
•arguments on both sides and giving our 
best consideration to the questions raised. 
Though therefore we appreciate that our 
•conclusions may, in view of the final 
decision of the case, be regarded as obiter 
dicta, we think it desirable to leave those 
•conclusions on record. 


As to the applicability of 0. 9, R. 13, 
to the judgment-debtor’s application of 
^th September 1926, I have no doubt that 
S. 141, Civil P. C., does not operate to 
make 0. 9, R. 13, applicable to execution 
proceedings. The matter is concluded 
by the decision of their Lordships of the 
Privy Council in Thakur Prasad v. 
Fakirulla (l). It is true that in that 


case there was question of the applicab 
Lty to execution proceedings of a differen 
section of the Civil Procedure Code the 
in force relating to suits. It i 3 true als 
£hat the decision of their Lordships as t 

(l) n\ A1L 100=22 I A. 44==(Tsa 

o26 (P.C.). 


the scope of S. 647 of Act 14 of 1882, 
now S. 141, may have been influenced in 
the particular case by the fact that both 
practice and the terms of the Limitation 
Act suggested that successive applica¬ 
tions for execution were permissible, and 
that therefore S. 373 of the Act of 1882 
could not be applied to execution proceed¬ 
ings, but the language of their Lordships 
was of general application, and on the 
principle of that case it must bo accep¬ 
ted that none of the sections or rules of j 
the present Code applicable to suits are 
made applicable to proceedings in execu¬ 
tion by the terms of S. 141. It is mani- 1 
fest, however, that an application under 
consideration, if not possible under 0. 9 
R. 13, must at least be held to be an ap¬ 
plication entertainable, in the discretion 
of the Court, if only under the inherent 
powers of the Court, for it is clear 
that a litigant could not be left with-, 
out all remedy if an execution Court 
passed an order under a complete mis- 1 
apprehension as to what was the matter 
for decision before it, and it is clear fur¬ 
ther that if an execution Court had no 
power to set aside an order passed by it 
ex parte merely because the sections and 
rules of the Civil Procedure Code were 
inapplicable to execution proceedings, it 
would also have no power, an impossible 
situation, to dismiss in default of ap¬ 
pearance. 

Before, however, considering inherent 
powers of the Court at all I turn to the 
next contention of the appellant that the 
judgment-debtor could not apply in re¬ 
view. Against this position the appel¬ 
lant made two attacks. Firstly, that the 
allegations made in the petition of the 
judgment-debtor did not come within the 
words “ for any other sufficient reason ” 
in 0. 47, R. 1, it being contended that 
those words must bo interpreted as mean¬ 
ing a reason ejusdem generis with the 
reasons immediately preceding. It is not 
necessary for us to consider this, for a 
perusal of the application shows clearly 
that the reasons given in that application 
are in fact ejusdem generis. 

The second line of attack was that the 
application regarded as an application 
for review was barred by limitation, since 
it had not been filed within 90 days of 
the order passed on 27th March 1926, the 
period laid down by Art. 173. To this 
Mr. Kamalakant Varma, counsel for the 
respondent, made two replies : 
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First, he stated confidently that in all 
such cases limitation could only run from 
the day on which it might bo proved that 
the judgment-debtor had knowledge of 
the facts. Despite, however, this confi¬ 
dent assertion he was unable to give us 
any authority of any sort for departing 
from the plain language of Col. 3, 
Art. 173. The language is there and 
we are bound by it. But it may be 
permissible to note that the Article 
is not as unreasonable as at first sight 
it might seem. It would be open to a 
judgment-debtor in such a case to apply 
under S. 5, Limitation Act, for an exten¬ 
sion of the period of limitation, if in fact 
he could prove that he had no knowledge. 

Next it was urged by counsel for the 
respondent that this plea of limitation 
has not been taken in the memorandum 
of appeal, and that we ought not to allow 
it to be taken now seeing that it was not 
taken even in the trial Court. 

To this counsel for the appellant has 
two replies. lie has contended first that 
S. 3, Limitation Act, not only binds the 
trial Court itself to consider suo motu 
whether an application is barred by limi¬ 
tation, but that it is also incumbent on 
the appellate Court to consider suo motu 
whether the application was barred by 
limitation. Counsel asserted that this 
position was beyond dispute. He was 
not, however, able to quote any authority 
of this Court in which the question had 
been considered. Eventually he referred 
us to Bechi v. Ehsanullah (2), a Full 
Bench decision. But it is clear that the 
real question there was not concerned 
with the position now taken before us, 
and that S. 4, corresponding to the pre¬ 
sent S. 3, was only incidentally referred 
to. Counsel for the respondent was not 
prepared to contest the position asserted 
by counsel for the appellant. We, how¬ 
ever, were unable to accept the view. It 
appeared to us manifest that all that the 
section lays down is that the trial Court 
must suo motu consider whether the suit 
has been filed within time, that an ap¬ 
pellate Court must suo motu consider 
whether the appeal has been filed within 
time, and that a Court originally hearing 
an application must suo motu consider 
whether the application is filed within 
time. There is nothing whatever in the 
section to justify any other interpretation. 

(*) [1890J 12 AU. 461=(1890) A.W.N. 149 
(F.B.). 


Counsel for the appellant was forced tc 
concede that if the view he desired us tc 
take was correct, it would be po33ible for 
a litigant, knowing that the suit filed 
against him was barred by limitation, tc 
fight it and lose it all the way up to the 
Privy Council and then to say to their 
Lordships of the Privy Council: 

“ I knew the suit was barred by limitation, 
but I preferred if I could, to suit the purposes- 
of other lit’gation, to get a decision on the 
merits. I do not wish to risk a final decision 
on the merits against me and so now I draw 
the attention of the Court to the fact that the 
suit was barred by limitation. Although I 
have not even now taken it in my grounds of 
appeal, your Lordships must take cognizance 
of it suo motu and dismiss the suit. ** 

I need only draw attention to the fact 
that the words in S. 3 “ shall be dismis¬ 
sed ” are wholly inapplicable to the j 
actual present case of the appellant. If 
we were bound suo motu to take cogni¬ 
zance of the fact that the application was 
barred by limitation, though no objection 
was taken in the trial Court and though 
no objection finds place in the present 
memorandum of appeal, we would, such 
is the contention of the appellant, have- 
to allow the “ appeal. ” The section 
only provides for an appeal being dis¬ 
missed, ” and clearly refers only to ai* 
appeal being dismissed which was filed' 
after the period of limitation had expir 
ed. However, I need not labour the* 
point further for, though counsel for the* 
appellant did not refer to the case, and 
counsel for the respondent did not meet 
the appellant’s point by quoting the case,, 
the matter has been set at rest by the 
decision of the Full Bonch in Ahmad 
Ali v. Waris Husain (3). The case is- 
quoted in the forefront of the notes on 
S. 3 in Rivaz on Limitation, and it is diffi¬ 
cult to understand why it was not 
brought to our notice by either counsel- 

Counsel for the appellant knew that 
he was going to urge the plea of limita¬ 
tion and it was his duty to be prepare^ 
with the law on the point and not to 
urge a view of the law in direct conflict 
with the decision of a Full Bench the ex¬ 
istence of which a few minutes research 
would have brought to his knowledge. 

As to the other side, it i3 true that the- 
point was not taken in the grouna^ 
of appeal but counsel for the responder:- 
had known for two days that the poin^ 
was now being taken and might possi 

ly succeed. _____—- 

"“(3jTlS93] 15 All. 123=(1893) A. W. N. 47. 
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la this connexion our attention was 
drawn at a late stage of the case 
by counsel for the appellant to the 
decision of their Lordships of the 
Privy Council in Ghulavi Khan v. 
Muhammad Hassan (4). It was suggest¬ 
ed, on the strength of the passage to be 
found at the bottom of p. 185, that their 
Lordships had held that an appellate 
Court was bound by the terms of the 
Lim. Act to take note of the fact that 
the application in the lower Court was 
barred by limitation. It is manifest 
that nothing of the sort was held. Their 
Lordships were giving certain reasons 
why the lower Court should not have 
entertained the application, and they 
merely held that among other reasons 
for rejecting was the reason that the 
matter was concluded by the Lim. Act. 

It is clear, therefore, that an appellate 
Court is not bound to take notice sue 
motu of the fact that the application was 
'barred by limitation. 

The question of limitation, then, be¬ 
comes nothing more nor less than a point 
of law like any other point of law which 
might be taken in appeal and which, if 
not taken in the memorandum of appeal, 
could only be argued with the permission 
of the Court Appellant’s counsel then 
lell back on his last position and urged 
that leave should bo granted to take the 
point. Here I think he would have been 
on much firmer ground. We must con¬ 
sider the circumstances when exercising 
our discretion. It is noticeable that tho 
judgment-debtor in drafting his applica¬ 
tion of 8th September 1926, manifestly 
felt himself to be on very insecure 
ground. He found it necessary to call in 
aid every conceivable section which ho 
might hope would be applicable: 0. 9, 
R- 13; 0. 47, R. 1, and such inherent 
powers as the Court ‘may have and 
which are saved, not granted, by 
S. 151. Next it is clear that the 
judgment-debtor himself carefully re¬ 
frained from saying anything through¬ 
out the whole of his lengthy appli¬ 
cation which might draw the atten¬ 
tion of the Court or the decree-holder to 

the fact that his application was barred 

by limitation. It is true that he said 
that he had no knowledge of the proceed¬ 
ings which led up to the order of 27th 
March 1926, setting aside the sale, but 

ST [1902f2rCal. 167=29~i7aT 51=7 BoS- 

L.R. 161=3 Sar. 154 (P.C.). 
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he could not of course avoid saying thus 
much. He, however, carefully refrained 
from any suggestion that his application 
was barred by limitation, and that ho 
desired an extension of the period under 

S. 5. 

It is contended for the respondent that 
it was the duty of the decree-holder to 
challenge the validity of the judgment- 
debtor’s application, and that if he had 
so challenged it, he, the judgment-debtor, 
would have made a definite application 
for extension of time; and it is urged 
that even now, if the appeal is to be al¬ 
lowed, we should treat his very prudent¬ 
ly worded application as virtually an ap¬ 
plication asking for an extension of the 
period. The plea is wholly untenable.* 
In the first place, as I have already 
noted, the judgment-debtor carefully 
evaded raising the question of limitation. 

In the second place, it was manifestly 
the judgment-debtor’s duty and the duty 
of his legal adviser, to bring all the facts 
to the attention of the Court. It was he 
who was asking primarily for the Court’s 
assistance, and he was wholly unjusti¬ 
fied in adopting a course based on the 
hope that the fact that the application 
was barred by limitation would pass 
unnoticed. It was their manifest and 
bounden duty to consider whether the 
application was barred by limitation and, 
if it was so barred, as it plainly was, to 
bring that fact to the attention of the 
Court by an application for extension of 
time. 

Thirdly, I note that the application 
as drafted does not even contain any al¬ 
legation that the judgment-debtor had 
any interest in the mahals Nos. 2 and 4, 
of which tho decree-holder says he obta¬ 
ined a sale by mistake. It is true that 
when he was driven to do so by a ques¬ 
tion from tho Court, the judgment- 
debtor’s vakil on 5th March 1927, made 
the statement that it was not true that 
the judgment-debtor had no interest in 
mahals Nos. 2 aad 4. Even then the 
judgment-debtor was not prepared to 
say : 

“ I have in truth such and such a specified 
interest in mahals Nos. 2 and 4. ” 

Fourthly, another curious fact has 
come to light, not through the assistance 
of counsel on either side but upon inquiry 
by the Court. Counsel on both sides 
had to admit that it is the usual prac¬ 
tice for an officer of the Court to note 
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whether an application is being made 
within the period of» limitation, 
and this note is made for the informa¬ 
tion of the Court. On other applications 
we find such a note, but in the case of 
this application mysteriously enough 
there is no note of any sort, and I cannot 
but feel that there is some justification 
for the suspicion, reading this fact in 
the light of the other circumstances I 
have noted, that this particular ap¬ 
plication was somehow smuggled through 
to the stage of its being laid before the 
Court for disposal without any note be¬ 
ing made as to the period of limitation, 
in order particularly to evade raising 
the question. I think, therefore, that 
there would have been ample ground for 
allowing the objection to be taken, for 
refusing to accept the application as in 
effect asking for an extension of time, 
and for refusing to hinder the course of 
justice any further than we are compel¬ 
led, by now allowing the judgment- 
debtor to contest the question whether 
lie had real grounds for asking for an ex¬ 
tension of time if he had asked at the 
proper time. 

The application of 8th September 1926, 
regarding as an application under 0. 47, 
R. 1, was therefore in our view, barred 
by time and there were no sufficient 
grounds for permitting the judgmont- 
debtor to invoke the inherent powers of 
the Court. 

So far, then, as the decision of this 
appeal would have been based on the 
contentions of Mr. Narbadoshwar Upa- 
dhya, for the appellant, and Mr. Kamala- 
kant Verma, for the respondent, we 
would have allowed this appeal and set 
aside the order of 13th April 1927, on 
the first ground taken by the appellant 
that the application of 8th September 
1926 was barred by limitation, thereby 
restoring the order of 27th March 1926, 
by which the sale of mahals Nos. 2 and 4 
was set aside. A reference to the 
chronological history of these proceed¬ 
ings at the commencement of this judg¬ 
ment will show that one of the reliefs 
asked by the judgment-debtors in 
his application of 8th September 1926, 
was that the application for execution 
(that is, the second application for exe¬ 
cution dated 17th June 1926) be dis¬ 
missed. This relief does not appear to 
have been dealt with in either of the 
three orders of the Court dated 8th Janu¬ 


ary 1927, 29th January 1927, or 13th 
April 1927, all three of which orders were 
consequent on the application of the 
judgment-debtor of 8th September 1926. 
The result would be that second appli¬ 
cation for execution directed against the 
mahals Nos. 3 and 5 of date 17th June 

1926, would remain undisposed of and 
could have been dealt with by the trial 
Court on its merits, and so justice, as we 
see it in this case, has been done. 

While, however, judgment was being 
delivered it occurred to us that this ap¬ 
peal had been directed against the wrong 
order. The order of 27th March 1926, 
had been set aside by the order of 8th 
January 1927, and that later order has 
been allowed to become final. The order 
of 13th April 1927, against which this 
appeal has been filed, had in fact nothing 
to do with the order of 27th March 1926, 
or the application of 8th September 1926. 
It deals only with the two applications 
of 16th September 1925, and 12th March 

1927, and rejects them both. When 
counsel for the appellant opened the case 
he made no reference whatever to the 
order of 8th January 1927, and counsel 
for the respondent, who could have 
founded an instant and complete answer 
to this appeal on the existence *of that 
order, did not draw it to our attention. It 
was only mentioned to us incidentally 
during the second day’s hearing of the 
case by counsel for the appellant. 

There is no reason to suppose that 
when counsel filed the appeal he knew of 
that order, but he should have known of 
it for to counsel preparing the case with 
a view to the appeal it must have been 
manifest that there was a serious hiatus 
between the application of 8th September 
1926, and the order of 13th April 1927, 
and when he did become aware of it he 
must have realized that there was at 
least something very wrong with his 
appeal. 

Moreover he must have realized that 
he had obtained admission of his appeal 
on what was essentially a misstatement 
of fact. He had taken as his first ground 
that the matter was concluded by res 
judicata,” manifestly meaning that the 
order of 27th March 1926, had not been 

disturbed and bound the respondent. ® 
instant he realized that the admission o 
the appeal had besn induced by a mis¬ 
statement, however bona fide - t0 . 
Court, it was his absolute duty to brin Q 
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the order of 8th January 1927, to the at¬ 
tention of the Court, not merely casually 
leaving the Court to find out for itself the 
significance of that order, but with an 
expression of regret for the misstate¬ 
ment and, if he considered proper, a re¬ 
quest to be allowed to amend his memo¬ 
randum. Neither counsel had read to us 
the order of 13th April 1927, and we 
were allowed to assume from the state¬ 
ment of counsel for the appellant and 
from the silence of counsel for the res¬ 
pondent that the order filed and appealed 
from dealt with the matter which counsel 
for the appellant was arguing. The un¬ 
fortunate result of neither counsel, whose 
duty it was at least to be aware of .the 
facts of the case, drawing our attention 
to this point is that nearly two days 
hearing of the case was entirely wasted 
so far as the addresses of counsel on 
either side are concerned. On being 
questioned on this point, that he had 
directed his appeal against the wrong 
order, counsel for the appellant had noth¬ 
ing to urge. 

Judgment having been delivered thus 
far a further hearing of the case became 
necessary. Counsel for the appellant ad¬ 
mitted that there was nothing further to 
be said and that his lengthy plea of limi¬ 
tation directed against the application of 
the judgment-debtor of 8th September 

1926, was untenable unless the Court was 
prepared to exercise its inherent powers 
reserved to it by S. 151. He .was, how¬ 
ever, unable to suggest any reason for 
our exercising thoseipowers. He urged 
that he had no right of appeal against the 
order of Bbli January 1927, by which the 
order of 27th March 1926, had been set 
aside. But ho admitted that the very 
arguments he has raised here could have 
been raised in revision. He could give 
nc explanation as to why his client had 
rested with the order of 8th January 

1927, standing against him. We there¬ 
in 10 see no justification now for exercis¬ 
ing our inherent powers. 

We then heard counsel for the appel¬ 
lant on the second point which he desired 
to raise before us and with which the 
judgment of 13th April 1927, appealed 
against does deal, that the execution 
Court should not have refused his 
prayer to be allowed to convert the pro- 
ceedmgs in execution of 16th September 
1J2D, into a regular suit. He was, how¬ 
ever, compelled to admit that the only 


reason for the filing of his application of 
12th March 1927, to be allowed to con¬ 
vert the proceedings into a ’regular suit 
was that lie had realized, upon the filing 
of the judgment-debtor's application of 
8th September 1926, in which the objec¬ 
tion was taken, that his application of 
16th September 1925, under 0. 21, R. 91 
was hopelssely barred by limitation, and 
that he hoped by converting the proceed¬ 
ings into a regular suit that he might be 
able to meet the objection of limitation. 
We did not consider that that reason was, 
in the absence at any rate of any expia¬ 
tion whatever of the delay in filing the 
application of 16th September 1925, a 
sufficient reason for allowing it to be 
converted into a suit, and on this 
point we did not call on the counsel for 
the appellant. 

In this connexion one final point calls 
for notice illustrating the carelessness on 
all sides which has pervaded these pro¬ 
ceedings from beginning to end, as a re¬ 
sult of which a perfectly simple proceed¬ 
ing has become more and more tangled 
and a wholly disproportionate amount of 
private and public money been wasted. 
The point was noticed by my learned 
brother and not brought to our notice by 
either counsel. The single judgment of 
13th April 1927, actually appealed 
against dealt with two matters arising 
out of separate applications made by j the 
decree-holder. In that judgment the 
prayer of the decree-holder to be allowed 
to convert the execution proceeding into 
a suit wa3 dealt with at length and dis¬ 
missed ; the application to set the sale 
aside was dealt with in five lines and 
dismissed. The formal order drawn up 
never even mentions the former appli¬ 
cation. What effect, if any, this careless 
omission might have had it is unneces¬ 
sary to consider for nobody drew it to our 
attention. 

The amount of time occupied by the 
hearing and the length of this judgment 
are the unfortunate consequences of the 
way in which the case has been con¬ 
tested. 

The result is that this appeal must be 
dismissed with the consequence that the 
decree-holder, partly owing to his own 
negligence and partly owing to the advice 
which he has received, is left without 
any remedy, unless he can obtain any¬ 
thing from his purchase at the auction of 

20th June 1925. 
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Young, J. —I concur in dismissing 
this appeal, and particularly in the com¬ 
ments on the way in which it has been 
conducted. 

The appellant is a decree-holder. Two 
mahals which did not belong to the judg¬ 
ment-debtor were sold in execution of the 
decree and bought by the decree-holder. 
The date of the sale was 20th June 1925, 
and the appellant applied for the sale to 
be set aside on 16th September 1925. 
Eventually this application was dis¬ 
missed on 13th April 1927 as timebarred 
under Art. 166, Lim. Act, which requires 
such an application to be made within 
one month of the sale. The appellant 
appeals against this order. 

By a succession of errors the lower 
Court did set aside the sale on 27th 
March 1926, but itself cancelled this 
order on 8th January 1927. This series 
of errors is deplorable but immaterial as 
the appellant has omitted to appeal 
against the order of 8th January 1927. 

I He, however, now asks us to use our in¬ 
herent power and set it aside. In view 
of the fact that the original application 
to set aside the sale was timebarred we 
cannot by the use of our inherent power 
(give the appellant a relief to which he is 
not entitled. 

The appellant’s application to convert 
the proceedings into a regular suit is also 
barred by 0. 21, R. 92 (3). 

The order of the Court is that the ap¬ 
peal is dismissed with costs. 

K.N./r.k. Appeal dismissed. 
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Sul aim an and Kendall, JJ. 

Gomti Singh —Appellant. 

v. 

Anari Kuar and others— Respondents. 

Second Appeal No. 1142 of 1926, De¬ 
cided on 18th March 1929, against de¬ 
cree of Dist. Judge, Ghazipur, D/- 10th 
March 1926. 

Deed—Construction—Hindu of Mitakshara 
School executing tamliknama making his 
two wives along with himself joint owners 
of his property—Tamliknama providing that 
neither he npr his wives could transfer 
share without consent of all—Shares not 
specified—Subsequently he executing ano¬ 
ther document purporting to cancel tamlik¬ 
nama—Tamliknama created tenancy-in com¬ 
mon and each was to get l/3rd share—It 
could not be cancelled by subsequent docu¬ 
ment—Provision prohibiting transfer was 


. Anari Kuar 1929 

absolute restraint on alienation within Trans* 
fer of Property Act, S. 10. 

A Hindu governed by the Mitakshara School 
of Hindu family executed a tamliknama 
whereby his two wives along with him were 
to be joint owners in possession of his pro¬ 
perty. It was further provided that neither 
he nor hi3 wives would have the right to 
transfer the property separately unless all 
combined to make - such transfer. The docu¬ 
ment did not state specifically as to what 
share each was to get. Soon afterwards ha 
executed a fresh document purporting to 
cancel the previous tamliknama. 

Held : that the intention in executing the 
tamliknama was to create a tenancy in com¬ 
mon with the wives and each of his wives 
were to get 1 /3rd share, and he could net 
cancel the tamliknama by a subsequent deed. 

Held farther : that the provision prohibit- 
tiirg transfer was an absolute restraint within 
the meaning of S. 10 and so void ; 23 Gal. 670 
(P.C.), Ref.) 3 A.L.J. 621, Rel. on ; 25 Cal. 869, 
Dist. [P 493 C 1, 2] 

K. Verma —for Appellant. # 

P. L. Banerji —for Respondents. 

Judgment.—This is a defendant’s ap¬ 
peal arising out of a suit brought by Mt. 
Anari Kuar, wife of Basdeo Singh, 
against him and hi3 transferees for the 
cancellation of a deed of gift dated 23rd 
April 1925. According to the findings 
of fact of the District Judge, which vve 
must now accept as final, it appears that 
Basdeo Singh married two wives and 
the usual quarrels ensued between his 
wives. The matter came to a head in 
1924 and Basdeo Singh executed a docu¬ 
ment called a tamliknama on the 25bk 
August 1924 under which he made him¬ 
self and his two wives Mt. Parbati Kuar 
and Mt. Anari joint owners of his pro¬ 
perty on the following term3 : 

O) The deed wa 3 to come into force imme- 
diatelv. 

(2) Basdeo Singh gave his property to ni3 
two wives who along with Basdeo Singh were 
to be the owners in possession of the proper,.* 
and would remain so. 

(3) Basdeo Singh would get the names c . 
his wives entered in the revenue papers alon_ 
with his own name and if ho failed to do s 
his wives would have a right to get the.t 
names entered. 

(4) Neither Basdeo Singh nor his wives 
would have the right to transfer the propert; 
separately unless all combined. They would 
have the right to manage their affairs from 

the income of the property. _ . 

(5) From the date of the execution of tn? 
document Basdeo Singh and his two wive 
became the owners of the property jointly. 

The document did not specifics > 
state whether the three persons wou - 
have a definite share, viz., 1,3rd ® aC 1 
in the property which was the su J ec r 
matter of the tamliknama, nor t1 
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prive his wive3 of the property which 
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specify who would be the heir after the 
death of one of them. The learned Dis¬ 
trict Judge has recorded a finding that 
this tamliknama was the result of settle¬ 
ment between Basdeo Singh and his 
wives to put a stop to the quarrels and 
41 to settle 2/3rds of his property on his 
wives” Soon afterwards, viz, on the 
‘21st April 1925 Basdeo Singh executed 
a fresh document purporting to cancel 
the provious tamliknama of 1924. Hav¬ 
ing revoked the previous document, he 
proceeded to transfer his property on 
account of which the present suit has 
arisen. The contention on behalf of the 
appellant who has’been impleaded as a 
pre-emptor of this property is to the 
effect that the tamliknama was void in¬ 
asmuch as it purported to create a joint 
tenancy which is unknown to Hindu 
Law, and that in any case the restraint 

on alienation, being absolute, was void, 
and that Basdeo Singh had authority to 
transfer his own share of the property. 

So far as the question of the creation 
of a joint tenancy is concerned there 
is no doubt the observation of their 
Lordships of the Privy Council in the 
case of Jogeswar Narain Deo v. Bam 
Chandra Dutt (l), that joint tenancy, 
except in the case of the members of a 
Mitakshara joint Hindu family, is un¬ 
known to Hindu Law. We may assume 
for the purpose of this appeal that Bas¬ 
deo Singh had no power to create a joint 
tenancy in the sense known in English 
Law with the necessary consequence of 
the rights of survivorship on the death 
of one of the beneficiaries. But it does 
not follow that Basdeo Singh, who had 
an absolute power of disposal over his 
own property, could not make his wives 
joint owners of the property along with 
himself. We have quoted the terms of 
the tamliknama, and they do not neces¬ 
sarily amount to the creation of a joint 
tenancy with a right of survivorship. 
We accept the finding of the Court below 
-that his intention was to create a ten- 
'iancy-in-common with them, with the 
result that 2/3rds share in the property 
(was transferred to his two wives, that 
is to say it was a gift of 1 /3rd share to 
eaeh of his wives. The remaining 1 /3rd 
remained vested in him. In these cir¬ 
cumstances. Basdeo Singh had no power 

jto revoke the tamliknama so as to de- 

(1) [1896] 23 Cal. 070-23TT 37 =7 Sar. 

13 (P.C.) 


had passed to them. 

The next question is whether the 
alienation by Basdeo Singh so far a9 his 
own 1/3rd share is concerned is without 
authority and void. The answer to this 
question will depend on whether the 
restraint on alienation was an absolute 
restraint within the meaning of S. 10, 
T. P. Act, or it was only a partial rest¬ 
raint which is not prohibited by that 
section. No doubt there was one ex¬ 
treme possibility in which when Basdeo 
Singh and his two wives all agreed there 
could be a valid transfer under the deed 
But in order to determine whether the 
restraint was absolute or partial one 
must gather the intention of the trans¬ 
ferrer from the contents of the document. 
It seems to us that the idea underlying 
the execution of the tamliknama was to 
protect the property and retain it in the 
family and prevent it from passing out 
of the family. Although on the one 
hand the donor transferred 2/3rds share 
to his wives he reserved to himself the 
power to refuse consent for alienation. 
It seems to us that for all practical pur¬ 
poses Basdeo Singh reserved to himself 
the absolute power of preventing aliena¬ 
tion of any kind. Unless he himself was, 
prepared to waive this condition, he gavej 
no power to his wives to transfer the 
property gifted to them under any cir¬ 
cumstances. We therefore think that 
this amounted to an absolute restraint 
on alienation within the meaning ofj 

S. 10. 

A similar case arose in Ehiali• Bam 
v. Baghunath Prasad (2) which was 
disposed of by a single Judge of this 
Court. There too one of the terms of 
the compromise embodied in a decree 
was that the party to whom the house 
was conveyed under it was not at liberty 
to transfer it without the consent of the 
other party to that compromise decree. 
Knox, J-, held that such a condition was 
void as being a restraint upon alienation 
and the house could be transferred in 
spite of that condition. Our attention 
has been drawn to the case of Kuldip 
Singh v. Rhetrani Kuar (3) whore a 
condition in restraint of alienation with¬ 
out mutual consultation in an iqrarnama 
was held not to be void. It appears, 

(2) [19015] 3 A. L. J. G21=(L906) A. W. N. 

- 214. 

(3) [1898] 25 Cal. 869=2 C. W. N. 463. 
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however, that the learned Judges re¬ 
garded that iqrarmana as a mere agree¬ 
ment nob amounting to transfer but a 
settlement of a dispute. In the present 
case Basdeo Singh was the sole pro¬ 
prietor and his wives could have laid 
no claim to any share in the estate. 
The present case is therefore distin¬ 
guishable. We accordingly hold that 
the tamliknama was a valid document 
and under it l/3rd share in the property 
was conferred on each of the wives 
which prevented Basdeo Singh from re¬ 
voking it, but there was no valid res¬ 
traint on Basdeo’s power of alienating his 
own 1 /3rd share. 

The result therefore is that we allow 
this appeal in part and modify the decree 
of the lower appellate Court in this way, 
that we give the plaintiff a declaration 
that proprietary title to the extent of 
l/3rd in the property in suit was con¬ 
ferred upon her under the tamliknama 
dated 25th August 1924 and that the 
attempted revocation of it by the docu¬ 
ment dated 21st April 1925, did not 
affect her right in any way and was void 
so far as her interest was concerned, and 
we grant her a decree for l/3rd share 
in the one anna share in mauza Bilahri 
transferred by Basdeo Singh under the 
deed dated 23rd April 1925 which has 
been held by the lower appellate Court 
to be a sale and not a gift. Parties will 
pay and receive costs in proportion to 

success and failure. 

S.N./r.K. Decree modified. 
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NlAMATULLAH, J. 

Mohammad Sher >Khan— Defendant — 
Appellant. 

v. 

Amjad Husain and others —Plaintiffs 
—Respondents. 

Second Appeal No. 919 of 1927, Deci¬ 
ded on 19th March 1929, against decree 
of Addl. Sub-Judge, Farrukhabad, D ; - 
14th March 1927. 

Easement Act, Ss. 56 and 60 Riyayas in 
cities and towns, unlike in agricultural areas 
being presumed to have right of transfer, 
licensor suing to eject transferee has not only 
to prove his ownership .but must prove cus¬ 
tom, or terms of original grant, entitling him 
to reco ver possession of site. 

In case of riayas occupying houses in cities 
and towns, it is to be presumed that they have 


a right of transfer, unlike those who inhabit 
agricultural areas, and so if a licensor sues to 
eject the transferee of a riyaya he has to prove 
not only his ownership but must also prove 
the existance of custom or terms of the grant 
under which the house in dispute was built 
which make the transfer thereof invalid, en¬ 
titling him to recover possession of the site: 16 
I. C. 353 and A. 1. R 1924 All, 112, Rel. on. 

[P 496 C 2] 

S. Majid Ali —for Appellant. 

K.N.Katju —for Respondents. 


Judgment. —This second appeal arises 
out of a suit brought by the plaintiff- 
respondents for ejectment of the defen¬ 
dant-appellant from a house situate in 
mob alia Balapir in the city of Kanauj, 
within the municipal limits, on the 
allegation that it had been built over 25 
years ago by one Murtazi Khan with the 
leave and license of the plaintiff-respon¬ 
dents who own all lands lying within the 
ambit of the aforesaid mohalla Murtaza 
Khan sold the house in question to the 
defendent-appellant by a deed, dated 30th 
September 1923. The plaintiff-res¬ 
pondents thereupon intimated to the de¬ 
fendant-appellant that the license had 
been revoked and that they (the plain¬ 
tiffs) desired to take actual possession of 
the site in suit, which was eventually 
instituted against the appellant as the 
sole defendant and out of which the pre¬ 
sent appeal arises. The plaintiff-respon¬ 
dents claimed the relief of actual posses- 
sion'subject to the defendant’s right to re¬ 
move the materials of the house if they 
so desired. 

In defence it was pleaded that the 
plaintiffs were not the owner of the site, 
that by custom obtaining in the city ot 
Kanauj every occupier is the owner of his 
house with its site and that transfers 
have been 

“all along made in respect thereof, the city of 
Kanauj not being an agricultural village in 
which zamindars have the right of interfer¬ 


ence.” 

I have mentioned, with some precision 
the defendant’s plea, which refers to cus¬ 
tom, as I find that the lower appellate 
Court has overlooked it and held : 

“chat the suit is not barred by time and ad¬ 
verse possession and as the appellants aie 
owners of the site on which the house in dis¬ 
pute stands they are entitled to tak f. b ^ 
their land and of course the respondent is ei 
titled to take materials of the house an 
requires tim 9 for doing so and, there o , 
give him two months’ time for remow g 

materials." . , -l 

I do not think the finding that t 
plaintiffs are the owners of the site 
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decisive of the cise as the lower appel¬ 
late Court has assumed. Unless item 
be found that the transfer of his house by 
a riyaya in mohalla Bxlapir in the city 
of Kanauj is invalid entitling the owner 
of the site to re-enter on the site belong¬ 
ing to him, the plaintiffs cannot recover 
possession of the house in dispute. The 
Court of first instance did not frame a 
specific issue upon this question, but evi¬ 
dence bearing on this question was ad¬ 
duced. The learned Munsif appears to 
have been inclined to uphold the defen¬ 
dant’s plea but infortunately mixed it up 
with the question of limitation and ad¬ 
verse possession. He says: 

“Farther more the land in question having 
residential hous9 is located in a mohalla for¬ 
ming part of the city of Kanauj and located 
within the four corners of the municipil area 
of the said city. The plaintiffs’ own witness 
Babu Lalta Prasad states that he is a mort¬ 
gagee of the mohalla on behalf of the plaintiffs 
yet admits that he has recently purchased a 
house along with its site. It is further ad¬ 
mitted and proved that certain transfers of the 
houses with sites have taken place here. These 
being the facts I am clearly of opinion that 
Art. 142 and not Art. 144 applies to the pre¬ 
sent case.” 

Oa the finlings arrived at ley the 
lower appellate Court it must be can¬ 
celed tbit the plaintiff-respondents are 
the owners of the land on which the 
house in dispute stands and tint Murtazi 
Khan from whom the defendant-appel¬ 
lant derives his title was no more than a 
riyaya. As already stated the owner of 
the land is not necessarily entitled to 
actuil possession of the land on the 
licensee or the riyaya making a transfer 
of his house with such right of occupa¬ 
tion as he himself has in the site. On 
this aspect of the case being put to the 
learned advocate for the respondents, I 
was referred to S. 56, Exsement Act, which 
runs thus : 

“Unless a different intention is expressed or 
necessarily implied, license to attend a place 
of public entertainment may be transferred by 
the licensee; but save as aforesaid, a license 
cannot be transferred by the licensee or exer¬ 
cised by his servants or agents.” 

It is contended that a license is de¬ 
clared to be non-transferable in explicit 
terms and that in so far a 9 a riyaya is no 
more than a licensee, having the land¬ 
owner s permission to build and to occupy 
lie cannot transfer the house so as to en¬ 
title the transferee to occupy the same. 

an important 

reservation is made by the words “save 


as aforesaid” which refer to the opening 
words of the section, viz., 

“unless a different intention is expressed or 
necessarily implied.” 

Such an intention may be gathered 
from the terms of the grant, be inferred 
from surrounding circumstances, or be 
found as an incident of local usage. It 
may be implied in the particular right 
permitted by the licensee. The section* 
taken apart from the saving clause, for¬ 
bids not only transfers but also the en¬ 
joyment of the license by servants and 
relations of the licensee. It cannot be 
contended, with any show of reason, that 
a riyaya cannot allow the members of his 
family, his guests and servants to oecupy 
the house. The extent to which a license 
can be allowed by the licensee to be en¬ 
joyed by persons other than himself may 
eisily appear from surrounding circum¬ 
stances: see, for example, Ill. (b) ap¬ 
pended to S. 56, Easement Act. As re- 
gards the license to build and occupy a 
house it has never been laid down as a 
general rule that a riyaya cxnnot trans¬ 
fer it. After the riyaya or licensee has 
constructed work of a permanent charac¬ 
ter acting on the faith of the license, the 
laud owner, cxnnot revoke it: see S. 60, 
Ei9ements Act. If the riyaya, in a given 
case has no right to transfer his residen¬ 
tial house, it may well be maintained on 
behalf of the owner of the site, that the’ 
transferee acquires no right to posses¬ 
sion of his land against his wishes and 
may be ejected. Having regard to con¬ 
ditions prevailing in agricultural areas it 
is to he presumed till the contrary is pro¬ 
ved that the right of transfer is not an 
incident implied in the license under 
which riyayas occupy the sites of their 
houses. In urban areas, however, the 
presumption is otherwise. It has been 
held in at least two cases decided by Ben¬ 
ches of this Court that occupiers of houses 
in cities and towns should be presumed 
to possess a right to transfer them unless 
contrary is shown: see Jamna Kuer v. 
Abdul Nabi (i) and Govind Prasad v . 
Kundan A. I. R. 1924 All. 112. They 
do not refer to S. 56, Exsement Act, but 
the underlying principle is reconcilable 
with that section only on the hypothesis 
that a right of transfer is implied in the 
circumstances attending the grant of the 
license for building ‘purposes in a city or 

(1) [1912] 16 I. C. 353. 
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•town where houses for substantial value 
may be erected by riyayas or licensees. 

The plaintiff-respondents have nob 
pleaded that there was any restriction in 
the grant to Murtaza Khan as regards his 
right to transfer the house, or that there 
was any local usage prohibiting transfers 
by his riyayas of their houses in mohalla 
Balapir. They relied merely on “law and 
justice” which according to them, make 
the transfer “quite null and void.” This 
being so, they cannot succeed in their ac¬ 
tion for ejectment against the defendant 
on mere proof of their titles as owner of 
the site. 

The defendant-appellant has chal¬ 
lenged the finding of the lower appellate 
Court on the question of plaintiffs’ 
ownership of the site. It has been ar¬ 
rived at on a consideration of oral and 
documentary evidence bearing on the 
question and is purely one of fact. It 
cannot, therefore, be allowed to be im¬ 
pugned on second appeal and must be 
upheld. The plaintiffs’ right to the site 
of ;the house in dispute is, therefore, 
established. The defendant’s plea of 
adverse possession has no force. lie never 
asserted a right of ownership in the site 
before the present litigation and in the 
face of the plaintiffs’ evidence, believed 
by the lower appellate Court, that Mur¬ 
taza Khan entered on the land as a riyaya 
no question of limitation can arise. 

On the record as it stands, the suit of 
the plaintiff-respondents for ejectment of 
the defendant-appellant cannot succeed 
in the absence of allegation and proof 
that occupiers of houses generally in 
mohalla Balapir, city Kanauj, cannot 
transfer their houses and with them the 
.right of occupation of the site under any 
local custom or that under the terms of 
the particular grant or license under 
which Murtaza Khan built the house in 
dispute he had no right to transfer his 
house. I have taken time to consider 
the question whether an issue should be 
remitted to the lower appellate Court for 
a finding on the question whether such 
custom or restriction exists. In view of 
the plaintiffs’ case as put in the plaint 
which relies solely on their right as 
owners in support of their olaim to re¬ 
cover possession of the site I think no 
issue arises. It is true the defendant did 
refer to such a custom in his written 
statement and adduced some evidence in 
support thereof. It was only inciden¬ 


tally that the defendant-appellant made 
a mention of such a custom, lb was ne¬ 
cessary for him to do so. I must accept 
the rule of law laid down by this Court 
in the cases to which reference has al¬ 
ready been made, that in case of riyayas 
occupying houses in cities and towns, it 
is to be presumed that they have a right 
of transfer unlike those who inhabit 
agricultural areas. In that view the 
plaintiffs should have alleged and proved 
not only their ownership but also the 
existence of custom or terms of the grant 
under which the house in dispute was 
built which make the transfer thereof 
invalid, entitling them to recover posses¬ 
sion of the site. Tne case has already 
been fought out in three Courts and I do 
not think the plaintiffs are entitled to 
raise that essential question now and to 
have the case remanded for determina¬ 
tion of it. Under these circumstances, 
the plaintiffs’ suit for actual possession 
must fail. 

Murtaza Khan 3old the house to the 
defendant as if he were the owner of the 
site. The latter has throughout disputed 
the title of the plaintiffs. It is not, 
therefore, just and proper to withhold 
all relief from the plaintiffs. As was 
done in one of the two cases quoted by 
me above the plaintiffs ought to be 
awarded a declaratory relief as regards 
their ownership of the site, though their 
claim for ejectment of the defendant from 
the house in dispute may be dismissed. 

It is, therefore, declared that the plain¬ 
tiff-respondents are the owners of the 
site of the house in dispute and that the 
defendant-appellant like Murtaza Khan 
is only a riyaya entitled to occupy the 
house as such. The plaintiffs’ claim to 
eject the defendant is dismissed. The 
decrees passed by the Courts below shall 
be discharged and a decree in terms of 
this judgment shall be substituted 
thorefor. 

Under the circumstances of the case 
parties shall bear their own costa 
throughout. 

S.N./R.K. Decree discharged 
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Pullan, J. 

Partap Singh —Appellant. 

v. 

Hemraj and others —Respondents. 

Second Appeal No. 1660 of 1927, De¬ 
cided on 20ch March 1929, against the 
decree of the First Sub-Judge, Saharan- 
pur, D/- 16th August 1927. 

Limitation Act, S. 26—Right of easement 
established—Failure to exercise it for two 
years prior to suit does not extinguish it 
—Easements Act, S. 15, Expl. 2. 

Where an easement to carry water in a 
channel across the defendant’s land for 
purposes of irrigation was established. The 
mere failure to exercise the right for a 
period of two years prior to suit does not ex¬ 
tinguish the right of easement, nor does the 
mere fact that for one year the plaintiffs ir¬ 
rigated one of thsir fields from another well 
affect their right of easement : 20 G. W. N. 

121, Ref.i [P 437 G 2] 

Hem Chandra Muikerji—lov Appel' 
laut. 

Akhtar Husain Khan and K. D. 
Malaviya—iov Respondents. 

Judgment.—This is a second appeal 
in -which the plaintiffs challenge the 
decision of the Subordinate Judge of 
Saharanpur reversing the finding of the 
Munsif of Siharanpur on a question of 
easement. The plaintiffs claim that they 
have for many years irrigated certain 
numbers from a well situate in the abadi 
plot No. 402. The channel leading from 
the well to the fields passes through 
plot No. 138 which belongs to the de¬ 
fendants, and the water is distributed 
from there to the fields of the plaintiffs. 
The view taken by the first Court was 
that the plaintiffs had proved their cise. 
It is pointed out that the defendant 
Hemraj himself admitted that there was 
an old irrigation channel passing 
through his field and although he said 
that the plaintiffs made it six or seven 
years ago and had only used it once, this 
statement is an admission that the well 
was use] for the irrigation of their 
lields and that the channel passed 
through his land. The first Court has 
also Pointed out that the khasra of the 
year 1867 shows that most of the plain¬ 
tiffs plots were irrigated from this well, 
and the same fact is borne out by the 
khasras of 1323 and 1324-F. The Munsif 
appointed a commissioner who made a 
. 1929 A/63 & 64 


report and his report was to this effect 
that if the plaintiffs’ fields have been 
watered at all by this well, the water 
must have been carried by means of this 
nali across the street and the defendants’ 
plot. There is, therefore, ample evi¬ 
dence to show that the plaintiffs have 
irrigated their land from this well-for a 
long period of years and that the only 
channel passes through the plaintiff’s 
plot, and has been obstructed by the 
building recently erected by the defen¬ 
dant. The lower appellate Court did 
not doubt the evidence as to the pre¬ 
vious irrigation of the fields from this 
well, but held that it was necessary for 
the plaintiffs to prove that the right was 
exercised within two years from the in¬ 
stitution of the suit, and appears to have 
thought that in recent years another 
well has been used for irrigation of these 
fields. The view taken by the lower 
Court that the suit should have been 
brought within two years of the cessa¬ 
tion of the exercise of right is not cor¬ 
rect. The lower Court appears to have 
overlooked S. 26, Lim. Act and Expin. 2, 
S. 15, Easements Act. Both these sec¬ 
tions lay down that nothing is an inter¬ 
ruption in a right of easement unless 
there has bean an actual cessation of tiie 
enjoyment by reason of an obstruction 
by the act of some other person. The 
mere failure to exercise the right for a 
period of two years does not extinguish 
a right of easement. This vie w has been! 
expressed in the case of Gopal Chandra 
Sen v. Bankim Beliari (l). Apart from 
this error in law I am not prepared to 
agree with the lower appellate Court 
that the khasras of the years 1327 and 
1331 F. clearly show that in those years 
plaintiff’s plots were irrigated not from 
this well, but from another well. 

The khasra of 1327-F shows that three 
of these numbers were irrig ited by a well 
which was described as a well in No. 138. 
There is no well in No. 138 and this 
must refer to the channel passing 
through No. 133 from the plaintiff’s well 
in No. 402. Some other numbers are 
mentioned as being irrigated by a well 
of which no number is given, and it can¬ 
not be said that this is not the well in 
question. In the year 1331 F. only one 
number is mentioned as being irrigated 

(1) [1920] 23 C. L. J. 421=31 I. C. 372=06 
C. W. N. 121. 
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by a well. This certainly is not the 
well in suit, but the well in No. 249. 
But the mere fact that for one year the 
plaintiffs irrigated one number from an¬ 
other well does not affect their right of 
easement. Lastly I am not prepared to 
accept the finding of the lower Court on 
the value of a local inspection. The 
local inspection appears to have been 
made in accordance with the wishes of 
the parties, and [ have no doubt that the 
commissioner was well able to say that 
this was the only route by which water 
could be carried from the well to the 
plaintiff’s fields. In my opinion the 
plaintiff’s established their case and 
were entitled to the decree given them 
by the learned Munsif. 

1 allow this appeal with co$t3, set 
aside the decree of the lower appellate 
Court and restore the decree of the 
Court of first instance. 

K.N /r.K. Appeal allowed. 
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SULAIMAN AND KENDALL, JJ. 

Babu Paras Ram Singh —Plaintiff — 
Appellant. 

v. 

Raj Kumar Singh and others —Defen¬ 
dants—Respondents. 

Second Appeal No. 1700 of 1926, Deci¬ 
ded on L9th February 1929, against the 
decree of the District Judge, Ghazipur, 
D/- 25th June 1926. 

(a) Agra Tenancy Act (2 of 1901), S. 10 — 
Mere occupying land for many years pro¬ 
fessedly as ex-proprietary tenant does not 
confer upon a person ex-proprietary tenancy. 

The fact that a person has occupied land 
professedly as an ex-proprietary tenant for so 
many years does not necessarily confer upon 
him the ex-proprietary tenancy, inasmuch as 
such tenancy is the creation of the statute 
and cannot be acquired otherwise. 

[P 438 C 2] 

(b) Agra Tenancy Act (2 of 1901), S. 10— 
No ex-proprietary right accrues on the pass¬ 
ing of a foreclosure decree. 

In order to create an ex-proprietary tenancy 
there must either be a sale in execution of a 
decree or order or there must be a voluntary 
alienation. Mere order by a civil or revenue 
Court is not sufficient, it being impossible to 
hold that the word ‘by’ is understood before 
the word “order.” Hence it follows that no 
ex-proprietary right accrues on the passing 
of a foreclosure decree. 10 M. I. A. 340 (P.C.). 
Ref. [P 499 C 1, 2] 


K. Verma —for Appellant. 

Kedar Nath for N. P. Asthana -for 
Respondents. 

Judgment. —These four connected ap¬ 
peals arise out of four separate suits for 
pre-emption. On 18th March 1925, Mfc. 
Rajkali Kunwar sold 2 pies share ‘in. 10 
villages to three vendees Raj Kumar, 
Paras Ram and Ram Raj Singh for Rs. 500 
without any specification of shares. The 
suits were decreed by the first Court on 
the ground that Ram Raj was a stranger, 
and the plaintiffs had therefore a right to 
pre-empt the property against all the 
vendees. The learned District Judge has 
allowed the appeals and dismissed the 
suits. His judgment is based on the 
findings that Raj Kumar is a recorded co¬ 
sharer, that Para3 Ram although not re¬ 
corded is the brother of Kagji who is a re¬ 
corded cosharer and with whom he forms 
a joint Hindu family, and that Ram Raj 
is an ex-proprietary tenant in this mahal 
though not in the villages in which the 
shares are situated. 

It is not disputed before U3 that Rij 
Kumar is a recorded cosharer. We must 
also accept the finding of the Court be¬ 
low that Paras Ram being joint with 
his brother Kagji is also a proprietor 
though not recorded as such. The find¬ 
ing that Rim Rij is an ex-proprietary 
tenant is challenged before us. 

No doubt R im Raj is recorded in the 
revenue papers as ex-proprietary tenant 
in three out of 10 villages, all of which 
lie in one mahal. But a mere entry of the 
name is by no means conclusive. Nor 
does the fact that Ram Raj has occupied 
this land professedly as an ex-proprietary 
tenant for so many years necessarily 
confer upon him the ex-proprietary ten¬ 
ancy, inasmuch as such tenancy is the 
creation of the statute and cannot be ac¬ 
quired otherwise. 

It appears that in 1906 a foreclosure 
decree was passed against Rxm Raj and 
thereafter his proprietary interest passed 
out of his hands. The question whether 
Ram Raj became an ex-proprietary ten¬ 
ant on the passing of this foreclosure 
decree raises a point which we have to 
d ecide. 

No doubt the opinion has prevailed in 
the Board of Revenue that ex-proprie¬ 
tary rights can be acquired on the fore¬ 
closure of a mortgage by conditional sale. 
This view was expressed as early as 1903 
and has been followed in some cases 
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since then, although it also appears that 
at least on one occasion in 1910 the two 
learned members differed on the peint. 
Although the opinion of the Hon’ble 
Members of the Board is entitled to 
great weight we are not bound to follow 
their view. Nor can we accept that view 
on any principle of stare decisis. The 
learned counsel for the parties have not 
been able to cite before us any case of 
this Court in which this p)int has been 
decided one way or the other. We ac¬ 
cordingly propose to examine the language 
of S.10 Agra Tenancy Act, under which an 
ex-proprietary tenancy can be created. It 
provides that every proprietor whose pro¬ 
prietary rights in a rnahal or in any por¬ 
tion thereof, whether in any share there¬ 
in or in any specific area thereof, are 
transferred -on or after the commence¬ 
ment of this Act, either by sale in exe¬ 
cution of a decree or order of a civil or 
revenue Court or by voluntary aliena¬ 
tion otherwise than by gift or by ex¬ 
change between the co3harers in the 
rnahal shall become a tenant with the 
right of occupancy in his sir land etc. 
No doubt the word ‘transfer’ is used, but 
it is qualified by the expression ‘by sale 
in execution of a decree or order or by 
voluntary alienation.’ Unless therefore 
the foreclosure can amount to a sale in 
execution of a decree or order or to a 
voluntary alienation, the section i 3 in¬ 
applicable. We may point out 'that ac¬ 
cording to the language employed in the 
section it is impossible to hold that the 
word ‘by’ is understood before the word 
order’. We cannot therefore hold that 
any transfer by order of a civil or re¬ 


venue Court would bo sufficient. In our 
opinion the words ‘decree’ and ‘order’ 
are connected with each other by the 
conjunction ‘or’ and are part of one ex¬ 
pression sale in execution of a decree 
or order etc/ It follows therefore that 
there must either be a sale in execution 
of a decree or order, or there must be a 
voluntary alienation. 

Before the Transfer of Property Act 
was passeJ there was good ground for 
o ding that the proceedings in Court 
fo lowing upon a mortgage by conditional 
sale were a mere ministerial act and not 
a judicial act; Alexander John Forbes y. 
Amir-un-nissa Degam (l). But after the 
passing of t he Transfer of Property Act 

SIX! 


foreclosure proceedings which were go¬ 
verned by the Transfer of Property Act are 
now governed by the Code of Civil Proce¬ 
dure. Sale is defined in S. 54 as a transfer 
for a prico paid or promised or part paid 
and part promised. Under S. b7, T. P. 
Act, which was in force in 190G,when the 
foreclosure decree was passed, on failure 
to deposit the mortgage money, the plain¬ 
tiff mortgagee had to apply to the Court 
for an order that the defendant and all 
persons claiming through and under him 
be debarred absolutely of all rights 
to redeem the mortgaged property, and 
the Court had to pass such an order On 
the passing of such an order the debt 
secured by the mortgage stood discharged. 
Thereafter the right to redeem the pro¬ 
perty was obviously extinguished. In 
view of these provisions it is impossible 
for us to hold that the foreclourse was in 
the nature of a sale in execution of a 
decree. Nor can we hold that the fore¬ 
closure amounted to a voluntary aliena¬ 
tion by the mortgagor on the date when 
the foreclosure decree was passed. The 
proceedings in Court were not a mere 
ministerial act, but were the result of a 
preliminary decree passed by the Court. 
We are accordingly compelled to hold on 
the language of S. 10 as it stood that no 
ex-proprietary right accrued on the pass¬ 
ing of such a foreclosure decree. It is ad¬ 
mitted that no such rights accrued on 
the date when the mortgage by con¬ 
ditional sale was executed which had 
happened before 1903. We are glad to 
note that the legislature has intervened 
to cure this defect, and S. 14, New Agra 
Tenancy Act makes it clear that ex-pro¬ 
prietary rights do accrue even on the 
passing of a foreclosure decree. 

In this view of the matter we must 
hold that Rim Rtj Singh is not an ex¬ 
proprietary tenant. It is therefore un¬ 
necessary to consider whether his being 
an ex-proprietary tenant of only three 
out of ten villages would entitle him 
to resist the claim as regards the other 
villages also, on the ground that they all 
are in one rnahal. The learned advocate 
for the respondents has lastly contended 
that the continuous possession of Ram 
Raj Singh, coupled with the non-pay¬ 
ment of rent by him for over twelve 
years, has by adverse possession made 
him the proprietor of the land. No such 
specific plea was taken in the written 
statement and there was no specific issue 
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on this point in tho first Court. The 
judgment of the first Court also does not 
indicate that any such plea was urged be¬ 
fore it. No doubt the point was taken 
for the first time in the grounds of ap¬ 
peal before the lower appellate Court, 
but that ground doe3 not appear to have 
been pressed, and there is no reference to 
this plea in the judgment of the lower 
appellate Court. The plea was inconsis¬ 
tent with the other plea that Ram Raj 
was an ex-proprietary tenant, which was 
pressed ani has been discussed at con¬ 
siderable length. As the plea raises a 
mixed question of law and fact we can¬ 
not allow it to be raised at this stage. 
It must therefore be held that Rim Raj 
is neither an ex-proprietary tenant nor 
a cosharer in the mahal, and is accor¬ 
dingly a stranger. The other vendees 
having associated themselves with Rim 
Ttxj have lost their right to resist the 
plaintitf’s claim for pre-emption. The 
appeals are accordingly allowed and the 
decrees of the lower appellate Court set 
aside and those of the first Court res¬ 
tored with costs in all Courts including 
in this Court fee3 on the higher scale. 

S.N./r.K. Decree set aside. 
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Boys and Bennet, JJ. 

Sabina Bibi and another — Plaintiffs— 
Appellants. 

v. 

Sairi Bibi and others —Defendants — 

Respondents. 

Second Appeal No. 1791 of 1927, Deci¬ 
ded on 5th April 1929, against decree of 
Sub-Judge, Benares, D/- 23rd August 
1927. 

# Civil P. C., S. 11 —One member of one of 
two branches of deceased Mahomedan suing 
other members of his branch and S a mem¬ 
ber of other branch for partition—Suit pro¬ 
perty decided to belong to common ancestor 
— S then acquiring interest in suit property 
of P a member of his branch— S with X and 
Y, two more members of his branch bring¬ 
ing subsequent suit for partition of their 
share—Although X and Y were not parties 
to former suit and although S was now su¬ 
ing also as assignee of P, decision in former 
suit would be res judicata in subsequent 
suit. 

The former suit was brought for partition 
by one of several members of one of the 
two branches of a deceased Mahomedan 
against the other members of that branch 


and against S a member of the other branch*. 
In that suit certain property was decided to 
belong to the common ancestor and the share 
of the plaintiff was ascertained. The subse¬ 
quent suit was brought by S together with X 
and Y , two ether members in hi3 branch, for 
partition of their share. Before bringing this- 
suit S had also acquired the shares in the suit 
property of P another member of his branch.. 

Held: that the decision in the previous suit 
was binding on the parties to that suit; and 
although X and Y were not parties to the pre¬ 
vious suit, they were not interested in deny¬ 
ing that the property belonged to the common 
ancestor. Hence their presence in the later 
suit made no difference. Further even so far 
as the right of S as assignee of P the principle 
of res judicata would apply for although now 
S sued in tho capacity of P’s assignee, the- 
rights of both S and P were based on inheri¬ 
tance from the common ances;or. The deci¬ 
sion in the former suit, that the suit property 
belonged to the common ancestor, would, 
therefore, operate as res judicata in the subse¬ 
quent suit. “ [P 501 C 1, 2] 

K. N. Katju and A. M. Rhivaja —for 
Appellants. 

Hukhtar Ahmad —for Respondents. 

Judgment —This is a plaintiffs’ap¬ 
peal arising out of a suit for partition. 
We have had considerable difficulty in 
extracting the facts of the case. Once, 
however, those facts have been ascertain¬ 
ed, the disposal of the matter before us 
gives rise to no difficulty. The pedigree 
of the family concerned is set out at p. 19 
of the printel book. One Shah Muham¬ 
mad had throe sons, Khuda Baksh, Taj 
Muhammad and Karim Bakhsh. All of 
these three sons have a number of des¬ 
cendants, but we are informed that the 
branch of the family of Karim Bakhsh 
made no claim to the property in dispute. 
With the reason for this we are not con¬ 
cerned. We have only to consider the 
rights of the descendants of Khuda 
Bakhsh and Taj Muhammad inter se. The* 
present suit for partition was brought by 
Sakina Bibi, a granddaughter of Taj. 
Muhammad, against original 18 defen¬ 
dants. Of these, numbers 1 to. 6 and- 
9 to 17 are of the branch of Khuda 
Bakhsh. Defendants 7 and 8 were son3 
of Taj Muhammad. Defendant 18 Abdul 
Qadir not to be confused with the two 
Abdul Qadirs in the branch of Khuda 
Bakhsh, was a grandson of Taj Muham¬ 
mad. Defendant 8 Nur Muhammad, was 
subsequently mide a co-plaintiff with 
Sakina Bibi. 

• In the year 1922 Mt. Saera Bibi ani 
her son Muhammad Ismail, defendants 3 
and 4 in the present suit brought a suit 
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against the other heirs of Khuda Bakhsh 
and Sakina Ribi, granddaughter of Taj 
Muhammad, but not 'making the other 
heirs of Taj Muhammad parties viz.,Wali 
Muhammad (defendant 7) Nur Muhammad 
(defendant S and plaintiff 2 in the present 
suit), and Abdul Qadir (defendant 18 in 
£he present suit), asking for partition of 
the four houses, subject matter of the 
present suit. The case for Mt Saera Bibi 
•a.nd Muhammad Ismail in that suit was 
that the four houses had never belonged 
to Shah Muhammad, the common ances¬ 
tor, but had been originally acquired by 
Khuda Bakhsh. It was, however, found 
in fact, and the decision wa3 upheld by 
both the appellate Courts, that the four 
houses had belonged to Shah Muhammad, 
and on the basis of that finling a decree 
was passed in favour of Saera Bibi and 
Muhammad Ismail for 3-annas 9-45/80 
pies share. There has been no final dec¬ 
ree in that suit up to the present date. 
We may note further that there was no 
specification of the shares of any other 
parties to the suit than Mt. Saera Bibi 
•and Muhammad Ismail. 

Subsequent to the date of the prelimi¬ 
nary decree in that suit, Mt. Sakina Bibi 
present plaintiff 1 alleges that she has 
acquired certain further rights in these 
houses by gift and purchase of the shares 
of other persons alleged to be entitled, 
'3. g., Mt. Sakina Bibi claims to have 
purchased a share of Abdul Qadir, defen¬ 
dant 18 in the present suit. The present 
•suit has been brought by Sakina Bibi, 
Nur Muhammad, the original defendant 8 
being subsequently joined with her as a 
•plaintiff, against the heirs of Khuda 
Bakhsh, and including also in the array 
of defendants, defendant 7, Wali Muham¬ 
mad, and defendant 18 Abdul Qadir 
\heirs of Taj Muhammad), who like Nur 

Muhammad were not parties to the ear¬ 
lier euit. 

-The lower appellate Court has held 
that the decision in the first suit as to 
-^her the houses belonged to Shah 
Muhammad or were originally acquired 
)y Khuda Bakhsh does not constitute 
ies judicata, and that it was open to the 
;Court to determine this question of fact 
™ the Present suit, and it held that 
•the plaintiffs had failed to estab¬ 
lish that the houses had belonged Shah 
Muhammad. The only question which 
wo have to decide in this appeal is 
w hether the view of the lower appel- 
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late Court that this question was not res 
judicata is correct or not. 

Wo can see no reason why the finding, 
that the houses were the property of 
Shah Muhammad and the finding that the' 
share of Mt. Saera Bibi and Muhammad 
Ismail was 3-annas 9-45/80 pies should 
not he held to be res judicata as between 
all the persons who were parties to that 
suit. This would mean that subject to 
any other points that may further have 
to be determined in the suit, Sakina Bibi 
and Nur Muhammad are entitled to get 
their shares partitioned on the basis 
that Mt. Saera Bibi and Muhammad Is¬ 
mail are entitled to 3-annas 9-45/80 pies, 
and that the remainder is divisible bet¬ 
ween the other heirs of Khuda Bakhsh 
and Taj Muhammad. 

There is further a matter which needs 
to be noted in this connexion. Defen 
dant 7, Wali Muhammad, and defendant 
18 Abdul Qadir, and defendant 8, Nuij 
Muhammad who subsequently became a 
co-plaintiff, were not parties to the first 
suit. But it is clear that it was not to 
their interests to contend and they did 
not contend other than that Shah Mu¬ 
hammad was the original owner of the 
houses. As regards Wali Muhammad 
and Abdul Qadir, therefore, there was no 
burden on Mt. Sakina Bibi or Nur Mu¬ 
hammad to establish that the houses 
were the property cf Shah Muhammad. 
As between them and the plaintiffs that 
proposition was admitted. 

There ramains to consider the question 
of Mt. Sakina Bibi’s acquisition of cer¬ 
tain shares by gift or purchase, e. g., her 
alleged purchase from Abdul Qadir, de¬ 
fendant 18. It has not been contended 
before us that any of these gifts or pur¬ 
chases stand on any different footing 
from each other. It has been contended 
on behalf of the defendant-respondents, 
particularly on behalf of Mt. Saera Bibi 
and Muhammad Ismail, that there can 
be no question of res judicata as between 
them and Abdul Qadir was not a party 
to the previous suit, and that though the 
matter may be res judicata as between 
these two defendants and Mt. Sakina 
Bibi in her capacity as heir of Shah Mu¬ 
hammad, it is not res judicata between 
them and Mt. Sakina Bibi in her capa¬ 
city as assignee of Abdul Qadir’s share. 
We do not think that there is any force 
in this contention. The matter was 
fought out as between Mt. Sakina Bibi 
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and on the other side Saera Bibi and Mu¬ 
hammad Ismail, and moreover Mt. Sakina 
Bibi though in this particular respect an 
assignee of Abdul Qadir’s share, both 
Sakina Bibi’s and Abdul Qadir’s rights 
are based on inheritance from Shah Mu¬ 
hammad. We think, therefore, that the 
principle of S. 11 undoubtedly applies in 
this lespect also. 

Accordingly reversing the decision of 
the lower appellate Court on the ques¬ 
tion ot res judicata on the issue as to 
whether the property belonged to Shah 
Muhammad or was originally acquired 
by Khuda Bakhsh, we remand the case 
to the lower appellate Court for decision 
on the other points arising. Costs of this 
appeal and hitherto in the Courts below 
will abide the result. 

S.N./b.K. Case remanded. 
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Boys and Bennet, JJ. 

Sobha Earn Gopal Bai —Decree-hol¬ 
der— Appellant. 

v. 

Tara Chand —Judgment-debtor— Res¬ 
pondent. 

Execution First Appeal No, 190 of 
1928. Decided on 18th April 1929, 
against decree of Sub-Judge, Meerut, D/- 
21st April 1928. 

Civil P. C., O. 21, R. 18— A in execution 
of his decree against B securing attachment 
of B’s decree against himself— B then apply¬ 
ing for execution of his decree against A — 
O. 21, R. 18 applied and Court could set off 
smaller amount due from A against larger 
amount due to A. 

A in execution of his decree against B secu¬ 
red attachment of the decree obtained by B 
against A. B then applied for execution of 
his decree against A. 

Held : that as, there were applications for 
sxecution of both the decrees, 0. 21, R. 18, 
applied and Court could set off smaller 
amount due from B against the larger amount 
due to him from A, although A had already 
secured attachment of B's decree against him¬ 
self. [p 502 C 2] 

Ambika Prasad for N. P. Asthana— for 
Appellant. 

Panna Lai —for Respondent. 

Judgment. —This is an appeal by the 
firm Sobha Rim-Gopal Rai against an 
order in execution objecting to the ap¬ 
plication of Tara Chand, respondent de¬ 
cree-holder of decree No. 343 of 1926 
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for setting off decree No. 579 of 1925, in 
which he was a judgment-debtor, against 
his larger decree No. 343. There were- 
three decrees as follows : 

(l) 556 of 1924, Firm Sobha Bam - 
Gopal Bai v. Firm Bam Narain Johari 
Mai , (2) 579 of 1925, Johri Mai , son of 
Bam Narain and Banarsi Das , son of 
Johri Mai v. Firm Pat Bam Das , Bam 
Saran Das and Lallu Mai , (3) 343 of 
1926, Pat Bam Das , Bam Saran Dasv.. 
Johri Mai , son of Bam Narain and 
Banarsi Das , son of Johri Mai . 

The objection of the appellant is that- 
ho had already attached decree No. 579 
on his own decree, and therefore it can- 
not be set off now by the respondent. 
The question is whether 0 21, R. 18, 
applies in the present execution case or 
not. No question of res judicata was 
argued before us, and the appeal has 
been argued solely on whether O. 21, R 
18 applies or not. The present applica¬ 
tion of Tara Chand is dated 6th February 
1928, and it is admitted by the appellant 
that previous to that application the ap¬ 
pellant had not only secured attach¬ 
ment of decree No. 579 of 1925, but he 
had taken out execution of decree No. 
579 of 1925, and moveable goods of Tara 
Chand, the judgment-debtor, had been 
advertised for sale. Therefore there were 
applications before the execution Court 
for execution of both the cross-decrees 
Nos. 579 and 343 and the primary condi¬ 
tion of O. 21, R. 18, which requires that 
applications for execution shall be made 
to the Court for each of the cross-decrees 
is satisfied. Accordingly it appears to 
us that O. 21, R. 18 (1) (b) applies and 
that the lower Court was correct in set¬ 
ting off the smaller amount due from 
Tara Chand under decree No. 579 against 
a larger amount due to Tara Chand 

under decree No. 343. We accordingly 
dismiss this appeal with costs. 

S.N./r.k Appeal dismissed . 
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Mokerji and Niamatullah, JJ. 

Angan Lal and others — Defendants — 
Appellants. 

v. 

Saran Behari Lal and others — Plain¬ 
tiffs—Respondents. 

First Appeal No. 202 of 1927, Decided 
on 28th February 1S29, against decree of 
Sub-Judge, Muttra, D/- 17th Jan. 1927. 

# (a) Contract Act, S. 62 — Scope — Regis¬ 
tration Act, S. 50. 

A mere exeiuiory contract which has to be 
specifically enforced to procure the contract 
and which is to be substituted for the old con¬ 
tract, would not supersede a registered mort¬ 
gage-deed by which an interest in the property 
has passed. [P 503 C 2j 

(b) Hindu Law — Alienation — Father — 
Necessity for Rs. 9,800 proved—Necessity for 
balance of Rs. 200 should he assumed. 

Where it is proved that there was justifica¬ 
tion for raising a loan of Rs. 9,800, it may 
well bo assumed that the father had full justi¬ 
fication for raising tho balance of Rs. 200 also: 
40 Cal. 342, Bel, on. [P 504 C 1J 

S. C. Das —for Appellants. 

K. N. Katju , N. P. Asthana and K. G. 
Bhatia — iov Respondents. 

Judgment.—One Jagan Prasad, for 
himself and as the natural guardian of his 
three sons, two of whom are among the 
appellants, executed a mortgage bond for 
Rs. 10,000 in favour of the ancestors of 
the respondents to this appeal on 17th 
July 1915. The suit out of which this 
appeal has arisen was brought to enforce 
that mortgage One of the sons of Jagan 
Prasad is dead and is represented in this 
litigation by his wife, Mt. Manbhari, one 
of the three appellants. 

Several pleas were taken in defence, 
but only three of these are pressed before 
us, and, therefore, need be noticed. The 
lirst plea was that the parties agreed 
that a certain mortgage transaction 
should be entered into by the parties in 
satisfaction of not only the bond in suit 
but also of another mortgage bond, and 

ia being the case, the present suit was 
no maintainable. The second plea was 
there was effected, between the 

lather and the sons a partition in 1911, 

and, therefore, the present suit for the 
sale of properties, which fell into the 
sliares of the sons was not maintainable. 

0 ird plea was that there was no 
legal necessity for tho loan. 

On the first point the learned Subordi- 


nate Judge found that there was, no 
doubt, an agreement that a fresh transac¬ 
tion of mortgage and a lease should be 
entered into, but he held that no docu¬ 
ments creating the lease or the mortgage 
having been executed and completed, it 
was open to the plaintiffs to maintain 
the suit. The learned counsel for the 
appellants has contended that under 
S. 62, Contract Act, it is enough if there 
was an “agreement” to substitute a con¬ 
tract, although no contract was completed 
in the shape of execution and registra¬ 
tion of a mortgage and a lease. We are 
unable to accept this contention of the 
learned counsel. In the deed in suit we I 
have a contract and a transfer of pro¬ 
perty. If this transaction is going to be 
superseded by a contract, that transaction 
also must be a complete transaction. It 
should be a contract which is enforceable 
in law. The substitution, as we have 
said, must be by a contract and a mere 
agreement to execute, in future a usufruc¬ 
tuary mortgage-deed and a lease cannot 
be said to be a contract. To put the same 
thing in different language, the defen* 
dants’ case is that the bond in suit was 
to be replaced by a usufructuary mort¬ 
gage for a sum of Rs. 37,000 which was 
to be raised under circumstances to Rs. 
44, 000. It was further the case of tho 
defendants that there was to be a lease 
of the mortgaged property iu favour of 
the defendants. These are transactions 
which can only reach a stage of completed 
contract on being executed on stamped 
documents and on being registered. As 
we read S. 62 there should be an actual 
substitution of the old contract by a new 
contract. A mere agreement that there 
would be in future a substitution would 
not be sufficient to wipe out the mortgage 
in suit. “ Agree to substitute ” is (equiva¬ 
lent) to “ agree in substituting Till 
the second contract, contemplated, is 
brought into existence, the old contract 
will still exist and continue to be enforce¬ 
able. 

Let us take, for example, the illustra¬ 
tion which one of us put to the learned 
counsel for the appellants in the course 
of the arguments. Suppose that for three 
years after the completion of the “ agree¬ 
ment” relied on by the defendants, no¬ 
body took any action. The plaintiffs did 
not bring any suit for sale and the defen¬ 
dants did not bring any suit for spcciQc 
performance of the contract. Could is 
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then be argued that, when a suit is insti¬ 
tuted, after the end of three years, the 
plaintiffs’ mortgage has become extin¬ 
guished? We think that such an argu¬ 
ment would be utterly untenable. We 
are of opinion that the learned Subordi¬ 
nate Judge was right in holding that a 
mere executory contract which has to be 
specifically enforced to procure the con¬ 
tract and which is to be substituted for 
the old contract, would not supersede 
a registered mortgage-deed by which an 
interest in the property has passed. 

As regards the question of partition, we 
are satisfied, for reasons given by the 
learned Subordinate Judge in his judg¬ 
ment, that the transaction of partition 
was merely illusory. It was entered into 
to defeat creditors. Two attempts at 
defeat of creditors failed. On a third 
occasion it was expressly pleaded by the 
defendants themselves, at least by one 
of them, that the family was joint in 
spite of the alleged partition. This plea, 
therefore, fails. 

As to the legal necessity it has been found 
that two of the sums out of the nine 
items which made up the sum of 
Rs. 10, 000 went to pay off two decrees 
held by the creditors not only against 
the father but also against the sons. 
Various items, in all amounting to 
Rs. 2,121, were left with the creditors 
to pay land revenue Evidence has been 
produced that these sums were actually 
paid into the Government Treasury and 
receipts have been taken. It has been 
urged that there is no evidence that 
there was specific necessity for payment 
of these dues to the Government. There 
can be no doubt that these amounts were 
payable by the father and can be re¬ 
garded, irrespective of other aspects, as 
antecedent debts payable by the father. 
A sum of Rs. 285 was handed over to the 
father a few days before the execution of 
the bond to meet the costs of the execu¬ 
tion. It has been urged that this was 
a very large sum and all the money was 
not possibly required for the purpose. A 
sum of Rs. 199 15-8 was paid before the 
Sub-Registrar, and it is urged that no 
necessity for this loan has been substan¬ 
tiated This is no doubt true. But 
where it has been proved that thore was 
justification for raising a loan of 
Rs. 9,800, it may well be assumed that 
the father had full justification for rais¬ 
ing the balance also: see Biswanath v. 
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Jagdeep (l). According to the recital in 
the deed of mortgage itself which is 
very full, the family was in a state of 
perpetual embarrassment. Money was 
needed not only to pay antecedent debts, 
to pay land revenue, but also for the 
upbringing of the sons. We are of opi¬ 
nion that sufficient justification for bor¬ 
rowing the additional sum of Rs. 200 
has been made out. Under these circum¬ 
stances the appeal fails and it is hereby 
dismissed with costs. 

S.N./r.K. Appeal dismissed . 

(1; [1913] 49 Cal. 342-17 I. C. 577=1 7 
C. W. N. 1025. 
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Bennet, J. 

Bahai Singh and others —Plaintiffs— 
Appellants. 

v. 

Mohammad Yusuf and others —Defen¬ 
dants—Respondents. 

Second Appeal No. 1811 of 1927, De¬ 
cided on 9th April 1929, against decree 
of First Sub-Judge, Saharanpur, D/- 30th 
July 1927. 

(a' Civil P. C., S. 100—Scope. 

The finding that a public lane has not 
been narrowed down so as to cause damage to 
the residents in the laue is a finding of fact 
which cannot be called in question in second 
appeal in the High Court. [P 505 C 1] 

# (b) Easements Act (5 of 1882), S. 4 
Residents in houses situate in public lane 
cannot sue for encroachments over such 
lane. 

Private persons who merely happen to reside 
in houses in public lane cannot sue for al¬ 
leged encroachments in that lane, for no right 
of easement can be acquired over a public 
lane : .4. I. R. 1924 All, 715, Dist. [P 505 0 2] 

K. N. Malaviya —for Appellants. 

Akhtqr Hussain Khan —for Respon¬ 
dents. 

Judgment. —These arq two second ap¬ 
peals by the plaintiffs whose suit for re¬ 
moval of certain alleged * encroachments 
have been dismissed by the two lower civil 
Courts The plaintiffs are residents in 
houses in a certain lane in the town o 
Gangoh in the District of Saharanpur, 
and they alleged that in that lane, whici 
is a public lane, the defendants, who are 
Muhammadans, have constructed a mos¬ 
que, and that that mosque encroaches on 
the lane to an extent which has made it 
too narrow for carts to pass to the house3 
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of the plaintiffs. It is not allege! that 
the plaintiffs have suffered special 
damage otherwise which would entitle to 
maintain the suit for removal of the al¬ 
leged encroachments. Both the lower 
Courts have made local inspections and 
have come to the conclusion of fact that 
there is no narrowing of the lane which 
would cause any special damage to the 
plaintiffs. The lane is according to the 
finding at least 7 feet 7 inches wide at 
the spot where the mosque has been built 
land carts can easily pass through it as the 
'lower appellate Court observed at tho 
time of inspection. This finding is a 
'finding of fact, and no authority has been 
shown to this Court by the learned 
counsel for the appellants that such a 
finding of fact can be called in question 
in second appeal in this Court. Refer¬ 
ence was made in the first ground of ap¬ 
peal to the ruling Hanuman Prasad v. 
Raghunath Prasad (I) on which the 
plaintiffs desired to base their case, and 
it was alleged that the lower Courts had 
construed this ruling too nartowly. That 
ruling, however, has no application 
whatever to the present case. That rul¬ 
ing was in regard to a suit brought by 
plaintiffs who alleged that they had ac¬ 
quired by prescription a right of way 
over certain ground, which was origi¬ 
nally private property and which had 
been sold to the defendants who procee¬ 
ded to erect a house on it and interfered 
with the right of way acquired by the 
plaintiffs. In the present caso the lane 
is a public lane in a town, and it is not 
alleged that it was ever private property. 
I am of opinion that-S. i, Act 5 of 1862 
(the Indian Easements Act) does not ap¬ 
ply to a public lane, and that the plain¬ 
tiffs did not acquire a right of easement 
over a public lane. It cannot be said 
that a lane is a servient heritage over 
which the plaintiffs acquired a right of 
easement. No doubt persons may ac¬ 
quire a right of way over Government 
property which is held by Government for 
private enjoyment or use, but I consider 
that in the case of Government property 
held for public use such as a public street 
where the public are intended to pass, 
the passing of the public does not confer 
a right of easoment on the public. Other¬ 
wise members of the public could bring 
suits against any Municipal Board when 
a street i s closed or altered. On this 
(1) A. I. R. 1924 All. 715=40 Alir5737 


ground also I consider that the plaintiffs 
have failed to show that any suit such as 
the present one could lie in the civil 
Court. There is a proper procedure 
where encroachments are alleged to oc¬ 
cur on a public street or lano and action 
is taken by or on behalf of Government 
against the persons who make those en¬ 
croachments No authority whatever is 
shown to this Court for the proposition 
that private persons who merely happen 
to reside in houses situated in a public 
lane can sue for alleged encroachments in 
that lane. It is on this point that a dis¬ 
tinction arises from the case of Hanuman 
Prasad v. Raghunath Prasad (1), a caso 
where the plaintiffs had themselves ac¬ 
quired a right of easement over private 
land. I consider that on the various 
points which I have indicated above, the 
suit of the plaintiffs must fail. Ac¬ 
cordingly I dismiss theso second appeals 
with costs. 

In Second Appeal No. 1811 there is 
filed a cross-objection on behalf of res¬ 
pondents. This, however, has been very 
unfortunately worded. It is intended to 
1)0 on behalf of the respondents but is 
signed by “counsel for the appellants/’ 
It is intended to ask for costs -for the 
respondent-defendants but actually asked 
for costs for the plaintiffs. Further an 
objection is taken in regard to the lower 
appellate Court not having granted plain¬ 
tiffs costs of the trial Court. Now what¬ 
ever the merits of that objection, it 
should have been taken by way of cross¬ 
objection by the defendant-respondents 
to the lower appellate Court. No such 
cross-objection was taken. It is true 
that after the order in appeal an applica¬ 
tion in revision was filed which was re¬ 
fused. But I consider that the matter 
is’now time barred, because it was not 
taken at the proper time before the lower 
appellate Court by way of cross objection. 

I therefore refuse this application for 
costs of the trial Court to the defendant- 
respondents. 

s.N /r.k. Appeals dismissed. 
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Muicerji and Niamatullah, JJ. 

Mahadeo Bharthi— Plff — Appellant. 

v. 

Mahadeo Bai and another — Defendants 
* Respondents. 

First Appeal No. 133 of 1926, Decided 
on 6th March L929. 

(a) Chaiitable and Religious Trusts Act 
(14 of 1920). S.(5) Alleged trustee failing 
to institute suit for which permission given 
under S. 5 District Judge passing order 
against him —He can bring regular suit for 
declaration of his right to property— [Per 
Niamatullah, J., Contra MakerjL J.\ — Civil 
P. C., S. 11. 

Per Niaimtulla , J. — Whore the alleged 
trustee fails to institute a suit for which per¬ 
mission is granted to him under S. 5, and 
consequently an order against him is passed 
by the District Judge, a regular suit by him 
for declaration that the property is held by 
him in private ownership or in the alternative 
that it is not held in trust which is governed 
by Act 14 of 1920, is maintainable— Mukerji J 
Contra: 30 All. 44 ; A. I. R. 1925 All. 615, not 
Applied. [p 508 c l] 

(b) Civil P. C , S. 11—Scope. 

A plea in bar can be allowed to succeed only 
where the law expressly provides for it or the 
implication is so irresistible that its provisions 
are inconsistent with a contrary hypothesis. 

[P 508 Ol] 

E. N. Katju, P. L. Banerji & Shah 

Zamir Alam — for Appellant. 

B. Malik and Shiva Kumar Boy—lor 
Respondents. 

Niamatullah, J.— The suit out of 
which the present appeal has arisen was 
brought by the plaintiff-appellant Maha¬ 
deo Bharthi iu the Court of the Subordi¬ 
nate Judge, Ghazipur for a declaration 
that the property specified in list A an¬ 
nexed to the plaint is his private pro¬ 
perty in absolute ownership, and in the 
alternative for a declaration that it is not 
held in trust created for public purposes 
of a charitable or religious nature gov¬ 
erned by Act If of 1920. It was neces¬ 
sitated by an order, dated 31st August 
1925, passed by the District Judge of 
Ghazipur under S. 5, Act 14 of 1920 
(Charitable and Religious Trusts Act) 
declaring the property in dispute to be 
held in trust of a charitable and religious 
nature existing for public purposes. 
Madho Rai alias Mool Bharthi and Sheo 
Prasad Pandey, the respondents to this 
appeal, were impleaded as defendants to 
the action, as the aforesaid order was 
obtained by them on their application for 
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examination of accounts of the alleged 
trust property. 

The defendants put forward two main 
defences, viz.: (l) that the suit is not 
maintainable in view of the order of the 
District -Judge, dated the 31st August 
1925, already referred to, and (2) that the 
properties in question are in fact held by 
the appellant in trust for public, charit¬ 
able and religious purposes, being dedi¬ 
cate! to Math of. Sanyasis at Nasirpur 
The lower Court ruled that the suit before 
it was not barred by the order of the Dis¬ 
trict Judge, but held on the merits that 
the trust set up by the defendants has 
been established. The plaintiff's suit 
was accordingly dismissed. 

At the hearing of the appeal the plea 
in bar of the suit was reiterated by the 
defendants. This being in the nature of 
a preliminary objection going to the root 
of the case should be first examined, and 
the appeal can be considered on facts if 
that plea fails. On a careful considera¬ 
tion of the provisions of Act 14 of 1920, I 
am of opinion that the plea has no force. 
The object of the Act is : 

“to provide a more effectual control for the 
administration of charitable and religious 
trusts,” 

The scope of the Act as stated in the 
preamble is: 

(1) to provide facilities for the obtaining of 
information regarding trusts created for pub' 
lie purposes of a charitable or religious nature 
and (2) to enable the trustee of such trusts to 
obtain the directions of a Court on such mat* 
ters and to make special provision for the pay¬ 
ment of the expenditure incurred in certain 
suits against the trustees of such trusts.” 

Section 3 enables one interested in Ihe 

trust to obtain from the Court an order: 

“(1) directing the trustee to furnish the 
petitioner through the Court with particulars 
as to the nature of objects of the trust and of 
the. value, condition, management and appli¬ 
cation of the subject matter of the trust, and 
of the income belonging thereto, or as to any 
of these matters, and (2; directing that the 
accounts of the trust shall be examined audi¬ 
ted: Provided that no person shall apply for 
any such direction in respect of the accounts 
relating to the period more than three years 
prior to the date of the petition.” 

The petition shall specify, as far as may 
be, the particulars of the audit which he 
seeks to obtain (S. 4). The Court, if satis¬ 
fied prima facie that the alleged trust ex¬ 
ists, shall fix a date for hearing, calling 
upon the trustee to show cause. S. 5 (l). 

”5 (2) On the date fixed for the hearing of 


the petition.the Court shall pro¬ 

ceed to hear the petitioner and the trustee, if 
he appears,.and shall make such 
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further enquiries if any as it thinks fit. The 
trustee may and, if so required by the Court, 
shall at the time of the first hearing or within 
snch tims as the Court may permit present a 

written statement of his case.(2) If 

any person appears at the hearing of the peti¬ 
tion and either denies the existence of the 
trust or denies that it is a trust to which this 
Act applies, and undertakes to institute within 
three months a suit for a declaration to that 
effect and for any other appropriate relief, the 
Court shall order a stay of the proceedings, 
and if such suit is so instituted, shall con- 
tinue the stay until the 3uit is finally decided. 

(4) If no such undertaking is given, or if* 
after the expiry of three months any such 
suit has been instituted, th3 Court shall itself 
decide the question. 

(5) On completion of the enquiry provided 
for in sub-S. (2), the Court shall either dismiss 
the petition or pas3 thereon such other order 
as it thinks fit; 

Provided that, where a suit has been insti¬ 
tuted in accordance with the provisions of 
sub-S. (3), no order shall be passed by the 
Court which conflicts, with the final decision 
therein. 

(0) Save as provided in the section the Court 
shall not try or determine any question of title 
between the petitioner and any person claim¬ 
ing title adversely to tho trust. 

6. If a trustee without a reasonable excuse 
fails to comply with an order made under SUD¬ 
S' (5), S. 5, such trustee shall, without pre¬ 
judice to any other penalty or liability which 
he may incur under any law for the time be¬ 
ing in force, be deomed to have committed a 
breach of trust affording ground for a suit 
under the provisions of S. 92, Civil P. C. 1903, 
and any such suit may, so far as it is based on 
such failure, be instituted without the previ¬ 
ous consent of the Advocate-General.*’ 


„ Section 7 enables a trustee to obtain 

opinion, advice or direction of the Court oi 
any question affecting management or ad 
ministration of the trust property and th 
Court shall give its opinion, advice or direc 
ion as the case may be, thereon: providec 
at the Court shall not be bound to give suet 
opinion, advice or direction on any questior 
w noh it considers to be a qusstiou not pro 
per for summary disposal.” 

. Court is to give opportunity to al 
interests! persons of being heard befor. 

giving such opinion, advice or directior 
(sub-S. (3), S. 7). 

Section 8 empowers the Court to maki 
appropriate orders for payment of cost: 

r °“ the income of the trust pro 
thn n k. U makes certain provisions o 
^ Civil Procedure applicabl, 

tint f^ 06 lrlf ^ ua ^ er this Act and declare: 
to el „,7 r0V1 t S1 J ° a3 ot thlt Cole relating 

e™S. 0n ? f deCre9 shlU a PP>y ‘a th< 

S 12 enioi 0 f , or ^ 01 ’ 3 aa to costs etc. 
o. la enicts that: 

aga^Qs^iny^pVnion ^1 any order P assed 0 
under this Act ’ aiviCQ or direction givci 


I have summarised the entire frame 
work of the Act which consists only of 
twelve sections and have quoted in full 
the provisions with which we are imme¬ 
diately concerned. It is quite clear to 
my mind that it provides a summary re¬ 
medy to persons interested in public 
trusts of religious or charitable nature to 
obtain, through Court, information rela¬ 
ting to the disposal of income from trust 
property. The District Judge can exer¬ 
cise his powers only if he is satisfied that 
the trust is of such a character as would 
make the provisions .of that Act applica¬ 
ble. It is not the object of the Act to 
obtain decision of questions relating to 
the very existence of such trusts except 
in so far as it may bo necessary for the 
District Judge to ascertain if he has 
jurisdiction under the Act. 

Tho provision which entitles a per¬ 
son to obtaia determination of the ques¬ 
tion whether the trust exists is for his 
benefit and if the alleged trustee denies 
the existence of the trust and desires 
determination of that question by a Court 
of competent jurisdiction, it is impera¬ 
tive that tho District Judge should give 
him a reasonable opportunity of doing 
so. If he fails to avail of that opportu¬ 
nity, he must abide by the decision 
of the District Judge on that question 
passed in a summary proceeding and for 
a given purpose, viz , that the person ap¬ 
plying for inspection and examination of 
accounts should inspect and examine, 
through Court, the accounts for a period 
not exceeding three years, relating to the 
trust property. By not availing himself 
of the opportunity which the Act affords 
him to obtain tho determination of such 
a disputed question by a competent 
Court the alleged trustee subjects him¬ 
self to two disadvantages viz., (1) a suit 
under S. 92, Civil P. C., can be instituted 
against him without tho formality of the 
permission of tho Advocate Genoral, a 
corresponding advantage conferred upon 
the person interested in the trust who 
moved tho Court and who could not 
otherwise have instituted a suit under 
S. 92 without the preliminary sanction of 
the Advocxte-General and (2) the alleged 
trustee must submit to the examination 
of his accounts as ordered by the Dis¬ 
trict Judge, without any further objec¬ 
tion on the^round tint the property in 
his hands was not held in trust for a 
public, religious or charitable nature. 
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Till such time that he is not armed with 
a declaration by a Court of competent 
jurisdiction that the property is not so 
held by him, he will continue to be sub- 
ect to the provisions of Act 14 of 1920. 
iTe will also continue liable to be sued 
under S. 92, Civil P. C., which if insti¬ 
tuted may result in his removal or in the 
^ourt having jurisdiction giving certain 
directions or imposing conditions on his 
continuing to hold the office of the 
trustee if he is found to be one. But it 
is always open to him to invoke the 
jurisdiction of a Court competent to en¬ 
tertain suits relating to questions of title 
and obtain a declaration of his right to 

the property if he is otherwise entitled 
to it. 

The argument that a regular suit in¬ 
stituted after the alleged trustee failed 
to institute a suit for which permission 
had been granted to him under S. 5 of 
Act 14 of 1920 is not maintainable, is not 
based on any rule of law contained either 
jin that Act or in any other enactment. 
,It must be conceded that there is no ex¬ 
press provison of law to that effect. 
There is no implication of bar arising 

from any part of Act 14 of 1920. The 

Act nowhere provides expressly or im¬ 
pliedly that the order of the District 
Judge passed under S. 5 is conclusive 
and cannot be challenged in a regular 
suit before a Court of competent jurisdic¬ 
tion. The consequences ensuing from 
such an order have already been men¬ 
tioned. It is an elementary rule of law 
jthat a plea in bar can be allowed to suc¬ 
ceed only where the law expressly pro¬ 
vides for it or the implication is so ir¬ 
resistible that its provisions are incon¬ 
sistent with a contrary hypothesis. The 
test in my opinion is whether the order 
of the District Judge passed under S. 5, 
Act 14 of 1920, fulfils all the require¬ 
ments of the rule of res judicata as con¬ 
tained in S. 11, Civil P. C.,’If it does not 
the subsequent regular suit is not barred 
And i 3 maintainable. Assuming that the 
question whether a trust of a public, re¬ 
ligious or charitable nature exists as re¬ 
gards^ the property in dispute was a 
question not merely incidentally in issue 
hut was directly and substantially in 
issue before the District Judge exercising 
his powers under Act 14 of 1920 which I 
greatly doubt, the proceeding* before the 
District Judge were not proceedings in 
suit” in which he could pass any de- 
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cree in favour of any of the contending 
parties. His order, as regards res judi¬ 
cata, is no better than the one passed in 
any miscellaneous proceedings. The 
District Judge may well decide under 
S. 5, Act 14 of 1920, that no trust exists 
and may dismiss the application for 
examination of accounts relating to the 
alleged trust property. It seems to me 
that the applicant may, in that cise, 
institute a declaratory suit or a suit 
under S. 92, Civil P. C , with the per¬ 
mission of the Advocate-General, chal¬ 
lenging the order of the District Judge 
which cannot bar such a suit. It is not 
logical to maintain that the order is not 
conclusive against him but is conclusive 
against the alleged trustee if he is found 
by the District Judge to boa trustee. 
Booking to the summary character of the 
proceedings, it is not conceivable that 
the legislature should have intended to 
give conclusive effect to the order passed 
by the District Judge under S. 5, Act 
14 of 1920. It will be observed that he 
i3 not obliged to hear all such evidence a 3 
the parties may adduce. He is at liberty 
to hear such evidence as he “thinks fit”. 
The provisions of Civil Procedure 
Code regarding the mode of recording 
evidence have not been made applica¬ 
ble to the proceedings under the 
Act. Many other provisions of that Code 
of a salutary nature are not applicable 
to proceedings nnder the Act. The~Dis- 
trict Judge has the last word on the 
subject. No appeal lie3 from his orders 
under it. 

I do not think that any embarrassing 
results would ensue if the subsequent 
regular suit is held maintainable be¬ 
cause of two so-called inconsistent posi¬ 
tions, viz. (1) the trustee being: 

“ deemed to have committed a breach of 
trust affording ground for a suit under the 
provisions of S. 92, Civil P. C.” 

and (2) the decree in the subsequently 
instituted regular suit, if successful, de¬ 
claring that the claimant is not a trustee 
at all. Technically a suit under S. 92, 
Civil P. C., will lie without the permis¬ 
sion of the Advocate-General as provided 
by S. 6, Act 14 of 1920, in spite of a 
decree declaring the right of ownership 
of the claimant alleged to be trustee. If 
in spite of such a decree any one take3 
it upon himself to institute a frivolous 
suit under S. 92, Civil »P. C., he may do 
so and take the consequences. As poin- 
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ted out by me already the effect of a 
person failing to institute the suit is 
no more than to relieve a person or per¬ 
sons interested in the trust of the neces¬ 
sity of obtaining the permission of the 
Advocate-General for instituting a suit 
under S. 92, Civil P. C. and to subject 
the alleged trustee to the harrassment 
of having his^accounts inspected, though 
he is in fact not a trustee. After he has 
obtained a decree of a competent Court 
declaring his right of ownership any 
subsequent application under S. 2, 
Act 11 of 1920, will have to be dis¬ 
missed on production of a copy of such 
a decree at the initial stage provided for 
by S. 5 (i) of that Act. It should be 
borne in mind that the Act does not em¬ 
power the District Judge to pas3 any 
order directing the alleged trustee to do 
something of a recurring nature. He can 
order the examination of his accounts 
for three years. Such an order has to 
be obtained on every subsequent occasion 
and the District Judge may or may not 
pass it according as the circumstances 
proved before him justify it or not. 

Any argument based on analogy drawn 
from the provisions of Ss. 199 and 202, 
N. W. P. Tenancy Act of 1901, is un¬ 
sound It should not be overlooked that 
those sections refer to questions of pro¬ 
prietary right arising in suits for eject¬ 
ment against an alleged tenant. Power 
has been conferred upon the revenue 
Court ta determine questions of proprie¬ 
tary title on failure of a party to insti¬ 
tute within three months a suit in a 
civil Court for determination of such ques¬ 
tion. The decree passed in such a suit 
operates a3 res judicata. The essential 
distinction between a decree passed by a 
revenue Court under Ss. 199 and 202, if 
conditions giving it the jurisdiction to 
decide questions of proprietary title 
existed, is a decree passed by a Court 
of competent jurisdiction, whereas the 
order of the District Judge under S. 5, 
Act 14 of 1920 is only an order passed 
in summary proceedings, which order 
lias n:>t the force of a decree and has the 
eiiect of merely withdrawing certain res- 
riction3 imposed on the persons de- 
p ro .fi ,f instituting suits under S. 92, 
Jmvil 1. C. For the reasons detailed in 
t^ foregQiQg para. I entertain no doubt 
that the suit out of which the present 
appeal has arisen U maintainable and 
was rightly tried out on the merits. 


As regards the existence of a trust of 
a religious or charitabfe character, I 
have no hasitation in accepting the find¬ 
ing arrived at by the Court below. 
(Here the judgment discusses evidence 
on merits and concludes). Considering all 
the circumstances of the case as they 
appear from oral and documentary evi¬ 
dence. I am of opinion that the find¬ 
ing of the learned Subordinate Judge 
that the property in dispute is not held 
by the plaintiff-appellant in private 
ownership, and that it is property be¬ 
longing to Math Nasirput of which the 
the plaintiff-appellant is the Mahant is 
correct. In view of my finding stated 
above, I dismiss this appeal with costs. 

Mukerji, J.—There are two points 
in this appeal. The first point is one 
of law, and is whether the suit is at 
all maintainable ? Ths appellant, who 
was the plaintiff in the Court below, 
was called upon, at the instance of the 
defendants in the suit, to furnish an 
account of certain properties which 
were described by the then applicants, 
as wakf property to which Act 11 of 
1920 applied namely, property endowed 
for public purposes of a charitable or 
religious nature. The plaintiff appeared 
in answer to the notice issued by the 
learned Judge and pleaded that the 
property in his hands was not at all 
wakf. The learned District Judge al¬ 
lowed an adjournment. The plaintiff 
did not give an undertaking to institute 
a suit within three months, as he could 
do, under sub-S. 2, S. 5, Act 11 of 
1920. The application was heard and 
tried on its merits, on such evidence as 
the learned District Judge had before 
him. He held that the property was 
wakf and belonged to a Math and the 
present plaintiff was bound to render 
accounts. This was on 31st August 1925: 
see p. 81 of the record. Thereupon, 
on 29th September 1925, the plaintiff 

instituted the suit out of which this 
appeal has arisen on the allegation that 
the property was the personal property 
of his spiritual ancestors through whom 
he inherited and of himself and that in 
any case, there was no trust created for 
public purposes of charitable or religious 
nature governed by Act 11 of 1920. 

The defence was that the suit was not 
maintainable and that the property 
appertained to a Math and was of a char¬ 
acter to which Act 11 of 1920 applied. 
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The learned Subordinate Judge, on the 
{point; of law, held that the suit; was 
maintainable. On the question of fact 
he held that the property was Math pro¬ 
perty held by the defendant a 3 trust 
property for public religious and charit¬ 
able purpose?. The learned Subordinate 
•Judge did not U 93 the word “ public ” 
in the concluding portion of his ju:lg- 
ment, but that is, I understand, what he 
meant. Tne first question is whether 
the suit is maintainable, for if the suit 
is not maintainable, the appeal must fail, 
whatever may be the finding on the issue 
of fact. If we examine the entire 
Act 14 of 1920, we shall easily find the 
whole scheme and object of the Act. 
The Act starts by saying that it is ex¬ 
pedient to provide facilities for obtain¬ 
ing of information regarding trusts 
created for public purposes of a charit¬ 
able or religious nature and enable trus¬ 
tees to obtain directions of the Court. 
Then it says that any person having an 
interest in any express or constructive 
trust created or existing for a public 
purposo of a charitable or religious 
nature, may apply by petition to District 
Judge for several purposes. 

Among these purposes is one to call upon 
the trustee.to submit accounts to be exa¬ 
mined and audited. S. 5 then says that 
the Court, on receipt of an application 
may take some preliminary evidence to 
satisfy itself on certain points, mainly 
directed towards finding out whether 
the application is a proper one or not. 
The Court, if it is satisfied as to the 
bona fides of the application, would issue 
a notice to the other side. The opposite 
party then might come and either admit 
allegations and agree to submit the 
accounts, or deny the existence of a trust, 
or admitting the trust, may deny that 
it is for public purposes of a charitable 
or religious nature. The opposite party 
may, if he likes, either submit to an en¬ 
quiry by the Court or may offer to in¬ 
stitute a suit for a declaration, in support 
of his case. If he offers to institute a 
suit, the Court is bound to stay its hand 
and ultimately dispose of the application 
in accordance with the result of the suit. 

If, however, no offer is made to institute 
a suit, or the offer made is not carried 
out by the institution of a suit within 
three months, the Court is bound to de¬ 
termine the question before it. As a re¬ 
sult of the Court’s enquiry, the Court 
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will either dismiss the application or 
pass such order a9 it thinks fit. If the 
Court decides against the opposite party 
and calls on him to submit an account 
and if he fails to submit an account, the 
consequence that would follow would be 
that the opposite party would 

“ b3 deamed to have committed a breach of 
trust affording ground for a suit under S. 92, 
Civil P. C., 1003.” 

Tne section then further provides that 
for the institution of such a suit, pre¬ 
vious consent of the Advocate-General 
would not be necessary. We find, there¬ 
fore, that the result of an adverse order 
by the District Judge i3 that the opposite 
party is, by la v, to be deemed to have 
committed a breach of trust. This 
charge against the opposite party neces¬ 
sarily involves two findings ; namely the 
property in respect of which an order for 
account is passed is trust property of the 
nature to which Act 14 of 1920 applies 
and that the opposite party, by failing to 
submit accounts, has committed a breach 
of trust so as to justify the maintenance 
against him of a suit under S. 92, 
Civil P. C. 

Now, if no offer is made to institute a 
suit under S. 5, sub-S. 3, or if an offer 
having been made is not complied with, 
and if as the consequence of an order for 
furnishing account being disputed, the 
consequences will follow, what would bo 
the result, if, in a subsequent suit, insti¬ 
tuted by the opposite party to the ap¬ 
plication bo'ore the District Judge, suc¬ 
ceeds in his suit? The result would be 
that there would be two conflicting posi¬ 
tions. On the one hand, a justifiable 
ground has come into existence for the 
maintenance of a suit against the op- 
p)sito pirfcy and it will be taken as 
settled that he has committed a breach 
of trust. On the other hand, there is the 
declaration given, in the subsequent suit, 
that the opposite party (the plaintiff in 
the subsequent suit) is not liable to 
render an account at all and, therefore, 
no suit can be maintained against him 

under S. 92, Civil P. C. 

This is a position which is hardly 
imaginable. On the other hand, the 
scheme of the Act offers an ample chance 
for a regular suit being instituted for the 
determination of the question whether 
property is or is not an endowed pro¬ 
perty for a public purpose of a charitable 
or religious nature. The District Judgo 
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is required to satisfy himself on the 
points before he issues notice. Then the 
opposite party is given a chance to have 
the matter litigited through the proper 

Courts. In the circumstances that have 
happened in this case, the plaintiff- 
appellant has not availed himself of 
his opportunity of instituting a suit 
and now that an order has been 
made against him, he brings a suit. As 
I have already pointed out, what would 
be the position of the plaintiff-appellant 
if his suit succeeds? How will he be able 
to wipe out the consequences which have 
followed under S. 6, Act 14 of 1920? 
If the decree in his favour cannot wipe 
out the consequences provided by S 6, 
Act 14 of 1920, the subsequent decree 
in his favoour is useless. I cannot con¬ 
ceive tnat a party is to have two chances 
at a regular litigation in the Courts, one 
under S. 5, sub-S. 3, Act 14 of 1920, 
and another, at any time thereafter, as 
and when he chooses. If one can in¬ 
stitute a suit at any time he likes, what 
is the good of giving three month’s time 
as provided by sub-S. 3, S. 5 of the Act? 

Sections 199 and 202, N. W. P. Ten¬ 
ancy Act of 1901, contained a similar 
provision as to the institution of a suit. 
It was held that if no suit was instituted 
within the time allowed, a suit, institu¬ 
ted after the three months' time allowed, 
was to be treated as time barred. The 
ordinary period of limitation was held 
to be suspended : see Banwari Lai v. 
Mt. Gopi (1) also Gavga Chumar v. 
Bindesari Rai (2). Without deciding, 
definitely, the question of limitation, I 
am decidedly of opinion that the main¬ 
tenance of a suit so as to nullify the 
ofiect of S. 6, Act 14 of 1920 is not 
permissible. 

On the merits, I agree with my lear¬ 
ned brother that the plaintiff has failed 
to prove the case set up by him. In the 
result, I agree in dismissing the appeal 
with costs. 

S.N./r.k. Appeal dismissed . 


(1) [1907] 30 All. 41=4 A. L. J. 713=(1907) 
A. W. N. 292. 

(2) A. I. R. 1925 All. 615=47 All. 904. 
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Boys and Blnnet, JJ. 

Pitambar Das —Plaintiff—Appellant. 

v. 

Punna and another — Defendants — 
Respondents 

Second Appeal No. 2332 of 1927, De¬ 
cided on 5th April 1929, against decree 
of Add!. Dist-Judge, Aligarh, D/- 23rd 
August 1927. 

Evidence Act, S. 115 — Person, in whose 
favour three mortgages on same property 
were executed, assigning second of them to 
another — Assignee suing making assignor 
pro forma defendant — Assignor not disclos¬ 
ing third mortgage by written statement — 
He cannot sue auction-purchaser on his third 
mortgage. 

A person, in whose favour three successive 
mortgages on the same property were exe¬ 
cuted, assigned the second mortgage to ano¬ 
ther person ; and, when the assignee sued on 
the assigned mortgage, he made the assignor 
pro forma defendant, but the latter did not 
disclose his third mortgage by his written 
statement. 

Held ; that although the assignor was made 
only a pro forma defendant, it was his duty to 
disclose the third mortgage ; and as he failed 
to do so, he would be precluded from suing 
the auction-purchaser in assignor’s suit on 
his third mortgage. [P 512 C 1] 

S. N, Seth —for Appellant. 

A. M . Khuaja for T. A. E. Shcruani 
—for Respondents 

Judgment.—These two appeals Nos. 
2332 and 2203 of 1927, are brought by 
the same appellant Pitambar Das against 
the orders of the Additional District 
Judge of Aligarh, dismissing his ap¬ 
peals. The facts are rather brief and 
are similar in the two cases. The facts 
in appeal No. 2332 are as follows : 
Chbeddt, the father of minor defen¬ 
dant 1, executed three simple mortgage- 
deeds in favour of the plaintiff as fol¬ 
lows : — (I) 26th December 1911, (2) 
25th August 1914 (3) 14th April 1919. 
All these deeds were on the same pro¬ 
perty. Subsequent to the third deed 
the plaintiff on 28th July 1924 assigned 
his rights as mortgagee under the second 
deed to one Daufat Ram. After this 
Daulat Ram brought a suit to enforce 
the second mortgage-deed, and he made 
the present plaintiff Pitambar Das a 
party to that suit. In para. 5 of 
the plaint it is true that he says that 
Pitambar Das is only made a pro forma 
defendant and no relief is asked for 
against him. Accordingly Pitambar did 
not disclose by a written statement the 
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existence of the third deed. A decree 
was obtained and in execution of that 
decree the property was purchased by 
defendant 2 Munshi Ahmad Husain. 
The plaintiff has now come forward to 
sue on his mortgage deeds Nos. 1 and 3. 
The question which we have to decide 
is whether the plaintiff is now pre¬ 
cluded from bringing this suit for sale 
to enforce his mortgage No. 3. Both 
the lower Courts have held that he is so 
.precluded. It was argued that because 
the plaintiff had been made a proforma 
defendant in the suit by Dauiat Bam 
with the express proviso that no relief 
was desired against him, therefore it 
was not necessary for the plaintiff to 
disclose this third mortgage, but the 
plaintiff must have been very well aware 
ohat a decree in that suit would be fol¬ 
lowed by an auction sale, and that if he 
did not disclose his third mortgage, 
then the auction-purchaser would not be 
aware of it. Accordingly in his present 
suit against the auction-purchaser, de¬ 
fendant 2, we consider that the plaintiff 
cannot succeed. It was his duty to 
have pleaded this third mortgage in that 
former suit. We may note that the 
Transfer of Property Act also lays the 
duty on a vendor to disclose all matters 
affecting the title to the property to his 
vendee, and it was therefore the duty of 
the plaintiff in his sale deed of 28th 
July 1921 to Dauiat to mention this 
third mortgage, because the question 
would be of importance when Dauiat 
sued for sale on the second mortgage. 
We agree with the finding of the lower 
appellate Court, and we dismiss these 
appeals with costs. 

S.N./R.K. ' Appeal dismissed . 
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Dalal, J. 

Khooti and others —Defendants—Ap 
plicants. 


under S. 270 that rent was paid in good 
faith to third person—No appeal lies to Dis¬ 
trict Judge under S. 243. 

No appeal under S. 243 lies to the District 
Judge in the case of a suit instituted under 
S. 132 for recovery of rent, the defence to 
which vyas under S. 270 that rent was paid in 
good faith to a third person for no question of 
title can be raised in a defence under S. 270. 

[P 512 C 2] 

N. P. Astha?ia and S. P. Sinha —for 
Applicants. 

S. K Dar and G. N. Kunzru for B. N. 
Sahai —for Opposite Parties. 

Judgment. —The plaintiff, Kishore 
Lal sued certains tenants in the Court of 
an Assistant Collector of the Second 
Class for recovery of arrears of rent under 
S. 132, Tenancy Act. The defence was un¬ 
der S. 270 on the pleading that rent was 
paid in good faith to a third person Tikam 
Singh. As directed in that section, 
Tikam Singh was made a party to the 
suit, and the question was taken .up for 
decision whether the tenant had paid 
rent in good faith to Tikam Singh. The 
trial Court held that he had, and dismis¬ 
sed the plaintiff’s suit as laid down in 
Cl. (2), S. 270. Kishore Lal plaintiff 
went up in appeal to the Collector, who 
held that the payment of rent, if any 
made, to Tikam Singh by the defendant 
was against past custom and clearly in 
bad faith. The appeal was, therefore, 
decreed, and the tenants filed a second 
appeal under S. 243 in the Court of the 
District Judge on the allegation that a 
question of proprietary title had been de¬ 
cide:]. In my opinion, the learned Judge 
was correct in refusing jurisdiction. No 
question of proprietary title arose as the 
defendants did not claim to be proprie¬ 
tors themselves. Their defence was the 
one provided for in S. 270, according to 
which, no question of proprietary title 
can be raised in the suit for rent, but has 
to be raised separately in a separate suit 
between the plaintiff and the intervener 
independently of the tenants. This 
application for revision is dismissed 
with costs. 

S.N./R.K Revision dismissed. 


Kishori Lal and another —Plaintiffs— 
Opposite Parties. 

Civil Revn. No. 241 of 1928, Decided 
on 1st March 1929, against order of Dist. 
Judge, Agra, D/- 11th June 1928. 

Agra Tenancy Act (3 of 1926), Ss. 243 and 
270 —Suit for rent under S. 132—Defence 
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Sulaiman and Sen, JJ. 

Kundal Lal and others —Appellants. 

v. 

Raj Behari Lal and others —Respon¬ 
dents. 

First Appeal No. 444 of 1925, Decided 
on 26th February 1929, against decree 
of Fourth Addl. Sub-Judge, Aligarh, D/- 
17th July 1925. 

(a) Hindu Law—Partition — One member 
separating — It is for those who assert 
jointness to prove that they continued joint 
ol reunited— X separating from father and 
minor brother — Minor brother’s share, 
though ascertained, yet not actually sepa¬ 
rated—Father managing minor’s share also 
—Minor’s mother already dead but minor 
having stepmother —Separation in minor’s 
interest—After X's separation, father and 
minor held to have not continued to be joint. 

Where one member of a joint Hindu family 
separates the presumption of jointness is, in 
the first instance put an end to, and the bur¬ 
den of proving that the remaining members 
continued to be joint or that they reunited 
would be on them who assert such jointness. 
And although where one of the remaining 
members is a minor it is difficult to prove 
reunion; still it can bo shown that in,spite of 
separation of one member others continued 
to bo joint. [P 515 C 1] 

X separated from his father and minor 
brother but in the partition that took place 
although the share of the minor was ascer¬ 
tained it was not actually separated from the 
father’s share. Further the father all along 
was managing not only his share but that of 
his minor son also. But since the mother of 
the minor was dead and the father had mar¬ 
ried again there was fear that subsequent 
births would reduce the minor’s share and so 
it was in the interest of the minor that there 
should be separation. 

Held : that the circumstances showed that 
the father and the minor son did not conti¬ 
nue to be joint but there was complete sepa¬ 
ration : 30 Cal 725 (P. C.) ; A. I. R. 1925 
P. C. 93 ; A. I. R. 1925 P. C., 49, Bel. on. 

[P 515 C 1, 2 ; P 51G G 1] 
(b) Hindu Law—Partition. 

Where one member separates from the rest, 
continuance of jointness between the re¬ 
maining members is not the samo as their 
reunion. [P 515 G 2] 

Iqbal Ahmad , Peary Lal Banerji and 
Sailanath Mukerji —for Appellants. 

K. N. Eatju, Shiva Prasad Sinha , 
Vishun Nath , and K. N. Malaviya —for 
Respondents. 

Sulaiman, *J.—First Appeal No. 444 

of 1925 and First Appeal No. 196 of 
1926 are connected, and are cross ap¬ 
peals by defendants and plaintiffs res¬ 
pectively arising out of the same suit 
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for recovery of possession of the plain¬ 
tiffs’ share of the property and for the 
avoidance of a deed of relinquishment, 
dated 19th February 1924, executed by 
the plaintiffs’father. The plaintiffs are 
the sons of Ram Lal who was one of 
the sons of Nand Kishore. In 1901 
Nand Kishore had two sons, Chatur- 
bhoj and Ram Lal forming members of 
his joint family and he had a third wife 
Mt. Chandan Kuar, who was not the 
mother of either of the sons. Chatur- 
bhoj instituted a suit for the partition 
of the family property in 1 1901 against 
his father and brother and at a subse¬ 
quent stage, his stepmother, Mt. Chan¬ 
dan Kuar was also impleaded. The 
share of Chaturbhoj thus became one- 
fourth of the entire property. At that 
time Ram Lal was a minor and was 
impleaded under the guardianship of 
his father Nand Kishore. The judgment in 
the case, printed at p. 35, shows that the 
case was principally contested by Nand 
Kishore, and was ultimately decreed. 
A preliminary decree was passed for the 
partition of the family property and by a 
subsequent order, dated 28th May 1903 
(p. 43) four lots of moveable properties 
wore prepared out of which'lot’No. 3 was 
allotted to Chaturbhoj, lot'No. 1 went to 
Mt. Chandan Kuar, lot No. 2 went to 
Ram Lal and lot No. 4 to Nand Kishore. 
The decree which was finally prepared 
on 28th May 1903 (p. 44), however, only 
mentioned lot No. 3, which had been 
allotted to the plaintiff Chaturbhoj, al¬ 
though the operative portion'of the order 
passed by the Judge under which the 
partition made by the commissioner was 
confirmed had mentioned all the four lots 
separately. The zamindari property was 
left undivided and a declaration of. the 
shares of the coparceners only was given. 
Chaturbhoj’s one-fourth share was ad¬ 
mittedly separated off. We also find 
that Mt. Chandan Kuar got her one- 
fourth share separated through the reve¬ 
nue Court. 

A record of the partition proceed¬ 
ings is to be found at p. 71 which 
shows that there was an imperfect parti¬ 
tion of a mahal under which patti No. 1 
was allotted to Kit. Chandan Kuar sepa¬ 
rately, patti No. 2 to Chaturbhoj and 
patti No. 3 remained joint with Nand 
Kishore and Ram Lal. Ram Lai at¬ 
tained majority sometime in 1911. In 
1924 he, jointly with his wife acting 
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as the guardian of their minor sons, 
executed the deed of relinquishment 
referred to above which the plaintiffs 
now wish to impugn. Under this deed, 
he admitted that accounts had been set¬ 
tled between him and Nand Kishore and 
recited the manner in which they had 
agreed to adjust their accounts. 

The plaintiffs came to Court on the 
allegation that Ram Lal was insane and 
the deed of relinquishment obtained by 
him was obtained under undue influence 
and was in no way binding on the plain¬ 
tiffs. They claim that the family has 
been separate since the partition was 
made at the instance of Chaturbhoj, and 
that the share of Ram Lal and his son9 
has been one-fourth all along. They fur¬ 
ther claimed that Nand Kishore, who 
had continued to manage the property, 
was liable to render accounts and lastly 
they contended that no such account had 
been rendered and the deed of relinquish¬ 
ment purporting to close the account 
was not binding on them. They claimed 
an actual possession of the one-fourth 
share together with some property al¬ 
leged to have been purchased with the 
money in the bauds of Nand Kishore 
and also claimed me3ne profits. The 
suit was contested mainly by the sons 
of Chandan Kuar, who had been born 
subsequent to the partition brought 
about by the suit of Chaturbhoj. They 
pleaded that, although Chaturbhoj sepa¬ 
rated, Nand Kishore and Ram Lal 
continued to be joint and the family was 
joint, when these defendants were born 
with the result that they all shared in 
that half of the property, which remained 
in the possesion of Nand Kishore. They 
further pleaded that the property which 
has been subsequently acquired has been 
acquired not out of the money belonging 
to Ram Lal but out of the joint family 
fund, in which all the parties are inter¬ 
ested. They of course pleaded that the 
relinquishment by Ram Lal was binding 
on him and it was no longer open to his 
sons to reopen the accounts. 

The learned Subordinate Judge has 
come to the conclusion that the family 
became separate after the suit of Chatur¬ 
bhoj and that, therefore, Ram Lal and 
his sons were entitled to a one-fourth 
share which could not be diminished by 
the subsequent births of his younger 
brothers. He has further held that the 
plaintiffs have failed to establish that 


the deed of relinquishment was executed 
at the time when Ram Lal was of un¬ 
sound mind and failed to prove the exer¬ 
cise of any undue influence. He has 
found that the deed of relinquishment 
is accordingly binding on the plaintiffs 
and the accounts must be deemed to have 
been fully adjusted. He has, however, 
omitted to give the plaintiffs a decree 
for mesne profits since the execution of 
the deed of relinquishment, although it 
is admitted that the possession of the 
zamindari property has continued with 
Nand Kishore and the’defendants, and the 
name of Ram Lal has not been sepa¬ 
rately recorded in the revenue papers. 
It will be convenient first to dispose of 
the question of fact whether the deed of 
relinquishment was obtained under un¬ 
due influence or at a time when Ram 
Lal was of an unsound mind. This 
point is raised in F. A. No. 196 of 1926. 
The learned Subordinate Judge who heard 
the oral evidence produced by the plain¬ 
tiffs was not impressed by it and after 
examining the statements of these wit¬ 
nesses has come to the conclusion that 
the evidence fails to establish that Ram 
Lai was of unsound mind. Ram Lal at¬ 
tained majority in 1911 and the settle¬ 
ment between him and Nand Kishore 
was not made till 1924 and there is no 
reason to suppose that any undue influ¬ 
ence was exercised on Ram Lal. Hav¬ 
ing heard the learned advocate for the 
plaintiffs I am of opinion that this find* 
ing must be accepted. 

The next question is whether the 
separation of Chaturbhoj brought about 
a disruption of the joint status of the 
whole family. These questions of law 
which arise are concluded by the pro¬ 
nouncements of their Lordships of the 
Privy Council in several leading cases. 

It was clearly laid down in Balabux v. 
Rulchmabai (J.) that when one coparce¬ 
ner separates from the others there re¬ 
mains no presumption that the latter 
remain united. Where it is necessary 
in order to ascertain the share of the 
outgoing member to fix the shares of 
others, his separation must be said to 
be the virtual separation of all. In such 
a case an agreement amongst the remain¬ 
ing coparceners to remain united or to 
reunite must be proved like any other 
fact. Their Lordships at p. 735 further 

( 1 ) [1903] 30 Cal. 725=30 _ TT A. 130=7 C. 

W. N. G42=8 Sar. 470 (P. C.). 
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•expressed a doubt as to an agreement for 
Teunion being validly made by or on be¬ 
half of a minor member of the family. 
That when there has been a separation 
among the members a reunion must be 
proved has been further laid down by 
their Lordships in the case of Jag Pra¬ 
sad v. Mt. Singar (2). The law has 
been lately clarified by the recent pro¬ 
nouncement in Palani Ammal v. Muthu - 
venhatachala Moniagar (3). Their Lord- 
ships have made it clear that the mere 
■fact of the ascertainment of shares does 
not by itself necessarily lead to an infer¬ 
ence that the family had separated, inas¬ 
much as there may be other reasons for 
such ascertainment. This is in no way 
contrary to the rule of law laid down in 
Balabuxs case (l) that no presumption 
that they remained united remains. It 
is also clear that one member of a joint 
family may separate from the other mem¬ 
bers, while the other members may 
-continue to remain joint. In Palani 
Ammal’s case (3) their Lordships have 
laid down that without proving any spe¬ 
cial agreement amongst the remaining 
members, the fact that the remaining 
members continued to be joint may bo 
inferred from the way in which their 
family affairs were carried on after the 
separation of the outgoing coparcener. 
Their Lordships have further remarked 
that if a joint Hindu family separates the 
members may agree to reunite, but such 
a reunion is of a very rare occurrence and 
must be strictly proved as any other dis¬ 
puted fact. 

In view of these observations of their 
,Lordships of the Privy Council, it fol¬ 
lows, in my opinion, that the effect of 
the separation of Chaturbhoj was in the 
first instance to put an end to the pre¬ 
sumption of jointness but it need not 
necessarily have had the effect of a com¬ 
plete disruption of the joint family. The 
burden of proving that the remaining 
members continued to be joint or that 
they reunited would be on the plaintiffs 
who assert such jointness. As Ram Lal 
was a minor member of the family at the 
jtime, l am doubtful as to whether a case 
of reunion, had it been set up on behalf 
of the plaintiffs, could have succeeded. 
But it does not follow that the plaintiffs 
a l r0 _ n( ^_ entitled to show that in spite 

(2) A. I. R. 1925 P. C. 93. 

(3) A. I. R. 1925 P. C. 49=43 Mad. 254=52 
I. A. 83 (P. C.). 


of the separation of Chaturbhoj, Nand 
Kishor and Ram Lal continued to be joint! 
and there was no separation so far as the 
status of these two members was con¬ 
cerned. In view of the observations of 
their Lordships, the continuance of joint¬ 
ness is not the same thing as a reunion. 

The learned advocate for the defen¬ 
dants urges that inasmuch as Ram Lal 
was a minor at the time and his guardian 
was Nand Kishore, there can be no in¬ 
tention on the part of Ram Lal or Nand 
Kishore to bring about separation bet¬ 
ween them. He further points out that 
in the final decree which was drawn up 
by the Court, the share of Ram Lal was 
not actually separated and has relied on 
the admitted fact that there was no 
actual partition of their shares in the 
revenue Court and that all along Nand 
Kishore managed his own share and that 
of Ram Lal. No doubt these are circum¬ 
stances which to some extent weigh on 
the side of the defendants. On the other 
hand, we have the clear fact that it was 
in the interest of Ram Lal that there 
should be a separation. The mothers of 
Chaturbhoj and Ram Lal were dead and 
Mt. Chandan Kuar, the third wife, had 
been newly married. The subsequent 
births of other brothers would have the 
effect of reducing the shares of Chatur¬ 
bhoj and Ram Lal and it is not surpris¬ 
ing that Chaturbhoj intervened and got 
his share separated off. It was equally 
for the benefit of Ram Lal that his share 
should remain intact and be not affected 
by the subsequent births in the family. 
It is also an admitted fact that Mt. Chan¬ 
dan Kuar, the mother of the present ap¬ 
pellants, did proceed further in the 
matter and got her one-fourth share ac¬ 
tually separated. Although the ascer¬ 
tainment of Mt. Chandan Kuar’s share 
was necessary in order to determine the 
share which had to be allotted to Cha¬ 
turbhoj, it seems to me that after Cha¬ 
turbhoj had gone out with his share, in 
case the remaining members intended to 
remain joint, their shares would have 
been thrown into the hotchpot. The 
circumstance that Mt. Chandan Kuar, the 
mother of the present defendants, in¬ 
sisted on her share being separated shows 
that there was a general partition among 
the members of the family under which 
she was allotted a definite and specific 
share. The fact that the management of 
the shares of Nand Kishore and Ram Lal 
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continued to be joint is obviously ex¬ 
plained by the circumstance that Ram 
Lal was then a minor and his mother 
was dead. It therefore seems to me that 
there is nothing in the conduct of the 
members of the family subsequent to the 
partition which would show that Nacd 
Kishore and Ram Lal continued to re¬ 
main joint. Of course, there is no spe¬ 
cial agreement pleaded or proved. On 
the other hand, the circumstances indi¬ 
cate that there was a complete separation. 

Last of all, there is the deed of relin¬ 
quishment executed by Ram Lal and his 
wife which I have held to have been 
executed voluntarily at a time when Ram 
Lal was possessed of a sound disposing 
mind. This document contains clear re¬ 
citals to the effect that the shares of 
Ram Lal and Nand Kishore had been 
separate though both were under the 
management of Nand Kishore. The exe¬ 
cutants have gone on to state that it had 
become necessary that accounts should 
bo settled with Nand Kishore and that 
the whole income and mesne profits 
should be received and separate posses¬ 
sion of the entire shares of moveable and 
immovable properties taken. They stated 
that the settlement of the account of the 
mesne profits from 1331F had accordingly 
been made and the amounts due from 
Nand Kishore had been realized after 
understanding the accounts and that all 
articles such as utensils, gold and silver 
ornaments, cash etc. in the possession of 
Nand Kishore had been received back 
and that not a single farthing on account 
of the executant’s share remained due by 
Nand Kishore. The deed further recited 
that Nand Kishore had sold the share of 
Ram Lal along with his own share in 
certain villages in tahsils Atrauli and 
Iglas and with the sale consideration pur¬ 
chased in his own name some'property 
in village Tholai and Mahmoodpur Janan 
and had got his name entered in public 
papers against the whole ; and that the 
settlement with regard to this transac¬ 
tion was that Nand Kishore was solely 
responsible for the payment of the amount 
-on the mortgage-deed, dated 16th Decem¬ 
ber 1922, under which money was raised 
for the purchase and that Nand Kishore 
and Ram Lal were to divide the proper¬ 
ties purchased half and half in lieu of 
Ram Lai’s share which had been sold. 
This settlement of account between the 
parties not only shows that there had 
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been a complete separation of the status- 
and that Nand Kishore and Ram Lal had 
been separate ever since the partition of 
1901, but further that the accounts bet¬ 
ween them were completely settled and 
adjusted and after the execution of this- 
document no further sum remained due- 
to Ram Lal. 

The learned advocate for the plaintiffs 
has contended before us that the minor 
plaintiffs are in no way bound by the 
settlement of account by Ram Lal in case 
that settlement was not just and proper^ 
Ram Lal was the head of the joint family 
consisting of himself and his two minor 
sons. Hs represented this family to the- 
outside world and was fully competent 
to enter into contracts with the outside 
world for purposes of settlements of ac¬ 
count. Nand Kishore should be deemed 
to be a stranger to the family. A settle¬ 
ment of account between Ram Lal as re¬ 
presenting his family and Nand Kishore,. 
the person who rendered account, was in 
the interest of the family and is binding 
on the family. I do not think how the 
plaintiffs can now say that they are not 
bound by it or that Ram Lal had no 
authority to settle the accounts of behalf 
of the family. 

It cannot, however, be disputed that 
even after the deed of relinquishment 
Nand Kishore and the defendants appel¬ 
lants have remained in possession of the 
shares of Ram Lal and the plaintiffs* 
Under an interlocutory order passed by 
this High Court certain monthly allow¬ 
ances were directed to be paid by the 
defendants to the plaintiffs. With the 
exception of the amounts so paid, the 
plaintiffs have not had the enjoyment of 
the one-fourth share. I would accord¬ 
ingly dismiss with costs F. A. No. 444 of 

1925 and would allow F. A. No. 196 of 

1926 in part and modify the decree of tho 
Court below by giving the plaintiffs a fur¬ 
ther decree for mesne profits from 19th 
February 1924 till the date of the delivery 
of possession. Future interest at 6 pci 
cent, per annum on the amount of the 
mesne profits from the date of the deli¬ 
very of possession till payment will bo 
allowed. As the plaintiffs have failed 
substantially I would direct that the 
plaintiffs should pay the costs of this 
appeal to the defendants and should bear 
their own costs. The case would accord¬ 
ingly be sent down to the Court below 
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"for the passing of a final decree after the 
mesne profits have been ascertained. 

Sen, J .—The facts which have given 
rise to the present appeal have been set 
out in the judgment of my learned bro¬ 
ther and need not be recapitulated. The 
mark and bent of the plaintiffs have been 
to get behind the partition in Chatur- 
bhoj’s suit and the deed of relinquish¬ 
ment dated 19th February 1924. 

In 1901, Chaturbhoj instituted a suit 
for partition against his father Nand 
Kishore and his minor brother Ram Lal. 
The suit resulted in a preliminary decree, 
followed in the usual course by a final 
decree for partition and the shares of the 
various members of the family, including 
that of the stepmother Mt. Chandan 
Kuar were separately allotted. The 
plaintiffs, who are the sons of Ram Lal, 
•come into Court on the allegation that 
there was no separation between Nand 
Kishore and the other members of the 
family barring Chaturbhoj and that they 
must be considered to be the members 
of a joint Hindu family. 

The ideal Mitakshara family is a thing 
of the past. Its vestiges are to be found 
in obscure out of the way corners in 
rural areas outside the disrupting in¬ 
fluences of the modern conditions of life. 
Where these influences are present, pre¬ 
sumption in favour of the jointness of the 
family has consequently grown weak. 
Presumption in favour of its continu¬ 
ances has grown feebler. The influences 
which have brought about the change 
ma Y form an interesting chapter of social 
dynamics but cannot be exhaustively 
•enumerated and it is not necessary to 
enumerate them for the purposes of this 
•case. Where on a partition, the shares 
of the various members of a Mitakshara 
family have been ascertained, the separa¬ 
tion of the outgoing member is a virtual 
separation of all and there can bo no 
presumption of cohesion as against dis¬ 
integration. In the present oase no re¬ 
union has either been pleaded or proved, 
lhere is nothing, of course, to prevent 
the affinity of the other members of the 
family intending to remain and remain¬ 
ing joint. Complications may arise from 
the minority of individual members. 
There is nothing, however, to prevent a 
minor being taken inside the family fold 
through affection. To hold otherwise 
would be to introduce the sterilising in- 
fluenco of a deadlock which is not only 
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opposed to the interest of the minor but 
would be in conflict with tradition and 
experience attending family lives amongst 
the Hindus belonging to this province. 

The evidence in this case has been con¬ 
sidered in detail and elaborately analysed 
by my learned brother. I am in full ac¬ 
cord with hi3 conclusions. I find on the 
evidence (1) that Ram Lai was separate 
from Chaturbhoj; (2) that the separation 
of Chaturbhoj was the virtual separation 
of Ram Lal; (3) that the properties which 
were subsequently acquired in the name 
of Nand Kishore were so done with funds 
belonging in common to Ram Lal and 
Chaturbhoj and belonged to them in equal 
moieties; (4) that Ram Lal was not a 
person of unsound mind, (5) that the deed 
of relinquishment dated 19th February 
1924 was executed by Ram Lal volun¬ 
tarily and was not procured by any undue 
influence being brought to bear upon him, 
and (6) that the plaintiffs are entitled to 
mesne profits of the property in suit from 
19th February 1924. 

The deed of relinquishment dated 19th 
February 1924 must be considered to have 
been executed by Ram Lal as the man¬ 
ager of the joint family consisting of 
himself and his sons who figure as plain¬ 
tiffs in the present action. There being 
nothing to show that the transaction in 
question was tainted by fraud or collu¬ 
sion or that the rights of the minor 
members of the family were nqjt suffi¬ 
ciently protected, the document is not 
open to any challenge or impeachment. 
The plaintiffs have failed to prove any 
invalidating circumstance. Under the 
circumstances, the deed in question must 
be upheld. Ram Lal in his capacity as 
manager of a joint family, having ac¬ 
knowledged that Nand Kishore had ren¬ 
dered accounts, the plaintiffs as sons of 
Ram Lal were not entitled to rip the 
matter open by means of the present suit. 
I, therefore, am of opinion that F. A. 
No. 444 of 1925 should be dismissed and 
F. A. No. 196 of 1926 should be allowed 
in part on the lines proposed by my 
learned colleague. 

s.n./r.k. ’ Order accordingly . 
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Dalal, J. 

Abdul Rahim Khan —Plaintiff—Ap¬ 
pellant. 


v. 

Ramzan —Defendant—Respondent. 

Second Appeal No. 1403 of 1927, De¬ 
cided on 1st March 1929, against de¬ 
cree of Dist. Judge, Benares, D/- 1st 
June 1927. 

Mahomedan Law—Waqf—Mutawalli de 
facto—He has right to collect money of the 
trust (rent of shops). 

A do facto Mutawalli of a mahomedan re¬ 
ligious trust is entitled to act on behalf of the 
trust and sue for reoovery of the rent of the 
shops belonging to the trust without being put 
to proof of his antecedents and the origin cf 
his authority to manage the trust. When it 
is desired by the tenant to displace a de facto 
manager, his only remedy lies in taking action 
under S. 92, Civil I\ C.: A. I. R. 1924 All. 59 ; 
A. I. R. 1926 Mad. 1066 ; A. I. R. 1927 Mad. 
69, Ref. [P 518 C 2] 

A. M. Khiuaja —for Appellant. 

Mushtaq Ahmad— for Respondent. 

Judgment. —The defendant was sued 
on behalf of a mosque for the recovery 
of the rent of the site of a shop. The 
defendant’s shop is situated on land be¬ 
longing to the mosque, and the defen¬ 
dant’s liability to pay rent is admitted. 
The question in dispute is as to whether 
the plaintiff who puts himself forward 
as the manager of the mosque property 
is entitled to sue and recover the money. 
The plaintiff is the secretary of a society 
known as the “ Anjuman Intizamia Mas- 
jid ” in Benares, and it appears that the 
association looks after the management 
of severed. mosques in that city. It is in 
evidence that this association has in the 
past recovered rent for the sites of shops 
from parjautdars and has carried on with 
the money the management of the mos¬ 
que. In 1922 the society got itself 
registered. On behalf of the defence it 
was suggested that there was a rival 
body which managed the mosque and 
that the plaintiff was not entitled to 
recover the parjaut. The .relevant ob¬ 
servations of the lower appellate Court 
which has dismissed the suit of the 
plaintiff after reversing the decree of the 
trial Court are : 

“ In fche present case the plaintiff has ad¬ 
mitted that he cannot say how the Anjuman 
has got the title to manage the mosque in 
dispute. All that can be claimed is that the 
Anjuman has been managing the mosque 


since 1912 for some years. Since that time, ' 
however, and after the period of registration”. 

<4 (in 1922) : 

“ the parjautdars appear to have taken mat¬ 
ters into their own hands and have set up a 
countermanagement. I am of opinion that 
in the present case when the plaintiff comes 
to enforce a right he must prove his title uo 
to the hilt.” 


This does not appear to be the correct 
view of looking at the rights of a person 
or a body suing on behalf of a Muham¬ 
madan religious trust. It has heen held 
by this Court in 'Muiz-ud-din v. Moham¬ 
mad Ikhlaq (l) that a de facto mutwalli 
of a trust is entitled to remain in posses¬ 
sion of the trust property and to recover 
the profits of the trust. This pronounce¬ 
ment was followed by the Madras High 
Court in a Single Judge decision in the 
case of Mahomed Ibrahim v. Sundaram 
Chetti (2). In another Madras case 
of 1926 Moideen Bibi v. Rathanevelu 
Mudali (3) a Bench of two Judges ac¬ 
cepted the dictum of the Allahabad High- 
Court that de facto mutwallis of mosques 
were well known to the law. In 1913 
a Bench of the same High Court laid 
down that a de facto trustee of a mosque- 


had a right not only to reimburse him¬ 
self of all expenses properly incurred by 
him just like a de jure trustee, but far¬ 
ther that he was entitled to remain in 
possession of the trust property until he 
was reimbursed in respect of all proper 
charges incurred by him: Kaliba v. Soran 
Bivi (4). There is thus a large volume 
of authority in favour of a de facto mut¬ 
walli being entitled to act on behalf of a 
trust without being put to proof of his 
antecedents and the 'origin of his auth¬ 
ority to manage the trust. 

The question, therefore, is whether the 
plaintiff is or is not a de facto trustee. 
In my opinion he is. He started man¬ 
agement in 1912, and the association on- 
behalf of the parjautdars is more recent. 
The plaintiff’s association is a registered 
body while the other association is not. 
When it is desired by the defendant and 
other parjautdars to displace a de facto 
manager their only remedy lies in taking 
action under S. 92, Civil P. C., and the 
lower appellate Court was not correct in 
the view that the responsibility lay on 
the plaintiff_Anjuman to take proceedings 


(1) A. I. R. 1924 All. 59. 

(2) A. I. R. 1926 Mad. 1066. 

(3) A. I. R. 1927 Mad. 69. 

(4) [1915] 38 Mad. 260=28 I. C. 
L. J. 347. 
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under S. 92. The amount in dispute is 
small, so there is no necessity to pass 
any order to insure the use of the money 
for the purposes of the mosque. 

I set aside the decree of the lower 
appellate Court and restore the decree 
of the trial Court with costs of all the 

Courts. 

K.N./b.K. Appeal allowed . 
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the leaders in a representative character, the 
attitude of those whom the leaders were sup¬ 
posed to represent must be considered. 

* [P 520 C 2] 

P. L. Bauerjz —for Appellants. 
Mushtaq Ahmad and K . N. Malaviya 
—for Respondents. 

Judgment. —Thi3 is a defendants’ 
appeal arising out of a suit by two 
Mahomedan plaintiffs asking for two re¬ 
liefs, the material portions of which are 
as follows : 
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Boys and Bennet, JJ. 

Babu Ram Singh and others Defen¬ 
dants—Appellants. 

v. 

Subhan Mochi and another— Plain¬ 
tiffs— Respondents. 

Second Appeal No. 500 of 1926, Deci¬ 
ded on 4th April 1929, against decree of 
Dist. Judge, Ghazipur, D/- 31-8-1925. 

(a) Deed—Construction— Settlement deed 
held to have intended to bind parties per¬ 
manently for future. 

Certain Mahomedans proceeded to take out 
the “ duldul ” procession, but as it was likely 
to result in serious trouble the authorities 
collected the leaders of the various communi¬ 
ties and effected a settlement which provided : 

“ As often Hindus and Mahomedans and 
Aryasamajists carry out new sorts of proces¬ 
sions inside the qasba which hurt the feel¬ 
ings of some party, so we agree that we will 
not carry out any new procession without ap¬ 
plying beforehand to the District Magistrate 
and obtaining his sanction thereto. There is 
no necessity of taking sanction for ancient 
processions.” 

Held : that the agreement was not merely 
intended to settle the immediate trouble, but 
was intended to settle permanently the 
trouble that had been arising. [P 520 C 1] 

(b) Civil P. C., S. 100—Finding whether 
agreement is intended to settle immediate 
trouble or is binding for future is not one 
of fact. 

The finding as to whether an agreement was 
intended to settle the immediate trouble or 
it had binding effect for the future involves 
the interpretation of the legal effect of the 
agreement and can in no sense be a finding 
of faot. [P 520 C 2; 

(c) Deed — Construction — Authorities 
effecting settlement between various parties 
likely to cause serious trouble—For deter¬ 
mining whether leaders entered that settle¬ 
ment in representative character—Attitude 
of those whom they were supposed to re¬ 
present must be considered. 

Where the authorities effect a settlement 
between the various parties the disputes 
among which are likely to cause serious 
trouble, in order to determine the question 
whether the agreement was entered into by 


“ (a) It may be declared by the Court that 
the plaintiffs are authorized to take out the 
“ duldul ” procession on the fourth of Muhar- 
ram of every year without any obstruction or 
interference. 

(b) A perpetual injunction may be issued to 

the Hindus.and the Secretary of State 

for India restraining them from offering any 
obstruction in future to the “ duldul ” pro¬ 
cession .As the stoppage of the 

“ duldul ” procession is due to the interfer¬ 
ence and orders of the Government servants 
and officers, it is neeessary to implead the 
Secretary of State for India. 

The facts are broadly stated in the 
judgment of both the two lower Courts 
and no objection has been taken on either 
side before us that the facts have not 
been correctly stated. The case comes 
from the district of Ghazipur, and 
trouble between the Hindus and Maho¬ 
medans is said to have started as long 
ago at any rate as 1911, but does not ap¬ 
pear to have come to a head in the 
particular locality concerned till 1920. 
In 1920, as the trial Court has found, a 
finding concurred in by the lower ap¬ 
pellate Court, the Mahomedans for the 
first time proceeded to take out the 
“ duldul ” procession. Petitions indi¬ 
cated that this was likely to result in 
serious trouble, and it is clear that the 
authorities collected the leaders of the 
various parties and effected a settlement. 
An agreement was entered into on 7th 
October 1920, a translation of the mate¬ 
rial portion of which is to be found on 
p. 29 of the paper book. Counsel on 
either side before us have expressly 
stated that they had no fault to find 
•with that translation. It is vital to 
this case, and we reproduce it from the 
judgment of the lower appellate Court. 
It reads : 

“ As often Hindus and Mahomedans and 
Aryasamajists carry out new sorts of proces¬ 
sions inside the qasba which hurt the feelings 
of some party, so we agree that we will not 
carry out a new procession without applying 
beforehand to the District Magistrate and 
obtaining his sanction thereto. There is no 
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necessity of taking sanction for ancient pro 
cessions.” 


This agreement was signed by ten 
Mahomedans and some 20 Hindus, the 
latter including, as we are told, those 
who signed it on behalf of the Hindus 
generally and those who signed it parti¬ 
cularly on behalf of the Aryasamaj. 
In subsequent years, 1921, 1922 and 
1923, there was some friction ; but 
counsel for the plaintiffs has not been 
able to show us that there is any evi¬ 
dence that the duldul ” procession was 
actually taken out either with or with¬ 
out the District Magistrate's sanction 
in 1921, 1922 or 1923. The present 
suit asking for the reliefs which we have 
set out at the commencement of this 
judgment was filed on 10th day of 
May 1924. 

The trial Court gave the plaintiffs a 
decree to the effect that they 

have a right to take out ” duldul ” proces" 
sion with its appropriate observances on the 
4th of Muharram of every year on the public 
streets of Rasra town without interference or 
obstruction by anybody provided . . , . ” ' 

After the word provided ” follow a 
number of restrictions and conditions 
governing the right to take out the 
procession. These restrictions and con¬ 
ditions were apparently intended, as the 
lower appellate Court in upholding the 
decree suggests, to make full provisions 
for the executive to interfere when neces¬ 
sary.” Defendants, certain Hindus, 
have appealed on the ground that 
the lower Courts were wrong in in¬ 
terpreting the agreement, which we 
have set out above, of 7th October 1920, 
as an agreement which was only inten¬ 
ded to have a temporary effect and to 
patch up a peace for the occasion only 
between the parties. We have no hesi¬ 
tation in accepting the plea of the ap¬ 
pellants that the agreement was inten¬ 
ded to be and was an agreement making 
permanent provision for securing peace 
between the parties so far as it might 
be possible. The whole language of the 
agreement is plainly inconsistent with 
any idea that it was the result of an 
endeavour merely to smooth over the 
trouble that was theatening on the parti¬ 
cular occasion. In the first place the 

duldul procession had already been 
taken out on 17th September 1920, i. e., 
nearly three weeks prior to the signing 

of ^ the agreement. Next, we have the 
initial phrase : 


1929 

As often Hindus and Mahomedans and 
Aryasamajisfes oarry out new sorts of pro¬ 
cessions.” v 

Again, “ so we agree that we will not 
carry out any new procession.” Again, 

there is no necessity of taking sanc¬ 
tion for ancient processions.” The last 
phrase obviously referred to the future 
indefinitely. And finally we have the 
fact that in this particular agreement 
there is the reference to processions car¬ 
ried out and to be carried out by the 
Aryasamajists. It is in our view im¬ 
possible to interpret this agreement as 
anything, but an endeavour to settle 
permanently for the future the trouble 
which had been arising. On behalf of the 
respondents three points have been taken. 
It has been urged that there is a finding 
of fact that the agreement was only in¬ 
tended to settle the immediate trouble 
and not intended to have any binding 
effect for the future. We do not agree' 
that the interpretation of the legal effect 
of this agreement is in any sense a find-: 
ing of fact. Nor can we agree that this 
finding was not challenged in appeal 
to the lower appellate Court. It is ex¬ 
pressly challenged in ground 3 of the 
memorandum. 

The next point taken is that even if 
the agreement is binding on plaintiff 2, 
who has been found definitely to have 
signed it, it is not binding on plaintiff 1, 
who did not so sign. It has to be con¬ 
tended that the signatories of the agree¬ 
ment did not sign in a representative 
capacity, and that even if they purpor¬ 
ted to do so, others who did not sign 
are not bound by those signatures. 
That there is no force in this contention 
we are satisfied from a consideration of 
the circumstances. It is manifest that 
the parties did summon the leaders of 
the various communities and that they 
were summoned as representatives of 
their various communities. From the 
point of view of the authorities any 
other intention would have been ab* 
solutely futile. This of course is not 
sufficient in itself. The attitude of those 
whom the leaders were supposed to re¬ 
present must also be considered. We 
find it quite impossible to believe in the 
circumstances of the case that the other 
Mahomedans of Basra were not fully 
aware of the meeting to which their 
leaders had been summoned, and their 
subsequent conduct in the ensuing years 
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shows that during those years, at any 
rate, they accepted the representative 
capacity of the leaders who had signed 
the agreement. It is manifest that for 
at least three years no single Maho- 
medan made any endeavour to repudiate 
the authority of those leaders. We notice, 
moreover, that in this very suit the 
plaintiffs themselves have recognized 
this principle of representation, for the 
suit is brought against ten Hindus as re¬ 
presentative of the Hindu community 
for an injunction to be issued against 
the Hindus generally. That it is right 
and proper to infer the repiesentativo 
character of the signatories to the agree¬ 
ment from the surrounding circumstan¬ 
ces is amply supported by a reference to 
S. 187, Contract Act. 

Thirdly, it is contended that even if 
the agreement is binding the relief 
asked for by the plaintiffs is not incon¬ 
sistent with that agreement. The plea 
is manifestly untenable. The agreement 
provides for the sanction of the District 
Magistrate being required before any 
new procession is taken out. We have 
set out earlier the reliefs and they in 
the most unmistakable terms ask for a 
declaration of the right of the Maho- 
modans to take out the “ duldul ” pro¬ 
cession, though both Courts have found 
it to be a new procession, without any 
obstruction or interference, and they 
expressly ask that the Secretary of State 
may be restrained from offering any ob¬ 
struction in future to the “ duldul ” 
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Sulaiman and Kendall, JJ. 

Madan Mohan Singh —Defendant— 
Appellant. 

v. 

Narain Singh — Plaintiff — Respon¬ 
dent. 

First Appeal No. 82 of 1926, Decided 
on 13th February 1929, against decree of 
Addl. Sub-Judge., Budaun, D/- 17th 
* November 1925. 

(a) Civil P. C., S. 11—Decree passed in 
terms of award without objection cannot 
afterwards be treated as nullity because 
arbitrators had wrongly decided mixed 
question of fact and law—Civil P. C., 
Sch. 2, R. 15 (c). 

Where no objection is taken to an award 
under Sch. 2, and a decree is passed in ac¬ 
cordance with its terms, tho decree is bind' 
ing on the parties thereto and cannot be sub¬ 
sequently treated as nullity because the 
arbitrators had wrongly docided a mixed 
question of fact and law which had arisen 
before them : 36 All. 69 ; 29 Cal. 167, Rel. on. 

[P 524 C 2] 

# (b) Civil P. C., S. 11—Stray remark, 
not incorporated in operative portion of 
award, cannot supersede previous decree. 

A stray remark made by the arbitrators, 
which is not incorporated in the operative 
portion of tho award, does not amount to a 
fresh adjudication which would supersede a 
previous decree. [P 525 C 1] 

N. G. Vaish, K . N . Katyn and P. M. L. 
Varma —for Appellant. 

Iqbal Ahmad , Harnandan Prasad 
and Narain Prasad Asthana —for 
Respondent. 


procession, and refer to the fact that the 
stoppage of that procession is due to the 
interference and orders of the Govern¬ 
ment servants and officers. To grant the 
plaintiffs a relief on terms that they 
might take out any new procession such 
as the duldul ” procession, subject to 
the control and sanction of the District 
Magistrate, would be to declare that 
they had a right which nobody has ever 
in fact challenged. It is to us manifest 
that a wise and reasonable agreement 
was arrived at between the parties on 
i th October 1920, and it is most regret¬ 
table that anybody should have advised 
one of the parties to resile from that 
agreement subsequently. We think, 
therefore, that the plaintiffs’ suit should 
have beeen dismissed. The appeal is 
allowed with costs and the suit of the 
plaintiffs is dismissed with costar^ 
S.N./r k. Appealjilloived. j 


AdvOCal 


Judgment— This is a defendant’s 

appeal arising out of a suit for recovery 
of possession of immovable property by 
avoidance of a decree passed in terms of 
an award in 1922. The grounds on 
which the decree is sought to be avoided 
are set forth in para. 16 of the plaint, 
the first four being to the effect that the 
award itself was contrary to an earlier 
waqfnama and was invalid in law, and 
the last one that the decree was fraudu¬ 
lently obtained. The plaintiff and the 
defendant are both grandsons of Sukha 
Singh from his sonsBija Singh and 
Bhajja Singh respectively. It was the 
plaintiff’s case that Sukha Singh had 
made a valid waqf in 1887 under which 
the management of the entire dedicated 
property would come to the plaintiff and 
the defendant was wrongfully in posses* 
flion of half of that property. The defen- 
daufcydenied that Sukha Singh had any 
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power to make a valid waqf and pleaded 
that the arbitration award and the 
decree were binding on the plaintiff and 
that no fraud had ever been practised. 

The learned Subordinate Judge has 
come to the conclusion that the plaintiff 
has failed to establish any fraud or mis¬ 
representation which would entitle him 
to avoid the decree of 1922. But his 
finding is that the waqf of 1887 was 
really valid, and as it was a public waqf 
the arbitrators had no power to direct 
that the two branches should manage 
portions of the dedicated property sepa¬ 
rately. In his opinion the award was 
ultra vires and the decree passed upon it 
was a nullity. The learned Subordinate 
Judge has not gone on to hold that the 
effect of a subsequent litigation of 1925 
which also resulted in an award was to 
create any bar of res judicata against the 
defendant. He has, however, relied on 
this subsequent pronouncement as being 
worthy of greater reliance on the ques¬ 
tion of fact whether there had been a 
valid dedication in 1887. 

The facts are that on 11th July 1887 a 
registered tamliknama was executed by 
the grandfather of the parties, viz. 
Sukha Singh, under which shares in 
several villages were dedicated and set 
apart for the expenses of a temple in 
Sabalpur. Mutation of names as trustee 
was duly, effected. After the death of 
Sukha, his eldest son Bija’s name was 
entered and when Bija died, the name 
of his younger brother Bhajja was 
entered. At this time the present plain¬ 
tiff was a baby; in arms, being a few days 
old. In 1922 Bhajja applied for a parti¬ 
tion, of the property covered by the 
tamliknama in the revenue Court and 
objection was raised by Narain Singh, 
the present plaintiff. The revenue Court 
referred the objector to the civil Court. 
Accordingly Narain Singh instituted a 
suit in the civil Court against Bhajja 
Singh on 1st May 1922 (p. 59). He claimed 
a declaration that the plaintiff was a 
mutwalli of the endowed property and 
asked for possession, if necessary. Be¬ 
fore the time for the filing of the written 
statement arrived, the parties agreed to 
refer their dispute to certain arbitrators, 
and an application dated 15th May 1922 
was presented before the Court. The 
matter was referred to the arbitrators 
named, and the Court directed that the 
defendant do file his written statement 


before the arbitrators. Bhajja Singh 
filed an elaborate written statement on 
10 th June 1922 before the arbitrators. 
In this he challenged the validity of the 
tamliknama and denied the creation of 
any valid endowment or the right of the 
plaintiff to take possesssion of the 
entire estate as manager. It is not 
necessary to refer to the other numerous 
pleas taken by him. On 19th June 1922 
the arbitrators framed no less than 
seven issues, the first ono of which was 
whether the property in question formed 
part of the joint ancestral property of 
the family of Thakur Sukha Singh and 
his sons, and whether Thakur Sukha 
Singh had a right to make a waqf 
of it or not. The last issue was whether 
Madan Mohan Singh (Bhajja’s son) 
should necessarily be made a party to 
the suit or not. 

On the 24th June 1922 the arbitrators 
delivered their award and the same along 
with an application filed by the parties 
was incorporated in the decree of the 
Court. In the award after setting forth 
the issues which had been framed the 
arbitrators proceeded to decide them 
seriatim. Under issue 1 they re¬ 
corded the finding that it was proved 
that the property in dispute was a part' 
of the ancestral and joint family pro¬ 
perty of Sukha Singh and his sons, and 
under the circumstances the transfer 
made by one member without the con¬ 
sent of the other members of the joint 
family was invalid according to law.. 
They then proceeded to state that at that 
time the parties to the suit were agreed 
to fulfil the wishes of their ancestor so 
far as it might be possible, and with 
that object they with mutual consent 
prepared the necessary statement of the 
incomes and expenditures and rendered 
themselves separately liable for carrying 
out the object for which the tamliknama 
was executed. They then proceeded to 
state that it seemed proper to them also 
that the parties to the suit should act up 
to the conditions relating to the worship 
of the deities installed in the temple. 

In their finding they referred to the 
statement which had been prepared by 
the parties and which was appended to 
the award. In their finding on issue 
7 they came to the conclusion that 
it did not seem necessary to make Madan 
Mohan Singh a party to the suit inas¬ 
much as his guardian Thakur Bhajja 
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Singh was a party and could very well 
protect his rights. They then passed a 
decree for possession over 4 biswas and 
odd in favour of the plaintiff as manager 
and mutwalli and as regards the rest as 
proprietor. 

In the list appended to the award it 
was stated that the parties had given 
their consent to do their best to fulfil 
the wishes of their ancestor and to abide 
by the proper instructions which the 
arbitrators might issue in respect there¬ 
of and to act up to the same in future. 
Separate lists of expenses which were to 
be made by Thakur Bhajja Singh and his 
sons and representatives and those which 
were to be made by Thakur Narain 
Singh, his sons and representatives were 
shown, and in the final note it was 
further stated that in order to fulfil this 
object it had been decided by the arbit¬ 
rators with the consent of the parties 
that the management of the 20 biswas 
zamindari should be entrusted to both 
the parties in equal shares, each party 
having the duty cast upon it to feed 
Brahmans and perform other functions. 
The application of 24th June 1922, filed 
by the parties in which two clerical 
mistakes occurring in the award had 
been pointed out was also incorporated 
in this decree. In this application 
there was a prayer that a decree for pos¬ 
session of four biswas and odd should be 
passed in favour of the plaintiff as 
manager and mutwalli, and the remain¬ 
ing property in dispute should remain in 
the possession of Thakur Bhajja Sin^h 
as manager and mutwalli thereof accord¬ 
ing to the conditions laid down and the 
award made by the arbitrators. 

The finding of the Court below that 
no fraud or misrepresentation has been 
established has not been challenged be¬ 
fore us. The plaintiff is accordingly not 
entitled to avoid this decree on any such 
ground. The Court below instead of 
first proceeding to decide whether this 
decree operates as a bar of res judicata 
has thought fit to consider the question 
of the validity of the waqf made by 
Sukha Singh in the first instance. There 
was no direct evidence before 
the Court to show that the property de¬ 
dicated by Sukha Singh was his self-ac¬ 
quired property. The learned Judge, 
however, thought that ‘the arbitrators in 
a way had shirked to tackle with the 


issue and decided that the property was 
a part of the joint ancestral property. 
The learned Judge thought that they 
meant to say that although it was ac¬ 
quired by Sukha Singh it was thrown in 
with the joint family property and be¬ 
came a part and parcel of it. It is not 
easy to understand on what ground this 
inference is drawn. The arbitrators in 
their judgment had distinctly stated that 
after having enquired about the facts 
relating to the case and thought over the 
evidence produced by the parties they 
found it proved etc. The learned Judge 
had before him the pronouncement of 
those arbitrators and an expression of 
opinion in a subsequent litigation of 1925- 
to which we shall refer later, and thought 
that the latter being more recent was 
worthy of greater reliance. He admitted 
that the oral evidence on the point on 
either side was unconvincing, and parti¬ 
cularly that the plaintiff and two of his 
witnesses who had sworn that the pro¬ 
perty was self-acquired were giving hear¬ 
say evidence and could have no direct 
knowledge of the matter. Relying, how¬ 
ever, on a passage in the latter award he 
recorded a finding that the property was 
the self-acquired property of Sukha Singh. 
He then followed it up with the finding 
that the waqf created by him was valid 
and binding on the parties. Having this 
finding in view, he proceeded to consider 
the award of 1922. He conceded that 
the grounds of the invalidity of the said 
award ought to have been raised by way 
of objection after the award was filed in 
Court and before the decree was passed, 
and he expressed a doubt whether the 
plaintiff can raise that point now* He, 
however, held that the endowment was of 
a public character and there was accord¬ 
ingly no bar against the plaintiff from- 
raising the question. He has referred to 
a few cases in his judgment, but none of 
the cases referred to by the learned Sub¬ 
ordinate Judge is directly in point, and 
goes to the length of laying down that a 
trustee is not personally bound by a de¬ 
cree passed against him. 

In our opinion the fallacy underlying 
the reasoning adopted by the Court below 
lies in the supposition that because ac¬ 
cording to the view taken by the Court 
below the waqf of 1887 was really valid, 
the arbitrators acted without jurisdiction- 
in going contrary to its provisions. As- 
observed by their Lordships of the Privy 
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Council in the case of Ghulam Khan v. 
Muhammad Husain (1). the arbitrators 
have power to decide the question of 
jurisdiction and they can do so. They 
may err in law, for arbitrators are judges 
of law. as well as judges of fact, and their 
error in law does not vitiate their award. 
An award having been made and not hav¬ 
ing been corrected or modified, and no 
application having been made to set it 
aside or such an application‘having been 
made but refused, the Court had no option 
but to pronounce a decree in accordance 
with it. We have pointed out that on 
the pleadings before the arbitrators the 
^question whether the waqf of 1887 had 
been validly made or not was a matter 
in issue. They recorded a clear finding 
that it could not have been validly made. 
It is wholly irrelevant now to consider 
whether their finding was right or wrong. 
We cannot sit in judgment over their 
expression of opinion. Having found that 
the waqf of 1887 was invalid, they certa¬ 
inly did not act without jurisdiction if 
uiioy proceeded to incorporate the agree¬ 
ment of the parties in their award and 
directed how they should separately 
manage portions of the property in order 
uO carry out the wishes of their ancestor. 

Reading their finding on p. 85 and the 
way in which the parties had agreed to 
separately manage different portions of 
the properties and fulfil the objects men¬ 
tioned in the waqf and taraliknama of 
1887, we are convinced that the effect of 
the award was to hold that no valid waqf 
had been in reality created in 1887, but 
that the parties agreed that they should 
create anew waqf subject to the conditions 
agreed upon which were all embodied in 
the award. It is noteworthy that in the 
application which was filed before the 
'Court, no objection was taken to the 
'division of the management, nor was any 
objection taken to the decree for posses¬ 
sion of part of the property in favour of 
the plaintiff as manager and the reten¬ 
tion by the defendant of the other part of 
the property in his capacity as manager 
and mutwalli thereof according to the 
-conditions laid down in the award. We 
therefore fail to see in what way it can 
be said that the arbitrators were acting 
without jurisdiction and that their award 
was ultra vires. In our opinion the in¬ 
validity of the award ought to have been 

^1) [1902] 29 Cal. 167=29 I. A. 51=6 C.W.N. 

226=8 Sar. 154 (P.C.). 
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challenged before the Subordinate Judge 
under Sch. 2, Civil P. C. It is clear 
from the provisions of R. 15, sub-Cl. V 
that the award could have been set aside 
if it was in any way “invalid” : Luta - 
wan v. Lachya (2). No such objection 
having been raised and the decree having 
been passed, we are of opinion that the 
decree is binding on the parties thereto, 
and it cannot now be treated as a nullity 
because the arbitrators had wrongly de¬ 
cided a mixed question of fact and law 
which had arisen before them. 

The learned advocate for the respon¬ 
dent has taken a new ground in support 
of the decree which has not been men¬ 
tioned by the learned Subordinate Judge. 
His contention is that the effect of the 
subsequent litigation of 1925 was to 
create a new bar of res judicata against 
the defendant. On 1st August 1923, 
Bhajja Singh filed a suit for partition. In 
para. 3 of his plaint he clearly stated 
that the ancestor of the parties had made 
a waqf of a portion of the zamindari pro¬ 
perty which was the subject-matter of 
dispute in the suit of 1922, and the 
matter terminated in an award, and that 
at that time there was no dispute in res¬ 
pect thereof. The lists appended to the 
plaint as printed in pp. 127 and 128 show 
that the dedicated property was excluded 
from the plaint. In the written state¬ 
ment that was filed by Narain Singh, all 
the allegations contained in the plaint 
were not admitted but the last para. 12 
shows that the defendant did not want to 
raise any controversy with regard to the 
plaintiff’s allegations relating to this 
waqf property. He stated that the con¬ 
testing defendant was taking other pro¬ 
ceedings in respect thereof. The award 
which is printed on p. 141 does not show 
that the plaint was at all in controversy 
between the parties. It goes on to say 
that certain villages which are named 
are sought to be partitioned and then 
states : 

“the remaining property, viz., some villages 
were personally acquired by Thakur Sukha 
Singh, the ancestor of the parties, and he had 
full power to transfer them in every way. He 
had dedicated the said villages to Sri Thakurji 
and Mahadeoji installed in the temple in the 
village Sabalpur. The parties should think it 
their duty to serve Sri Thakurji and Maha- 
deoji and they should get the temple repaired 
as soon as possible and this will be a source of 
benefit to the soul of their ancestor.” 

‘ (2) [1914] 36 All. 69=21 I.G. 989=12 A.LJ* 

57. 
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The learned advocate for the respon¬ 
dent contends before us that this amounts 
to a fresh finding in favour of the vali¬ 
dity of the waqf and therefore supersedes 
the previous decree. We are unable to 
accept this argument. The property was 
not in dispute in the suit, and the par¬ 
ties had not called upon the arbitrators 
to adjudicate upon their respective claims 
in respect of such property. The refer¬ 
ence to the dedication which by the way 
neither names the villages specifically, 
nor mentions the date of the deed, was 
by way of expressing a pious wish that 
the parties should think it their duty to 
serve their family deities and repair the 
temple. Furthermore, if this passage 
were to be taken strictly literally, it re¬ 
affirmed the right of both the parties to 
serve their deities and repair the temple, 
whereas it is the plaintiff’s case now that 
he alone has the exclusive right to do so. 
In our opinion this stray remark which 
was not incorporated in the operative 
portion of the award does not amount to 
a fresh adjudication which would super¬ 
sede the previous decree. 

The last point urged before us is that 
in view of the fact that Bhajja Singh is 
dead, his son Madan Mohan cannot take 
advantage of the arbitration award of 
1922. We think that there is no force 
in this contention. The arbitrators did 
remark that Madan Mohan was repre¬ 
sented by his guardian and father Bhajja 
Singh, who was there to protect his 
right. Madan Mohan is not trying to go 
behind the decree. Bhajja Singh, his 
father, certainly represented him. It 
seems to us that the present plaintiff 
Narain Singh who was himself a party 
to the previous decree cannot avoid it by 
saying that Madan Mohan might have 
repudiated the decree although he is pre¬ 
pared now to accept it. As regards the 
binding nature of the decree on the sons 
and representatives of the parties to the 
suit there are clear recitals in the award 
and the lists prepared by the parties 
which were incorporated in it. We are 
accordingly of opinion that the learned 
Judge was wrong in holding that the 
plaintiff can treat the previous decree of 
1922 as a nullity and recover possession 
of the property which was given to Madan 
Mohan’s father Bhajja Singh in 1922. 
We accordingly allow this appeal and 
setting aside the decree of the Court be¬ 


low dismiss the plaintiff’s suit with, 
costs. 

S.N./u.K. Appeal allowed . 
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Mukerji and Niamatcjllah, JJ„ 

Bohan Lal— Applicant—Appellant. 

v. 

Collector of Etah — Opposite Party— 
Respondent. 

First Appeal No. 141 of 1926, Decided 
on 20th February 1929, against decree of 
Addl. Dist. Judge, Aligarh, D/- 23rd De¬ 
cember 1925. 

(a) Land Acquisition Act, S. 23, Sub-S. (1) 

Market value of land determines compent 
sation. 


In determining the amount of compensation- 
the Court should take into consideration the 
market value of land at the date of the publica¬ 
tion of the notification, that value being the 
chief index of amount of compensation irres¬ 
pective of any consideration of how the land 
is held : 40 All, 367, Diss. from, ; 42 Mad. 644, 
Rtj-on. [P 526 C2] 

(b) Land Acquisition Act, S. 21— Division 
of compensation between landlord and the 
occupancy tenant is 10 to 6 annas in a rupee 
—Only landlord and not tenant objecting— 
Landlord is entitled to only proportionate 
share in increase. 


As to the basis of apportionment of com¬ 
pensation between a landlord and an occu¬ 
pancy tenant the fair estimate is that in a rupee 
the landlord should have 10 annas share and 
the occupancy tenant 6 annas share. After 
award, if the landlord had objected to it and 
the tenant had not, then the landlord will be 
entitled to his porportionate share of the com¬ 
pensation and not the whole. 

[P 526 Cl; P 527 C 2] 

K N. Eatju , Panna Lal and Misri Lal 
Chaturvedi — ior Appellant. 

U. S. Bajpai and I(jbal Ahmad —for 
Respondent. 

Judgment.— This appeal arises out of 
proceedings taken for acquisition of land 
in the district of Etah. The area acqui¬ 
red is small and the learned District 
Judge has found that the total market 
value of the land is Rs. 1,600. The 
zamindar of the land, which was in the 
possession of occupancy tenants, when it 
was acquired was the only contesting 
party before the District Judge. The 
tenants were given a small amount of 
money as compensation and they did not 
choose to contest the Collector’s award. 

The learned District Judge, having 
found that Rs. 1,600 was the market 
value of the acquired plot proceeded tc 
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find out what would be the fair share for 
the zamindar’s interest. He found that 
the tenant paid a rent of Rs. 8-13 
♦per annum to the landlord and the 
'landlord paid Rs. 3 as the land re¬ 
venue. The learned Judge, accordingly, 
•found that Rs. 5-13 a year or roughly 
Rs. 6 was the zamindar’s income from 
the property. The patwari stated 
before the learned Judge that a sub¬ 
tenant of the occupancy tenants was likely 
to pay a rent of between Rs. 20 and Rs. 25. 
The learned Judge then expressed the opi¬ 
nion that having regard to the situation 
of the plot and the possibility of grow¬ 
ing tobacco on it, the tenant was likely 
to make Rs. 40 a year out of the land. 
Thus the learned Judge thought that the 
tenant could make 7 times the profit 
which the zamindar could make out of 
the land. Proceeding on this basis, the 
Judge thought that the zamindar’s in¬ 
come from the property was l/8th of the 
total income and that, therefore, he should 
assess the value of the zamindar's interest 
at l/8th of the total value. He accord¬ 
ingly directed that a sum of Rs. 200 be 
paid to the appellant before us, the 
zamindar. 

Although one of the grounds of appeal 
before us states that the market value of 
the land is not less than Rs. 2,400, the 
learned counsel has accepted Rs. 1,600 as 
the right market value for the purposes of 
his appeal. His contention is that the 
learned Judge has awarded to his client a 
grossly inadequate amount as compensa¬ 
tion. We have to see if this contention 
is substantially right. 

As regards the contention of the learned 
counsel that the occupancy tenants not 
having chosen to contest the award, the 
zamindar should get the entire market 
value of the land minus the amount paid 
to the occupancy tenants, it is sufficient 
to say that this contention is not sound. 
The fact that the occupancy tenants have 
accepted the compensation awarded to 
them amounts to this that there is no 
contest as between the Collector and the 
occupancy tenants. If by the award the 
Government happens to be the gainer, 
that gain is entirely the Government’s 
and the zamindar has no right to share in 
that gain. If the compensation awarded 
to the tenants had been too large, the 
.zamindar would not have been^precluded 
from saying that whatever the Collector 
might choose to give to the tenants, he 
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the zamindar, was entitled to a fair com. 
pensation for himself. On principle, 
therefore, the appellant cannot get any¬ 
thing more than what fairly should be 
awarded to him. This view would find 
support from the language of S. 21, Land 
Acquisition Act which runs as follows ; 

“The scope of the enquiry in every such 
proceeding (before the District Judge) shall be 
restricted to a consideiation of the interests of 
the persons affected by the objection.’ 1 

Coming now to the compensation to be 
given to the appellant, the learned 
District Judge has relied on the case 
of L. W. Orde v. Secretary of State (1), 
In that case, two learned Judges of this 
Court held that where land is occupied 
by an occupancy tenant the owner is not 
entitled to anything more than the 
capitalised value of the rent income 
from the plot. We have great difficulty 
in accepting the view of the learned 
Judges of this Court. The right principle 
to be adopted in awarding compensation 
and in apportioning the same seems to 
be this. 

Under S. 23, sub-S. (1), Land Acquisi¬ 
tion Act, in determining the amount of 
compensation the Court should take into 
consideration the market value of the 
land at the date of the publication of the 
notification. This would mean that the 
value of the land should be found out 
irrespective of the question how it is 
held. The land may be held .by a per¬ 
manent lessee with the result that 
neither the landlord nor the lessee alone 
represents the whole estate. In such 
circumstances, the landlord or the lessee 
alone may not possess the absolute right 
to dispose of the entire body of interest 
in the land. But that is no reason why 
the compensation to be awarded for the 
same land should be different in different 
circumstances. If a land is worth, say 
Rs. 2,000 in open market its value would 
remain Rs. 2,000 whether the landlord 
holds it in his own possession without 
encumbrances or whether he has let it 
out permanently to some people. What 
therefore has to be done is 'first to find 
out what is the market value of the land 
itself, irrespective of any consideration 
as to how it is held. The next step would 
be to apportion the value among the 
several parties holding distinct and 
separate interests in the l and. If, for 

(1) [1918] 40 All. 367=44 T. O. 923=16 A. L. 

J. 301. 
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example, there be 4 co-owners and no 
tenant, the value would be divided equ¬ 
ally among the 4 co-owners. If there 
be, say a 'landlord and a tenant, the 
value will have to be apportioned bet¬ 
ween the two according to their res¬ 
pective interests. This opinion of ours 
finds support in the case of Raja of Pit- 
tapuram v. Revenue Divisional Officer , 
Cocanada (2). 

The next question is how is the com¬ 
pensation to be divided between the 
landlord and the occupancy tenant ? In 
our opinion, the learned Judge in arriv¬ 
ing at the figure Rs. 40 as the profit of 
the tenant, has omitted to consider the 
fact that .the tenant’s income includes 
the value of his own labour and the 
value of some capital, in the way of pur¬ 
chasing seed, employing labour and 
paying for irrigation costs. A tenant 
who tills his own soil gets the crop not 
only as the value of his right to hold the 
land but also as the value of his labour 
and capital spent. Usually the labour 
is not only his own labour but also the 
labour of his whole family and also pos¬ 
sibly hired labour. Further, in assess¬ 
ing the proportionate value of occupancy 
rights, several matters have to be borne 
in mind. They are these fact3, viz.: 

(1) that an occupancy tenant’s rent is 
liable to enhancement although within 
statutory limits; 

(2) that the tenant is unable to trans¬ 
fer his rights; 

(3) that his right even to sublet is 
very much limited; 

(4) that in the case of rent falling into 
arrears, from whatever reason, he is 
liable to be ejected; 

(5) that in the case of the tenant dy¬ 
ing without one of the statutory heirs, 
the tenancy would lapse to the landlord. 
We might add that the number of statu¬ 
tory heirs is small and the chances of 
the occupancy rights lapsing are not at 
all remote. Having regard to all the 
circumstances, although a tenant may, 
for the time being, make out of the land 
more than the landlord can make out of 
it, the actual gain of the tenant is less 
than that of the landlord. The land¬ 
lord may easily borrow money on the 
security of the property and at any time 
may sell the property outright. The 
min orals u nder th e land belong to th e 

(2) [1919] 42 Mad. 644=51 I. C. 656=36 M. 

L. J. 455. 


landlord and not to the occupancy tenant, 
whose rights are confined to the tilling 
of the upper soil. If any mineral is dis¬ 
covered under the soil, it would be the 
landlord who would be entitled to it 
and not the occupancy tenant. In our 
opinion, therefore, there is a substantial 
disparity between the rights of the land¬ 
lord and the rights of an occupancy 
tenant, in these provinces. 

But when all is said, it remains still 
difficult to give a money value to the 
respective rights of the zamindar and 
the occupancy tenant. But howso¬ 
ever we may decide, we have to 
assign somewhat arbitrary value to 
the two rights. Having given the case 
our best consideration, we think that it 
is a fair estimate of the respective 
rights to say that, in a rupee, the land¬ 
lord’s share ought to be ten annas and 
the occupany tenant’s right six annas. 

We hold that the appellant .is entitled 
to Rs. 1,000 as the proper share of the 
compensation money found by the 
learned Judge. We allow the appeal, 
modify the decree of the Court below 
and direct that a sum of Rs. 1,000 be 
given to the appellant as the compensa¬ 
tion payable to him. The appellant will 
have one-half of his costs in this Court 
and the Court below and the respondent 
will pay his own costs throughout. 

p.r«/r.K. Decree modified . 
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Bennet, J. 

Sita Bam —Defendant—Appellant. 

v. 

Ear Sakai —Plaintiff—Respondent. 

Second Appeal No. 312 of 1929, De¬ 
cided on 9th April 1929, against decree of 
Sub-Judge, Etawah, D/- 21st Nov. 1928. 

Civil P. C., S. 144—Nothing in S. 144 can 

affect decree in another suit in respect of 
same property between the same parties. 

H brought a suit against S for possession 
of houses Nos. 1, 2, 3 and 4 and a nibhera. 
a decree for possession of houses Nos. 3 
and 4 and nibhera was granted to H. 
In second appeal it was decided that II was 
entitled only to house No. 4 and nibhera. In 
another suit, brought by S against U for 
partition, houses Nos. 1, 2 and 3 were given 
to H. Ignoring this decree, S applied for 
restitution of possession of houses Nos. 1, 2, 
3 under S. 144 on the strength of the decree 
in the second appeal and urged that as both 
decrees became final and operated as res 
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judicata, the latter deoree must prevail over 
the former. 

Held : that no question of res judicata arose 
and that the matter was governed by S. 144 
under which the applicant is to be plaoed in a 
position which he would have occupied but 
for such decree or such part thereof as has 
been varied or reversed. It does not lay 
down that where a decree has been varied 
or reversed the parties are to be placed 
in the same position in which they were 
before the suit was brought nor does it direct 
that other proceedings such as suits are to be 
ignored. As under the decree in the parti¬ 
tion suit, possession of houses Nos. 1, 2 and 3 
was awarded to H , S could not claim restitu¬ 
tion in respect of the said houses merely on 
the ground that the decree in the suit had 
been variod in tho second appeal : A. I. R. 
1927 All . 717, Dist, [P 528 G 2] 

Ilaribans Sahai —for Appellant. 

Judgment. —This is a second appeal 
by one Sita Ram, whose application for 
restitution to possession of certain houses 
Nos. 1, 2 and 3 has been refused by the 
two lower civil Courts. Tho facts are 
simple and were not in dispute. Har 
Sahai the respondent, brought a suit 
No. 561 of 1921 in the Court of the 
Munsif against Sita Ram appellant for 
possession of houses Nos. 1, 2 and 3, 
another house No. 4 and a nibehra. 
Originally the suit wa9 decreed ex parte 
then restored and decree for possession of 
houses Nos. 3 and 4 and a nibehra was 
granted to Har Sahai. Ultimately after 
an appeal and a second appeal it was 
decided that Har Sahai was entitled only 
to house No. 4 and the nibehra. Sita 
Ram has, therefore, applied under S' 144 
Civil P. C., for restitution of possession 
of houses Nos. 1, 2 and 3. In the ordi¬ 
nary course it is clear that he would be 
entitled to restitution of these three 
houses under this section. But it is 
admitted that the appellant Sita Ram 
filed a partition suit, No. 18 of 1921, in 
the Court of the Subordinate Judgo 
against the respondent. In the decree of 
this suit houses 1, 2 and 3 were given to 
Har Sahai respondent. It is admitted 
that this decree has become final. The 
only question before the Court is what is 
the effect of the decree in the partition 
suit No. 18 of 1921 on the present appli¬ 
cation. The lower Courts have gone out 
of their way to consider this matter from 
the point of view of res judicata, and 
the learned counsel for the appellant has 
made reference to a ruling Amar Singh 
v. Govind Ram (1) to the effect that 
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where two decrees operate as res judicata 
the latter decree must prevail over the 
former because it shuts out consideration- 
of the former. These matters, however, 
do not arise in the present case, nor do I 
consider that any question of res judicata 
arises. It is sufficient to refer to the 
language of S. 144 itself. That section 
states: 

where and in so far as a decree is varied or 
reversed, the Court of first instance shall, on 
the application of any party entitled to any 
benefit by way of restitution or otherwise, 
cause such restitution to be made as Will, so 
far as may be, place the parties in the position 
which they would have occupied but for such 
decree or such part thereof as has been varied 
or’reversed.” 

Now the section lays down that where 
the decree has been varied or reversed, 
the applicant is to be placed in a position 
which he would have occupied but for 
such decree or part thereof as has been 
varied or reversed. In the present case, 
therefore, Sita Ram is to be placed in 
the same position which he would have 
occupied if the suit No. 561 of 1921 had 
never been brought. If that suit had 
never been brought, the partition suit 
No. 18 of 1921 would still have transfer¬ 
red possession of houses 1, 2 and 3 to 
Har Sahai. Nothing under S. 144 can 
affect the decree in partition suit No. 18 
of 1921, because a decree in that suit has 
not been varied or reversed. Sita Ram 
therefore is not entitled to keep possession 
of these houses 1, 2 and 3. He is only 
entitled to be placed in the same position 
which he would have occupied if there 
had been no suit No. 561 of 1921, and 
that position is that he would have no 
possession of these houses because of suit 
No. 18 of 1921. The mistake into which 
the learned counsel and the lower Courts 
have fallen is to omit to read S. 144 and 
they have assumed that it lays down 
something to the effect that where a 
decree has been varied or reversed the 
parties are to be placed in the same posi¬ 
tion in which they were before the suit 
was brought. There is no such provision 
in S. 144, and it does not date back to the 
time when the suit was brought, nor 
does it direct that other proceedings such 
as suits are to be ingored, Accordingly I 
find that there is no merit whatever in 
the present appeal and I dismiss it under 
0. 41, R. 11. 

k.n./r.k. Appeal dismissed. 


(1) A. I. R. 1927 All. 717=49 All. 606. 
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Sul ai man and Sen, JJ. 

Aftab Ali Khan and others —Plaintiffs 
—-Appellants. 

v. 

Akbar Ali Khan and others— Defen¬ 
dants—Respondents. 

First Appeal No. 346 of 1927, Decided 
on 4th March 1929, against decree of 
First Sub-Judge, Saharanpur, D/- 22nd 
April 1927. 

# Limitation Act, Art. 120 — Suit for 
declaration of title by owner, against whom 
adverse entry is made in khewat more than 
six years ago, is not necessarily barred be¬ 
cause any fresh invasion of owner’s right 
may give a new cause of action. 

A more entry of names in the khewat does 
not debar the person, against whom the entry 
i 9 made, for all time to come from suing for a 
declaration, if once six years aro allowed to 
expire. Any fresh act which can amount to 
a fresh invasion of the owner’s right or a 
fresh attempt to cast a cloud on his title 
would create a now cause of action in his 
favour, aud his suit for declaration cannot bo 
dismissed on the more ground that the cause 
of action first accrued more than six years 
ago when an adverse entrv was made against 
him. (1898) A. W. N. 215; 10 A. L. J. 418; 11 
A. L. J. 877; 36 All. 492 and 17 A. L. J. 588, 
Bel. oh; 31 All 9, Dist. [P 530 C 2] 

(b) Limitation Act, Art. 120— Scope. 

Article 120 applies to all declaratory suits : 
20 AIL 35, Foil. [P 531 0 1] 

Mushtaq Ahmad —for Appellants. 

A. M. Khwaja and Mahmudullah —for 
Respondents. 

Judgment.—This is a plaintiffs’ ap¬ 
peal arising out of a suit for a declara¬ 
tion that the plaintiffs are the owners 
entitled to four out of ten sihams in 
certain village properties and house pro¬ 
perty. The facts mentioned in the plaint 
were that the property originally be¬ 
longed to Mt. Hussain Bibi who is shown 
in the pedigree at p. 8, that on her death 
the heirs to her estate were her daughters 
and certain collaterals who are the an¬ 
cestors of the present plaintiffs. In her 
lifetime she had mortgaged this property 
with possession to certain mortgagees 
whose descendants are not impleaded as 
such. Paras. 8 and 9 of the plaint stated 
that on account of the wrong entries in 
the khewat, only the names of defen¬ 
dants 1 to 4 (who are descendants of 
Mt. Sakina), stand recorded as mort¬ 
gagors against the property mortgaged 
and the names of the plaintiffs are not 
recorded; and that although the entries 
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are null and void and ineffectual as 
against the rights of the-plaintiffs yet 
the defendants wore asked to rectify them 
because their existence was contrary to 
fact and not proper, but they did not pay 
any hood. In para. 10 of the plaint it 
was alleged that the cause of action ac¬ 
crued in April 1926 when the defendants 
refused for the last time. In para. 4 it 
was stated that the ancestors of defen¬ 
dants 1 to 4 had died about six years ago. 
Reading these paragraphs togother it is 
clear that the plaintiffs’ case was that 
the names of defendants 1 to 4 were 
wrongly entered in the revenuo papers as 
the mortgagors about six years ago, and 
although the entries were not binding on 
the plaintiffs, the defendants wore asked 
to rectify them but they did not pay any 
heed and refused to do so. The plaintiffs 
wanted a declaration of their right against 
the defendants. 

In the written statements which were 
filed it was stated that after Mt. Husaini 
Begam the name of her daughter only was 
recorded about fifty years ago and that 
of no one else was ever recorded. The 
defendants’ case was that Mt. Husaini 
had gifted the property to her daughter. 
It was further pleaded that the claim 
was barred by limitation and also pleaded 
that the suit had been brought without 
any cause of action and ought to he dis¬ 
missed on that very ground. It was also 
stated that a declaratory suit had been 
filed without any necessity. There were 
a number of other pleas which it is riot 
necessary to mention. 

The learned Subordinate Judge framed 
no less than eight issues but ultimately 
dismissed the suit on the sole ground 
that the suit for declaration was barred 
by limitation. The basis of the ground 
is that the name of Mt. Sakina Bibi was 
entered in the revenue papers about 1878 
anJ the cause of action in favour of the 
plaintiffs ancestors arose at that time 
and that there has been no fresh cause of 
action since then and a subsequent re¬ 
fusal on the defendants’ part cannot 
create a new cause of action. The learned 
Subordinate Judge has placed reliance on 
the cas6 of Akbar Khan v. Turaban (l) 
and has considered that that case is not 
distinguishable. The suit has accord¬ 
ingly been dismissed on the ground of 
limitation only. 

(1) [19C9J 31 All. 9=5 A. I*. J. 637=1 1. C. 
557—(1908) A. W. N. 252. 
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We may point out at the very outset 
that there is nothing on the record to 
indicate that when the name of Mt. 
Sakina Bibi alone was entered in the 
revenue papers in 1878 there was any 
contest between rival claimants or 
any definite adjudication of their rights 
by the revenue Court. On the other 
hand, a certified copy of the report of 
the Naib Tahsildar indicates that the 
mutation of names took place on his re¬ 
port. Thus it was an uncontested case 
in which Mt. Sakina Bibi’s name was 
entered. Another important feature 
which we may point out is that Mt. 
Sakina Bibi died long ago and the names 
of her heirs have been substituted from 
time to time. It was alleged in the 
plaint and not disputed in the written 
statements that the names of the defen¬ 
dants 1 to 4 were entered in the reve¬ 
nue papers on the death of Fazal Ali 
Khan which took place about six years 
ago. It is, however, not clear whether 
this happened within six years or just 
beyond six years. 

In ouropinioa the learned Judge has 
misapplied the ruling in Akbar Khan's 
case. That was a very special case 
which had certain peculiar features and 
accordingly that case has been distin¬ 
guished in numerous subsequent cases. 
There in 1895 the defendant’s name had 
been entered in the revenue paper in res¬ 
pect of the property in dispute after 
contest and after the title of the plain¬ 
tiff had been specifically denied. Noth¬ 
ing more happened except a refusal in 
1903 on the part of the defendant to get 
the entry corrected. The learned Judges 
accordingly held that the cause of action 
accrued when there was a definite denial 
by the defendant in 1895 and his subse¬ 
quent refusal to get the the entry cor¬ 
rected which entry he had himself 
procured, was a mere continuance of 
the original cause of action and not a 
fresh denial of title. The learned Judges 
took care to point out that there may be 
cases where a fresh invasion of the 
plaintiff’s right would give him a fresh 
cause of action. But they held that in 
the peculiar circumstances of that case 
there was no such fresh invasion of the 
the right. Of course, a mere refusal to 
get the entries oorrected is not neces¬ 
sarily a clear denial of title. It does 
not amount to omitting to do a thing 
which a man is bound to do, nor even 
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doing a thing which he is not entitled 
to do. 

That a mere entry of names does not 
debar the person against whom the entry 
is made for all time to come from suing 
for a declaration, if once six years are 
allowed to expire, is quite clear on the 
authorities. Any new invasion of rights 
which amounts to a fresh denial of title 
undoubtedly confers on the owner in 
possession a fresh right to sue. In the 
case of Ilahi Bakhsh v. Harnam Singh 
(2) a fresh application to the Municipal 
Board was considered sufficient to give 
a fresh cause of action. In the case of 
Sheopher Singh v. Deonarain Singh (3) 
a fresh suit for profits after the muta¬ 
tion of names was held to confer a fresh 
cause of action. In the case of Bahma- 
tulah v. Shamsuddin (4) fresh partition 
proceedings in the revenue Court were 
held to constitute a fresh cause of action 
in favour of the plaintiffs against whom 
adverse entries had been made at the 
previous revision of settlement. In the 
case of Allah Jilao v. Umrao Husain 
(5) a fresh order for assessment of rent 
was held to give the plaintiffs a fresh 
cause of action in spite of the previous 
refusal to have the village papers cor¬ 
rected. In the case of Kali Prasad v. 
Harbans Misir (6) a private transfer 
subsequent lo the entry of names was 
treated as creating a fresh cause of ac¬ 
tion in favour of the plaintiffs. It will 
thus bo seen that any fresh act on the 
part of the defendants which can amount 
to a fresh invasion of the plaintiffs’ 
right or a fresh attempt to cast a cloud 
ou his title would create a new cause of 
action in his favour, and his suit for de¬ 
claration cannot be dismissed on the . 
mere ground that the cause of action 
first accrued more than six years ago 
when an adverse entry was made against 
him. Indeed it may be argued whether 
an entry in an uncontested case, standing 
by itself necessarily creates a cause of ac¬ 
tion for a suit by one cosharer against 
another cosharer. 

[n the present case the learned Sub¬ 
ordinate Judge has overlooked the fact that 

(2) [1893] A. W. N. 215. 

(3) [1912 10 A. B. J. 413=17-1. C. 675. 

(4) [1913] 11 A. L. J. 877=21 I. C. 609. 

(5) [1914] 36 All. 492=24 I. C. 535=12 A. 

L. J. 810. 

(6) [1919] 17 A. h, J. 538=50 I. C. 767. 
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the plaintiffs did not in the plaint allege 
the entry of Mt. Sakina Bibi’s name to 
be the initial basis of the cause of action 
in their favour. The rule in Akbar 
Khans case cannot undoubtedly be ex¬ 
tended to fresh mutations of names which 
may take place in favour of heirs in sub¬ 
sequent years. We may further point 
out that one of the properties in dispute 
is a house in the city of Saharanpur and 
the ruling in Akbar Khans case can by 
no means apply to it. The plaintiffs in 
the present case alleged their cause of 
action to have arisen from the wrong 
entries of the names of the contesting 
defendants 1 to 4 and not their ancestor 
Mt. Sakina Bibi. It is not clear from 
the record whether this occurred within 
six years of the suit, and the present 
action, therefore, cannot be thrown out 
simply on the ground of limitation. \Ve 
may note that we cannot accept the argu¬ 
ment of the learned advocate for the ap¬ 
pellants, that no rule of limitation ap¬ 
plies to a declaratory suit where the 
defendants are interested in denying the 
plaintiffs’ right within the meaning of 
S. 42, Specific Belief Act. This point 
in our opinion has been set at rest by 
the Full Bench decision in Francis Legge 
v. Ram Baran Singh (7). Art. 120 
undoubtedly applies to all declaratory 
suits. 

We are, however, of opinion that this 
is not a fit case in which a declaratory 
decree should be granted to the plain¬ 
tiffs. Our reasons are as follows : An 
alleged wrong entry was first made in 
favour of Mt. Sakina Bibi about 1878. 
/For nearly 40 years the plaintiffs and 
their ancestors have remained idle and 
not sought any relief. We may note that 
it is admitted in para. 2 of the plaint 
that the actual possession is with the 
mortgagee who is not impleaded in the 
suit as such. Any decree that is passed 
in favour of the plaintiffs would not bind 
the heirs of the mortgagee who would 
still be entitled to challenge the plain¬ 
tiffs’ right. Thus the decree cannot be 
necessarily effective. Sixty years are 
about to expire and the plaintiffs would 
have to bring a suit for redemption very 
soon. In that suit for redemption the 
whole question of title can be gone into 
in a manner which would bind all the 
parties who are interested in the pro- 

77) [1397 J 20 All. 35=( 1897) A. W7 N. 193 
(F.B.). 


perty. Furthermore, we find that one 
of the defendants Ahmad Ali Khan was 
out of British India when the suit was 
filed or was pending. The sumnnns was 
sent to him by post to Arabia and he 
received it after the date fixed for the 
appearance and stated that he should be 
allowed time to come back to India. By 
the time he could arrive the suit was 
actually dismissed. If, therefore, we 
were now to allow the plaintiffs to 
amend their plaint, as asked for by the 
counsel, we would have to give an op¬ 
portunity to the various defendants to 
file supplementary written statements 
and the case would have to go back to 
the Court of first instance with directions 
to admit fresh evidence if tendered. This 
can more conveniently be done in a fresh 
suit in which the mortgagee also is im¬ 
pleaded. Having regard to these circum¬ 
stances we are of opinion that this is not 
a fit case in which we should exercise our 
discretion under S. 42, Specific Belief 
Act, and grant the plaintiffs the declara¬ 
tion asked for, even assuming that they 
are entitled to such a declaration. 

The parties are not agreed as to the 
extent of the properties mortgaged and 
the properties are still in the possession 
of the mortgagee. We express no opinion 
on this matter which will have to be 
fought out hereafter. Nor do we con¬ 
sider it necessary to go into the question 
of title, gift or adverse possession. We 
accordingly dismiss this appeal. In 
view of the fact that we have confirmed 
the decree of the Court below on a diffe¬ 
rent ground we direct that the plaintiffs 
should bear their own costs and pay the 
costs of the defendants in the Court 
below. The parties should bear their own 
costs of this appeal. 

s.n./r.k. Appeal dismissed. 
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StJLAIMAN AND KENDALL, J.J. 

Rameshar Prasad La?—Plaintiff — 
Appellant. 

v. 

Ghisiawan Prasad and others— De¬ 
fendants—Bespondents. 

First Appeal No. 407 of 1926, Decided 
on 7th March 1929, against decree of 
Addl. Sub-Judge, Basti, D/- 30-4-1926. 
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(a) Agra Pre emption Act, S. 5 (a)—Entry 
in wajib-ul-arz meaning “ at transfer of one 
cosharer’s property other cosharers have 
right of pre-emption according to rights and 
usages of religion ”—Although word “ reli¬ 
gion ” is ambiguous, yet entry could be in¬ 
terpreted as laying down rule J of pre emp- 
tion according to Mahomedan Law and so 
could not be taken out of S. 5 (a). 

There was an entry in the wajib-ul arz 
which meaut that “ at the time of transfer of 
the property of any cosharer, other cosharers 
havo a right of pre-emption according to the 
rights and usage of religion;” 

f ’*11 eld : that although the word “ religion ” 
was ambiguous yet the entry could be inter¬ 
preted as laying down a rule of pre-emption 
according to the Mahomedan law and was not 
possible to bo taken out of the language of 
S. 5 (a), and must, therefore, be held to be 
conclusive evidence of the right of pre-emp¬ 
tion. [P 533 Cl] 

(b) Evidence Act, S. 115—Cosharer in¬ 
tending to sell his share—Other cosharer 
refusing to purchase for want of money, but 
not showing intention to reserve his right to 
pre-empt—Vendee induced to purchase—Co¬ 
sharer’s refusal to purchase amounted to 
absolute refusal and he was estopped from 
claiming pre emption, although no notice 
was given as required by Agra Pre emption 
Act, S. 14. 

Sections 14 and 15 are not exhaustive; what 
they mean is that if a notice as prescribed in 
S. 14 has been given, a mere failure to roply 
would extinguish the right. But it docs not 
follow that if no such notico has been given, 
there can never bo a case in which there may 
be a similar estoppel. [P 534 0 1, 2J 

A cosharor intended to sell his share. 
Other cosharor refused to purchase the share, 
on the ground that ho had no money to make 
the purchase, but without showing his inten¬ 
tion to resorvo his right to pre empt subse¬ 
quently, and thereby induced the vendoe to 
purchase the share on the belief that this 
other cosharer had waived his right to pre¬ 
empt. In a suit for pre-emption by the other 
cosharer : 

Held : that there was absolute refusal to 
purchase the share and he would now bo 
estopped from going behind his refusal and 
claiming a right to pre-empt although no 
notice was given under S. 14, Agra Pre-emp¬ 
tion Act : G All. 4G3; 27 All. G70; and 5 
A. L. J. 331, not Appro.; 39 AH. 127; 15 
A. L. J . 315; 40 All. GOO, Dist,: A. I. R. 192G 
All. 4G7, Rel. on. [P 534 C 2] 

N . P. Asthaiia—lov Appellant. 

K. N. Xalju and Harnandan Prasad 
—for Respondents. 

Judgment. —This is a plaintiff’s ap¬ 
peal arising out of a suit for pre-emp¬ 
tion. The property in dispute was sold 
under a sale-deed dated 18th March 1924 
for Rs. 30,000. The plaintiff claimed 
that under S. 5, Agra Pre-emption Act, 
which governs this transaction he had a 
right of pre-emption. The main defence 


to the suit was a denial of any right of 
pre-emption in that village, and also a- 
plea that the plaintiff was estopped 1 
from pre-empting the property on ac¬ 
count of a previous refusal. The learned 
Subordinate Judge has found both the 
points against the plaintiff and has dis¬ 
missed the suit. 

We are not prepared to accept the 
view of the Court below that there is no 
right of pre emption in this village. In 
the wajib-ul-arz of 1292-F, (1885) under 
the heading custom of pre-ernption ** 
we have an entry which has been tran¬ 
slated by the official translator as foT 
lows : 

“ At the time of transfer of the property 
of any cosharor other cosharers havo a right 
of pre-emption according to tho rule and 
custom.” 

This translation omits one word which 
has been read by the learned Subor¬ 
dinate Judge as “ mazhab ” meaning 
religion. Tho entry would then read 
“ according to the rights and usage of 
religion.” The learned advocate for the 
appellant says that the word is “ dehi,” 
i. e., village, and says that tho rights 
and usage of the village are referred to. 
We have not the original before us, but 
only a certified copy. If the word is 

village ” then the learned advocate for 
the respondents concedes that the case 
would come directly under S. 5 of the 
Act. Assuming that the word is reli¬ 
gion there is undoubtedly a record of a 
right of pre-emption accruing on a 
transfer according to the rights and 
usage of religion. 

Section 5 provides that if the village 
records a custom, contract or declaration 
recognizing, conferring or declaring a 
right of pre-emption expressly or by 
necessary implication, whatever its ex¬ 
tent and in whatever form it may be 
expressed, or imposing on a cosharer 
desiring to transfer his interest in land 
an obligation to offer it to other co¬ 
sharers or forbidding cosharers to trans¬ 
fer their interest in land to persons 
other than cosharers, the right shall bo 
deemed to exist and under sub-Cl. (2) 
such a record is conclusive evidence of 
the existence of such right. The section 
is thus mandatory. The object of the 
section is not to find out the particulars 
or the incidents of the rule of pre-emp¬ 
tion, but merely to lay down the test 
whether a rule of pre-emptien should bo 
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held to be applicable to the village or 
not. Once a rule of pre-emption pre¬ 
vails, that rule must be the one embo¬ 
died in S. 12. It is, therefore, wholly 
immaterial for the purpose of the appli¬ 
cability of S. 5 to enquire into the con¬ 
stitution of the village or the class of co¬ 
sharers which existed at the time when 
the wajib-ul-arz was prepared. If the 
wajib-ul-arz does record a declaration 
recognizing a right of pre-emption, how¬ 
ever limited in its scope, the entry is 
conclusive. Of course if the entry in a 
wajib-ul-arz expressly declares that no 
right of pre-emption exists or by neces¬ 
sary implication it negatives the exis¬ 
tence of such a right it would be diffi¬ 
cult to say that there is a right. On the 
other hand, however vague the rule 
may be and in whatever imperfect form 
it may be recorded, if it amounts to a 
declaration recognizing the right ol 
pre-emption, it would fulfil the condi¬ 
tions required by S. 5. In the present 
case if the right had been confined to the 
rights and U3age of any particular reli¬ 
gion according to which such right 
could not exist, e. g., the Hindu reli¬ 
gion or the Christian religion, there 
would have been a contradiction in terms 
and wo might have been compelled 
to hold that the entry by necessary im¬ 
plication negatived the existence of such 
a right. But the rule is not limited in 
that way. In these provinces the rule 
of pre-emption according to the Maho- 
medan law is quite common. The Maho- 
medan religion is at least one religion 
according to which a right of pre-emption 
can be exercised. The entry therefore is 
mot absolutely a contradiction in terms, 
land although it is ambiguous it is cap¬ 
able of a meaning, viz : to lay down a 
rule of pre-emption according to the 
Mahomedan law. We therefore think 
that it is impossible to take this case out 
of the language in sub-Cl. (a), S. 5, and 
wo must hold that this village does re¬ 
cord a declaration recognising a right of 
pre-emption. That being so it is a con¬ 
clusive proof of the existence of a right 
of pre-emption according to the rule laid 
down in S. 12 of the Act. The defendant 
vendee is admittedly a stranger and the 
plaintiff would therefore have a right of 
pre-emption if there were no bar of 
estoppel. 

We, however, agree with the Court 
below that in this particular case the 
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plaintiff is estopped from pre-empting this 
property. The refusal of the plaintiff is 
based principally on the statement oi 
Mr. Stern, who was examined on commis¬ 
sion. The answers to the interrogatories 
served on him are to be found on pp ft to 
17 of the supplementary book. He has 
no longer any interest left in this pro¬ 
perty, and the learned Judge has believed 
his statement in spite of the plaintiff s 
denial. We therefore accept the state¬ 
ment of Mr. Stern as regards the circum¬ 
stances preceding tlie sale. According 
to him there was a contract of sale of the 
village in various shares with different 
purchasers. Some of these made the pur¬ 
chases but others got further indul¬ 
gence from time to time. The plaintiff 
Rameshar Prasad was one of these and 
had purchased a one-anna share. An¬ 
other prospective purchaser was Kishen 
Prasad Singh who wanted to take three 
annas six pies. Kishen Prasad Singh had 
been given time which had been extended 
by four days more. On the fourth day, 
i. o. the 4th March 1924, Kishen Prasad 
along with Rameshar Prasad (plaintiff) 
went to Mr. Stern and asked for further 
time, but Mr. Stern refused to give any 
more time. Then he asked Rameshar 
Prasal to purchase that three and a half 
annas or any portion of it at the same 
price which was settled with Kishen 
Prasad but Kishen Prasad answorod 
that with great difficulty he managed 
to borrow money for purchasing one 
anna share and that it was impos¬ 
sible for him to raise any further 
sum to purchase another share. It was 
after this refusal that Mr. Stern negoti¬ 
ated with Ghisiawan Pandey and Maha- 
deo Pandey the vendees and accepted 
their earnest money on 6th March 1924. 
The sale actually took place on L8th 
March. We accept this statement as sub¬ 
stantially embodying what actually hap¬ 
pened. 

The learned advocate for the plaintiff 
contends that there can be no absolute 
refusal so as to operate as an estoppel 
unless there first has been a definite con¬ 
tract settled with a definite vendee for a 
definite price of the sale of a definite 
property and that no amount of refusal 
before such a complete contract can de¬ 
prive the pre-emptor of his right of pre¬ 
emption. He strongly relies on a number 
of earlier cases of this Court which no 
doubt lay down the rule in those broad 
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terms. We may refer to the cases of 
Subhagi v. Muhammad Ishaq (1), Kan- 
hai Lai v. Kalka Prasad { 2), Munawar 
Husain v. Khadim Ali (3) and other 
cases referred to therein with great res¬ 
pect, we would say that the rule was laid 
down too broadly in these cases. There 
can be an estoppel under S. 115, Evidence 
Act, if the refusal of the plaintiff has pre¬ 
judiced the pre-emptor or the vendee and 
has induced them to act upon such re¬ 
presentation and to compromise their 
position. We do not see why there should 
not be a personal estoppel against the 
plaintiff on account of his own previous 
conduct and unambiguous declaration. 

The learned advocate for the respon¬ 
dents has invited our attention to subse¬ 
quent rulings of this Court where it has 
been laid down that in cases where the 
custom requires an offer to be made to the 
cosharers in the first instance such a 
custom is complied with as soon as the 
offer has been made even though no defi¬ 
nite contract with a prospective pur¬ 
chaser has yet been made. We may refer 
to the cases of Naunihal Singh v. Bam 
Batan (4), Nathi Lai v. Dhani Bam (5) 
and Shamsher Singh v. Peare Datt (6). 
But these cases turned on the particular 
language of the wajib-ul-arz which re¬ 
corded the custom. Of course, if a cus¬ 
tom merely requires that an offer should 
be made to the cosharers before a share 
is sold, the prospective vendor fulfils the 
condition by making the offer and ob¬ 
taining refusal. Under such a custom 
it is no part of his duty to go back once 
more to the cosharers after he has en¬ 
tered into a contract to restrain them. 

The present case is governed by the 
Agra Pre-emption Act. Ss. 14 and 15 
lay down a rule under which notice can 
be given to cosharers and cases where 
the right of pre emption may be extin¬ 
guished. S. 14, sub-Cl. (2) clearly pro¬ 
vides that the notice should describe the 
property to be sold and the name of the 
vendee and the price settled. But in our 
opinion these two sections are not ex¬ 
haustive and do not lay down the only 


(1) [1884] 6 All. 463=(1884) A.W.N. 174. 

(2) [1905] 27 All. 670=2 A.L.J. 390=(1905) 
A.W.N. 149. 

(3) [1908] 5 A.L.J. 331=(1908) A.W.N. £3. 

(4) [1916] 39 All. 127=37 I.G. 511=14 A.L.J. 
1138. 

(5) [1917] 15 A.L.J. 315=39 I.C. 637. 

(6) [1918] 40 All. 690—46 I.C. 761=16 A.L.J. 
683. 


rule of estoppel with can operate in pre¬ 
emption cases. That the section is not 
exhaustive has been held in the case of 
Banjit Singh v. Bliagwati Singh (7).' 
With that view we agree. If a notice as 
prescribed in S. 14 has been given, a 
mere failure to reply would extinguish 
the right ; but it does not follow that if 
no such notice has been given, there can 
never be a case in which there may be a 
similar estoppel. 

In our opinion every case must be con¬ 
sidered on its own facts. A mere refusal 
to purchase need not in every case amount 
to a waiver of the right of the pre-emp¬ 
tion. A cosharer may not be prepared 
to take the sale direct, but may well be 
prepared to pre-empt the property in 
case it is sold to a stranger. On the 
other hand a waiver of the right of pre¬ 
emption can also be inferred from a clear, 
unambiguous and absolute refusal to pur¬ 
chase the property in any event. It 
seems to us that if a cosharer wishes to 
preserve his right of pre-emption in case 
of a sale he should not merely refuse to 
purchase the property on the ground that 
he had no means to purchase it, but he 
should make it clear that he is reserving 
his right of pre-emption. He cannot be 
allowed to use unambiguous language in¬ 
dicating an absolute refusal and yet make 
a mental reservation in his favour to the 
prejudice of the vendor. 

In the present case we are satisfied 
that the statement made by the plaintiff 
Rameshar Prasad to Mt. Stern under the 
special circumstances of this case and 
having regard to what had happened 
previously, amounted to an absolute re-1 
fusal on his part to take the property on 
the ground that it was impossible for 
him to raise 'the money. This flat re¬ 
fusal induced Mr. Stern to enter into 
negotiations with the vendees, who acting 
upon such representation believed that 
Rameshar Prasad had waived his right 
of pre-emption and that there was no 
longer any fear of such a suit. In our 
opinion the plaintiff is now estopped from 
going behind his refusal and claiming a 
right to pre-empt the property. We 
accordingly uphold the decree of the 
Court below and dismiss this appeal with 
costs. 

S-N./r.K. Decree upheld. 

(7\T A.I.R. 1926 All. 467=18 All. 491. 
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Mulaim Singh. Nanhey Singh gave one 
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Banerji and Sen, JJ. 

Bikram Singh and another— Appel- 
lants. 

v. 

Einyeror —Opposite Party. 

Criminal Appeal .No. 1015 of 1928, 
Decided on 7th February 1929, against 
order of Sess. Judge. Budaun, D/- 19th 
November 1928. 

Penal Code, S. 304—Dispute between ac¬ 
cused and another—Deceased, friend and 
partisan of other party, intervening—Ac¬ 
cused, thinking him to have come to help his 
opponent, giving him only one blow with 
his kasi—Blow causing death Offence was 
punishable under S. 304. 

A sudden dispute arose between the accused 
and another person. The 'deceased, who was 
a friend and partisan of the other party, 
came upon the scene and the accused think¬ 
ing that he came to help his opponent, gave 
only one blow to him with a kasi with 
which ho was scraping grass. The blow re¬ 
sulted in the death of the deceased. 

Held: that as the culpable homicide was 
caused without premeditation aud only one 
single blow was given, the oilence was punish¬ 
able only under S. 304. [P 535 C 2] 

C. Ross Alston and Ram Nama Prasad 

— for Appellants. 

M. Waliullah —for tho Crown. 

Judgment— The two appellants Bik- 
ram Singh and Nanhey Singh have been 
convicted, the first under S. 302 read 
with S. 114, I. P. C., and the second 
under S. 302, I. P. C., and sentenced to 

transportation for life. 

That Narain the deceased was injured 
by one blow from tho instrument called 
kasi (Ex. l) there can be no doubt, for the 
medical evidence makes it clear that 
the three injuries caused on Narain were 
very likely caused by one blow. The wit¬ 
nesses called on bobalf of tho prosecu¬ 
tion have not been able to controvert 
the suggestion of the defence that only 
one blow was given to Narain. Having 
considered the whole of the evidence in 
the case, we have no doubt that the 
findings of the learned Session Judge 
that a fight took place between Ram 
Prasad and Mulaim Singh on the one 
side and Bikram Singh and Nanhey 
Singh on the other, was a correct finding. 

Narain who was admittedly a friend 
and a partisan of Mulaim Singh came 
up, and it may well be that the accused 
mistook Narain as having come up to 
support the side of Ram Prasad and 


hand, and as proved by the. witnesses 
for the prosecution was used by him for 
scraping grass. 

The evidence in the case clearly in¬ 
dicates that the culpable homicide was 
committed without any premeditation 
in a sudden fight, and in the. heat of 
passion upon a sudden quarrel that 
had taken place on account of the water 
from Ram Prasad’s field escaping into 

Bikarm’s. # 

Although the learned Assistant Gov¬ 
ernment Advocate suggests that a man 
who attacks another with the instrument 
like Ex. 1, must be deemed to have acted 
in a cruel and unusual manner, we 
are unable to accept that suggestion. 
It appears that only one blow was struck 
by the assailant, with whatever instru¬ 
ment happened to be • in his hand, 
and which in this case was the kasi 
Ex. 1 and the fact that the'assailant 
did not give more than one blow show 
in our opinion that the accused did not 
take any undue advantage or act in a 
cruel and unusual manner. 

We must state that it is not sugges¬ 
ted, on the contrary, it is admitted that 
there was no enmity between Narain 
and the accused, nor did the accused 
have any motive in attacking Narain. 
We accept the finding of the learned 
Sessions Judge that the attack was not 
a premeditated attack. In view of the 
above circumstances we are of opinion 
that the offence which the appellants 
committed was an offence punishable 
under S. 304, I. P. C. We alter the con¬ 
viction of the appellants to one under 
S. 304, and sentence Bikram Singh to 
eight years’ rigorous imprisonment and 
Nanhey Singh to three years’ rigorous 
imprisonment. We pass a lesser sen¬ 
tence on Nanhey Singh by reason of the 
fact that he is a young man of eighteen 
and must have been acting under the 
influence of Bikram Singh, otherwise 
the appeal is dismissed. 

S.N./R.K. Conviction altered. 
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SULAIMAN AND SEN, JJ. 

MirzaMal Bhagwan Das—Plaintiffs—• 
Appellants. 

v. 

Rameshar and others — Defendants— 

Respondents. 

First Appeal No. 180 of 1926, Decided 
on 12th March 1929, against decree of 
Sub-Judge, Jaunpur, D/-4th Jan. 1926. 

la) Hindu Law—Joint family—Where one 
member enters into partnership with stran¬ 
gers, there is no presumption that he does 
so in representative character so as to make 
other members liable as partners— If they 
are sought to be made liable, it can be done 
by evidence of consensus or by evidence to 
prove agency through which contract of 
partnership was brought into existence—• 
Contract Act, S. 239. 

An agreement, oxpress or implied, is essen¬ 
tial for the creation of partnership under the 
Contract Act and so there can bo no pvosump- 
tion in law that a member of a joint Hindu 
family entering into a partnership with cer¬ 
tain persons who are strangers to the family, 
is doing so in a representative or vicarious 
capacity so as to hold that the other members 
of the family becomo ipso facto liable as part¬ 
ners in that partnership. If a liability is 
sought to bo fastened upon the other mem¬ 
bers of tho family it can only be done either 
by evidence of consensus or by evidenoe to 
prove an agency through which the contract 
of partnershin was brought into existence : 
12 A. L. J. 79 ; A. I. R, 1922 P.G. 215 ; 39 
i. C. 498 ; 40 I. G. 463 ; A. I. R. 1929 P.C. 
1, Dist. ; 6 M. L. W. 417 ; 20 M. L. T. 565 ; 
A. I. R. 1924 All. 414 ; A, I. R. 1926 AIL 337 ; 

A. I. R. 1929 AIL 148 ; 25 All. 378 ; A. I. R. 
1921 All. 306 ; 41 Mad. 454 ; 27 Bom. 157 ; 3 

B. L. R. 144 ; 40 Cal. 523, Rel. on. [P 540 C 2] 

(b) Contract Act, S. 239 —Scope. 

An agreement to share the loss is not a 
necessary ingredient of partnership under tho 
Act. [P 504 C 1] 

Mushtaq Ahmad —for Appellants. 

N. P. Singh —for Respondents. 

Sen, J .—This is a plaintiffs’ appeal in 
a suit for recovery of Rs. 8,078-13-6 for 
the price of various articles, such as 
molasses, sugar, raw sugar, sesamurn 
seed, grain, etc , supplied to the defend¬ 
ants together with commission and in¬ 
terest. The plaintiffs carry on the busi¬ 
ness of commission agency at Shahganj 
in the district of Jaunpur under the style 
of Mirza Mai Bhagwan Das. The 9uit 
was directed agaiust nine defendants, 
seven of whom were 3ued as principals 
and the other two were sued as sureties. 

The plaintiffs alleged that defendants 
1 to 4 were members of a joint family 
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and were originally residents of Salim- 
abad in the Kishaugarh State in tho dis¬ 
trict of Ajmer, that defendants 1 to 4 
were related to the other defendants, that 
defendants 1 to 4 in partnership with 
defendants 5, 6 and 7 started a firm 
known a9 Kishori Lai Bhagwati Prasad 
at Kishengarh for carrying on trade, that 
defendant 1 Roormal was the managing 
member of the said partnership concern, 
that on the recommendation of defenda¬ 
nts 8 and 9, who carried on business in 
Nasirabad Cantonment, under the name 
of Bhaniram Chhote Lai and under a 
letter dated Asarh Badi 9 Sambat 1978, 
corresponding to 29th June 1921, and on 
their standing sureties thereunder, the 
plaintiffs supplied various articles to 
defendants 1 to 7, that retrogressive in¬ 
terest at 12 annas per cent, and commis¬ 
sion at 8 annas per cent, were settled 
between the parties and that upon an ac¬ 
count Rs. 6,586-4-3 principal and Rupees 
1452-9-3 as interest were duo to the 
plaintiffs from the defendants. 

Roormal and Ram Kishen who were 
defendants 1 and 2 admitted the plaintiffs’ 
claim but contended that they had pur¬ 
chased various goods from tho plaintiffs 
on their own responsibility. They de¬ 
nied that defendants 3, 5, 6 and 7 were 
partners in the firm styled Kishori Lai 
Bhagwati Prasad. They also denied that 
defendants 8 and 9 ever stood sureties 
for them or the other defendants and 
thoy finally pleaded that Rameshar, de¬ 
fendant 3, who was the own brother of 
Roormal defendant 1 and son of Bal- 
kishon, defendant 2, had been taken in 
adoption by one Ladu Ram and had noth¬ 
ing to do with the joint family of defen¬ 
dants 1, 2 and 4. Defendants 5, 6 and 7 
contended that they never carried on any 
business in partnership with defendants 
1 to 4 nor were they partners in the firm 
styled Kishori Lai Bhagwati Prasad. 
They carried on business at Beawar in 
iron and not in sugar, grain etc. 

Defendants 8 and 9 pleaded that thoy 
did not stand sureties for the other de¬ 
fendants in respect of any amount due 
to the plaintiffs nor did the plaintiffs 
give any goods on credit to the defend¬ 
ants on the recommendation of these 
defendants. The Court below held that 
the firm 9 tyled Kishori Lai Bhagwati 
Prasad consisted of only four partners, 
namely, Roormal, defendant 1, Ram 
Kishen, defendant 2, Bhagwati Prasad, 
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son of Roormal, defendant 4, and Kishori 
Lai, defendant 6, who was outside the 
family of Ram Kishan, that Rameshar 
defendant 3 had been adopted by Ladu 
Ram and did not belong to the family of 
Ram Kishan and was not concerned with 
the partnership firm, that Moti Lil, de¬ 
fendant 5, and Bhagwati Prasad defend¬ 
ant 7 were not the members of that firm 
and that defendants 8 and 9 had not 
stood sureties for the other defendants. 
Upon these findings, the Court below 
passed a decree against defendants 1, 2,. 4 
and 6. These defendants have submit¬ 
ted to the decree and have preferred no 

appeal. 

The plaintiffs in their appeal to this 
Court claim a decree against Rameshar, 

defendant 3, Moti Lai, defendant 5 and 
Bhagwat Prasad defendant 7, on the alle¬ 
gation that they are also members of the 
partnership firm styled Kishori Lai Bhag¬ 
wati Prasad. They challengethe finding of 
the lower Court that Ramesherhad been 
adopted by Ladu Ram and that defend¬ 
ants 8 and were not the sureties for the 
other defendants. (Here the judgment 
discusses evidence and finding (l) family 
that Rameshar was adopted in another 
was not justified by evidence (2) ; that 
it was not proved that defendants 5 
to 7 were members of the partnership 
firm, it proceeds). It is contended by 
the piaintiffs-appeilants that Rameshar 
being a member of the joint family with 
Ram Kishan, Roormal and Bhagwati 
Prasad and Moti Lai and Bhagwat Prasad 
being members of another joint family 
with Kishori Lil, it must bo presumed 
that Rameshar, Moti Lai and Bhagwat 
Prasad were also the members of the 
partnership firm, known by the name of 
Kishori Lai Bhagwati Prasad. A large 
number of authorities have been cited 
in support of this proposition. In 
Parbati Dasi v. Baikuntha Nath De (1), 
the question now raised was not the 
question in issue. All that was decided 
in this case was that where property was 
purchased in the name of a junior mem¬ 
ber of a joint Hindu family, the crite¬ 
rion was to consider the source from 
which the purchase money was paid and 
in the absence of evidence to prove that 
the junior member had any separate 
funds, the presumption was clear and 
decisive that the property was acquired 

(1) [1914] 12 A. L. J. 79 =-22 I. 0. 51=16 
Bom. L. R. 191 (P.G.). 


by the joint family and was not the self¬ 
acquisition of the junior member. In 
Bandliu Ram v. Chintaman Singh (2), 
the same rule of law was reiterated in 
different words and a bond held in the 
name of the managing member of a joint 
Mitakshara Hindu family was presumed 
to bo the joint property of the family in 
the absence of evidence to the contrary. 
Their Lordships observed in this case 
that whore the evidence on both sides 
was somewhat meagre, the presumption 
in favour of joint ownership was not 
displaced. lagan Lai v. Mathura Pra - 
sad (3) is a decision of the late Court of 
Judicial Commisioners of Oudh and rests 
upon the same rule. The ordinary pre¬ 
sumption of the Hindu law is that pro¬ 
perty acquired, whether in the name of 
one member of the family or another, 
while the family is joint will he deemed 
to have been acquired from the joint 
funds, where a joint nucleus was shown 
to exist, unless it was shown to have 
boon acquired by any member from sepa¬ 
rate earnings of his own. In Punnu v. 
Mt. Kousa (4) a Bench of this Court 

enunciated the rule in this form : 

“Wo think that if tko family was found to 
bo joint and if it was proved that fcnoro was 
joint family property belonging to the family, 
then the onus of showing that the monoy ad¬ 
vanced on these mortgages was a solf-acquirod 
property of Govind would lie upon the defen¬ 
dant his daughter.” 

This view has not been departed from 
in Annamalai Chetty v. Subramanian 

Ghetty (5). . 

The contracting capacity of the joint 

family as a whole or of an individual 
member of the joint family for himself 
is not disputed. The joint family as a 
jural unit may enter into an agreement 
of partnership with a person or persons 
outside the family either through its 
managing member or by the consensus of 
the members constituting the joint 
family. Likewise a member of the joint 
family may enter into such a contract in 
his individual capacity. The nature and 
incidents of the partnership in each of 
these cases have to be determined by a 
consideration of the evidence produced 

in each case. In Moti Ram v. Moham- 
mad Abdul Jalil (0), it was hold that 
where a partnership consisted of numer¬ 
ous individuals, some'of whom wore en- 

_ (2) A. I. R. 1922 P. 0.215. 

(3) [1917] 39 I. C. 498. 

(4) [1918] 40 I. C. 4G3. 

(5) A. I. R. 1929 P.G. 1. 

(6) A. I. R. 1924 All. 414=4G All. 509. 
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tered in the partnership deed as holding 
certain shares on their own behalf and in 
trust for certain minor members of their 
family, the partnership would be account¬ 
able to such individuals alone and the 
minor members should not for the pur¬ 
poses of S. 4, Companies Act, be regarded 
as separate partners. In Mewa Barn v, 
Bam Gopal (7) it was decided that where 
a person representing a joint Hindu 
family or a firm lends his name to a part¬ 
nership contract, he must be deemed to 
be one 'person within S. 4, Act 7 of 
1913. Sulaiman J, observed: 

“If each of the executants entered into his 
partnership in his own individual capacity, he 
admittedly counts as one. On the other 
hand, if he entered into partnership in his re¬ 
presentative capacity on behalf of his family, 
then his joint family must be considered to be 
a unit and must bo doomed to bo one person 
within S.4. Companies Act.” 

It follows from this that the matter 
has got to be determined in each case 
with reference to the evidence produced 
therein and that no presumption neces¬ 
sarily arises either as a matter of law or 
of logic that the other members of the 
family should he deemed te bo partners 
in the firm by reason of an individual 
member of the family entering into a 
contract of partnership with strangers. 
The same view is endorsed by Mukerji, 

J, but in different words 

“Where a person lends his name to a part¬ 
nership contract, he is a “person” consituting 
the total number of partners. Behind his 
back there may be a joint Hindu family or he 
may be representing a firm consisting of him¬ 
self and several other mombor3. In either 
case, so far as the other partners are affected, 
the party joining in the contract i3 the only 
person with whom they are concerned. The 
share owned by the individual member may 
have to be, in the case of a partition in the 
family or dissolution of partnership, divided 
among certain parties. But that fact cannot 
affect the other members in the partnership 
in question. In this view the party joining 
constitutes only one person and not more 
than one person.” 

This observation leaves count of the 
fact that it may be permissible for an 
individual member of a joint family to 
enter into a partnership with persons 
who are strangers to the family on his 
own personal account and not as a mem¬ 
ber of the family at all. The matter was 
considered by this Court in a very recent 
case in Gauri Shankar v. Keshah Deo (8), 
and it was held that a joint family can 
enter into a partnership and Hhat w here 

(7) A. I. R. 1926 All. 337=48 All. 395. 

(8) A. I. R. 1929 All. 148. 


a joint family carries on a trading con¬ 
cern there is no dissolution of partner¬ 
ship amongst the various members of the 
concern by reason of the death of its 
managing member. 

In the case of a joint family-ancestral- 
trade the various members are not only 
coparceners but also copartners of the 
trading firm. A member of the family 
becomes a copartner by operation of law 
and the partnership can suffer no disso¬ 
lution from the death of an individual 
member. The law on the subject has been 
thus stated by Mayne (Hindu Law and 
Usage, 9th edition, 398): 

“ Where a managing member of a joint 
Hindu family enters into a partnership with a 
stranger, the other members of the family do 
not ipso facto become partners in the business 
so as to clothe them with all the rights and 
obligations of a partner as defined by the 
Indian Contract Act. In such a case, the 
family as a unit does not become a partner 
but only such of its members as. in fact, enter 
into a contractual relation with the stranger; 
the partnership will be governed by the Act.” 

The distinction between an ancestral 

Hindu family firm and a partnership 

between certain members of a joint 

family and strangers to that family, has 

been recognized and acted upon in a 

number of cases. In Anant Bam v. 

Channu Lai (9), this distinction was 

emphasized upon in the following terras: 

“ Now in dealing with this contention it is 
most essential to bear in mind that the firm 
Channu Lai, Lai Man was not an ancestral 
Hindu firm belonging to the members of a 
joint Hindu family and, as such, subject to 
tho peculiar rules by which such a firm is 
governed. The relationships between tho per¬ 
sons who established this firm was not that 
created by the personal law and arising out 
of . the status of tho members of a Hindu 
joint family but that it takes its rise from a 
contract betweon partners as defined in S. 239, 
Contract Act. The firm was an ordinary 
commercial trading firm, consisting of several 
persons who had agreed to combine their pro¬ 
perty and skill in the business of purchasing 
and selling cloth at a profit, dividing the pro¬ 
fits among themselves in certain proportions. 
Whatever may be the rules which govern an 
encestral joint Hindu family partnershipthey 
cannot, in our opinion, affect a firm such as 
that which we have before us in this case. 

In Kharidar Kapra Co. Ltd. v. Daya 
Kishan (10), a Bench of this Court en¬ 
dorses the view laid down ..by the Mad¬ 
ras High Court in the Full Bench case of 
Gangaya v. Venkataramiah (1 1)* In_tho 

(9) [1903] 25 All. 378=(1903) _ A. W. N. 76. 

(10) A. I. R. 1921 All. 306=43 All. 116. 

(11) [1917] 41 Mad. 454=34 M. L. J. 271=6 

M. L. W. 708=43 I. C. 9=(1917) M.W.N. 

805. 
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latter case the following rule has been 

enunciated: 

“ It is well settled that a contract of part¬ 
nership between a member of joint family and 
a stranger does not make every member of the 
joint family which the managing member re¬ 
presents a partner so as to clothe him with all 
the rights and obligations of a partner as 
defined in S. 239, Contract Act.” 

In Vadi Lai Lallubhai v. Shah Ku - 
shal (12), it was held that: 

“ Although a person carrying on business 
is a coparcener in a joint family, it does not 
necessarily follow that all his coparceners aro 
his partners in that business, entitled with 
him to its rights and responsible with him for 
his liabilities. The fact of partnership must 
be proved by evidence showing that the per¬ 
sons alleged to be partners have agreed to 
combine their property, labour or skill in the 
business and to share the profits and losses 
thereof. 

The following passage from the judg¬ 
ment may be usefully-reproduced: 

“In our opinion, it is too broad a proposi¬ 
tion of law to lay down that because a person 
carrying on business is a coparcener in a joint 
family, therefore all his coparceners are his 
partners in that business entitled with hinrto 
its rights and responsible with him for its 
liabilities: 

“ We aro left to presume therefrom the 
mere fact that the plaintiff is joint with his 
father and his brother, but just as there is 
no presumption that a loan contracted by a 
manager of a Hindu family* is for a family 
purpose.so there can be no pre¬ 

sumption that business carried on by a co¬ 
sharer is a family business.** 

The same rule was enunciated in an 
earlier case by Sir Lawrence Jenkins, 
C. J., Baldeo Das v. Manekchand (13). 
The point argued in this case was that 
the members of a joint family whose 
assets comprised a business are ipso 
facto liable for debts that may be incur¬ 
red by any member of the family in any 
business carried on by him. His Lord- 
ship observed that this would be a most 
dangerous doctrine to accept: 

“ Possibly under the rule of Hindu- law, 
which regulates the relations between the 
members of a joint family, the rest of the 
members may under certain circumstances 
claim the benefits arising from a business car¬ 
ried on by one of their numbers but until the 
business is in some way adopted as an asset 
of the joint family, it would be contrary to 
principle to fasten on the other members any 
liability for the debts of that business. There¬ 
fore, it must, in my opinion, be shown by 
the creditor who advances such a claim that 
the business carried on by an individual mem¬ 
ber has, by some such method as I have indi¬ 


cated, become the business of the family or is 
carried on for its benefit.” 

It is respectfully submitted that the 
above contains the true statement of the 
law and ought to be adopted. In V. P. 
L. B. M. Palaniappa Chetty ,v. Official 
Assignee of Madras (14), Abdul Rahim 
Officiating, C. J., is reported to have 

made the following observations: 

“ It is said that “ there is a general pre¬ 
sumption of Hindu law that a business car¬ 
ried on by the head of a Hindu family al¬ 
though started by himself for the first time, 
is, without anything more being shown, the 
joint business of the family.” I do not think 
that there is any such absolute presumption. 
In order that a presumption may arise it must 
be shown that the other members participa¬ 
ting in the conduct of the business or its pro¬ 
fits or by a long course of acquiescence treated 
it as a business in which all the coparceners 
were interested.” 

Phillips, J., did not not share his 
views. He says: 

“ No doubt the provisions of the Indian 
Contract Act must be read togethor with the 
provisions of the Hindu law, for the coparce¬ 
nary of a joint Hindu family is of such a na¬ 
ture that it must modify to a certain extent 
some of thp provisions of tho Indian Contract 
Act in regard to partnership but this is no 
ground for contending that such provisions 
are not to be applied, as far as are consistent 
with Hindu law to the partnership constitu¬ 
ted by a joint family business.” 

He was of opinion that given a joint 
family with the nucleus of ancestral pro¬ 
perty the presumption of Hindu law was 
that the property acquired by the mana¬ 
ger of the family was joint family pro¬ 
perty. This proposition cannot be con¬ 
troverted. But it is respectfully sub¬ 
mitted that the proposition in question 
cannot be extended to partnerships bet¬ 
ween a member of the joint lamily and a 
stranger. Nor can a presumption be in¬ 
voked in favour of the creation of such 
a partnership apart from the provisions 
of S. 239, Contract Act. The ruling 
enunciated in Malaiperumal Cheiti v. 
Arunachalla Chettiar (15), was with re¬ 
ference to the presumption which should 
ordinarily be raised in the case of a tra¬ 
ding caste or family and it would be 
most dangerous to extend the rule to tho 
case like the present. An individual 
member embarking in a business on his 
own personal account cannot be permit¬ 
ted to involve the entire family credit 
and all the joint family properties to tho 
prejudice of the family as a whole inclu- 

(141 [1917120 M. L. T. 565=36 I. 0. 787 = 
(1917) M. W. N. 150. 

(15) [1917] 6 M. L. W. 417=41 I. C. 224. 


(12) [1903] 27 Bom. 157=4 Bom. L. R. 968. 

(13) [1901] 3 Bom. L. R. 144. 
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ding fch9 minor members. The rule of 
evidence laid down in Grey v. Walker 
Coward & Co. (16), does not militate 
against the view that the character and 
constitution of the partnership in dis¬ 
pute have to be proved in each case upon 
a consideration of such evidence as may 
be forthcoming and cannot be decided 
merely upon a presumption of law one 
way or the other. There can bo no 
doubt that in the case of trading fami¬ 
lies there is a presumption of jointness 
not only of their property but oven as re¬ 
gards the business which they carry on. 

It was observed by Lord Lind ley (The 
Law of Partnership, 9th edition 25) that 
where the legislature has provided a sta - 
tutory definition of partnership, that de¬ 
finition, taken in connexion with other 
sections, must be the ultimate test appli¬ 
cable to the determination of the ques¬ 
tion whether in the particular case a 
partnership does or does not exist. Re¬ 
gard has to bo paid in particular to the 
contract and intention of the parties as 
appearing from the whole facts of the 
case: Cox v. Hickman (17). 

Section 239, Contract Act, defines part¬ 
nership as the relation which subsists 
between persons who have agreed to 
combine their property, labour and skill 
in some business and to share the profits 
thereof between them. Partnership 
therefore is a relation resulting from the 
contract and that an agreement, express 
or implied, is the source of the said re¬ 
lation. The definition in the Endian 
Contract Act may be compared with the 
definition given by Watson. According to 
him it is a voluntary contract between 
two or more persons for joining together 
their money, goods, labour and skill or 
either of them or all of them upon an 
agreement that the gain or loss shall be 
divided proportionately between them 
and having for its object the advance¬ 
ment and protection of a fair and open 
trade. An agreement to share the loss is 
not a necessary ingredient of partnership 
under the Indian Contract Act. An ag¬ 
reement is essential for the creation of 
partnership under the Indian Contract 
Act. 

No evidence is forthcoming in this case 
that defendants 3, 5 and 7 entered into 

(16) [1913] 40 Gal. 523=13 I. G. 753. 

(17) [I860] 8 H.L.G. 2G3=3 L.T. 185=8 W.R. 

754=30 L.T. C.P. 125=7 Tur. (n.s.) 105 = 

9 G.B. N.S. 47. 
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such an agreement with the other persons 
against whom the decree has been pissed 
by the Court below. The agreement to 
constitute a partnership may be express 
or may be implied. A presumption in 
favour of such an agreement may be 
raised from the conduct of the parties, 
from their mutual dealings and from the 
surrounding circumstances but there is! 
no presumption in law that a member oi 
a family entering into a partnership 
with certain persons who are strangers to 
the family is doin^ so in a representative 
or vicarious capacity. If a liability isj 
sought to be fastened upon the other 
members of the family it can be done 
oither by evidence of consensus or by 
evidence to prove an agency through 
which the contract of partnership was 
brought into existence. These have not 
been proved in this case. The finding of 
the Court below that defendants 3, 5 and 
7 are not the partners in the firm of 
Kishori Lai Bhagwati Prasad is correct 
and ought not to be displaced. 

It is next contended that defendants 8 
and 9 are the sureties of the remaining 
and are liable for the plaintiff’s claim. 
The plaintiffs in para. 5 of the plaint 
relied upon a letter dated Asarh Badi 9 
Sambat 1978 corresponding to 29th June 
1921. In the course of the argument the 
learned counsel for the appellant who 
has dealt with this case very skil¬ 
fully and in all its aspects-broug'ht to 
our notice another document which has 
been marked as Ex. 3. A contract of 
guarantee has been defined in the Indian 
Contract Act as a contract to perform 
the promise or to discharge the liability 
of a thirl person in case of a default. We 
have been taken through these two docu¬ 
ments in extenso and we do not find any¬ 
thing there to indicate that defendants 8 
and 9 gave an undertaking to the plain¬ 
tiffs either to perform the promise or to 
discharge the liability of the remaining 
defendants. I therefore repel this con¬ 
tention. In view of the above findings I 
would, therefore, dismiss this appeal. 

Sulaiman, J. —I entirely concur in 
the conclusions of my learned brother 
including the view that there is no pre¬ 
sumption in this case that the other 
members of the family of Kishori Lai aro 
partners in the firm. No doubt it is 
well settled that where a property stands 
in the name of a junior member of a 
joint Hindu family the presumption 
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where the nuclous is proved, is that it was 
acquired out of the joint family funds and 
belongs to the joint family, but that pre¬ 
sumption cannot be extended to cases of 
partnership. The acquisition of property 
stands on quite a different footing from 
the membership of a partnership, which 
involves not only an acquisition of an in¬ 
terest is a partnership concern but an 
assumption of liability also. My learned 
brother has referred to the case of Vadi 
Lai Lallubhai v. Shah Kushal (12), 
where it was clearly laid down that there 
was no presumption that a business car¬ 
ried on by a coparcener is a family busi¬ 
ness. In Gangayya v. Venkata Bamiah 
(11) it was conceded that as between the 
members of an undivided family and the 
co-parcener who enters into a contract of 
partnership for the benefit of the family 
they will be entitled to call upon him to 
account for the profits earned by him 
from the partnership and to share in such 
profits, but this will not place them in 
any position of direct contractual re¬ 
lationship with the other partners of the 
firm, even though the entire assets erf the 
joint family might be available to the 
creditors of the family in certain cir¬ 
cumstances. 

Similarly in the case of Baldeo Das v- 
Manelc Ghand ( 13) (at 145), Jenkins, C. J., 
remarked that under certain circum¬ 
stances the rest of the members of the 
family may claim the benefit arising 
from the business carried on by one of 
their number, but until this is done, or 
until the business is in some way adopted 
as an asset of the joint family, it would 
be contrary to principle to fasten on the 
other members any liability for the debts 
of that business, and therefore, the cre¬ 
ditor who advances such a claim must 
show that the business carried on by an 
individual member has by some such me¬ 
thod become the business of the family 
or is carried on for its benefit. It fol¬ 
lows therefore that the question is one of 
fact and not of presumption, and there is 
no initial presumption in favour of the 
defendants that the entire family of Kish- 
ori Lai was a partner of this firm merely 
because Kishori Lai is now found to have 
been a partner, particularly when Kishori 
Lai was a junior member and not the 
karta or the head of the family. 

s.rj p.k. Api ea } dismisse 1. 
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Banerji and King, JJ. 

Girdhari and others —Plaintiffs—Ap¬ 
pellants. 

v. 

Jodha and others —Defendants—Res¬ 
pondents. 

Second Appeal No. 308 of 1926, Decid¬ 
ed on 25th January 1929, against decree 
of Sub-Judge, Farrukhabad, D/- 16th De¬ 
cember 1925. 

Adverse possession — Decree-holder pur" 
chasing property at auction sale judgment - 
debtor remaining in possession—After pur¬ 
chase judgment-debtor agreeing to pay pur¬ 
chaser certain amount in satisfaction of de¬ 
cree in three years—Judgment-debtor’s pos¬ 
session for those three years is not adverse^ 

Tha decree-holder purchased at an auction 
sale judgment-debtor’s property, but the judg¬ 
ment debtor remained in actual possession. 
After auotion purchase judgment-debtor en¬ 
tered into an agreement by which decree- 
holder agreed to accept certain sum of money 
in three years in full satisfaction of the decree 
and then release the property to the judgment- 
debtor. 

Held : that the possession by the judgment- 
debtor for those three years was on behalf of 
and not adverse to the decree'holder. 

[P 512 C 1} 

Benod Behari Lai —for Appellants. 

P. L. Banerji —for Respondents. 

Judgment.—This is a plaintiffs’ ap¬ 
peal in a suit for a declaration that a 
grove was the property of the plaintiffs 
and if the plaintiffs were found by the 
Court not to be in possession for posses¬ 
sion in the alternative. 

The facts which led up to the present 
suit are that one Jagan Nath, who held a 
mortgage of the grove in question from 
the predecessors-in-interest of the defen¬ 
dants, purchased it at an auction sale on* 
23rd January 1911. On 15th May 1911 
formal possession was delivered to Jagan 
Nath. It appears that the names of the 
defendants continued in the revenue re¬ 
cords till 1922 when they were removed 
and that of Jagan Nath substituted. 
Jagan Nath sold the grove in suit to the 
plaintiffs on 23rd January 1924. The 
defence to the action was that Jagan 
Nath was never in actual physical pos¬ 
session of the grove and that the defend¬ 
ants had, after the auction sale, entered 
into an agreement, by which Jagan Nath 
had agreed to accept the sum of Rs. 600 
in three years in full satisfaction of the 
decree and then release the proporty to- 
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the defendants. The defendants did not 
obtain a deed of reconveyance as they 
wore afraid that their other creditors 
might attach the property in execution 
of their decree. Various issues were 
raised in the Court of first instance and 
finding that the plaintiffs’ claim was not 
barred by limitation the Court of first 
instance decreed the plaintiffs’ suit. In 
appeal the learned Subordinate Judge, 
finding that Jagan Nath not having been 
in actual possession of the grove, held 
that it must be taken that Jagan Nath 
was out. of possession and as more than 
12 years had elapsed from the date of the 
decree the plaintiffs’ claim was barred 
by limitation. He therefore dismissed 
the plaintiffs’ suit. 

The plaintiffs have come up in second 
appeal and it is urged by the learned 
advocate for the appellants that the case 
of the defendants, as put forward, was 
that the defendants did admit the title 
of Jagan Nath until, at any rate, the year 
1914. There was thus no assertion of 
any adverse title, at any rate, up to the 
year 1914, and the possession of the de¬ 
fendants up to 1914 must be accepted as 
the possession of the plaintiffs as the de¬ 
fendants were holding that property on 
behalf of the plaintiffs until the payment 
of the sum of Rs. 600. The Courts below 
have not accepted the contention of the 
defendants that any sum of Rs. 600 was, 
as a matter of fact, paid. We are of 
opinion that the contention of the 
learned advocate for the appellants is 
correct and that the possession of the de¬ 
fendants must bo deemed to be possession 
on behalf of Jagan Nath. Twelve years 
not having elapsed since then, the plain¬ 
tiffs who are the transferees from Jagan 
Nath are entitled to possession of the 
property as against the defendants. We 
allow the appeal, set aside the decree of 
the lower appellate Court and restore 
that of the Court of first instance. 

s.n/.r.k. Decree set aside . 
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Mukerji and Young, JJ. 

Hoshiar Singh —Plaintiff—Applicant. 

v. 

Udai Ram Singh and others — Defen¬ 
dants—Opposite Parties. 

Civil Revn. No. 271 of 1927, Decided 
on 24th April 1929, against order of Sm. C. 
Court Judge., Meerut, D/- 29th July 1927. 

Partnership—Two partners exceuting pro¬ 
note to third agreeing to pay certain sum to 
him on taking partnership accounts—Pro¬ 
note will not bind other partners. Contract 
Act, S. 251. 

Whore two of the partners of a firm execute 
a promissory note in favour of a third agreeing 
to pay him a certain sum of money as being 
due to him on taking partnership accounts, the 
remaining partners of the firm will not be 
bound by the promissory note. • [P 542 C 2] 

H. C. Mukerji —for Applicant. 

N. C. Vaish —for Opposite Parties. 

Judgment. —This is an application to 
revise a judgment passed by a Judge, 
Small Cause Court. The facts are briefly 
these. The plaintiff was one of several 
partners in a firm. Two of the members 
of the firm executed a promissory note in 
plaintiff’s favour agreeing to pay him 
a certain sum of money as being the 
amount due to the plaintiff on taking 
partnership accounts. The plaintiff sued 
not only the executants of the promissory 
note but the other partners. The ques¬ 
tion before the Court below was whether 
the promissory note given by two of the 
five partners bound the other two defen¬ 
dant partners. The Court below has an¬ 
swered the question in the negative, and 
we are of opinion that the Court below 
was right. 

The learned counsel for ‘the plaintiff 
applicant had taken his stand on Ss. 249, 
251 and 263, Contract Act. They do not 
lay down that one of the partners, as bet¬ 
ween themselves, can bind another part¬ 
ner where the dealing is not with a third 
party. The authority which a partner 
holds on behalf of other partners to deal 
with third persons is the subject matter 
of the legislation, in those sections. 
Illustrations given to S. 251 made this 
claar. The application has no merits and 
is dismissed with costs. 

S.N./R.K Application dismissed . 
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Dalal, J. 

Sahdeo Bam and another —Defendants 
—Appellants. 

v. 

Salig Bam— Plaintiff—Respondent. 
Second Appeal No. 1256 of 1928, De¬ 
cided on 13th April 1929, against decree 
of Sub-Judge, Ghazipur, D/- 9-5-1923. 

Civil P. C., O. 15, R. 4—Adjournment 
granted conditionally on production of evi¬ 
dence—Condition not fulfilled—O. 15, R. 4 
applies and decree is appealable even if suit 
is wrongly dismissed for default under 

O. 17, R. 2. 

Where in a suit fixed for final disposal the 
Court passes a conditional order of adjourn¬ 
ment for production of evidence but the con¬ 
dition is not fulfilled by the party concerned, 
the Court cannot dismiss the suit for want of 
prosecution. If it so dismisses it, its order 
amounts to a decree and is appealable and on 
appeal the appellate Court can remand the 
case for proper disposal. The party, how¬ 
ever, will not be entitled to produce any fur¬ 
ther evidonce and the decree will be passed 
on the evidence as it existed at the time of 
granting the conditional order. [P 543 G 2] 

K. Verma and Ambika Prasad —for 
Appellants. 

A. P. Pandey —for Respondent 
Judgment.—It is clear to me that an 
appeal did lie to the lower appellate 
Court and a second appeal here. Revi¬ 
sion No. 240 of 1928 to this Court is, 
therefore, dismissed. As regards the 
second appeal, the view taken by the 
lower appellate Court is correct, but, in 
my opinion, that Court ought to have 
circumscribed the remand to the trial 
Court. 17th January 1928 was the date 
fixed for the hearing in the trial Court 
in a case in which the summons had 
been issued for the final diposal of the 
suit. The plaintiff was present and ap¬ 
plied for adjournment, whereupon the 
Court passed a conditional order of ad¬ 
journment on the plaintiff depositing 
Rs. 20 as costs to be paid to the opposite 
party. Costs were not paid up to 30th 
January 1928, whereupon the Court 
dismissed the suit for want of prosecu¬ 
tion. The Court had no jurisdiction to 
do so. Under 0. 17, R. 2, Civil P. C., 
such action could be taken only where on 
any date on which the hearing of the 
suit is adjourned the parties, or any of 
them fail to appear. The proper rule 
applicable to this case is R. 4, 0.15. 
Where the summons has been issued for 
the final disposal of the suit and either 
party fails without sufficient cause to 
produce the evidence on which he relies 
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the Court may at once pronounce judg¬ 
ment, or may, if it thinks fit after fram¬ 
ing and recording issues, adjourn the 
suit for the production of such evidence 
as may be necessary for its decision upon 
such issue. The Court did not think fit 
to adjourn the suit except upon a condi¬ 
tion, and upon the condition not being 
fulfilled, the Court could have refused to 
grant the application for adjournment 
filed on 17th January 1928. On refusing 1 
that application the Court was bound to 
adopt the second course of pronouncing 
judgment at once. The Court had no' 
jurisdiction to dismiss the suit for want 
of prosecution. It is obvious that ad¬ 
journment depended upon the payment 
of damages, and not the decision of the 1 
suit. On failure to pay damages the 
prayer for adjournment failed, but the 
suit remained where it was, and the 
second alternative of R. 4, 0. 15 had to 
be followed by the trial Court. Such a 
pronouncement of judgment will amount 
to a decree appealable to the District 

Judge. 

The remand was properly made by the 
lower appellate Court because the trial 
Court had not brought its mind to bear 
on the subject of the decision of the case. 
At the same time the plaintiff is not en¬ 
titled to produce further evidence. He 
failed to produce on 17th January 1928 
without sufficient cause in the opinion of 
the trial Court and failed to take ad¬ 
vantage of the indulgence of the Court 
by paying damages. Under the circum¬ 
stances the position should be restored 
to that which existed on 17th January 
1928, and the trial Court should be di¬ 
rected to pronounce judgment on the 
evidence which existed on 17th Janu¬ 
ary 1928. 

In the result I modify the decree of 
the lower appellate Court and direct that 
the suit shall be tried on the merits but 
on the basis of the evidence which exis¬ 
ted on 17th January 1928 and after hear¬ 
ing arguments of counsel. Except for 
this modification the appeal is dismissed. 
Costs here and heretofore shall abide the 
result, but Rs. 20 directed to be paid by 
the plaintiff to the defendants shall not 
be paid because the plaintiff has been 
denied the advantage to be obtained by 
him by such payment. 

p.N./r.K. Decree modified. 
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may not plant trees, make a tank, or erect 
buildings of a permanent character unless 
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Ben net, J. 

Eailash Ghandar Jain —Plaintiff— 
Appellant. 

y. 

Ram Lai —Defendant—Respondent. 

Second Appeal No. 344 of 1929, Deci¬ 
ded on 10th April 1929, against decree 
of Sub-Judge, Fatehpur, D/- 1st Decem¬ 
ber 1928 

(a) Agra Tenancy Act (1926), S. 110— 
Tenant can construct well without proving 
any local custom. 

In S. 110 the word “except” governs all 
the words which follow it to the end of the 
section and so, a well, as it does not come after 
the word “except” and is not the same as a 
tank, can bo constructed by a tenant without 
proving any local custom entitling him to do 
so. [P 544 G 2] 

(b) Agra Tenancy Act (1926), S. 3 (11) 

—Tenant constructing well close to, but 
without, his holding—No special damage to 
landlord—Landlord has no cause of action— 

(Obiter). 

A tenant can dig a well on parti land close 
to his occupancy holding, though without it, 
for tho benefit of the holding, and no cause of 
action arises in favour of the landlord unless 
he suffers special damage by tho construction 
of the well- [P 544 C 2] 

Binod Behari Lai — for Appellant. 

Judgment. —This is a second appeal 
by the plaintiffs whose suit has been 
dismissed by both the lower Courts. The 
facts are simple and not in dispute. The . 
plaintiff is the sole zamindar of the vil¬ 
lage and the defendant is an occupancy 
tenant. Tho defendant has recently con¬ 
structed a well close to his occupancy 
tenancy on some “parti’’ land. The 
mukhtar-am of the plaintiff admits that 
the distance of the well from the occu¬ 
pancy holding is only 20 paces. The 
plaintiff has not shown that he has 
been caused any special damago by the 
construction of this well. The only 
argument put before me on appeal, out of 
the various grounds of appeal, was that 
it was necessary for the lower Courts to 
find that there was a local custom entitl¬ 
ing the defendant to make the well in 
question, and that as a matter of fact it 
was not necessary for the defendant to 
make the well because sufficient water 
could be obtained for irrigation of his 
holding from a jhil. 8. 110, Act 3 of 1926 
states: 

“An ex-proprietary or “occupancy tenant 
may make any improvement except that he 


there is a local custom entitling him to do so 
or be has obtained the written consent of his 
landholder.” 

It appears to me that the word “ex¬ 
cept” governs all the words which follow 
it to the end [of the section. Therefore 
any improvement which does not come 
after the word ‘except” may be made by 
an occupancy tenant, “improvement” 
is defined in S. 3 (11) and in sub-S. (a). 
“Improvement” includes wells. It was- 
argued that a well is the same as a tank. 
The learned counsel who put forward 
this argument was unable to support it 
by any definition in any dictionary or by 
any ruling or by any reference to the Act 
itself. On the contrary, the Act enume¬ 
rates in S. 3 (11) (a) both wells and 
tanks. If these two words were syno¬ 
nymous the Act would not have specified 
them separately. Further if the provi¬ 
sos in S. 110 had been intended to apply 
to wells as well as to tanks, the two 
words would have been mentioned in 
S. 110 just as they have been mentioned 
in S. 3 (11) (a). I consider, therefore, 
that there is no force whatever in the 
argument, and that it is unnecessary to 
prove that there is any local custom en¬ 
titling an occupancy tenant to make a 
well. No other ground of appeal was 
argued before me, but I may state that I 
agree with the findings of the lower ap¬ 
pellate Court generally, and I consider 
that as S. 3 (11) permits an improve¬ 
ment to he made for the benefit of the 
holding without being on the holding, 
there is no difficulty arising in the pre¬ 
sent case from the fact that the well has 
been made on parti land close to the oc¬ 
cupancy holding. It is only in case the 
plaintiff could have shown that he suf¬ 
fered any special damage by the construc¬ 
tion of the well that any cause of action 
could arise to him. He has failed to do 
so in tho present case. I dismiss this 
appeal under O. 41, R. 11. 

s.n./r.k. Appeal dismissed. 
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Banerji and King, JJ. 

Debi Dayal and others —Applicants. 

v. 

Ambika Prasad and others— Opposite 
Parties. 

Original Suit No. 2 of 1929. Decided 
on 27th February 1929, for review of 
judgment in First Apppeal No. 395 of 
1918. 

(a) Limitation Act, Art. 173—Scope. 

Under Art. 173, 90 days time is allowed to 
the petitioners for review from the date of 
their knowledge but the contention that 
where the knowledge is after w that period, 
there is no period prescribed by the Limi¬ 
tation Act, or Art. 181. Sch. 2, Lim. Act at 
most applies is wrong. [P 547 C 1] 

* (b) Civil P. C., O. 47, R. 1—Newly dis¬ 
covered evidence must be believable and if 
believed must be conclusive. 

Where the ground for review is the alleged 
discovery of new evidence, the evidence .dis- 
covered must at least be such as is presumably 
te be believed, and if believed would be con- 
elusive : 45 Gal . 60; Drown v. Dean, (1910) A . 
C. 373, Foil. [P 545 C 2] 

(c) Evidence —\Vhere there is diffi¬ 
cult investigation of fact, contemporary 
documentary evidence, if trustworthy should 
be preferred to any amount of oral evidence. 

Whore there is a difficult investigation of 
a fsct the history relating to which is some¬ 
what obscure, contemporaneous documentary 
evidence, if it is trustworthy should be pre¬ 
ferred to any amount of oral evidence, which 
does not always create the same amount of 
confidence. [P 546 G 2] 

Tej Bahadur Sapru , U . S. Bajpai 
and Surendra Nath Verma—iov Appli- 
cintS' 

K. N. Katju , K. N. Layhate and Binod 
Behari Lai —for Opposite Parties. 

Judgment.—We have come to the 
conclusion that we ought to issue notice 
in this case. The matter is of an ex¬ 
ceptional character, and not free from 
difficulty ; and we think it, therefore, 
desirable for the benefit of the parties to 
state broadly cur grounds fot issuing 
notice. 

The application is made to this Bench, 
one of the Judges constituting which was 
a member of the Bench which decided 
the first appeal, the judgment in which 
it is now sought to review.. The applica¬ 
tion is made on behalf of the plaintiffs 
to review a judgment of this Court, dis¬ 
missing the first appeal so long ago as 
17th June 1921. The main issue in both 
the Courts, which resulted in concurrent 
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findings, was whether one Bhawani 
Prasad an ancestor of the defendants had 
survived a female ancestor, Sitala Kun- 
war, who admittedly died in 1906. 

The ground upon which the applica¬ 
tion is made is the recent discovery, that 
is to say five years after the decision, of 
an alleged deed of gift, made by the 
father of the said Bhawani Prasad, 
which it is claimed conclusively shows 
that the said Bhawani Prasad not only 
predeceased Sitala Kunwar, but pre¬ 
deceased his own father, who died in 
1896, and must have died about 1888. 

Now the principles upon which a new 
trial is allowed or a review is granted, 
on the ground of discovery of new and 
important evidence, are stated in a com¬ 
paratively recent judgment of the Cal¬ 
cutta High Court Nandu Lai Malik v. 
Panchanan Mukerjee (l) where there is 
a reference to some English cases on the 
subject and a pronouncement of the Lordj 
Chancellor in Brown v. Dean (2) to the 
effect that where the ground is the alle¬ 
ged discovery of new ^ evidence, it must 
at least be such as is presumably to be 
believed, and if believed would be con¬ 
clusive. 

It is also relevant to consider whether 
the discovery has been made under sus¬ 
picious circumstances. We express no 
opinion about this, beyond saying that 
the coincidence which led to the dis¬ 
covery in this case is on the face of it, a 
curious one. It is traced to information 
supplied to the present applicants by one 
Kali Charan, whom they met by acci¬ 
dent. Kali Charan has filed an affidavit, 
corroborating the fact that he communi¬ 
cated the information to them. That of 
course is essential to the applicants’ case 
but he has gone further or attempted to 
disclose how he came to be possessed of 
the knowledge which he communicated. 
As notice is to go, it is not necessary to 
insist on a further affidavit, provided 
that Kali Charan is present at the 
hearing, prepared to give evidence before 
us. and to submit himself to cross-exa¬ 
mination on this part of the case. 

On the other issue which we have to 
consider, namely whether the new evi¬ 
dence, in this cise, a deed of gift, is to be 
believed, we -can say nothing. That 

(1) [1918J 45 Cal. 60=26 G. L. J. 187^42~? 
G. 484=21 G. W. N. 1076. 

(2) [1910] A. C. 473=79 L. J. K. B. 690=51 
S. J. 442=102 L. T. 661. 
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will be a matter which will no doubt 
be contested before us, but inasmuch 
as the successful defendants at the trial 
relied upon documentary evidence, which 
if true, was conclusive, and the present 
applicants now rely upon a deed of gift, 
which if genuine, would be practically 
conclusive, Sir Tej Bahadur is quite 
right when he says that the issue now 
raised is as to which side has attempted 
to support their case by deliberate for¬ 
gery. 

The further branch of this issue, 
namely whether the new evidence, if be¬ 
lieved, would be conclusive, is the ground 
of this application, which at present 
impresses us the most. A perusal of 
the High Court’s judgment and the Sub¬ 
ordinate Judge’s judgment shows that 
the case was on any showing a curious 
one. The High Court’s judgment dwells 
upon the features of the case, which 
went to assist the plaintiffs, namely 
that the absence of certain entries and 
the absence of certain conduct, both of 
which would have been expected in the 
ordinary course of events from Bhawani 
Prasad, if he had been alive, had to be 
explained’ and were in fact explained by 
the successful defendant by saying that 
although he had not actually embraced 
a religious life, he had taken to a con¬ 
templative or ascetic life, and as a conse¬ 
quence refused to take any part in the 
management of his affairs, leaving that 
to his wife and son. That was acknow¬ 
ledged to be a strange story. On the 
other hand the story set up by the plain¬ 
tiffs was considered to be a strange story 
and the final decision of this Court de¬ 
clined to decide which was the more un¬ 
likely of the two witnesses. This is 
another striking feature of the decision 
because the defendants relied very 
strongly on a positive piece of evidence 
purporting to be a certified copy of the 
entry of the death of Bhawani Prasad in 
the municipal register. The original, 
owing to the process of weeding and to 
palpable delay, if not negligence, on the 
part of the defendants in obtaining the 
original, is not now available. This High 
Court commented on the delay which had 
occurred even in procuring the copy, 
and declined as appears from its judg¬ 
ment, to act on this affirmative docu¬ 
mentary evidence. It was therefore driven 
to fall back upon what it believed to be 
facts rather than .inferences testified to 
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by oral evidence alone, namely two per¬ 
sons who swore that they had been pre¬ 
sent when Sitala Kunwar died in 1906 
and saw Bhasvani Prasad there. It is as 
a rule a sound principle where there is: 
a difficult investigation of a fact, the 1 
history relating to which is somewhat 
obscure, to prefer contemporaneous docu¬ 
mentary evidence, if it is trustworthy to 1 
any amount of oral evidence, which does' 
not always create the same amount of 
confidence. If a document is conclusive 
it can only be got rid of by showing that 
it is not genuine. If on the other hand 
its genuineness is established it as a rule 
outweighs such evidence as this Court 
finally accepted as conclusive in this 
case. We therefore think that there is 
a strong prima facie case for saying that 
this new evidence, which is now ten¬ 
dered, and is said to have been dis¬ 
covered recently, if it be in fact genuine, 
will turn out to be conclusive on the 
issue which was raised. The respondents 
must be supplied with copies of all the 
affidavits which have been filed in this 
matter, together with the grounds of the 
application and this order. 

We think generally that every body 
in this case, who has made an affidavit, 
should be present at the hearing, ready 
to submit himself to cross examination, 
if required, and we therefore direct that 
a special date be fixed for the hearing, 
and we leave it to the counsel for the 
applicants when notices have been duly 
served to apply to us to fix a date. 

(After a date was fixed, the :.case came 
up before their Lordships and the follow¬ 
ing judgment was delivired. 

Judgment. —This is an application 
for review of a judgment of this Court of 
17th June 1921, upon the ground that 
the plaintiffs-appellants have made a 
recent discovery of a deed of gift dated 
22nd April 1893. The first objection 
taken by the learned advocate for the 
respondent is that this application is 
barred by time as under Art. 173, Sch. 2, 
Lim. Act the period prescribed for 
filing the application had^ expired long 
before the date of the application.. The 
affidavit filed on behalf of the petitioners 
states that they obtained a copy of the 
deed of gift on 10th June 1926. The pe J 
tioners should have presented an appli¬ 
cation at once, that there was no orma 
application for extension of time and no 
reason had been given for the delay i 
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filing this application after 10th June next reversioner had excluded the plain- 
1926. The application was presented on tiffs from succeeding to the estate of 
18th October 1926 and the Court was Nand Lai. Our Sahai died in the year 
closed for the long vacation from 30th 1896 and the question at issue between 
July 1926, to 17th October 1926. Sir the parties was whether on 16th Decem- 
Tej Bahadur Sapru who appears in sup- «ber 1906, Bhawani Prasad was alive, 
port of this application has submitted The trial Court found that Bhawani 
that 90 days time is allowed to the peti- Prasad was alive on 16th December 1S06 
tioners from the date of their knowledge, and that finding was accepted in appeal 
and where the knowledge is after that by a Bench of this Court presided over 
period, no period is prescribed by the by Walsh and Stuart, JJ. on 17th June 
Limitation Act, and at most Art. 181, 1921. The applicants stated that they 

Sch. 2, Lim. Act, applies. He there- received the information about the deed 
fore submitted that if in the opinion of gift of 22nd April 1893, from one Kali 
of the Court his contention cannot be Charan. Kali Charan has been examined 
;accepted he orally prayed for extension in this Court and we are satisfied that 
‘of time. the petitioners learnt about this deed 

We have come to the conclusion that from Kali Charan, and we have no doubt 
-the contention of Sir Tej Bahadur Sapru upon an examination of the affidavits 
[cannot be accepted and that to accept the filed by Devi Dayal and Raj Bahadur, 
interpretation pub by Sir Tej Bahadur and the statement made in Court before 
'Sapru on Art. 173 we would have to read us, that they did not know of the deed of 
iinto that article the words gift and discovered it in the way that 

>“ that the faots upon which the review is they have stated in their affidavits, 
sought comes to the knowledge of the peti- The next question for determination is 
tioner. ” whether wo can hold that the petitioners 

This we cannot do. We, however, under had constructive notice of the deed of 
the peculiar circumstances of this case gift. From the facts stated in para. 36 
consider that although Raj Bahadur says 0 f the affidavit of Devi Dayal which has 
in his statement before us that it was no t been challenged in the cross-exami- 
possible that he could present the appli- nation of Devi Dayal, it appears that it 
■cation on 30th June 1926, we are of was not possible for the plaintiffs to 
opinion that in view of the facts of this know of the deed of gift at the time when 
case and the time which had elapsed the deed was executed. The property 
since the date ot the judgment of this which was the subject of the deed of gift 
Court and the statement of the plaintiff was in the possession of Gur Sahai the 
that he had to consult counsel and decide donee and on the date when the plaintiffs 
about taking steps, there was no unrea- instituted their suit, the property was 
sonable delay in filing the application in the possession of Gur Sahai’s natural 
and we extend the time as prayed for by heirs, there was no occasion for the plain- 
Sir Tej Bahadur Sapru. tiffs to search the registration office for 

We would now take the merits of this finding out how the person then in pos- 
application. The principle upon which session of the property came to be in 
an application for review can be sought possession of the property. We therefore 
has been stated in the order of this Court cannot accept the contention of the lear- 
dated 16th December 1926, passed by Sir ned advocate for the opposite party that 
Cecil Walsh and one of us when notice of the plaintiffs should have and ought to 
this application was issued to the oppo- have examined the registration office and 
site party. The facts briefly stated are if they had they would have come to 
that the plaintiffs as reversioners to one know of it. 

Nand Lai who died in the year 1863 sued As has been stated in the order of 16th 
for possession of the estate upon the death December 1926, the principle upon which 
of Nand Lai’s daughter Mt. Sitla Kuer a review is granted is the discovery of 
who admittedly died on 16th December such now and important evidence which 
1906. The case for the plaintiffs was if believed would be conclusive. We 
that they were the next reversioners at have therefore to see whether there is 
the date of death of Mb. Sitla Kuer and any reason to suspect the genuineness of 
the defendant’s case was that Bhawani the deed. Kali Charan, son of Bhawani 
Prasad, son of Gur Sahai, who was the Prasad, filed an affidavit on 2nd November 
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1928, and a number* of statements are 
made in that affidavit, but as regards the 
deed in question be did not really chal¬ 
lenge the genuineness of the deed and 
only suggested that the deed of gift re¬ 
mained a dead letter. In para. 10 of the 
affidavit Kali Charan stated that upon 
the death of Gur Sahai the names of Ram 
Narain and Mt. Rekhab Kuer (his mother) 
and Kali Charan were entered in the 
revenue records. 

We had before us the original registers 
from the registration office to see if the 
certified copy produced by the petitioners 
was correct or not, and upon an exami¬ 
nation of the registers and the state¬ 
ments of the officials of the registration 
department we have come to the conclu¬ 
sion that Gur Sahai did execute the deed 
of gift as is evidenced by the certified 
copy filed by the petitioners. 

It has been contended by Dr. Katju 
appearing on behalf of one of the opposite 
parties that the deed of gift was not 
admissible in evidence under S. 32, Cl. (5), 
Evidence Act. The learned advocates for 
the respective parties referred to the 
relevant sections of the Evidence Act 
and several reports of cases in sup¬ 
port of their cases. We think, however, 
that it is not necessary for us to decide 
at this stage finally whether the docu¬ 
ment was admissible in evidence or not. 
All that we need say at this stage is that 
in our opinion prima facie the document 
is admissible in evidence. 

In the deed of gift Gur Sahai states 
that his son Bhawani Prasad was dead 
and if Bhawani Prasad had died before 
the date of the execution of the deed, he 
could not possibly have been alive on the 
date when Mt. Sitla Kuer died and it 
seems to us that prima facie this deed is 
conclusive regarding the point at issue 
between the parties in this case. On 
examination of all the circumstances the 
affidavits of Kali Charan, Devi Dayal 
and Raj Bahadur and the oral evidence 
they gave before us we are satisfied that 
there was nothing suspicious regarding 
the circumstances under which the peti¬ 
tioners came to know of the deed of gift 
and that the petitioners did not know of 
the deed of gift until the year 1926, and 
that the deed of gift is genuine and is 
prima facie conclusive regarding the point 
at issue between the parties. We there¬ 
fore grant the application for review of 


192» 

the judgment of this Court in F. A. 39$ 
of 1918. Costs will abide the result. 

S.N./r.k. Review granted . 
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Dalal, J. 

Brahmdeo and others —Defendants— 
Appellants. 

v. 

Dubri Rai and others— Plaintiffs— 
Respondents. 

# Second Appeal No. 1424 of 1927, De¬ 
cided on 3rd April 1929, against the- 
decree of'the Sub-Judge Ghazipur, D/- 
31st May 1927. 

Agra Tenancy Act (1926), S. 198— D suing 
for sub-tenant’s ejectment—Latter pleading, 
that he was tenant of P—Revenue Court 
making P party and deciding that he was- 
D's sub-tenant— P's suit to declare his title 
will not be barred by revenue Court’s deci- 
sion because mistake in making P party to^ 
suit cannot invest it with jurisdiction to try* 
proprietorship between parties. 

D sued in revenue Court for ejectment of 
a sub-tenant. The sub-tenant alleged that he 
was tenant of P and so he was brought on 
record. Tho revenue Court holding that he 
was the tenant of D decreed ojoctmont and D 
consequently got possession. P then sued in 
the civil Court for declaration of his title. 

Held : that the revenue Court had no juris¬ 
diction to bring P on record , the mistake of 
that Court in making P party cannot invest it 
with jurisdiction to try the question of pro* 
prietorship between the parties. And so the 
decision of the revenue Court does not bar 
P's Civil Suit : A. I. R. 1927 All. 70 
Dist. [P 549 C 1] 

N. Upadhiya — [ov Appellants. 

M . L. Agarwala —for Respondents. 

Judgment.—The plaintiffs sued in 
the civil Court for the ejectment of the 
defendants on the ground that the plain¬ 
tiffs were cosharers and szr-holders and 
entitled to possession of the land and the 
defendants had wrongfully ejected the 
plaintiffs sub-tenants and-taken illegal 
possession. There was a sub-tenant Mt. 
Babuna. The defendant sued for her 
ejectment in the revenue Court. Her 
defence was that as sheV^s the sub-ten¬ 
ant of the plaintiffs and paid rent to- 
them the plaintiffs were brought on the 
record as defendants. The revenue Court, 

however, held that Mt. Babuna was the 
sub-tenant of the defendants and granted 
to the defendants a decree for the eject¬ 
ment of Mt. Babuna. In pursuance of 
that decree the defendants were in pos- 
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^session at the date of the institution of 
the present civil suit. It is argued here 
that the present civil suit is in effect an 
attempt to reverse the decision of the re¬ 
venue Court in a matter within it3 ex¬ 
clusive jurisdiction. The Full Bench 
•ruling of Balwant Singh v. Sarabjit (1) 
is quoted. The matter, however, is pro¬ 
vided for by statute. Under S. 198, Ten¬ 
ancy Act, it was not within the jurisdic¬ 
tion of the revenue Court to make the 
plaintiffs parties to the revenue suit. It 
is enacted there that when, in any suit 
against a tenant under this Act, the de¬ 
fendant pleads that the relation of land¬ 
holder and tenant does not exist between 
the plaintiff and himself on the ground 
that he actually and in good faith pays 
the rent of his holding to some third 
person, the question of such payment of 
the rent to such third person shall be in¬ 
quired into, and if the question is deci¬ 
ded in favour of the defendant, the suit 
‘ 3 hall be dismissed. Cl. (2) of that sec¬ 
tion preserves the jurisdiction of the 
civil Court to decide the right of any 
person entitled to the rent of the holding 
to establish his title by a suit in the 
civil Court. The present is just such a 
case. The mistake of the revenue Court 
in making the plaintiffs parties to the 
revenue suit cannot invest that Court 
with jurisdiction to try the question of 
proprietorship between the parties to 
the present suit. The case in the re¬ 
venue Court was not under S. 199, where 
the defendants may have pleaded proprie¬ 
tary title in denial of tenancy. Mt. Ba¬ 
htina did not plead proprietary title in 
herself. From the decision of the revenue 
Court the plaintiffs to the present suit 
went in appeal to the District Judge, 
but the District Judge rightly -held that 
no appeal lay and the plaintiff’s proper 
remedy was a suit in the civil Court as 
laid down by Cl. (2), S. 198, Tenancy 
Act. 

Ttie ruling quoted by the appellant’s 
learned counsel is not in point for a 
•second reason also. In that case the 
•question of tenancy which was decided 
by the revenue Court was again brought 
into issue in the civil Court. The re¬ 
lations between the parties had not 
•changed from what they were in the 
revenue Court. In the present case the 
situation is altered. The sub-tenant with 
respect t o whom the reven ue Court had 

(1) A. I. R. 1927 All. 70=49 All. 774 (P.B.) 


exclusive jurisdiction has disappeared 
and the defendants have taken possession 
as proprietors. With the disappearance 
of the sub-tenant the question as to 
whose sub-tenant she was no 
exists. The point of law raised 
half of the defendant appellants 
tenable. The rest is a decision 
This appeal is dismissed with co3t3. 

S.N./r K. Appeal dismissed. 
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SULAIMAN AND BANERJI, JJ. 

Bhagwan Singh —Appellant. 

v. 

Tasadduq Husain and others— Respon¬ 
dents. _ . 

Second Appeal No. 762 of 1927, Deci¬ 
ded on 5th April 1929, against decree of 
Sub-Judge, Mainpuri, D/- 4th February 

1927. 

(a) Evidence Act, S. 115—Scope. 

Thera can ba no estoppel contrary to a statu 
tory enaotment. C 1J 

(b) Agra Pre-emption Act (11 of 1922,) S. 4 

(10)—In the case of tangible property ot 
Rs. 100 or upwards, mere mutation of names 
is not sale which can be pre-empted—lrans- 

fer of Property Act, S. 54. 

As tho salo of a tangiblo property of tho 
value of Rupees 100 and upwards can be made 
only by a registered instrument, the more tac u 
that tho name of the supposed vendee has been 
mutated in plaoe of the name of the supposed 
vendor does not constitute a sale, which can 
be pre-empted, in the absence of a i'egis u ejed 

instrument. *■ 

N. P. Asthana— for Appellant. 

M. A. Aziz— for Eespondents. 
Judgment—This is a defendant’s ap¬ 
peal arising out of a suit for pre-emption. 
The property said to have been transferred 
is worth Rs. 2,000 but there is no regis¬ 
tered sale-deed in existence. What bap 
pened was that in the mutation Court the 
vendor made an admission that the pro¬ 
perty in question had been purchased at 
auction years ago in the name o is 
father, who was a benamidar for the de¬ 
fendant, and prayed that the names may 

be mutated accordingly. The revenue 
Court has acted upon the admission so 
made. The plaintiffs treating this as a 
sale instituted a suit for pre-emption. 
Both the Courts below have decreed the 
claim. The finding is that the allega¬ 
tion that the provious auction sale was 
a 'benami’ transaction really f° r ® 
benefit of the transferee, is untrue an 
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that this story was devised as a cloak 
for concealing the present transaction. 
The lower. appellate Court has come to 
the conclusion that on account of his ad¬ 
mission the vendor is now estopped from 
saying that no valid transfer has taken 
place and that accordingly the plaintiff is 
entitled to treat it as a valid sale and to 
sue for pre-emption. It is obvious that 
the first mistake which the learned Judge 
has made is in thinking that the supposed 
vendor is estopped from saying that the 
property has been sold. The admission 
which he made in the lower Court was 
not that the property had been sold, but 
it was that from the very beginning it 
had belonged to the supposed vendee. If 
he is to be bound by his admission it 
would not be a case of sale at all and the 
suit would fail automatically. It is also 
obvious that there can be no estoppel 
contrary to a statutory enactment. 
t Iq order to claim pre-emption the plain¬ 
tiff must show that a sale has taken place 
as defined in S. 4, sub-Cl. (10), i. e., within 
the meaning of S. 54, T. P. Act. Under 
this latter section the sale of a tangible 
property of the value of Rs. 100 and up¬ 
wards can be made only by a registered 
instrument. It follows therefore that no 
valid sale has taken place merely because 
the name of the supposed vendee has been 
mutated in place of the name of the sup¬ 
posed vendor. In the eye of the law no 
legal sale has been effected and therefore 
mo right of pre-emption has accrued. 

Section 25 of the Act, which lays down 
the rule of limitation when a sale is effec¬ 
ted without a registered sale-deed, ob¬ 
viously applies to cases where the sale 
has been validly effected. This can be 
done when the value of the property 
is less than Rs. 100. That section does 
not by any means contemplate that 
a right of pre emption would accrue 
even if the parties intended to sell the 
property but no registered sale-deed 
as required by law has been executed. 
We accordingly allow this appeal and 
setting aside the decrees of the Court be¬ 
low dismiss the suit. There is.no doubt, 
however that the defendants have been 
adopting dubious proceedings in order to 
embarass the pre-emptor. They are not 
entitled to any costs in any Court. We 
therefore direct that the parties should 
pay their own costs throughout. 

s.n./r.k. Appeal allowed . 
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Banerji and King, JJ. 

Har Chand and another— Plaintiffs— 
Appellants. 

v. 

Dewan Singh and others — Defendants 
—Respondents. 

Second Appeal No. 1070 of 1927, De¬ 
cided on 22nd March 1929, against the 
decree of the Sub-Judge, Meerut, D/- 
10th March 1927. 

❖ Evidence Act, S. 157—Guardian’s for¬ 
mer application containing ward’s date of 
birth is admissible. 

The verified application formerly made by 
guardian, containing his ward’s date of birth, 
id admissible under S. 157 and the guardian is- 
ontitled to refresh his memory from that do¬ 
cument: 18 AIL 478, Ref. [P 550 C ?] 

K. N. Malaviya —for Appellants. 

Krishna Murari Lai —for Respondents.. 

Judgment. The learned advocate for 
the appellants has submitted that the 
documentary evidence in the case was 
not admissible in evidence and therefore 
the finding arrived at on the oral evidence 
was influenced by inadmissible docu¬ 
ments. He claimed that the finding ar¬ 
rived at by the lower appellate Court 
contrary to that arrived at by the Court 
of first instance was not a finding of .fact- 
which is binding on us. 

The two documents which the learned 
Subordinate Judge relied on are: (l) the 
application filed in 1910 by Munshh 
brother of Dewan, the mortgagor In 
that application, which was a verified 
application, he gave the date of the 
birth ofjDewan as 1st June 1894. The 
second document i3 a certificate of guar¬ 
dianship, and according to that certifi¬ 
cate, on the date of the mortgage, the 
minority of Dewan continued at least a 
year more. The learned advocate has 
referred to a case reported in Gunjra Koer 
v. Ahlaiih Pande (1) to prove that the 
statement of age in the certificate was ne 
evidence of the defendant’s age. He,j 
however, cannot point to any provision 
of the Evidence Act which would apply 
to the application of the guardian made 
in 1910 to exclude it from evidence. That 
document was clearly admissible under 
S. 157, Evidence Act and it was open to 
Munshi to refresh his memory from that 
document. The learned Subordinate 
Judge has believed the evidence of Mun-| 

(1) [1896] 18 A11. 47 8=(1 896) A, W. N. 158. 
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shi, taken into consideration his applica¬ 
tion made in 1910 and has disbelieved the 
oral testimony of the witnesses called on 
behalf of the plaintiffs who are the ^ ap¬ 
pellants before us. The findings arrived 
at by the Court below are findings of fact 
binding on us. and this appeal is dis¬ 
missed. As nobody appears on behalt ot 
the respondents so no question as to 

costs arises. . 

\ S.n/.R.K* Appeal dismissed. 

A. I. R. 1929 Allahabad 551 (1) 
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Mukerji and Niamatullah, J.T. 


De- 


Prohit Basant Lai and another - 

fendants—Appellants. 

v. 

Basanti and others Plaintiff and De¬ 
fendants—Respondents. 

First Appeal No. 183 of 1926, Decided 
on 30th April 1929, against decree of Suh- 
Judge, Moradabad, D/- 30th January 1926. 

Civil P. C., O. 34, R. 5 (2)—Plaintiff is not 

bound to describe, in his application, proper¬ 
ties with respect to which he asks for final 
decree for sale unless he intends that parti¬ 
cular property should be omitted from order 
of Court passing final decree. . . 

A plaintiff is not bound to describe, in his 
application for the making of a final decree for 
sale of mortgaged property, tho properties with 
respect to which he asks for a final decree for 
sale, unless it is his intention that any parti¬ 
cular property should be definitely omitted 
from tho order of tho Court passing a final 
decree. [P ^52 C 1] 

Haribans Sahai for Appellants. 

K. N. Katju , M. N. Haul and R. K. 
Malaviya —for Respondents. 

Judgment.— This is a short appeal and 
is on behalf of two of the several defen¬ 
dants in the suit. The suit was based on 
two mortgages. A preliminary decree 
was made in the Court of first instance, 
and an appeal was lodged in this Court. 
The appeal was decided on 17th July 
1922. Within three years of the decision 
of the appellate Court, on 16th July 1925 
the plaintiff applied for the making of a 
final decree for sale. To this application 
certain objections were taken by some of 
the juigcnent-debtor3, partly with success. 
By an order, dated 30th January.1926, the 
learned Subordinate Judge directed that a 
final decree in terms of the final ’ decision 
of the High Court be prepared. In this 
Court !it is urged that property, item 
17 in the final decree, prepared by the 
Court below (see p. 54) was omitted from 
the application of the plaintiff, which is 


printed at p. 46. It is urged that, as the 
plaintiff herself failed to apply for the 
sale of this property, there should not 
have been a final decree ordering its sale. 
The learned counsel for the appellants 
with all fairness, has pointed out to us 
that, on 30th January 1926, the Court 
asked the plaintiff’s counsel if it was his 
intention to omit any property from the 
final decree for sale. His reply was that 
he did not intend any omission. There- 
upon, the learned Judge ordered that all 
the property should be sold. The learned 
counsel for the appellants contends that 
as there is nc application for the sale of 
this (item 17 on p. 54 of the recoid) 
made within three years of the passing of 
the High Court’s decree there should not 
have been any decree for the sale of this 

property. 

We are of opiniou that there is no sub- 
stmee in this argument. The plaintiff 
was not at all bound to describe, in bi9 
application, what were<the properties with 
respect to which he was going to ask for a 
final decree for sale, unless, of course, it 
was his intention that any particular 
property should be definitely omitted from 
the order. The appeal, therefore, fails on 
this point. Mr. Haribans Sahai has told 
us that, having considered the merits of 
the case, he does not think it necessary 
to urge the other pleas taken in the 
memorandum of appeal. Air. Malaviya, 
on behalf of his client Mt. Asharfi Devi 
who is one of the respondents, tells us 
that his client is the only legal represen¬ 
tative of«Mt. Basanti, the original plain¬ 
tiff. We find that a number of people 
have been brought on the record at the 
instance of the appellants as the legal re¬ 
presentatives of Mt. Basanti. We do not 
decide who is the party who ought really 
to be allowed to represent tho deceased. 
In the result, the entire appeal fails and 

is hereby dismissed with costs. 

P.N./r.K. Appeal dismissed. 


A. I. R. 1929 Allahabad 551 (2) 

Sulaiman and Sen, JJ. 

( Ojha ) Gurdial Singh —Plaintiff Ap¬ 
pellant. 


v. 


Arjun Singh and others — Defendants 
—Respondents. 

Second Appeal No. 956 of 1927, De¬ 
cided on 12th April 1929. 
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Agra Pre emption Act (1922), S. 19— Pre- 

cmptjon suit — Ex parte decree passed 

Vendee getting suit restored and then ac¬ 
quiring interest in property cannot defeat 
suit, 

A vendee against whom an exparte pre¬ 
emption decree is passed, cannot, by having 

e suit restored and then acquiring an infcer- 
cst in the property equal to that of the plain- 
tnl, defeat the plaintiff’s suit for pre-emption : 

A - L R - 1929 53 (F, B.) t Dist. [P 552 C 1] 

S, P . Sinlia —for Appellant. 

Saila Nath Mukerji —for Respondents. 

Judgment.-This is a plaintiff’s ap¬ 
peal arising out of a suit for pre-emption. 
The sale deed was executed on 8th Janu¬ 
ary 1923 and a suit for pre-emption was 
instituted on 7th July 1924. At first an 
ex parte decree was passed against the 
defendants vendees on 31st July 1924. 

an application for setting 
aside the ex parte decree under 0. 9, R. 

13, Civil P. C., was presented because 
there was no personal service on the de¬ 
fendants. The Court was satisfied that 
good cause had been shown and the ex 
parte decree was set aside, and the suit 
wa3 restored on 10th January 1925. After 
that on 28th April 1925 the defendants 
obtained a gift of a small share in the 
same village which placed them on the 
same footing as the plaintiff. The Court 
of first instance decreed the suit on 
14th December 1925 but the appellate 
Court has dismissed it. The lower appel¬ 
late Court has held that by virtue of this 
gift the defendants were entitled to defeat 
the plaintiffs suit altogether. 

It has novV been held by a Full Bench 
of this Court in the case of Ram Saran 
Das v. Bliagiuat Prasad (l), that a gift 
taken by a vendee during the pendency of 
the suit which has the effect of depriving 
the pre-emptor of his right to be sub¬ 
stituted in place of the vendee at the 
time when the decree is to be passed 
is a good defence to the suit under 
S. 19 of the Act. That section, however, 
has a further provision that where a de¬ 
cree for pre-emption has been passed in 
favour of a plaintiff, whether by a Court 
of first instance or by an appeal the right 
of such plaintiff shall not be affected by 
any transfer or loss of his interest accru- 
ring after the date of such decree. 

The question before us is whether this 
provision would govern a case where an 
ex parte decree has been obtained by the 
plaintiff once but that decree has been 

(1) A.I.R. 1929 All. 53 (F.B.). 
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set aside by the same Court. It is note¬ 
worthy that the tense used in this por* 
tion of the section is the present perfect 
tense, and we think that it would cer¬ 
tainly cover the case of an ex parte de¬ 
cree once passed even though it has been 
set aside subsequently. 

When an ex parte decree is passed the 
defendant has two courses open to him. 
He may either apply to the Court under 
0. 9, R. 13, Civil P. C., and if he shows 
good cause as required by that rule he 
may have the decree set aside. Or he 
may appeal from the ex parte decree and 
may on the same ground ask the appel¬ 
late Court to set it aside. 

In one case the suit will be restored to 
its original number and in the other it 
would be remanded by the appellate 
Court. In either case the ex parte decree 
would have been the same. It seems to 
us that in the case where the suit has been 
remanded on a reversal of the ex parte 
decree there can be no doubt that nothing 
which happens subsequent to the ex parte 
decree would prejudicially affect the 
right of the plaintiff. The same prin¬ 
ciple will apply to a case where a decree 
has been sot aside by the first Court it¬ 
self. There is nothing in the language 
of this section which would indicate that 
the decree passed by the Court of first 
instance must be a subsisting decree up 
to the time when the loss of the plain¬ 
tiff’s right occurs. We think that if 
once such a decree has been passed noth¬ 
ing which happens after that date can 
affect the rights of the parties. The mere 
fact that for some reason or another the 
previous decree has been set aside and 
the suit restored would not take the case 
out of the scope of S. 19, Agra Pre-emp¬ 
tion Act. 

We are therefore clearly of opinion 
that in the present case the vendees are 
not entitled to take advantage of the gift 
taken by them subsequent to 31st July 
1924 on which date the plaintiff suc¬ 
ceeded in obtaining “ a decree for pre¬ 
emption.” 

We accordingly allow this appeal and 
setting aside the decree of the lower ap¬ 
pellate Court, decree the plaintiff’s suit 
for pre-emption on payment of Rs. 4,500 
within two months from this date. The 
parties will be entitled to costs in pro¬ 
portion to success and failure. If the 
amount is not deposited within the time 
allowed the plaintiff’s suit will stand 
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dismissed wi k costs in all Courts. In 
either event the costs of this Court will 
include fees on the higher scale. 

S.N./r.K. Suit decreed. 

A. I. R. 1929 Allahabad 553 (1) 

Banerji and King, JJ. 

Genda Mal —Judgment-debtor Ap- 

pellant. 

v. 

Narsingh Das — Decree-holder Res¬ 
pondent 

Execution Second Appeal No. 1294 of 
1928, Decided on 22nd March 1929, 
against decree of Dist. Judge, Saharan- 
pur, D/- 24th April 1928. 

’ Civil P. C., S. 104 (2)—Decree-holder ob¬ 
jecting t© sale by which he purchased pro¬ 
perty, alleging that he had agreed to pur 
chase it for Rs. 500, value of property 
estimated by him and accepted by Court, 
and so if sale be held to have taken place as 
recorded by amin, then great loss would 
result to him, and Court of first instance 
dismissing his objection—No second appeal 
lies to High Court under S. 104 (2) as order 
dismissing objection was under O. 21, R. 92. 

Where a decree-holder objected to the sale 
by which he had purchased a property, his 
case being that he had agreed to purchase it 
at the estimated value put down by him and 
which had boon aoceptod by the Court, 
namely, Rs. 500 and therefore if the sale be 
said to have taken place as recorded by the 
amin for Rs. 1,358, then groat loss would 
result to him, aud where the Court of first 
instance dismissed the objection, no second 
appeal lies to the High Court under S. 101 (2) 
as the order dismissing tho objection was 
under O. 21, R. 92 and tho appeal was an 
appeal under O. 43. 

M. L. Agarwala —for Appellant. 

K. Verma — ior Respondent. 

Judgment. —A preliminary objection 
has been taken to the hearing of this 
appeal. Certain property was adver¬ 
tised for sale and being non-ancestrai 
the civil Court accepted the estimate 
of the value of the property made by the 
decree-holder at Rs. 500. Being a rev¬ 
enue-paying property the sale was con¬ 
ducted by an officer of the revenue Court. 
The judgment-debtor by some process 
unknown to law got the revenue Court 
to re-value the property and the Tahsil- 
-dar estimated the value to be Rupees 
1,887-13-0. It is said that the decree- 
holder purchased # the property. The 
offer made to him was that he should 
buy the property at the estimated 
price of Rs. 1,887-13-0. It is also alleged 
that he accepted this offer. But curi¬ 
ously enough the amin entered in the 


report about the sale a remark to the 
effect that the decree'holder had pur¬ 
chased the property for Rs. 1,358. In due 

course the decree-holder objected to the 

sale which was said to have been held 
and by which he is said to have pur¬ 
chased the property. His case was that 
he had agreed to purchase the property 
at the estimated value put down by him 
and which had been accepted by the 
civil Court, namely, Rs. 500 and there¬ 
fore if the sale be held to have taken 
place as recorded by the amin for Rupees 
1,358 then great loss would result to 
the decree-holder. The learned Sub¬ 
ordinate Judge under O. 21, R. 92, dis¬ 
missed the objection and confirmed the 
sale. 

The decree-holder went up in appeal 
before the District Judge who set aside 
the sale and directed the property to be 
resold. It is against this order that 
the present appeal has been filed and the 
preliminary objection is that under- 
S. 104 (2), Civil P. C no second appeal 
lies against an order in appeal under 

O. 43 of the Code. We must accept this 
contention as in our opinion the order 
of the Court of first instance was an 
order passed under O. 21, R- 92, Civil 

P. C. and the appeal was an appeal under 
O. 43. Dr. Agarwala has asked, us to 
treat this appeal as an application for 
revision but we cannot accept his con¬ 
tention. The appeal is dismissed but 
we make no order as to costs. 

P.N./r.K. Appeal dismissed. 

A. I. R. 1929 Allahabad 553 (2) 

Banerji and King, JJ- 

Jwala Nath —Plaintiff Appellant. 

v. 

Chhanga Mal and others —Defendants 
—Respondents. 

First Appeal No. 152 of 1926, Decided 
on 26th February 1929, against decree 
of Second Addl. Sub-Judge, Cawnpore, 
D/- 11th January 1926. 

Hindu Law— Alienation—Mortgage exe¬ 
cuted by father for antecedent debt neither 
immoral nor illegal, being binding on son, 
decree passed against father in suit for sale 
of mortgaged property binds son though he 
is not party to it. 

A mortgage executed by tho father for auue- 
cedent debt which is neither immoral nor 
illegal is binding on the son, and so a decree 
passed against tho mortgagor father for sale 
of mortgaged property will bind the son al¬ 
though he was not a party to a suit in which 
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the decree for sale was passed ; 17 All. 537, 
not Foil.; A. I. R. 1924 P" C. 50, Rel. on. 

[P 554 G 1, 2] 

M. L. Agarwala —for App9llant. 

K. A 7 , Katju —for Respondents. 

Judgment. — This is a plaintiff’s 
appeal under the following circumstances: 
Ram Das, defendant 3, father of the 
plaintiff-appellant who is a minor aged 
9 years, was sued on foot of a mortgage 
by defendants 1 and 2, Chhanga Mai and 
Manga Mai. They obtained a decree for 
sale on the mortgage but had not im¬ 
pleaded Jwala Nath, the present plain¬ 
tiff. The money due on the mortgage 
not having been paid by Ram Das an 
application for execution of the decree 
was filed by the two defendants and the 
property in suit was advertised for sale 
in execution of the decree in suit No. 281 
of 1924. It is upon this action of the 
defendants 1 and 2, namely, applying to 
the Court to enforce their decree that 
the present plaintiff, a minor aged 9, 
under the guardianship of Mt. Anaro, 
has filed this suit for a declaration that 
half of the house mortgaged by Ram Das, 
being the plaintiff’s share, is not liable 
to be sold in execution of the decree. 
The plaintiff pleaded that he not having 
been impleaded in the previous suit, the 
decree in that suit was not binding on 
him, that there was no legal necessity 
for Ram Das to incur the loan and that 
as a matter of fact, no money had been 
advanced to Ram Das. The defence of 
defendants 1 and 2 was that the mort¬ 
gage was executed to satisfy antecedent 
debts, that there was legal necessity for 
the mortgage and, therefore, the mortgage 
was binding on the plaintiff. The de¬ 
fendants further pleaded that the pro¬ 
perty in suit was not ancestral as the 
plaintiff was not born at the date of the 
mortgage. The last two pleas were not 
accepted by the learned Subordinate 
Judge who heard the case. Repelling 
all the contentions of the plaintiff and 
holding that the mortgage executed by 
Rim Das was for antecedent debts 
which were neither for immoral nor 
illegal purposes the Subordinate Judge 
{dismissed the plaintiff’s suit. 

The plaintiff has come up in appeal 
and the learned counsel for the appellant 
cannot seriously contend that the find¬ 
ing of the learned Subordinate Judge, 
that the mortgage executed by Ram Das 
was for antecedent debts and that those 
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debts were neither for immoral norj 
illegal purposes, can be challanged. His 
contention is that the plaintiff not hav¬ 
ing been made a party to the suit of 
1924 the Court was bound to give him a 
decree because in view of the Full Bench 
case of Bhawani v. Kallu (l) all that 
the plaintiff had to prove was that he 
was a member of the joint family with 
his father which is not questioned by 
any one and that he was not a party to 
the suit. We are unable to accept this 
contention. In our opinion the case of 
Bhawani v. Kallu (l) though not over¬ 
ruled by any case in which it was dis¬ 
tinctly so stated, the case cannot be held! 
to be binding on us in view of the deci¬ 
sion of their Lordships of the Privy 
Council of Brij Narain 'v. Mangla 
Prasad (2). In that case it was proved 
that in the year 1912 when a decree was 
passed in favour of the mortgagee al¬ 
though the minor sons of the mortgagor 
were impleaded they were found by 
concurrent findings of the Subordinate 
Judge and the High Court not to have 
been properly represented. It was ad¬ 
mitted before their Lordships of the 
Privy Council (see p. 99 of 46 All,) that 
the ex parte decree was not binding on 
the minors inasmuch as they were not 
properly represented, but in spite of 
their not having been properly repre¬ 
sented their Lordships of the Privy 
Council decreed the appeal on the ground 
that the mortgage was executed for 
antecedent debts. If the case of Bhd - 
icani v. Kallu (l) was good law in the 
year 1928 when their Lordship3 of the 
Privy Council decided the case, the fact 
that the minors, who were the plaintiffs, 
not having been properly represented 
would have been sufficient to give them a 
decree as prayed for by them, but in our 
opinion the fact that the minors were 
not represented was not the crucial 
point upon which the case was decided. 

The real point on which that case was 
decided was whether the mortgage 
which the father had executed was a 
valid and legal mortgage binding on the 
sons. In the present case the learned 
Subordinate Judge has found, and in 
our opinion, rightly, that the mortgage 
was a mortgage binding on the plaintiff. 

(1) [1895] 17 All. 537=(1895) A. W. N. 212 
(F B ) 

(2) A. I. B. 1924 P. C. 50=46 All. 95=51 
I. A. 129 (P.O.), 
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We are, therefore, of opinion that there 
is no force in this appeal and it must be 
dismissed. We accordingly dismiss it 
with costs 

P.N./r.K Appeal dismissed. 

A. I. R. 1929 Allahabad 555 

Niamatullah and Bennet, JJ. 

Tola Bam— Plaintiff—Appellant. 

v. 

Mt. Govindi and others —Defendants • 
Respondents. 

Second Appeal No. 6L6 of 1926, De¬ 
cided on 22nd April 1929, against decree 
of Dist. Judge, Budaun, D/- 18th Fe¬ 
bruary 1926. 

Civil P. C., O. 7, R. 7—Suit for possession 
—Court finding that suit property v/as held 
by Hindu widow and transferred by her to 
defendant though without necessity—Court 
can grant declaration, though not asked for, 
that transfer was void beyond widow’s life. 

Whore a person sues for possession of cer¬ 
tain property, but tho lower Court finds that 
the property was held by a Hindu widow and 
transferred by her to the defendants but with¬ 
out legal necessity, the Court can under 0. 7, 
R. 7, grant a declaration that tho transfer 
was void beyond the.lifetime of the widow, 
though declaratory relief was not specifically 
asked for : A. I. R. 191G P. C. 117, Dist. 

[P 555 C 2] 

H. P. Sen for Peary Lai Banerji — 
for Appellant. 

S. B. Jauhari and A. P. Dube —for 
Respondents. 

Judgment. —This is a second appeal 
from a decree of the lower appellate 
Court dismissing the suit of the plain- 
till in toto. The circumstances are that 
the plaintiff sued on the ground that he 
was entitled to possession of property a3 
he was representative of one Narain Das 
deceased, who was the last male holder 
of the property in question. The Court 
of first instance found that the property 
was held by the widow of Sunder Lai, 
father of Narain Das, after the death of 
Narain Das, a separated Hindu and that 
Mt. Govindi the widow in question, had 
the right of a Hindu widow. Mt. Govindi 
had made a sale of the property in dis¬ 
pute to defendants 2 to 10. The plaintiff 
had challenged the validity of that 
transfer and the Court of first instance 
enquired into the question of legal neces¬ 
sity . and other matters raised by the 
parties very fully. It found that the 
sale was not for legal necessity, and 
granted a declaration to plaintiff as 
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teversioner that the sale was void be¬ 
yond the lifetime of Mt. Govindi. The 
lower appellate Court only dealt with 
ground of appeal No. 7 and on that 
ground it held that the Court of first; 
instance was not justified in passing a 
declaratory decree without having the; 
plaint modified. Accordingly it dis¬ 
missed the suit of the plaintiff. 

It is true that the plaint does not 
specifically ask for a declaratory decree, 
although it does ask for 

• any other reliefs that may, in the opinion of 
the Court, be beneficial to tho plaintiff. 

It was also open to the Court, under 
0. 7, R. 7, to grant general or other 
relief, whether it was applied for or no, 
The lower appellate Court has based' 
its judgment on a ruling of their 
Lordships of the Privy Council reported 
in Janaki Ammal v. Narayansami Aiyar 
(l). In that case a plaintiff, claiming to 
be the reversionary heir, sued for an 
injunction and a receiver and further 
relief against a Hindu widow, whom he 
alleged to be committing waste of the 
property in which she had a life inte¬ 
rest. It was laid down by the Privy 
Council that it would be futile to grant 
a declaration that the plaintiff was the 
next reversionary heir, because that 
question could only bo decided on the 
death of the widow. The ruling, there¬ 
fore, has no application whatever, to the 
case before us, because the declaration 
granted is an altogether different de¬ 
claration. We consider that it was in¬ 
correct of the lower appellate Court to 
dismiss the suit on a mere technical 
ground, and that it would be a waste of 
time and money if the<order were allowed 
to stand. We consider that, since the 
Court of first instance has gone into the 
question fully on various issues as to the 
validity or otherwise of this trans¬ 
fer, it is quite unnecessary to have 
a further suit on the same subject. Ac¬ 
cordingly, we set aside tho decree of the 
lower appellate Court for decision on the 
grounds of appeal other than ground 
7, on which it has not come to any find¬ 
ing. The remand is made under 0. 41, 
R. 23. The costs of the lower appellate 
Court and of the proceedings of this 
Court will abide the ultimate result. 

S.N / R.K. Case remanded. 

~!TfA. I. R. 191 6PT C. 117=39 Mad. 634= 
43 I. A. 207 (P.C.), 
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Sul AIMAN and Banerji, JJ. 

Saiduddin —Plaintiff—Appellant. 

v. 

Mohiuddin and another —Defendants— 
Respondents. 

Second Appeal No. 950 of 1927, De¬ 
cided on 5th April 1929, against decree 
of Dist. Judge, Allahabad, D/- 29th May 
1926. 

Mahomedan Law — Pre-emption — Person 
immediately on hearing of sale saying“I am 
pre-emptor and shall pre-empt”—This is valid 
first demand. 

Where a person on hearing of the sale imme¬ 
diately said “I am pre-emptor, I possess .the 
•right of pre-emption and shall pre-empt,” that 
is a perfeocly valid first demand inasmuch as 
lie did not merely say that he was pre-emptor 
which would bo a’more statement of fact but he 
added that he would claim pre-emption. 

[P 556 C 2] 

S. Majid Ali —for Appellant. 

E. N. Katju , Zahur Ahmad and M. A. 
Aziz —for Respondents. 

Judgment. —This is a plaintiff’s ap¬ 
peal arising out of a suit for a house situ¬ 
ated within a notified area to which the 
Act does not apply, the sec md was zamin- 
dari property, and the third was another 
immovable property. It is admitted that 
the plaintiff had no right to pre-empt the 
third property. He had no doubt a right 
under the Act to pre-empt the zamindari 
property and he claimed to have the right 
•to pre-empt the house under the Maho¬ 
medan law. If his claim for the house 
failed the whole suit must fail because of 
partial pre-emption. The learned District 
Judge has held that he performed the 
second demand under the Mahomedan 
law validly but that he failed to perform 
the first demand 'as required by the 
Mahomedan law. He has accordingly 
dismissed the whole suit. The plaintiff 
stated that when he heard of the sale he 
immediately said 

“I am pre-emptor, I possess the right of pre¬ 
emption and shall pre-empt.” 

Thereafter he went to the house and 
took money from his box and went to the 
■vendee and made the second demand on 
the same day in the afternoon. The 
learned Judge seems’to think that there 
was some interval of time between the 
first and the second demand and there¬ 
fore the fact of the second demand having 
keen made cannot cure any defect in the 
making of the first demand. 
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We, however, think that the first de' 
mand was perfectly valid. There is no 
prescribed formula for making the first 
demand but the words used must be such 
as to indicate his clear intention to pre¬ 
empt. Mr Amir Ali in his book (Muham¬ 
madan Law Vol. 1 24th Edn.) has quoted 
the text of the Hidaya in the following 
words: 

Thus if a person were to say I have claimed 
my shufa, or I shall claim my shufa, or I do 
elaim my shufa all these are good, for it is 
the meaning and not the style or mode of ex¬ 
pression which is here considered. But if he 
were to say to the purchaser. “I am the shaft 
or pre-emptor” it would be void.” 

In the present case the plaintiff did not 
merely say that he was the pre-emptor 
which would be a mere statement of fact, 
but he added that he would claim pre¬ 
emption. In our opinion the Whole tenor 
of his announcement was intended to con¬ 
vey the idea that he was making the de¬ 
mand there and then and would claim 
pre-emption. He had undoubtedly one 
year to sue in a Court of law. 

None of the cases which have been cited 
before U3 are therefore in point for here 
there was a clear assertion of the claim of 
pre-emption. The plaintiff is accordingly 
entitled to a decree for pre-emption of 
the house and the property situated out¬ 
side the notified area but not to the 
zamindari property situated within the 
notified area. He must pay the propor¬ 
tionate price. It is admitted on both 
sides that about one bigha 8 biswas of 
land out of five bighas sold are situated 
within the notified area which the plain¬ 
tiff cannot pre-empt. It is also admitted 
that the value of the house is half of the 
total consideration, that is Rs. 150. It 
follows that the value of the property 
situated outside the notified area is 
Rs. 108. We accordingly allow this ap¬ 
peal and setting aside the decree^ of the 
Court below, decree the plaintiff s claim 
for pre-emption of the house and the pro¬ 
perty situated outside the notified area 
on payment of Rs. 258 within six. weeks 
from this date. If the amount is paid 
within the time allowed the plaintiff will 
have his costs in all Courts. If the am¬ 
ount is not paid within time the suit will 
stand dismissed with costs. In all events 
the costs in this Court will include fees on 
the higher scale. 

p.n./r.k. Appeal allowed . 
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Ashworth. J. 

Daropadi— Plaintiff—Appellant. 


v. 


Mannu Lal and another —Defendants 
—Respondents. 

Second Appeal No. 1459 of 1927, Deci- 
ded on 1st March 1929, against decree of 
Second Sub-Judge, Cawnpore, D/- 22nd 

April 1927. 

(a) Agra Tenancy Act (3 of 1926), S. 197 

(a)— Character of land granted for maintain¬ 
ing grove changed— Ejectment is permissi¬ 
ble—No express or implied abandonment is 

necessary. 

A person who is granted a specific area for 
the purpose of planting and maintaining a 
grove, loses his right of occupation when he 
allows the land to cease to retain the charac¬ 
ter of a grove. Abandonment, actual or im¬ 
plied, is not necessary : A. I. 1923 All 295, 

Be (b) Civil P. C., S. 100-Question of law— 
Sufficiency of evidence for holding whether 
grove land has changed character is question 

of law. 

A finding of fact, based on misdirection of 
law can bo reversed. The nature and quan¬ 
tum of evidence required to prove that what 
was once grove land has ceased to retain that 
character is a question of law. When a Court 
has misdirected itself on this point, it is im¬ 
possible to maintain its finding as a finding 

of fact. £ P 558 0 

(c) Agra Tenancy Act (3 of 1926), S. 3 

( 15 )—Considerable portion containing trees 
sufficient to prevent land from being culti- 
vated—Land continues to be grove. 

So long as any considerable portion of a 
plot granted for a grove is allowed to contain 
a sufficient number of trees to prevent that 
portion from being cultivated, assuming the 
trees to have reached their full size, the whole 
ulot granted will retain the character of grove 
but not otherwise. [P 558 C 1] 

Where a certain plot, measuring three 
bighas was given for the purpose of maintain¬ 
ing a grove and only four fruit trees were in 
existence on that plot. 

Held ; that these four trees did not suffice to 
prove the retention of the character of grove 
by that holding : (1886) A, W. N. 138, Dist. 

[P 558 Cl] 

Shambhu Nath Seth —for Appellant. 

N. P. Asthana —for Respondents. 

Judgment. —This second appeal ari¬ 
ses out of a suit brought by the plaintiff- 
appellant for possession of a certain 
grove on the ground that the defendant 
who had originally been grove-holder, 
had allowed it to lose its character as 
grove with the consequence that the 
right of occupation reverted to the 
zamindar. Both the lower Courts have 
dismissed the suit, holding that it was 


necessary to prove abandonment, and 
that the facts proved did not amount to 
abandonment. The lower appellate Court 
has also considered the question whether, 
assuming that the zamindar was entitled- 
to resume the plot on the ground that it 
had been allowed to lose its character as 
grove land, the plot had as a fact lost 
that character. 

In this second appeal two pleas are 
substantially taken, (a) that proof of 
abandonment was not essential, and (b) 
that the lower appellate Court s finding 
that the land had not lost the character 
of a grove was based upon a misconcep¬ 
tion of the law. 

I hold that both the contentions are| 
correct. It is well-established that a 
person, granted a specific area for the pur¬ 
pose of planting and maintaining a 
grove loses his right of occupation when 
he allows the land to cease to retain the 
character of a grove. Abandonment, ac-^ 
tual or implied, is not necessery. I would 
refer to the case of Eazari Lal v. Nimar 
(l), where, however, both abandonment 
by the grove-holder and proof of cessation 
of retention of the character of a grove 
by the land were held to be proved. 
Again in Harsahai v. Danpal Singh (2)> 
Mr. Justice Kanhaiya Lal appears to me 
to have correctly stated the law, namely 
that a plot granted for the purpose of a 
grove retains the character of grove so 
long as a portion of it retains that* 
character, and in like manner fails 
to retain that character when no^ portion 
of it can be regarded as retaining that 
character. I would also refer to the 
Select Decision of the Board of Revenue,. 
No. 14 of 1912, in which Mr. D- C Bail- 

lie (subsequently Sir Duncan Baillie) held 
that the right of a tenant to retain pos¬ 
session of grove land lasts only so long a 
he maintains it as a grove. Lastly E 
would refer to the provisions of the new 
Agra Tenancy Act of 1926, S. 3, defini¬ 
tion of grove land, and S. 196 and 197. 
That Act was not in force when this suit 
was brought, but that Act was intended 
to define the law as to grove-holders 

pre-existing the Act. 

As regards the second question, the 
lower appellate Court admits in its judg¬ 
ment that it was a fact that for some 
time preceding the suit there had only 
been four_fruit-bearing trees left on an 


(1) A. I. R. 1923 All. 295=45 All. 386. 

(2) [1916] 2 0. L. J. 589=32 I. C. 368. 


558 Allahabad Sheo Pbasa 

area of three bighas. It was also a fact 
that the revenue officials had decided a 
case as regards the entry in the papers of 
the details of tenure etc. in respect of 
this land between the parties, and the 
Collector in that order, directing that 
the entry of the defendant as grove- 
holder should be replaced by an entry 
that the land was waste land, men¬ 
tioned that these four fruit trees 
were on the boundaries of the field 
and had recently been planted. There 
can be no question that these four trees 
did not suffice to prove the retention of 
the character of grove by the holding 
consisting of three bighas. I have been 
referred to the case of Azmatullah Khan 
v. Mancjni Bam (3). That decision only 
dealt with the right of a grove-holder to 
replant even after the grove had ceased 
to exist for a year. It is not relevant 
to this case, which has been brought by 
the zamindar at a time when the grove 
is not in existence. As a finding of fact 
I do not consider that the lower appel¬ 
late Court’s finding can be upheld. 

It has been objected by the respond¬ 
ent’s counsel that in this second appeal I 
am not entitled to reverse a finding of 
fact. It is sufficient to say that in my 
opinion the finding of fact by the lower 
appellate Court was based on a misdirec¬ 
tion of itself in respect of the law. The 
nature and quantum of evidence requir¬ 
ed to prove that what was once grove 
land has ceased to retain that character 
is a question of law. When a Court has 
misdirected itsolf on this point it is 
impossible to maintain its finding on 
the particular case as a finding of fact. 
The lower appellate Court has in effect 
held that a grove-holder can allow the 
trees in a grove to dwindle down to what 
is practically nil without losing his 
right as grove-holder. 

It appears to me that the proper view 
of the law, as it existed before the pass¬ 
ing of the Tenancy Act of 1926, was 
rightly expressed in the new Tenancy 
Act. According to that Act so long as 
any considerable portion of a plot grant¬ 
ed for a grove is allowed to contain a 
sufficient number of trees to prevent that 
portion from being cultivated, assuming 
the trees to have reached their full size, 
the whole plot granted will retain the 
Icharacter of grove but not otherwise. 
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For the above reasons, I grant the 
appeal and decree the suit with costs 
throughout to the plaintiff. 

k.n./r.ic. Appeal allowed . 

A. I. R. 1929 Allahabad 558 

Boys and Bennet, JJ. 

Sheo Prasad and another —Plaintiffs 
—Appellants. 

v. 

Sanaullah end another —Defendants— 
Respondents. 

Second Appeal No. 906 of 1928, Deci- 
cided on 5th April 1929, against the de¬ 
cree of the Sub-Judge, Benares, D/-26th 
January 1928. 

Contract Act, S. 74 —Term 1 penalty’ is not 
applicable where parties agree to revert to 
situation immediately prior to new agree¬ 
ment though it involves payment by one of 
greater sum than if he had carried out 
agreement. 

Tho torin penalty cannot be properly ap¬ 
plied whore all that is agreed between the 
parties is that they shall revert to the situa¬ 
tion existing immediately prior to the new 
agreement, even though that may involve 
liability on tho part of one of them for a sum 
greater than if he had carried out the agree¬ 
ment. [P 559 0 2] 

Harnandan Prasad —for Appellants. 

B . Malik —for Respondents. 

Judgment. —This was a suit for sale 
to recover the balance of about Rs. 924 
due on a mortgage. The mortgage was 
dated the 12th June, 1915, and was fora 
sum of Rs. 600 at 2 per cent p. m. simple 
interest. A total amount of Rs. 1368 had 
been realised by the mortgagee up to 1924, 
the last payment being an item of R?. 500 
made by the defendant mortgagor on 
28th May 1924. On that date some 
further amount was due on the mortgage, 
an amount which has not been so far as¬ 
certained. An agreement was arrived at 
between the mortgagee and the mort¬ 
gagor which is set out at the bottom of 
p. 8 of the paper-book. No question has 
been argued before us that the terms 
embodied on the particular slip of paper 
did not constitute a binding agreement. 

It is translated in the paper-book as 
follows: 

“Only Rs. 300 remains to bo paid out of the 
amount settled. You agree to pay it within 5 
months, i. c., on or boforo Mifci Katik Sudi 
Puranmashi Sambat 1981 (11th November 
1924), If it is not paid as agreed, thon we 
shall realise whatever has been romitbed.” 

Both the lower Courts have held that 
the provision that the mortgagor might 


(3) [1886] A. W. N. 133. 
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revert to a claim for the amount which 
prior to the agreement he had been 
claiming as due on account on the mort¬ 
gage was a penal provision and therefore, 
subject to revision by the Court. In de¬ 
termining whether the stipulation in this 
agreement amounted to the naming of a 
penalty or not the question should in my 
view be looked at broadly : What was 
the situation at the time between the 
parties?” It would appear that both the 
mortgagor and the mortgagee were in 
agreement that there was some amount 
due and legally recoverable upon the 
mortgage. It may have been and no 
doubt was in dispute as to what that 
exact sum was but again manifestly it 
was a sum that both parties felt confi¬ 
dent was more than Rs. 300, for other¬ 
wise the morfcgagorwould have had noth¬ 
ing to gain from the agreement. In 
order to avoid litigation on the point the 
mortgagor was prepared to pay Rs. 300 
within five months if the mortgagee was 
prepared to waive the balance, and the 
mortgagee was prepared to waive that 
unascertained balance if the mortgagor 
paid Rs. 300 within five months. 'They 
naturally had to contemplate what was 
to happen if the Rs. 300 was not paid 
within the stipulated period. They 
then provided that on default in payment 
the agreemeent should be wiped out and 
the status quo restored. This appears to 
us a fair representation of the situation. 
The. mortgagee said : 

“If you will agree to pay me so much I will 
accept it; if you do not so -pay I must stand 
upon my legal rights,” 

It does not appear to us that such a 
stipulation can be regarded as a penalty. 
There was no exacting from the mort¬ 
gagor anything more than was due to the 
mortgagee at the time the agreement 
was entered into. There is a verbal but 
no essential difference between the case 
where the mortgagee says : 

“If you pay within a certain time I will 
upon reoeipt of the payment remit the rest” 

and the case where he says : 

“I remit the rest provided that you pay me 
so much within a cortain time ; and provided 
that if you do not so pay, I will revert to the 
old situation.” 

It is merely a different manner of ex¬ 
pressing exaotly theisame thing. 

We do not overlook the contention of 
the respondent based upon the opening 
words of S. 74 : 

“When a contract has been broken if a sum 


is named in the contract as the amount to bo 
paid in case of such breach . . . the party 
complaining”. 

But the words : 

“If a sum is named in the contract as the 
amount to bo paid in case of such breach” 

must be read in the light of the words 
which follow i. e. ‘‘any other stipulation 
by way of penalty.” This shows that 
there must be something in the nature of 
a penalty governing the earlior proposi¬ 
tion also. Now if we consider the illus¬ 
trations in which it is declared that the 
stipulation amounts to a penalty, we 
find that in every case some further sum 
is to be paid by the person giving the 
undertaking larger than the amount that 
was due from him independently of the 
agreement. It seems to us therefore that 
the term “penalty” cannot be properly 
applied where all that is agreed between 
the parties is that they shall revert to 
the situation existing immediately prior 1 
to the new agreement, even though that 
may involve liability on the part of one 
of them for a sum greater than if he had 
carried out the agreement. We would 
therefore allow the appeal with costs 
hitherto in all 'Courts and remand the 
case to the lower appellate Court for 
disposal according to law. 

P.N /R.K. Appeal allowed . 
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Mukerji and Niamatullaii, JJ. 

Gajadhar & others —Applicants 

v. 

Chunni Lal and others — Plaintiffs — 
Opposite Parties. 

Civil Revn. No. 264 of 1927, Decided 
on 26th April 1929, against order of 
Munsif, Mainpuri, D/- 4th July 1927. 

Civil P. C., Sch. 2, Para. 5—Court order¬ 
ing name of nominee of plaintiff to be 
substituted in order of reference for one of 
arbitrators — Defendant entitled to fee 
whom plaintiff is going to appoint, but if 
he acts as if nominee is legally appointed 
and objects to award v/hen it goes against 
him, he is estopped from questioning vali¬ 
dity of appointment—Evidence Act, S. 115. 

Where the Court orders that the name of 
a nominee of a plaintiff be substituted in the 
order of reference for ono of the arbitrators 
to whom matters in difference are referred, 
the defendant is entitled to see whom the 
plaintiff is going to appoint and to decide 
whether he would agree to submit to an arbi¬ 
tration, to the Board of which the nominee 
is one of the members but if the defendant 
adduces evidence and acts as if the nominee 
is legally appointed and objects to the award 
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only when it has gone against him, he is 
estopped from questioning the validity of the 
appointment. [P 560 G 1, 2] 

Baleshwari^ Prasad —for Applicants. 

N. P. Asthana—lov Opposite Parties. 

Judgment. —This is an application 
to revise an order of the learned Munsif 
of Mainpuri dated 4th July 1927, by 

which he accepted an award and directed 
that a decree be framed in terms of it. 
It appears from the applicants before us, 
the defendants in the suit'and the plain¬ 
tiff agreed to refer their differences to’the 
arbitration of three gentlemen. The plain¬ 
tiff nominated one man as his arbitrator. 
The defendants nominated one man as 
their arbitrator and the parties jointly 
nominated a third arbitrator, whom they 
called umpire. A reference was made 
and after a certain stage, Mr. Bam Sahai 
who had been nominated by the plain¬ 
tiff absented himself. The plaintiff 
then went before the* Court and stated 
that his arbitrator had left the locality, 
that there was no knowing when ho was 
coming back and that he proposed that 
one Mr. Ganga Sahai should be ap¬ 
pointed as his arbitrator. The learned 
Munsif ordered that the name of Mr. 
Ganga Sahai be substituted in the order 
of reference for Mr. Ram, Sahai. He 
said that he passed this order subject to 
any legal objection that might be taken 
by the defendants. The arbitration pro¬ 
ceeded. The defendants adduced their 
evidence before all the three arbitrators 
including Mr. Ganga Sahai and ulti¬ 
mately, the majority made an award in 
which the gentleman nominated by the 
defendants as their arbitrator did not 
join. When the matter came up before 
the learned Munsif objections were taken 
to the award by the defendants and one 
of the objections was that the appoint¬ 
ment of Mr. Ganga Sahai contravened 
the provisions of para. 5, Sch. 2, Civil 
P. C. The learned Munsif held that 
para. 5 had no application and having 
dismissed the objections, passed the 
order already mentioned. In this Court 
it has been contended that the appoint¬ 
ment of Mr. Ganga. Sahai was illegal, 
inasmuch as the defendants had no pre¬ 
vious notice of the appointment. As a 
proposition of law, we may be prepared 
to concede that although Mr. Ganga 
Sahai was a nominee of the plaintiff, the 
defendants were entitled to see whom 
the plaintiff was going to appoint and 
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to decide, for themselves, whether they 
would agree to submit to an arbitration, 
to the Board of which Mr. Ganga Sahai 
was one of the members. But the con¬ 
duct of the defendants in this case shows 
that they never took any exception to 
the appointment of Mr. Ganga Sahai. 
They adduced their evidence and acted 
as if that gentleman had been legally 
appointed and it was only after the 
award had gone against them, that they 
took exception to it. In our opinion, 
the defendants are estopped from ques¬ 
tioning the validity of the appointment. 
In the result, the application fails and it 
is hereby dismissed with costs. 

P.N./r.K. Revisi on dismissed . 
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Banerji and King, JJ. 

Dwarka Prasad and another —Defen¬ 
dants—Appellants. 

v. 

Ojha Dariao Singh—B laintiff—Res¬ 
pondent. 

First Appeal No. 88 of 1928, Decided 
on 12th April 1929. 

Agra Tenancy Act (3 of 1926), S. 249—No 
appeal lies to High Court under Tenancy 
Act from order of remand by District Judge 
in appeal. 

There is no provision in the Tenancy Act 
which allows an appeal to the High Court 
from an order of remand passed by a District 
Judge in appeal. 

D. S. Bajpai and Jwala Prasad Bliar 
gava —for Appellants. 

]\1. L. Agarwala —for Respondent. 

Judgment. —This is an appeal against 
an order of remand of a District Judge 
in appeal which was filed before him 
against a decree of an Assistant Collector. 

A preliminary objection has been taken 
by Dr. Agarwala that the Tenancy Act 3 
of 1926 does not provide for an appeal 
against an order of remand passed by a 
District Judge in appeal. Under S. 240, 
Tenancy Act, no appeal lay from any 
decree or order passed by any Court 
under the Tenancy Act except as providec 
by the Act. S. 242 provides that an ap¬ 
peal shall lie to the District Judge from 
the decree of an Assistant Collector in 
certain suits. The present suit was one 
of those. We cannot find any provision 
in the Tenancy Act which allows an ap¬ 
peal to this Court from an order passe 
by a District Judge in appeal. yVe, 
therefore, allow the preliminary objec¬ 
tion and dismiss the appeal with costs. 

P.N../RK, Appeal dismissed • 
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SULAIMAN AND KENDALL, JJ. 

Brij Raj Saran Singh— Defendant 
—Appellant. 

v. 

Basant Singh and others Plaintiffs 
Respondents. 

Case No. 237 of 1925, with^First 
Appeals Nos. 255 and 259 of 1925 and 
First Appeal No. 12 of 1926, Decided on 
16th January 1929, against the decision 
of the Addl. Sub-Judge, Meerut, D/- 2nd 
March 1925. 

#(a) Evidence Act. S. 114—Where plain¬ 
tiff’s delay in bringing suit has pre¬ 
judiced defendant, tendency of Court 
should be to make inference against plain¬ 
tiff and such inference should be considered 
in testing evidence actually given. 

Where the long delay of the plaintiffs in 
bringing the suit has prejudiced the defen¬ 
dants and has prevented them from bringing 
the best evidence that would otherwise have 
been available to them, the tendency of the 
Court must invariably be to make au in¬ 
ference against the plaintiff unless good cause 
is shown and the Court should attach great 
importance to such presumption in testing 
the credibility of the evidence actually given: 

14 M, I. A. 67; A. I. R. 1024 P. G. 137, Foil. 

[P 5G5 C 1] 

# (b) Evidence Act, S. 90 — Genuine¬ 
ness of even unregistered document can be 
presumed from its copy though such pre¬ 
sumption can only be made after careful 
consideration of circumstances—Document 
purporting to be will produced in Court in 
1897—On its basis public adoption made in 
1903—It being admitted to be genuine in 
litigation in 1901, 1903 and 1910 Since 
death of testator in 1879 to institution of 
suit in 1923 no suggestion ever made that 
it was forgery —Original document proved 
to have been lost — Presumption of its 
genuineness can be made from its copy. 

The Court can presume the genuineness 
even of an unregistered document thirty years 
old from a copy of such document, if tho ori¬ 
ginal is proved to have been duly executed, 
and further it is also proved that the original 
is sinco lost. But such a presumption can 
only be made after a careful consideration of 
all tho circumstances of the case. [P 5GG C 1] 

A document which purported to be the will 
was produced in Court iu 1397, was referred to 
in tho registered deed of gift in 1902, was 
made the basis of tho public adoption in 1903 
and was referred to in the deed of adoption. 
It was admitted to bo genuine in litigation in 
1901 and in other litigations from 1903 to 1909, 
and mutation of names was made in the re¬ 
venue Court on tho basis of the adoption in 
1910. Yet since 1879 when testator died until 
1923 when this suit was filed, no suggestion 
was made by anyone that a will had been 
forged or that the will produoed in 1897 was 
a forged document. It was only w^ien 44 
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speculators combined to take 192 shares of 
half the estate that the suit was launched. 

Held: that after a careful consideration of 
the whole of the evidence it ought to be ac- 
— copted as proved that a will was executed and 
that the genuineness of that will would be 
presumed from the copy of it: 1G Cal. 753 
IP. C.), Foil.: 22 All. 294 and 5 Cal. 88G, Ref. 

[P 5G7 C 1, 2] 

# (c) Hindu Law—Adoption — Hindu au¬ 
thorizing wife to adopt by his will Will 
directing that boy in particular family should 
be adopted in first place—Daughter s son 
from that family adopted—Adoption is valid 
under will. 

Where a Hindu by his will gives authority 
to his wife and directs that a boy in a parti¬ 
cular family should be adopted in the first 
place, and the wife adopts a daughter’s sen 
in the family, the adoption was according to 
the will because the fact that the boy adop¬ 
ted was a daughter’s son and not a son's son 
does not place him outside that family. 

[P 5G8 C 1] 

(d) Evidence Act, S. 13— X making state¬ 
ment in former suit that he was orphan 
when adopted — His adoption was not at¬ 
tacked in that suit on the ground of his 
being orphan—Still his statement was ad¬ 
missible in subsequent suit to prove instance 
of orphan’s adoption. 

In former suit in which the adoption of X 
was attacked, though not on the ground of 
his being an orphan at the time of adoption, 
X had made a statement that he was a year 
old when he was adopted and that his father 
and mother were then both dead. 

Held: that this statement of X was admis¬ 
sible if produced in a subsequent suit, in 
which the question of the validity of an or¬ 
phan’s adoption was in question, to prove an 
instance of an orphan's adoption. [P 570 C 1] 

(e) Custom (Punjab)—Jats in Ballabgarh 
District—Adoption. 

Custom of adopting an orphan prevails 
amongst the Jats of Ballabhgarh District: 
A. I. R. 1922 P. C. 2; on appeal A. I. R. 1928 
P. C. 294; A. I. R. 1916 P. C. 129, Ref. ' 

[P 5G9 Cl] 

(f) Custom—If custom is proved to exist 
in 1912 it follows that it was ancient unless 
there is contrary evidence. 

If the custom of the adoption of an orphan 
is proved to prevail in 1912, it follows that 
it had the ordinary attributes of a custom, 
that is to say, that it was ancient unless 
there is evidence to the contrary. [P 571. C 1] 

(g) Hindu Law—Adoption—If adoption is 
attacked on the ground that adoptee was of 
different gotra, a special custom to the 
effect that such adoption is invalid must be 
proved. 

If an adoption is attacked on the ground 
that the adoptee was of a different gotra, a 
special custom that such adoption is invalid 
in a particular locality, must be proved, be¬ 
cause under tho Hindu Law there is no re¬ 
striction in regard to gotra. [P 571 C 2J 

Judgment. —This appeal arises from 
a suit filed in the Court of the Addi¬ 
tional Subordinate Judge of Meerut in 
which the first five plaintiffs, Kumar 
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Basant Singh and others, claimed to be 
the reversioners to the estate lefc by one 
Khushal Singh on h *13 death in 1879, 
and as such to bo entitled to possession 
of the estate on the death of his widow. 
The other plaintiffs are speculators who 
have purchased part of the plaintiffs’ 
claim. Khushal Singh left a widow* 
Rani Raghubir Knnwar, who succeeded 
to the estate on her husband’s death, and 
in 1903 she adopted Brijraj Saran Singh, 
the principal defendant, who is the 
appellant in this appeal. Other appeals 
have been filed by various transferees 
of parts of the disputed property from 
Rani Raghubir Kunwar or from Brijraj 
Saran Singh or from both. The decision 
in the suit depended on the validity of 
the adoption of Brijraj Saran Singh by 
Rani Raghubir Kunwar in 1903. 

The plaintiffs claimed that there had been 
no adoption, and that even if the cere¬ 
mony of adoption had been gone through 
it was invalid, because Rani Raghubir 
Kunwar being a Hindu widow had no 
power to adopt without the express per¬ 
mission of her husband. They claimed 
that no such permission had ever been 
given, and in para. 9 of the plaint they 
definitely set up the theory that a will 
had been forged by one Rao Umrao 
Singh, the father of Rani Raghubir 
Kunwar and that in this so called will 
alleged to have been executed by Khushal 
Singh it was made to appear that Rani 
Raghubir Kunwar had been granted per¬ 
mission to adopt a son. They further 
claimed that the adoption was invalid 
because Brijraj Saran Singh, who was 
19 years of age at the time of his adop¬ 
tion, was an orphan. The defendants 
alleged that the will was genuine and 
that the adoption was valid. It has not 
been suggested before us that the adop¬ 
tion would be valid under the Hindu 
Law, but it has been argue! that under 
the customary law applying to the 
parties an orphan cru bo adopted, and 
further that a widow can adopt a son 
without the permission of the husband 
when the husband’s property is non- 
ance3tral. The defendants also claimed 
that the first five plaintiffs were not 
entitled to sue as the reversioners to the 
estate of Khushal Singh! The lower 
Court decided all these points, except 
that of the factum of adoption, in favour 
of the plaintiffs and gave them a decree. 


, . *? , ae f at tb* outset ffo, giv9 

Uh 1°/' V ' €PT9rlt3 tha *l»d up 

to this suit. Khushal S5ugh Mia last 

male owner of the estate, Tsras the-adop- 

ted son of Rapa Naher Singh, Raja of 
BaUabhgarh’ a dependent of Mi© 0 ld 
De hi Emperor BaUabhgarh was then 
m the district of Delhi, which was part 
of the North Western; Provinrmv Dur- 
ing the mutiny -Raja Naher Singh re- 
belled against the Government;; he was; 
hanged, and I123* estate was forifealed, and! 
his dependants were- granted .^lowance*; 

on condition that they left fefoeir hom^. 
Khushal Singh migrated to .Xuchesar.ak 
large estate lymg in the Buiarsdshahr aufil 
Meerut Districts and marria^Jj a daughter 
of the last male owner c£/ that estsfce, 
Gulab Singh. This daughfe was namd 
Bhup Kunwairv and on her death Kbq^al 
Singh managed to obtain; possessijyj of 
the whole Kuichesar estate, whicbi was 
a largo one. Litigation followedi with 
some of the other claimant^, and 
in 1863 there was a <sompromise under 
which a five anna sha^je was cazrfed out 
of the whole estate and wa3 allotted to, 
Khushal Singh. 01 she other claimants, 
Umrao Singh whose.name figur^to a ceiw 
tain extent in the present suife* got a six 
anna share, and ono Fartab Simgh got the 
other five anna^ Umrao K 3 six aana 
share continued to be called the Kuch, 93 ar 
estate. Partab, Singh’s sharo was named 
the Mohi Uddtopur estate and Khushal 
Singh’s sharo, which is the property 
now in disputto, was calied the Sahanpur 
estate. Some years before the compro¬ 
mise was arrived at, Rhup Kunwar had 
died, and very shortly after the compro¬ 
mise Khushal Singh married Rani Ra- 
ghubir Kunwar, the daughter of Umrao 
Singh, 


There was no issue of either marriage 
of Khushal Singh, and he died at the 
age of about 38 on 6th August 1879. It 
is claimed by the plaintiffs that the 
defendants have not proved that he left 
a will. A document in the form of a 
will alleged to have been executed by 
Khushal Singh at Meerut on 26th July 
1879 was produced in the Court of the 
Settlement Officer in 1897, but that do¬ 
cument has not been produced in evi¬ 
dence in this suit. The document that 
has been produced is a copy of the original 
document which wa3 shown in the 
Settlement Office. The defendants , 
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claim that this copy should ba admitted 
as secondary evidence of the original 
will; and they further claim that other 
secondary evidence should be admitted 
to prove the contents of the original, 
and also to prove the fact that it was 
executed by Khushal Singh. The most 
important and perhaps the most difficult 
question in this appeal is that of whe¬ 
ther this copy i3 to be admitted in evi¬ 
dence. If it can be admitted, then the 
further question arises of whether, 
having the copy before it, the Court 
can presume the original, which is said 
to have been executed in 1879, to bo 
genuine; and, if this presumption ougnt 
not to be made, if whether the other 
secondary evidence adduced by the de¬ 
fendants to prove the execution and 
contents of the alleged will is sufficient 
to establish their case. Clearly then 
the first question to be decided is whe¬ 
ther the copy is to be admitted in 
evidence, that is to say whether the 
defendants have proved that secondary 
evidence is admissible under any of 
the clauses of S. 65, Evidence Act. The 
only clause that has been referred to in 
argument is Cl. (c) of that section viz: 

“ When the original has boon destroyed or 
lost or when tha party offering evidence of 
its contents cannot for any other reason not 
arising from his own default or neglect pro¬ 
duce it in raasonable time. ” 

The defendants have tried to prove 
that the original will has been destroyed 
or lost, but the evidence on the point is 
so involved with that of the other ques¬ 
tion of whether a will was actually exe¬ 
cuted by Khushal Singh or not that we 
find it impossible to decide the one ques¬ 
tion without reviewing the evidence 
relating to the other. It maybe stated 
at the outset that while the plaintiffs 
alleged in their plaint that a will had 
been forged by Urnrao Singh they have 
never suggested at any stage that this 
forged will was a substitute for a 
genuine will executed by Khushal Singh. 
Their case throughout has bean that 
Khushal Singh executed no will, and 
that the will produced in the settlement 
proceedings of 1897 had been forged 
shortly before that date for a specific 
purpose viz : to support an adoption that 
was then being contemplated. But it 
has been pressed upon us, and we think 
rightly pressed, that the plaintiffs’ case 
does not depend on their proving that 
there was;a forgery. The defendants are 
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in possession of the disputed property, 
but their title depends upon an adoption 
that is invalid unless the will can be 
proved, and it is therefore for the defen¬ 
dants to prove the will if they are not 
to be dispossessed of the estate. 

The alleged will is printed on pp. 80L 
to 803 of the printed book, and after a 
few preliminary remarks of no special 

importance it set3 forth : 

“ (2) In case blis disease from whiok I am 
a 1 ) present suffering is cured and I get any 
issue, or I adopt a boy during my lifetime, 
then he shall be my successor, but iu case 
there is uo issue or adopted sou, my wife, 
Mt. Raghubir Kuawar, shall be the owner iu 

possession of my property. 

(3) I have willed and permitted to my wife 
Mt. Raghubir Kuawar and now I give it iu 
writing that in case no issue is born to mein 
my lifetime or in case one is born and does 
not survive or iu case I do not adopt a son in 
my lifetime, she should for the sake of spiri¬ 
tual benefit and in order to perpetuate my 
name, adopt a boy, in accordance, with the 
custom prevailing among the Jats in the first 
plaoe from the family of the present rais of 
K.uohesar, in the second plaoe a descendant 
of Rao Maharaj Singh, resident of Mohiud- 
dinpur, and in the event of this being impos¬ 
sible, in the third place, any boy belonging 
to the brotherhood. She should bring up 
the boy, educate him and perform his mar¬ 
riage. From the time of adoption that son 
shall be like the begotten son of my wife and 
me. But when a boy .of one family has been 
adopted a boy of another family shall not 
have any right to urge his claim for being 
adopted; nor shall a relative. Paper torn. , . . 
urge (?) Mt. Raghubir Kuawar shall be the 
owner in proprietary possession of my pro¬ 
perty till she makes an adoption. After the 
adoption she shall, as an older and a patron, 
be the protector and trustee of the rights of 
the adopted son. She shall allow her name 
to stand in the public papers so long as she 
remains alive. Even during the minority of 
the adopted son she shall havo the powers 
sot forth in para. 4 of this will. 

(4) At present a very largo debt is due 
against me, the executant. If it is not paid 
up during my lifetime, then after my death 
it shall be incumbent on Mt. Raghubir 
Kunwar my wife to pay off the entire debt 
from the income of the “ riayasat ” (estate). 
In case the income does not suffice for the 
purpose she should sell some zaraindari pro¬ 
perty to the extent of the amount of the debt 
and thus satisfy the debt. She shall like 
myself have a permanent power to transfer 
property for this purpose. 

(5) My deceased mother-in-law, the wife of 
Rao Urnrao Singh, in her lifetime purchased 
from me a five biswa zamindari share belong¬ 
ing to me and situate in mauza Puth, district 
Meerut, for a fixed price of Rs. 3,000 and 
made a charitable gift of the -same in favour 
of the temple of Sri Gangaji. The income 
from the said property has been from tho 
day of tho purchase spent over the expenses 
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of the temple. Out of the said price I have 
already received Es. 2,700 and Rs. 300 re¬ 
main due against Rao Umrao Singh. My 
successor shall unhesitatingly get the muta¬ 
tion of names in respect of the said property 
effected in favour of the temple of Sri 
Gangaji when the remaining amount is paid 
up or without its payment when the afore¬ 
said Rao Sahab desires. 

(6) My mother often lives at Candauli. 
In addition to the pension of Rs. 100 which 
she receives from the Government I pay her 
Rs. 300 a month. She shall continue to get 
this for her lifetime out of the income from 
my property. After the death of my mother 
my sister Mt. Bibi Atar Dei who is a child¬ 
less widow shall receive Rs. 15 a month for 
her lifetime. My widow or son shall not be 
competent to stop the same. 

(7) Mt. Lachhmi Bai is in my keeping. I 
want to do something for her. If she keeps 
a good character it shall be incumbent of 
Mt. Raghubir Kunwar to give her (Lachhmi 
Bai) some property yielding a profit of 
Rs, 400 a month for her maintenance. 
Mt. Lachhmi Bai shall have power to ulti¬ 
mately make a gift of and give away out of 
that property a portion yielding a profit of 
not more than Rs. 50 a month to anyone (she 
likes). No one shall have any power to in¬ 
terfere in that. 

(8) If, when the adopted son attains majo¬ 
rity and takes up the work and becomes com¬ 
petent, my wife Mt. Raghubir Kunwar wants 
of her own accord to give up the management 
of the estate for the sake of freedom, she 
shall have power to make over the manage¬ 
ment of the pargana to the adopted son and 
free herself. In that case she shall for her 
lifetime take Rs. 1,000 a month or in case she 
so desires, retain in her possession any 
villages which she likes and which yield an 
income of Rs. 1,000 a month. She shall be 
at liberty to spend the income from those 
villages according to her own choice and 
without any interference on the part of the 
adopted son. Out of the aforesaid property 
she shall be at liberty to sell, mortgage, to 
give to any relation or to make a charitable 
gift of, according to hor choice, property 
yielding a profit of Rs. 500 a month. The 
adopted son shall not have any objection to 
that. She shall have absolute power. I 
have therefore executed the will so that it 
may stand as authority. ’* 

The document purports to be signed 
by Kunwar Khushal Singh, by two 
pleaders, and by no less than 10 other 
witnesses of apparent respectability. As 
the will purports to have been executed 
in 1879, however, and the defendants 
have not been called upon to prove it 
until the present suit was filed on 1st 
May 1923, nearly 44 years later, it has 
happened, not unnaturally, that all these 
witnesses have died. It has been urged 
very strongly on behalf of the defendants 
that the delay of the plaintiffs in bring¬ 
ing the suit has prejudiced the defen¬ 
dants and has prevented them from 
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bringing the best evidence that would 
havo been available, for instance, in 1903 
and the following years, and this is an 
argument to which constant reference 
has been made whenever the evidence of 
the defendants has been criticised. It 
has been shown to us from the pedigree, 
and indeed it is not disputed, that the 
present plaintiffs were the nearest rever¬ 
sioners in 1903 as they are now, and 
that they alone would have been in a 
position to file a declaratory suit. We 
may remark here that the defendants 
did contest their legitimacy in the 
Court below, and have raised the ques¬ 
tion in appeal here, but we are convinced 
as the lower Court was, that there is no 
force in the objection, and that the first 
five plaintiffs are now, as they were in 
1903, the nearest reversioners to the late 
Khushal Singh. The learned Sub-Judge 
at an early stage in his judgment re¬ 
ferred to the remarks of their Lordships 
of the Privy Council in the case of 
Rajendro Nath Holdar v. Jogendro 
Nath Banirjee (1). In that case the 
will had been acted upon and recognized 
for 27 years by the whole of the family 
of the testator, and their Lordships 
remarked : 

“ If the document had been a fabrication, 
and if there were persons who might have 
intervened and have contested the will, the 
presumptive heir, who was in existence before 
his title was defeated by the birth of the pre¬ 
sent contesting respondent, might have come 
forward in one way or another and contested 
the will. Therefore, there arises from all 
these circumstances a very strong presump¬ 
tion, which their Lordships do not feel them¬ 
selves at liberty to disregard, in favour of the 
will. No doubt these circumstances, as tho 
law stands, are not conclusive against the first 
respondent. He has the right to call upon 
the appellant, the defendant in the suit, to 
prove his title ; but their Lordships cannot 
but feel that while ho has that extreme right, 
every allowance that can be fairly made for 
the loss of evidence during this long period, 
by the death or otherwise, every allowance 
which can account for any imperfection in tho 
evidence ought to be made ; and on the other 
hand, that in testing the credibility of the 
evidence which is actually given, great 
weight should be given to all those inferences 
and presumptions which arise from the con- 
duct of the family with respect to the will 
and to the acts done by them under tho 

w iH. In such a case the defendant, 

in order to defend his status, should be al 
lowed to invoke against the claimant ever} 
presumption which reasonably arises from the 
long recognition of his legitimacy by mem 

(1) [1870] 14 M. I. A. 67=15 W. R. 41=2 
Suther 422=2 Sar, 666 (P.C.). 
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bers of the family or other persons. The case 
of a Hindu claiming by adoption is perhaps as 
strong as any case of the kind that can be put, 
because when, under a document which is 
supposed and admitted by the whole family to 
be genuine, lie is adopted, be loses the rights 
he may lose them altogether—which he would 
have in his own family; and it would be most 
unjust after long lapse of time to deprive him 
of the status which he has acquired in the 
family into which he has been introduced, 
except upon the strongest proof of the alleged 
defect in his title.” 

- Again in the case of Kalyandappa v. 
Chanbasappa (2) at p. 516 {of 22 A. L. J) 

their Lordships remarked ; 

“ But if a claimant chooses to run the risk 
that an adoption which he has not attacked 
will have every presumption made in its fa¬ 
vour by reason of its long standing, ho can 
wait till his reversionary right has ac¬ 
crued .” 

In the present case we know that the 
plaintiffs might have sued for a declara¬ 
tion when the adoption was made in 
1903. It has been pointed out for rea¬ 
sons which will be given later that if 
they had done so they would have had to 
fight against the resources not only of 
the Sahanpur estate, but also of the 
Kuchesar estate as well, and that it 
would, therefore, have been very difficult 
for them to sue. But on the other hand 
it would be unfair to make the defen¬ 
dants suffer because the plaint ill s were 
not in a position to sue, and we think 
that in weighing the evidence we must 
.give full force to the observations of 
their Lordships in these case3. They 
do not, however, go so far as to say that 
if there has been a long delay on the 
part of the plaintiffs, every presumptiou, 
both of law and fact, must necessarily be 
made against them though the tendency 
of the Court must invariably be to make 

such presumption, unless good cause is 

shown, against them. 

The first and the most important pre¬ 
sumption that we have been asked to 
make on behalf of the defendant'appel- 
lants is that under S. 90, Evidence Act.: 

“ Where any document, purporting or 
proved to be 30 years old, ie produced from 
.any custody which the Court in the particular 
case considers proper, the Court may presume 
that the signature and every other part of 
such document, which purports to be in the 
handwriting of any particular person, is in 
that person’s handwriting and, in the case of 
a document exeouted or attested, that it was 
duly executed and attested by the persons by 
whom it purports to be exeouted and at¬ 
tested.” __ 

" uPTl. R. 1924 P. 0. 137=48 Bom. 411=51 
I. A. 220 (P.C.j. 
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If the original document which was 
produced in the settlement proceedings 
of 1897 had been produced in evidence in 
the Court below that Court might have 
presumed that the document was genuine. 
The original document not being forth¬ 
coming, however, there has been some 
considerable argument in this Court as 
to whether the presumption referred to 
in the section can 1x3 applied to a copy. 

To avoid any confusion we may say at 
once that we are in no doubt, but that 
the copy on the file is a true copy of the 
document produced in the settlement 
Court. It was made by the qanungo 
from the original and, there!ore, fulfils 
the conditions of Cl. (iii), S. 63, Evi¬ 
dence Act. This is proved by the state¬ 
ment of the patwari. Moreover the 
order of the Settlement Officer shows 
that he saw the original and compared it 
with the copy. The debatable question 
is whether the genuineness cf the ori¬ 
ginal can be presumed from the copy. 

If we were to be guided by the wording 
of the section alone we might have some 
difficulty in holding that such a pie- 
sumption might be made. There is, 
however, a preponderance of authority 
in favour of the proposition. In the 
case of Khetter Chunder v. Khetter Paid 
(3) such secondary evidence was admit¬ 
ted under S. 65 (c) and S. 90, Evidence 
Act, when the original was proved to 
have been lost from proper custody. 

In a case reported in Isliri Prasad 
Singh v. Lalli Jas Kumcar (4) it was held 
that S. 90 should he applied when the 
original has been destroyed, a Bench of 
two Judges of this Court following the 
decision of the Calcutta High Court 
quoted above. In the case of Dicarlca 
Singh v. Ramanand Upadhia (5) a 

similar view was taken. Moreover in 
the case of Luchman Singh v. Puna (6J 
their Lordships of the Privy Council 
appear to have accepted the principle. 
That case has been strongly relied mi by 
the appellants. The relevant, evidence 
in that case was that of one witness who 
stated that he was present at the sign¬ 
ing of the deed which he said was stated 
to°be a deed of gift from Kali Babu to 
Ham Chander, and that of another^ wit- 

~(3) “[1880] 5 Cal. 886=6 C. L. K. 199. 

(4) [1900] 22 All. 294=(1900) A. W. N. 82. 

(5) [1919] 41 All. 592=51 I. C. 275=17 

A.L. J- 711. 

(6) [1889] 1G Cal. 753=10 I. A. 125=o Sar. 
•370 (P.C.). 
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ness that Kali Babu told him that there 
had been such a deed of gift. Their 
Lordships remarked : 

Whether that evidence would of itself 
prove the deed of gift need not now fce dis¬ 
cussed, but that it formed good ground for 
holding that there was a deed capable of be¬ 
lt's proved by secondarj' evidence cannot be 
doubted.” 

i 

Their Lordships then go on to accept 
the opinion of the Courts below that the 
copy produced is a true copy of the ori¬ 
ginal and conclude : 

“ When the copy is looked at it establishes 

the deed of gift on which the respondents 
rely.” 

In order to connect the copy with the 
deed of gift which was proved to have 
been executed the Courts must, we think, 
have made use of S. 90, Evidence Act! 
There is similar evidence in the present 
case, that is to say there is evidence 
that a will was executed and a copy pro¬ 
duced which it is sought to connect with 
the will by the operation of S. 90. 
There is, however, this distinction to be 
made between the two cases. Their 
Lordships had before them certain find¬ 
ings of fact by which they were bound 
They were satisfied from the evidence 
that a deed of gift had been executed, 
and that being so, they were prepared to 
accept the decisions of the lower Courts 
in making use of S. 90, Evidence Act. In 
the present case we are at this stage 
faced with the position that the trial 
Court has not found it proved that a will 
was executed, and has refused to exercise 
the option of making use of S. 90. The 
plaintiff-respondents have not been able 
to show us any authority for holding that 
the presumption cannot in any circum¬ 
stances be applied to a copy. In fact it 
is obvious that there must be cases in 
which the presumption would be proper, 
as for instance, in the case of a registered 
document. It is certain, however, that 
such a presumption in the case of a copy 
of an unregistered document should only 
be made after a careful review of all the 
circumstances of the case, and we think 
it well therefore to consider all the cir¬ 
cumstances in detail before pronouncing 
pur decision on this point. 

In any case, however, it was necessary 
or the defendant-appellants to prove that 
the original document had been lost or 
destroyed before they can ask the Court 

to admit the copy in evidence, and this, 

as we have already remarked, is the most 


isant Singh 1929 

difficult question in the case. (Here the 
judgment discussed evidence and conclu¬ 
ded]. We think, therefore, that we 
ought to decide the point in favour of 
the defendants, and hold that the loss of 
the original document has been estab¬ 
lished and that secondary evidence may 
be admitted. (The judgment again pro¬ 
ceeds to consider evidence and then con- 
eludes). We have already remarked that 
we consider that secondary evidence of 
the document produced in the settlement 
proceedings of 1897 ought to be admitted 
and we have also shown that there is 
authority for applying the presumption 
allowed under S. 90, Evidence Act, to a 
copy of the original document, when the 
original document itself is not available. 
We have now to consider whether that 
presumption ought to be applied in the 
present case. It has been argued by Sir 
Tej Bahadur Sapru for the respondents 
that if there are considerations favouring 
the application of that section which are, 
however, in themselves not sufficient to 
justify the Court in applying it, the 
Court should not allow those considera¬ 
tions to be supported by other secondary 
evidence of the execution and contents of 
the original document. The point is a 
somewhat subtle one, but we think that 
it may be put fairly in this way. The 
circumstances of the case may or may not 
be sufficient to justify the application 
of S. 90. If they are not definitely in¬ 
sufficient, we ought to ignore that section 
altogether, and not to regard it with a 
benignant eye while we scrutinize any 
other secondary evidence of the contents 
of the document. In deciding whether 
the section ought to be applied, how¬ 
ever, we are bound to take into conside¬ 
ration all the circumstances, including 
the evidence showing that a genuine will 
existed, and that it was acted on. 

We have already described what the 
direct evidence in favour of the exis¬ 
tence of the will is, and we are particu¬ 
larly impressed with the importance of 
the statement made by Bhagwan Singh 
to the effect that he saw a will a few 
months after the death of Khushal Singh 
and that he identified the signature of 
his brother Sheobaran Singh on the do¬ 
cument. The trial Judge’s reason for 
discarding this evidence seems to us to 
be insufficient. If his statement is be¬ 
lieved not only is the existence of the 
will proved but also tha signature of one 
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iCff-fche witnesses on it. We think fur¬ 
ther that the other witnesses in favour 
of i>he will have not been’rated at their 
true value by the Judge. In each case 
•some reason is found for doubting the 
(Credibility of the witness or the proba¬ 
bility of his statement, but we think 
that the remarks we have made in regard 
to the evidence relating to the loss of the 
will must also apply here. If a suit had 
been brought in 1903 or thereabouts, 
there would almost certainly have been 
a greater mass of evidence to prove the 
existence of the will, and that evidence 
would have been more precise in 
character. Moreover, as we have stated 
before, some of the witnesses to the will 
were still alive, and their evidence too 
would have set at rest the question of 
whether such a will had been executed 
or not. We do not forget that there are 
several circumstances which appear to 
tell against the existence of the will 
prior to 1897, and the most important of 
these is the absence of any mention of 
the will in the deed of gift to Lachmi 
Bai, in her agreement connected there¬ 
with and in the power of attorney in 
favour of Umrao Singh. It has to be 
admitted and in fact it has been admitted 
on behalf of the defendants that this 
absence of any mention of the will is a 
remarkable circumstance that needs ex¬ 
planation. It is not, however, conclusive 
against the existence of the will. If no 
such will existed, the gift of such a 
large property to Mt. Licchmi Bai was 
unnecessary. On the other hand, if a 
smaller property was to be given to her 
and a relinquishment of all further claim 
was to be obtained from her, it may 
have been considered politic to keep the 
will concealed from her at the time. All 
this in fact, might have been explained 
and of the three people who could have 
provided the explanation, two were 
alive in 1903 when the plaintiffs might 
have filed the declaratory suit and set 
these matters at rest. 

A document which purported to be the 
will was produced in Court in 1897, was 
referred to in the registered deed of gift 
in 1902, was made the basis of the pub¬ 
lic adoption in 1903 and was referred to 
in the deed of adoption. It was admitted 
to he genuine in litigation in 1901 and 
in other litigations from 1903 to 1909, 
and mutation of names was made in the 
revenue Court on the basis of the adop¬ 


tion in 1910. Yet since 1879 when 
Khushal Singh died until 1923 when this 
suit was filed, no suggestion was made 
by anyone that a will had been forged or 
that .the will’ produced in 1897 was a 
forged document. It was only when 44 
speculators combined to take 192 shares 
of half the estate that the suit was laun- 
ched. The combination of such a large 
number of speculators shows the extent 
of the risk which each was prepared to 
run, and also gives a fair idea of the re¬ 
sources which they had for procuring oral 

evidence. 

We think after a careful consideration 
of the whole of the evidence that we 
ought to accept as proved the fact that 
a will was executed by Khushal Singh. 
We have already referred to the case of 
Luchman Singh v. Puna (6) and we pro¬ 
pose to follow the process of reasoning 
which we believe to have been adopted 
by their Lordships of the Privy Council 
in that case and to accept the copy of the 
will as genuine, and we find that the* 
Rani was empowered under the will to 
make an adoption in accordance with it. 

There is one more point that has to be 
settled in connexion with the will. . It 
has been argued on behalf of the plaintiffs 
that even if the will be held to be proved 
the adoption is invalid because it does 
not comply with the terms of the will. In 
para. 3, provision is mile for adoption 
in the following order: 

“She should.adopt a boy in 

accordance with the custom prevailing 
among the Jats: in the first place from the 
family of the present rais of ICuchesar: in the 
second place a descendant of Rao Maharaj 
Singh, rais of Mohiuddinpur, and in the event 
of this being impossible, in the third place 
any boy belonging to the brotherhood. 

In interpreting this passage the lower 
Court remarks that there is a clear pro¬ 
vision in the will that when once an 
adoption has taken place out of a parti¬ 
cular family, the members of the other 
two categories would have no right to 
urge it. This has a reference to a later 
passage in para. 3 of the will to the fol¬ 
lowing effect: 

“But when a boy of one family has been 
adopted, a boy of another family shall not 
have any right to urge his claim for being 

adopted.” 

The conclusion of the lower Court ap¬ 
parently was that when an adoption has 
been made it could not be questioned on 
the ground that the order mentioned in 
the will has not been observed. But we do 



568 Allahabad Brij Raj v. Basant Singh 


1929 


uofc think that this is the proper inter¬ 
pretation of the will. The later passage 
appears to U3 to refer to the possible case 
of a boy in one of the two preferred 
families being born after an adoption had 
been made outside those families, in 
which case he was to have no power to 
contest the adoption. We think it is 
clear that the will intended that no boy 
outside the two families should be adop¬ 
ted while there was in existence a boy 
belonging to one of those families. We 
know as a matter fact thatlnderjit Singh 
who is a grandson of Umrao Singh, and 
therefore a boy of the Kuckesar family, 
was in existence when the present prin¬ 
cipal defendant was adopted. Never¬ 
theless we are satisfied that the adoption 
of Brij raj Saran Singh was valid under 
the will. He is a son of a sister of the 
Rani and a grandson of Umrao Singh. 
The mere fact that he was a daughter’s 
son and not a son’s son of the rais of 
Kuchesar does not place him outside the 
khandan or the family, and we think 
therefore that ho must be held, to come 

into the first category mentioned in the 
will. 

Our conclusion is therefore that the 

will has been proved, and that under it 

the Rani had power to adopt. It has 

been found by the lower Court that she 

did actually adopt Briiraj Saran Singh, 

and this finding has not been assailed 

before us. We have ju3t found that this 

adoption wa3 in accordance with the 
will. 

It has been argued, however, that in 
any case the adoption of Brij raj Saran 
Singh is invalid because he was an 
orphan. The defendants have pleaded 
that Khushal Singh was subject to the 
customary law of the Jatsof Billabhgarh 
under which the adoption of an orphan 
is valid. It has not been denied that 
when Khushal Singh migrated from 
Ballabhgarh to Kuchesar he must have 
continued to be governed by the custo¬ 
mary law if any such customary law pre¬ 
vailed in Ballabhgarh. Ballabhgarh wa 3 
at the time of Khushal Singh’s migration 
in the Delhi District, though it has since 
been transferred to Gurgaon. The district 
of Delhi was at the time part of the 
North-West Provinces, and the district 
of Gurgaon in which Ballabhgarh now 
lies is part of the Punjab. But although 
something has been said about these 
administrative changes we do not think 


that they can have any effect on the 
question, which is the customary law of 
the Jats of Ballabhgarh. The principal 
documentary evidence that has been re¬ 
ferred to is that of the riwaj-i-am which 
differs from the wajib-ul-arz in being a 
record of the customs prevailing in dis¬ 
tricts as distinguished "from villages. 
There are two copies of the riwaj-i-am 
of the Delhi District the authenticity»of 
which is, of course, not denied, that of 
L880 and that of 1912 and the customs 
are recorded in the latter copy in the 
form of question and answer. Question 
s -3 on p. 4L of the official copy is : 

“ May a man giva in adoption (i) his only son, 
(ii) his eldest son, (iii) his brother ? ” 

and the answer to tli9 last question is : 

a brother can be given in adoption by his 
own brother, but cannot be adopted by his 
own brother, * * 

and this custom is stated to relate to 
all tribes. ” In the introduction the 
Jats are shown as one of the divisions of 
the Kshattriya cast e. There can be no 
doubt therefore that this record related 
to the Jats in the Delhi District in 1912. 

It is deniel, however, that the custom 
recorded shows that an orphan can be 
adopted. It does not do so in so many 
words, but it is argued for the appellants 
that the custom is a necessary inference 
from the record of customs that a man 
may give his brother in adoption. The 
argument proceeds on these lines: the 
words “ to give in adoption ” may have 
one of two meanings, (i) to give permis¬ 
sion for the adoption and (ii) to officiate 
at the ceremony of adoption as the per¬ 
son who gives in adoption. The second 
of these functions may be delegated to 
another, but the first cannot. The answer 
to Q. 87 of the same record shows that 
the only formalities necessary to con¬ 
stitute a valid adoption are the beating 

of drums and the distribution of sweets, 

and for the adopter to say before the 
relations assembled “ I have adopted such 
and such person as son, ” the adopted 
person being present at that time. There 
is therefore no necessity for anyone to 
officiate at the ceremony as the person 
who gives in adoption. If therefore a 
man may ‘ give in adoption ’ his brother, 
the meaning must be, not that he performs 
the ceremony of giving, but that hegive3 
the permission. The necessity for a 
brother to give his brother in adoption 
can only arise if the parents are dead, 
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and it therefore follows that an orphan 
may be given in adoption. It was argued 
for the plaintiffs that the recorded custom 
may merely mean that the father may be 
alive, but away, and in this case the 
brother might officiate at the ceremony. 
But this argument has no force if we 

accept the explanation given behal * 
of the defendants, which we think we 
mmst do. The adoption of an orphan is 
|therefore quite consistent _ with this 
entry in the riwaj-i-am ; and th 
appellants wish us to go still furtbe 
and hold that it is a necessary inference 

ifrom it. The plaintiffs have pointed to 

a decision of the Privy Council »P° rt ® 
in Abdul Sustain Khan v. Mt. Son 
Bibi (7). They were there dealing wit 
a case from Sind, but they quoted with 
approval some remarks made the 
Punjab High Court in regard to custom 

in the Punjab to the effect that even in 
the Punjab there was no presumption in 
favour of custom as opposed to the per- 
sonal law. In the present.case, however, 
there is no need to fall back on an\ pie- 
sumption, because the defendants not 
only have brought forward the evidence 
of the riwaj-i-am, but. they have also 
produced a number of witnesses both to 
testify to the existence of the custom and 
to prove instances of it. The importance 
of the entry in the riwaj-i-am is empha¬ 
sized in a number of recent decisions, for 
instance, in the case of Ram Kishon v. 
Jai Narain (8). Their Lordships of the 
Privy Council remarked that the trial 
Judge had been muoh influenced by the 
riwaj-i-am of the Gurgaon District in 
upholding an adoption, and they main¬ 
tained his decision, which was to the 
effect that the adoption of an orphan 
among the Dhusars in the district of 
Gurgaon was valid. In the case Mt. 
Vaishno Ditti v. Mt. Raneshwav { I 
their Lordships remarked : 

“it has been held by this Board that the 
riwaj-i-am is a public record prepared by a 
public officer in discharge of his duties and 
under Government rules, that it is clearly 
admissible in evidence to prove the facts 
entered thereon subject to rebuttal and that 
the statements therein may be accepted oven 
if unsupported by instances : Beg v. Allah 
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Ditta (10) ; Ahmad Khan v. Channt Bibi (11) 

at p. 383 {of 52 I. A.) .. 

and they go on to remark that even if 

there be no evidence of instances, if the 

custom spoken to by the party s witnesses 

is in accordance with the custom appli¬ 
cable to his community according to the 
Manual of the Customary Law of the 
district, there is sufficient prima facie 
evidence of the existence of the custom , 

and they did in fact uphold an adoption 
under a custom that was not supported 

by any instances, on the ground that it 
was in accordance with what is laid down 
in the riwaj-i-am. 

In the present case, however, as we 
have already remarked, there is a con¬ 
siderable body of evidence. The defen¬ 
dants produced 20 witnesses to testify to 
the existence of the custom, and 10 of 
these spoke to definite instances. It is 

true that the learned Subordinate Jud a e 

has not been satisfied that any of these 
instances has been satisfactorily proved 

except one. At the end of the judgment 
he has given in appendix 1 a list of the 
instances of orphans’ adoptions which 
the defendants tried to prove, and in our 
opinion he has rejected the evidence some¬ 
what summarily. For instance he took the 
case of Mukh Ram, No. 1 in the appendix 
One witness came forward to state that 
an orphan could be adopted in the J at 
community, and gave as an instance that 
Mukh Ram was adopted by Mt. Jasso, 
and later on Mukh Ram s son Molhar 
came forward to testify to the same effect. 
The lower Court has accepted the rebut¬ 
ting evidence to the effect that Molhar s 
"sons and parents were alive when lie 
was adopted, ” but there is nothing to 
rebut the statement that Mukh Ram, the 
father, was an orphan when he was adop¬ 
ted. Again in the case of Mamra] No. J 
on the list, the statement made by 
Mamraj himself in a former suit in 
1881 was produced in evidence, in that 
former suit Mamraj's adoption was being 
attacked, though not on the ground that 
he was an orphan. He was unlikely o 
say anything that could reflect on the 
legitimacy of his adoption, yet he came 
forward and said i . 

“I was a year old when Har Gkand, m) 

maternal uncle, took me in adoption . . • 

My father and mother both had died at the 

time of my adoption . ” __—-—— 

TioTXT R. 1916 P. o. 129=44 Cal. 749-44 

I. A. 89 (P. C.). km—ko 

l\\) A. I. R. 1925 P. C. 2G7=G Lab. 592—o2 

I. A. 379 (P. C.). 


(7) A. I. R. 1917 P. C. 181=45 Cal. 450=45 
I. A. 10*(P. C.). 

(8) A. I. R. 1922 P. C. 2=49 Cal. 120=49 
I. A. 405 (P. C.). 

(9) A. I. R. 1929 P. C. 234=10 Lah. 8G=55 
I. A. 407 (P. C.). 
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The Judge has accepted the statement 
of one witness on the other side who 
deposed that Mamraj was adopted on the 
ivery day when ho was born, both his 
parents being then alive. It has been 
suggested that the statement of Mamraj 
is not admissible under S. 13, Evidence 
Act, in proof of the allegation that he was 
'an orphan when he was adopted. We 
think, however, that it ought to be ad¬ 
mitted. Under S. 13, Evidence Act 
where the question is as to the existence 
of any right or custom Cl. (b).: 

particular instances in which a right or 
custom was claimed, recognized or exercised or 
in which the exercise was disputed, asserted 
or departed from ” 

,are relevant facts. It is true that 
the question being adjudicated when 
Mamraj made his statement in 1881 
was not that of whether an orphan 
could be adopted, and it may be said 
that his assertion was not one of the 
custom that was then in question. It 
was, however, an assertion that he was 
adopted and tho question was whether 
he had been adopted, and it is clear that 
the assertion that he was an orphan at 
the time was not due to any indirect in¬ 
tention and may even have been against 
his own interests. We think that the 
lower Court was right in not accepting 
those cases where the adopted person 
was still alive but was not produced as 
a witness. But in the case of Kallu, No. 
4 in the appendix, a witness Jaisi Ram 
came forward and stated that he had 
been present when Kallu was adopted 
and thatKallu’s parents were then dead. 
The witness was then subjected to a long 
cross-examination as to dates and ages 
in which he sometimes seems to have 
found a difficulty in answering. The 
Judge remarked at the end of the exa¬ 
mination : 

“it was very difficult to get answers from the 
witness in cross-examination” 

and in his judgment he remarks : 

“Jaisi Ram is an unreliable witness as he did 
not give clear answers in cross-examination.” 

After reading the statement and the 
cross-examination, however, we feel no 
surprise that Jaisi Ram had to hesitate 
before replying to some of the questions, 
and we do not think that this alone was 
a good reason for holding him to be an 
unreliable witness If his statement is 
accepted the adoption is proved as there 
is no rebuttal. In the case of Gordhan 
Noo 6 in the appendix, the Judge has 


held that the adoption of an orphan has 
been proved. It is now admitted on 
behalf of the plaintiffs that Gordhan was 
adopted ; but it is denied that the evi¬ 
dence proves that he was an orphan at 
the time. The evidence consists of the 
statements of two witnesses which were 
admitted by the lower Court under S. 
13, Evidence Act, and as they do contain 
assertions that Gordhan was adopted 
when he was an orphan we do not think 
the evidence should be excluded on the 
ground that it is not clear whether that 
question was being agitated in those 
proceedings. It must be remembered 
that instances of the adoption of an or¬ 
phan cannot in the ordinary course of 
events have been very frequent within 
living memory, and yet the defendants 
produced evidence as the above instances 
show. 

In the case of Umrao, No. 9, two wit¬ 
nesses have deposed to his adoption 
when he was an orphan. Against this 
the plaintiffs produced one witness who 
denied that Umrao had been adopted by 
the alleged adoptive father Kure, and 
stated that on Kure’s death certain per¬ 
sons got his property ; but in cross- 
examination he contradicted this and 
said that Umrao got Kure’s property. 

In these circumstances it seems to us 
to have been quite unfair to accept the 


plaintiffs’ evidence rather ‘than the de¬ 
fendants’. It is not necessary to go 
through all the other instances. Those 
given above appear to U3 to have been 
sufficient to establish the custom, espe¬ 
cially when we find that the custom is 
in accordance with that recorded in 
riwaj-i-am. The form of adoption des¬ 
cribed in the riwaj-i-am is the y kriti 
form, and not the “dattah” form which 
is prescribed by the Benares school. The 
ceremony of giving and taking is not 
necessary under the “kriti” form, and 
it is precisely this ceremony that makes 
the adoption of an orphan inconsistent 
with the “dattah” form, because there is 
no one to give an orphan. Moreover, the 
adoption of Brij raj Saran Singh un¬ 
doubtedly took place ; it was public and 
there was no concealment about it. A 
large number of the brotherhood assem¬ 
bled to take part in it, priests from the 
ancestral village came to join it, and it 
was well-known that Brij raj Saran was 
an orphan. It was recognized by the 
family for a number of years and-' 
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adopted son enjoyed the possession of the 
estate, and yet no one protested, until 
the present suit was filed that the adop¬ 
tion was contrary to custom. It is true 
that the plaintiffs produced a large 
number of witnesses to testify that the 
Jats were not governed by customary 
law but by the ordinary Mitakshara law. 
The Subordinate Judge has, however, 
remarked : 

“It is not farfetched to find out that a host 
of witnesses produced on behalf of the plain¬ 
tiffs are more tutored than otherwise. They 
have no idea of Hindu Law and do not know 
the principles on which Hindu Law forbids 
the adoption of daughter’s son or sister’s son 
. . . No reliance can be placed on these 
witnesses and there is no doubt in my mind 
that so far as the Punjab is concerned in¬ 
cluding the Delhi and Gurgaon Districts’ the 
agricultural population to a great extent 
follow the customary law.” 

We may add that whereas it may be 
easy to produce numerous witnesses to 
affirm generally that they are governed 
by the Mitakshara law, it is by no means 
easy to manufacture specific instances of 
a particular custom, and to produce wit¬ 
nesses who shall testify to them satis¬ 
factorily, and stand the test of cross- 
examination on every detail We accept 
the conclusion of the Judge and hold that 
the customary law does prevail in the 
Delhi and Gurgaon districts ; but we 
differ from him when he .says that the 
custom of adopting an orphan has not 
been proved to exist in the Jat com¬ 
munity of Ballabhgarh tahsil. It has 
been suggested that even if this custom 
exists it does not follow that Khushal 
Singh was governed by it when he left 
Ballabhgarh in 1858. We do not think 
that we can accept this contention. If 
the custom of the adoption of an orphan 
prevailed in 1912, it follows that it had 
the ordinary attributes of custom, that 
is to say that it was ancient and unless 
there is evidence to the contrary, that 
lit existed in 1858. 

There is one more circumstance in 
favour of the custom of adopting an or¬ 
phan that is worthy of mention. The 
suit brought on behalf of Inderjit in 
1903 was intended not only to establish 
Inderjit’s adoption but to get the defen¬ 
dant’s adoption invalidated. If there 
was no custom allowing the adoption of 
an orphan, Girraj was likely to have 
made it a point of attack that the defen¬ 
dant was an orphan. This was not done. 
The inference is almost irresistible that 


the custom of adopting an orphan was 
too well known to be attacked. 

In the course of arguments the res¬ 
pondents tried to show that the adop¬ 
tion of Brijraj Saran Singh must be in¬ 
valid because he was not of the same 
“gotra” as Khushal Singh. We need 
only say that in the riwaj-n-am of 1880 
it is recorded that a sister’s son may be 
adopted, and that is the relation in 
which Brijraj Saran Singh stood to his 
adoptive mother. The wording of this 
riwaj-i-am makes it clear that the ques¬ 
tion for consideration is the relation¬ 
ship to the person adopting .and not to 
the deceased person. There is no such 
restriction in the riwaj-i-am of 1912. 
The fact is that the plaintiffs are trying ( 
to set up a special custom under which 
Brijraj Saran Singh could not be adopted 
and they have failed to prove it. It is 
admitted that under the Hindu Law the 
alleged restriction in regard to the ”gotra 
does not exist, and it follows that as the 
plaintiffs have failed to prove a special 
custom of this kind, the objection to the 
adoption on this ground must fail. 

Our view of the whole case, which is 
obviously a difficult one, is that the 
learned Subordinate Judge though he has 
written what is in many ways a care¬ 
ful and able judgment, has been too 
much inclined to discard positive evi¬ 
dence in favour of an ingenious theory. 
The final result is that we allow the ap¬ 
peal, set aside the decree and order of 
the lower Court and direct that the 
plaintiffs’ suit be dismissed with costs 
in both Courts. 

S.N /r.k. Appeal allowed. 
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Special Bench 

SULAIMAN, MUKERJI AND BANERJI, JJ. 

Sahdeo —Plaintiff—Applicant. 

v. 

Budhai and others— Defendants— Op¬ 
posite Parties. 

Misc. Case No. 1112 of 1928, Decided 
on 5th April 1929,Reference from Addl. 
Munsif, Allahabad, D/- 30th November 
1928. 

(a) Agra Tenancy Act (3 of 1926), Ss. 99 
and 121—Suit for declaration of joint te¬ 
nancy and possession—Defendants alleging 
to be tenants—Suit lies in revenue Court. 

The plaintiff brought a suit for declaration 
that he was a tenant jointly with the defen- 
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danfcs and for possession jointly with the de¬ 
fendants. The defendants set up a right in 
themselves as tenants. 

Held : that in view of S. 230 read with expla¬ 
nation and Sch. 4, serial numbers 12 and 15. 
the suit was not cognizable by the civil Court. 

[P 573 C 2] 

(b) Agra Tenancy Act (3 of 1926)* S. 230 
—Scope. 

Per Sulaiman, J .—S. 230 is very wide and 
mandatory. So long as the suit or applica¬ 
tion specified in Sch. 4 can be heard by the 
revenue Court the jurisdiction of the civil 
Court is completely ousted. [P 573 C 1] 

Per Mukerji, J .—There can be no doubt that 
if S. 230 excludes a case from the cognizance 
of the civil Court the civil Court will have no 
right to have it on the simple ground that all 
oases of the civil nature should be heard by:it. 
In order to see whether the case falls or not 
within the purview of S. 230 we must look to 
Sch. 4 and serial numbers and sections 
corresponding to serial numbers. [P 573 C 2] 

(c) Agra Tenancy Act (3 of 1926), Ss. 99 
and 121—Tenant need not declare that he is 
claiming through landholder. 

Where a person is admitted to bo a tenant 
of a holding it must be taken that he is claim¬ 
ing through the landholder. Ho cannot claim 
otherwise than through the landholder. It 
is not necessary therefore that before a suit is 
instituted under Ss. 90 and 121 that the defen¬ 
dants should have declared anywhere, either 
orally or in writing that ho was claiming 
through -the landholder: A. I. R. 1928 All. 
269, Confirmed . [P 574 C 1] 

(d) Agra Tenancy Act (3 of 1926) S. 121 
(2)—Landholder necessary party to suit. 

Section 121 (2) enjoins on the plaintiff the 
duty of making the landholder a party where 
the suit is against any person other than 
landholder. [P 574 C 2] 

Shiva Prasad Sinha — for Opposite 
Parties. 

Sulaiman, J. —This i3 a reference 
under S. 2G7, Agra Tenancy Act, made by 
the Additional Mutnif of Allahabad as 
he wa 3 in doubt as to his having juris¬ 
diction to entertain this suit. His refer¬ 
ence is in accordance with a ruling of thi3 
Court, Bam Pratab Singh v.Chhotey Lai 
Singh (l) The reference came up first 
before another Bench which felt doubt¬ 
ful a3 to the correctness of that ruling. 
The matter has accordingly been refer¬ 
red to a larger Bench. 

The plaintiff first instituted a suit for 
declaration of his right to a tenancy in 
the revenue Court but his plaint was 
returned for presentation to proper Court 
■on the ground that the revenue Court 
had no jurisdiction to entertain the suit. 
He has now filed the suit in the civil 
Oourt and an objection has this time 

(1) A. I. R. 1929 All. 269—26 A. L. J. 431. 


been raised by the defendants that the 
civil Court had no jurisdiction to hear 
the case. It is not necessary to set forth 
all the allegations in the plaint, but it 
would be sufficient to state that the 
plaintiff claimed that his father Daulat 
was a tenant jointly with defendants 1, 
2 and 3, and that on the death of his 
father the plaintiff has succeeded to the 
joint tenancy. He claimed (a) a decla¬ 
ration to the effect that the plaintiff 
jointly with defendants 1 to 3 is a te¬ 
nant of the holding specified in the plaint 
and that defendant 4 has no right or 
share in it, (b) and if for any reason the 
plaintiff is proved to have been dispos¬ 
sessed, he may be awarded possession 
over the same jointly with defendants 1 
to 3. The dispute is undoubtedly with 
regard to the tenancy and the claim of 
the plaintiff is contested by the defen¬ 
dants. 

No doubt under the the old Tenancy 
Act it used to be held by this High 
Court that a dispute between rival claim¬ 
ants to a tenancy is cognizable by the 
civil Court, particularly when the land¬ 
holder is not a party to the proceeding. 
The Board of Revenue had expressed a 
contrary opinion. 

The present case, however, is governed 
by the new Tenancy Act (Act 3 of 1926) 
and the old rulings are not necessarily 
applicable. 

It i 3 clear that the legislature has 
made drastic changes in the Tenancy law 
and the language of the relevant sections 
has been considerably altered so as to 
widen their scope very much. Under 
S. 99 of the Act a tenant who . has been 
ejected or prevented from obtaining pos¬ 
session of any part of his holding other¬ 
wise than in accordance with the provi¬ 
sions of .this Act by his landholder or 
any person claiming as landholder to 
have a right to eject him or any person 
claiming through such landholder or per¬ 
son, whether as tenant or otherwise, 

may sue the person so ejecting him or 
keeping him out of possession for posses¬ 
sion and compensation. S. 121 provides 
that at any time during the continuance 
of a tenancy the tenant of a holding may 
sue the landholder, or any person claim¬ 
ing to hold through the landholder, whe¬ 
ther as tenant or rent free grantee o 
otherwise, for a declaration of bisri D 
as tenant, and that ia any sue s 
against the landholder or the P 9r3 ° 
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claiming to hold through the landholder, 
the landholder should be joined as a 
party. These sections correspond to the 
old Ss. 79 and 95. S. 230 which has not 
been referred to in the order of reference 
or in the rulings cited in the judgment 
corresponds to the old S. 167 and pro¬ 
vides in emphatic language that all suits 
and applications of the nature specified 
in Sell. 4 shall be heard and determined 
by the revenue Courts and no Courts 
other than the revenue Courts shall ex¬ 
cept by way of appeal or revision as pro¬ 
vided in this Act take cognizance of any 
such suit or application or any suit or 
application based on a cause of action in 
respect of which adequate relief could be 
obtained by means of any such suit or 
applicition. The section is very wide 
aud mandatory. So long as the suit or 
application of the nature specified in 
Sch. 4 can be heard by the revenue Court 
the jurisdiction of the .civil Court is 
completely ousted. The question which 
we have to answer is whether the pre¬ 
sent suit is of a nature specified in that 
schedule. It seems to me quite clear 
that the relief for declaration claimed by 
the plaintiff would fall within the four 
corners of S. 121 of the Act inasmuch as 
the defendants, although they had not 
claimed to be the landholder, certainly 
claimed to be tenants and therefore must 
be deemed to be persons claiming through 
the landholder. The relief for posses¬ 
sion falls within the scope of S. 99 be¬ 
cause here again the defendants are per¬ 
sons “ claiming through such landholder 
or persons, whether as tenant or other¬ 
wise.” It does not seem necessary that 
the defendants must set up a case of a 
special grant or special contract with the 
landholder or a subsequent recognizance 
by him of their title, coupled with a 
denial of the plaintiff’s title. To place 
this restriction on the expression used in 
this section would be to limit the scope 
of the provisions by introducing new 
words into the sections, tn group B of 
Sch. 4 serial Nos. 12 and 15 iuclude suits 
under Ss. 99 and 121 of the -Act and 
therefore make S. 230 directly applicable. 

The explanation to S. 230 makes it 
still more clear that the revenue Court 
alone would have jurisdiction to enter¬ 
tain this suit when adequate relief could 
be granted by the revenue Court, it being 
immaterial whether the relief asked for 
is or is not identical with that which 
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the revenue Court could have granted. 

I may further point out that a declara¬ 
tion granted in favour of a tenant in the 
absence of the landholder may lead to 
further litigation and need not be abso¬ 
lutely final and conclusive. On the other 
hand, if the suit is instituted in the re¬ 
venue Court and the landholder is made 
a party under the provisions of S. 121 
sub-Cl. (2) the dispute may be settled 
once for all. In this view of the matter 
I would hold that this suit is not cogni¬ 
zable by the civil Court and that the 
plaint ought to be returned for presenta¬ 
tion to the revenue Court. This is my 
answer to the reference. 

Mukerji, J. —I entirely agree with 
my brother Sulaiman’s remarks hut hav¬ 
ing regard to the importance of the ques¬ 
tion, I would like to add just a few words 
of my own. 

There can be no doubt that if S. 230, 
Ten. Act of 1926, excludes the suit be-j 
fore us from the cognizance of the civil 
Court, the civil Court will have no right 
to hear it, on the simple ground that all 
cases of civil nature should bo heard by 
it. In order to see whether the case 
falls or not within the purview of S. 230, 
Ten. Act, we have to look to Sch. 4 and 
serial No 3 . 12 and 15. These numbers 
refer to Ss. 99 and 121, Ten. Act. 

As already stated by my brother, Su- 
laiman, J., the suit is partly one for a| 
declaration of title that the plaintiff is a 
co-tenant of a certain holding with the 
defendants. The plaintiff further wants 
that in case it should be proved that he 
is out of possession, he should be put in ( 
joint possession with the defendants. 
So far as his suit is one fer declaration 
of title, we have to see if it is covered 
by S. 121, Tenancy Act. That section' 
reads as follows : 

“ (1) At any time during the continuance 
of a tenancy the tenant of a holding may sue 
the landholder, or any person claiming to 
hold through the landholder, whether as 
tenant or rent free grantee or otherwise, for a 
declaration of his right as tenant. 

“ (2) In any such suit against the land¬ 
holder any person claiming to hold through 
the landholder may be joined as a party, and 
in any such suit against a person claiming to 
hold through the landholder, the landholder 
shall be joined as a party. ” 

It will be noticed that the suit may 
lie not only against the landholder bub 
also against 

“ any person claiming to hold through such 
landholder, whether as a tenant or.” 
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The question then is whether the de¬ 
fendants, who are interested in denying 
the plaintiff’s title, are or are not per¬ 
sons who are claiming through the land¬ 
holder. In my opinion, when a person 
is admitted to be tenant of a holding, it 
must be taken that he is claiming 
through the landholder. He cannot 
claim otherwise than through the land¬ 
holder. It is not necessary, therefore, 
that before the suit is instituted under 
S. 121, that the defendant should have 
'declared anywhere, either orally or in 
Iwriting, that he was claiming through 
the landholder. The words “ through 
the landholder ” were put down because 
the classes of suits contemplated might 
include a suit which was directed net 
only against a tenant but also against 
people other than tenants. Those people 
would come under the words, “ rent- 
free grantee or otherwise. ” The learn¬ 
ed Judges who found difficulty in apply¬ 
ing S. 121, Tenancy Act, were of opinion 
that the words ; “ claiming to hold 
through the landholder ” implied a pre¬ 
vious declaration of the character of the 
holding by the defendant. I respect¬ 
fully differ from that opinion. 

So far as the suit relates to posses¬ 
sion or joint possession, almost the same 
remarks apply if we read S. 99 in the 
same light. The relevant portion of 
S. 99 reads as follows: 

“ A tenant.prevented from obtaining 

possession of his holding.(a) . by his 

landholder.or (b) any person claiming 

through such landholder.whether as a 

tenant or otherwise may sue the person. 

keeping him out of possession. 

Now let us see whether the case be¬ 
fore us falls or not entirely within the 
purview of this language. The^ persons 
who are interested in keeping the plaintiff 
out of possession are admittedly tenants. 
Being tenants, they are claiming, not 
through any title held in themselves but 
through a title held by the landholder. 
There seems therefore to be no escape 
from the language of S- 99 of the Act. 

As my learned, brother has already 
pointed out, the amended section relied 
on settled a great anomaly that 
existed under the Act of 1901, as 
interpreted by this Court. A suit by 
a person who was admitted to be 
a tenant aways lay in the civil Court. 
The successful plaintiff,, after going 
through litigation in three Courts, still 
found himself confronted with a diffi- 
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culty if the landholder was not inclined 
to accept him as a tenant. He had 
again to go through a campaign of litiga¬ 
tion. To settle, this anomaly, the lan¬ 
guage of Ss. 99 and 121 have been very 
wisely widely put, so that, once for all, 
the question of title might be settled 
to the satisfaction of the tenants and the 
landlord. That this idea was in the 
mind of the legislature is made perfectly 
clear by sub-S. (2), S. 121. It enjoins 
on the plaintiff the duty of making the 
landholder a party where the suit is 
against any person other than the land¬ 
holder. The idea is that the landholder 
must be there, so that the question may 
be settled once for all in his presence. 1 

I agree in answering the reference in 
the manner proposed by my brother 
Sulaiman, J. 

Banerji, J. —I agree with the view 
taken by my learned brothers. I only 
wish to add that for the purpose of deci¬ 
ding whether a revenue Court or a civil 
Court has jurisdiction to try a suit one 
has got to refer to S. 230, Agra Tenancy 
Act. The intention of the legislature 
appears to be perfectly clear as in S. 230 
it is provided that no Courts other than 
a revenue Court shall take cognizance 
of any suit based on a cause of action in 
respect of which adequate relief could be 
obtained by means of any suit or ap¬ 
plication. A reference to Sch. 4, Group B 
serial Nos. 12 and 15 makes it clear that 
the revenue Courts could grant the relief 
which the plaintiff seeks by the present 
suit. The cause of action alleged by 
him is of such a nature that no question 
can arise as to the jurisdiction of a re¬ 
venue Court granting the relief the 
plaintiff asks for. I agree with my 
learned brothers that Ss. 99 and 121, 
Agra Tenancy Act, are wide enough to 
provide for the relief claimed by the 
plaintiff. 

By the Court :—The present suit is 
not cognizable by the civil Court. We 
accordingly order that the Court of the 
Additional Munsif of Allahabad should 
return the plaint for presentation to the 
revenue Court. As the defendants have 
been inconsistently raising the question 
of jurisdiction in the two Courts, we 
direct that both parties should bear 
their own costs throughout. 
v.B./R.K. Reference answered in negative. 
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A. I. R. 1929 Allahabad 575 

Dalal, T. 

Jwala and others Applicants. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 137 of 1929, 
Decided on 18th April 1929, against order 
of Addl. Sa 3 s. Judge, Cawnpore. D/- 19th 
January 1929. 

Penal Code, Ss. 304, 149 and 323—Eight 
persons, none of whom carried lathies, beat¬ 
ing another to death by breaking his ribs 
It is for prosecution to prove that common 
intention was to break ribs or that breaking 
ribs was such act as they knew to be likely 
to be committed, if all are to be convicted 

under S. 304/149. 

Where eight men, noiie of whom carried 
lathies, attacked aad beat a man to death by 
breaking his ribs, it is for the prosecution to 
prove that the common intention was to break 
the ribs or that breaking of the ribs was such 
an act as they knew to be likely to be com¬ 
mitted. In the absence of such proof, how¬ 
ever only those of them who were proved to 

have actually sat on the accused’s body and 

to have brought pressure on his rib3 can be 
convicted under S. 301/149. Others can be 
convicted only under S. 323/119. [P 575 C 2] 

F. 0. O'Neill —for Applicants. 

Sankar Saran— for the Crown. 

Judgment.— Bight men have been 
convicted of an offence under S. 301, 
I.P.C. for causing the death of one Durga 
by beating him with kicks and fists. 
There cannot be the slightest doubt that 
these eight men went to Durga s held and 
beat him. The motive appears to be their 
anger at Durga’s cattle constantly grazing 
in the fields of other cultivators. The 
learned Judge of the lower Court has on 
the basi 3 of the written statements of 
some of the appellants discovered another 
motive, that of the enmity of the zimin- 
dars against Durga. Such a deduction is 
entirely unfair to the appellants when no 
such enmity was put forward on behalf 
of the prosecution. The defence was that 
certain appellants ware falsely implicated 
because they favoured certain zamindars. 
That is not a sufficient basis to jump to 
the conclusion that the zamindars had 
enmity against Durga and engineered the 
beating of Durga by their own partisans. 

Death was caused by the breaking of a 
large number of ribs through pressure, 
and not by striking with lathis. It is 
clear, therefore, that some of the appel¬ 
lants must have acted in an unusual 
manner, and the Judge ought to have 
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taken care to distinguish between the 
guilt of the different appellants. He has 
done nothing of the sort and lumped them 
all together in a conviction under S. 304. 
The charge framed is very unsatisfactory 
without keeping in mind the provisions 

of S. 149, I. P. C. The words of the 

charge are : 

“ You ou or about the 8th day of August 
1929 at Makraon in the morning conjointly 
caused the death of Durga Kumhar by beating 
him with fists, blows, kicks and knee-strokes 
and two to three of you bestrode Durga with 
full weight and force in such a way a3 to 
cause to Durga 19 injuries including fracture 
of 13 ribs in 15 places which injuries you 
knew likely to be fatal, though you did not 
intend to cause Durga’s death, and thereby 
committed an offence punishable under S. 304 
read with S. 147 (3. 149), I. P. C. 

The common intention of the rioters is 
not mentioned ; nor is it mentioned that 
the ribs were likely to be broken in pro¬ 
secution of the common object of the 
rioters. None of the rioters cairied a 
lathi. So it is clear that the common 
object was only to cause simple hurt. It. 
then rested with the prosecution to prove 
that the common object was the breaking) 
of ribs, or that the breaking of the ribs' 
was such an act as the members of that 
assembly knew to be likely to be com¬ 
mitted. One witness, Bharose is a man. 
gifted with observation and has given 
a very accurate description ot the assault. 
The main argument of Mr. O’Neill was 
that the appellants were all wrongly pro¬ 
secuted out of enmity, and that no one 
witnessed the occurrence. After reading 
the statement of Bharose I have not the 
slightest hesitation in believing that, he 
did witness the occurrence. Mr. O’Neill s 
argument rested on what he chose to call 
the contradiction between the oral testi¬ 
mony and the deductions drawn by the 
doctor who held the post-mortem exami¬ 
nation. There is no such contradiction 
in reality. The doctor agreed that pres¬ 
sure applied by men sitting on Durga 
may lead to the breaking of ribs.^ Bharose 
has very distinctly described this method 
of assault. This method of assault was 
adopted by Zulina, Jwala and Bharosa, 
and it can be said in their cases that 
their common object was such as to cause 
such hurt as they knew would be likely 
to result in death. As to those three 
men the conviction under S. 304/149 is 
sound, and I dismiss their appeals. 

As to the other five, there is no evi¬ 
dence to put the common object beyond 
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that of causing hurt. Bharose has said 
that these men kept on kicking, and it 
can well be imagined that when some of 
the appellants were sitting on Durga the 
others could not inflict much injury on 
him by kicking. It cannot be expected 
that these five men would be prepared 
for the unusual course taken by Zulma, 
Jwala and Bharosa in sitting on a pro¬ 
strate body and pressing down the ribs. 
If these three men had carried lathis, 
naturally the other men who joined in 
the assault would have been prepared to 
take into account blows with lathis and 
the likelihood of Durga’s death. Rioters 
other than the three men could not be 
said to have predicted this extraordinary 
behaviour of these particular three men 
and to be prepared for the fatal result of 
the peculiar injuries caused by these 
three men. For this reason five men are 
guilty only of an offence under S. 323 
read with S. 149, I. P. C. In their cases 
I alter the conviction accordingly and 
reduce their sentence to rigorous impri¬ 
sonment for three months each. Jwala 
and Kanhaiya shall surrender to undergo 
the balance of their sentence. 

S.N./R.K, Order accordingly . 

AIR. 1929 Allahabad 576 

Dalal, J. 

Shamsher— Appellant. 

v. 

Gaya and another —Respondents. 

Second Appeal No. 396 of 1927, Decid¬ 
ed on 8th January 1929, against decree 
of Addl. Sub-Judge, Allahabad, D/- 24th 
November 1926. 

Agra Tenancy Act (1926), S. 198 — On 
failure to recover rent, suit brought in civil 
Court—Plaintiff is entitled to declaration 
only and not to decree for possession. 

Where a person, on failure to recover arre¬ 
ars of rent, brings a civil suit, he is entitled 
only to a declaration and not a decree for pos¬ 
session. When such declaratory decree is 
passed he is to seek his remedy in ejectment 
iu a revenue Court. [P 570 C 2] 

Ambika Prasad , Sehat Bahadur Lai 
and Anant Prasad —for Appellant. 

L.M. Boy and Panna Lai —for Res¬ 
pondents. 

Judgment. —The process no doubt is 
very cumbersome, but I am afraid that 
in the present civil suit the plaintiff is 
only entitled to a declaration, and not a 
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decree for possession. The plaintiff Gaya 
sued the defendant Shamsher in the 
revenue Court for recovery of arrears of 
rent, and the defence of the defendant 
Shamsher was that he paid the rent in 
good faith to one Ram Singh. The reve¬ 
nue Court decided in favour of Shamsher 
and dismissed the suit of Gaya. Though 
Gaya is not a zamindar, I think the pro¬ 
visions of S. 198, Tenancy Act, will apply 
when in any suit against a tenant under 
the Act the defendant pleads that the 
relation of landholder and tenant does 
not exist between the plaintiff and him¬ 
self on the ground that he actually and 
in good faith pays the rent of his holding 
to some third person, the question of 
such payment of the rent to such third 
person shall be inquired into, and if the 
question is decided in favour of the de¬ 
fendant, the suit shall be dismissed. 
This was what happened in the revenue 
Court. In pursuance of the decision the 
provisions of Cl. 2, S. 196, will have 
operation. That clause runs as follows : 

“ The decision of the Court on such ques¬ 
tion shall not affect the right of any porson 
entitled to the rent of the holding to establish 
his title by suit in the civil Court.” 

A suit for a declaration of title in the 
civil Court is, therefore, the only reme¬ 
dy provided for on failure of the plain¬ 
tiff Gaya to recover rent from the defen¬ 
dant Shamsher. Both the subordinate] 
Courts have held that the tenancy is not; 
mortgaged to Ram Singh who claims to 
be a mortgagee. Gaya, therefore, is en¬ 
titled to recover rent from Shamsher 
Such a declaratory decree can be granted 
in the present suit. On the basis of that 
decree it will be open to the plaintiff to 
seek his remedy for ejectment in the re¬ 
venue Court once Ram Singh’s claim has 
been removed out of his way. 

In the result I set aside the decree of 
the lower appellate Court and substitute 
in its place a decree for declaration that 
Gaya is entitled to recover the rent of 
the holding from the defendant Sham¬ 
sher, and that Ram Singh has no right 
in the land in suit Gaya misconceived 
his remedy, but his allegations were cor¬ 
rect. So I direct that he shall receive 
half costs of all the Courts. No costs 
are allowed to the defendant. 

S.N./r.K. Decree set aside. 
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Mukerji and Niamatullaii, JJ. 

Baijnath —Defendant—Appellant. 

v. 

Dhani Ram—Plaintiff—Respondent. 

Second Appeal No 1781 of 1927, De¬ 
cided on 26th April 1929, against decree 
of Dist. Judge, Agra, D/- 25th May 1927. 

(a) Civil P. C., S. 96 (3)—Parties agreeing 
that Judge should decide case after hearing 
documentary evidence and making local 
investigation — They further agreeing to 
accept his decision—Decision being virtually 
award was not appealable—Civil P. C. Sch. 

2, R. 16. 

Parties to a suit agreed that the trial Judge 
should decide the case after hearing certain 
documentary evidence and making an inspec¬ 
tion of the locality and further agreed to 
aocept his decision. 

Held : that there can be no appeal from the 
decision of the Court in this case because the 
Judge was constituted an arbitrator and his 
decision was virtually an award. [P 577 C 1] 

(b) Court-Fees Act S. 12—One effective 
way of enforcing payment of deficiency in 
Court-fees is to refuse in second appeal 
to hear counsel of that party. 

Where plaintiff-respoudent fails to make 
up the deficiency in the Court-fees paid by 
him in the trial Court, one of the effective 
ways of enforcing the payment of such Court- 
fees is to refuse to hear the counsol of the 
respondent in second appeal ; 28 All. 270, 

(F.B.) Expl. and Dist. [P 577 C 2] 

B. Malik and Baleshwari Prasad — 
for Appellant. 

S. C. Das —for Respondent. 

Judgment. —This is a second appeal 
by one who was the defendant in the 
suit. The parties to the suit, at one 
stage ot it agreed that the learned Mun- 
sif before whom the suit was, should 
decide the case, after hearing certain 
documentary evidence and making an 
inspection of the locality. They agreed 
.that they would accept the decision of 
the learned Munsif. On the case being 

i 

[decided by the Munsif, an appeal was 
filed by the defendant before the learned 
District Judge. The District Judge held 
that the parties had constituted the 
'Munsif an arbitrator and no appeal lay 
from what was virtually an award. In 
• this view, the learned Judge dismissed 
the appeal. In this second appeal, the 
view of the learned District Judge has 
been contested. 


respondent should not have any. Wo 
have refused to hear the learned counsel 
for the respondent. The reason was 
this. It was reported that there was a 
deficiency in the Court-fee paid by the 
plaintiff-respondent in the Court of first 
instance. The respondent was called 
upon to make good the deficiency, but he 
has not done it. The learned counsel 
for the respondent has urged that the 
only consequence of the non-payment of 
the Court-fee by his client should be 
that this Court will refuse to “ issue the 
decree ” in his favour till he makes good 
the deficiency. The learned counsel 
relies on the Full Bench case of Mohon 
Lai v. Nand Kishore (l). In that case, 
the question was whether the respon¬ 
dent, who had failed to make good the 
deficiency should have his appeal before 
the lower appellate Court (which had 
succeeded) dismissed or whether there 
was some other remedy to compel him 
to make good the deficiency. All that 
the learned Judges held was that the 
procedure of dismissing the respondent’s 
appeal before the lower appellate Court 
was not a right procedure, and that the 

proper thing to do would be to : 

“ stay issuing the decree in favour of the 
respondent, if such should be passed, until 
such time as the additional Court-fee due by 
him may be paid.” 

As we read the judgment, the learned 
Judges never indicated that this was 
the only w r ay of bringing pressure on the 
respondent to make good the deficiency. 
The Court-Fees Act does not provide 
any means by which the deficiency in 
Court fee can be realized. The Courts 
have always taken it upon themselves 
to realize it by such lawful means as 
might bo open to them. One of us, and 
the learned Chief Justice, sitting to 
gether, have, more than once held that 
one of the ways that was open to the 
Court of enforcing payment would be 
not to hear the counsel for the respon¬ 
dent, who was in contempt. We fol¬ 
lowed this procedure and refused to hear 
the respondent’s counsel in second ap¬ 
peal. In the result, the appeal is dis¬ 
missed but without costs. 

S.N./r.K. Appeal dismissed. 


We are of opinion that the view of the * 

learned District Judge is correct and 

|we dismiss this appeal. On the question (i) [ 1900 J 28 All. 270=2 A. L. J. 829= 1905) 
of costs, we are of opinion, that the A. W. N. 280 (F.B.). 

1929 A/73 & 74 
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A. I. R 1929 Allahabad. 578 (1) 

Niamatullah and Bennet, JJ. ' 

Katar Singh and others —Plaintiffs — 
Appellants. 

v. 

B. Bishamber Sahai and others —Defen¬ 
dants—Respondents. 

Second Appeal No. 452 of 1929, Decided 
on 3rd May 1929. against the decree of 
Sub-Judge, Meerut, D/- 11th January 

1929. 

U.P. Land Revenue Act, S 118—Buildings 
belonging to one cosharer before partition 
can be sold by him though site on which 
they stood was assigned to other’s share 
after partition. 

Buildings belonging to a cosharor of a 
village can be sold by him in spite of the fact 
that after partition the site on which the 
buildings stood was assigned to the Kura of 
another cosharer, because there is nothing in 
S. 118 to affect the cosharer’s ownership of 
those buildings. [P 578 G 2] 

Peary Lai Bauerji —for : Appellants. 

Judgment. —-This is a second appeal 
by the plaintiff whose suit for recovery 
of possession of an enclosure and of the 
buildings in it has been dismissed by 
both the lower Courts. The facts are 
simple. Defendant 2 and the plaintiffs 
were cosharers in a village and defen¬ 
dant 2 was the owner of the buildings in 
question. As a result of the partition in 
the revenue Court under S. 118, Land 
Revenue Act, the site of the building 
which belonged to defendant 2 was as¬ 
signed to the kura of the plaintiffs. The 
provision in that section is that the 
cosharer shall be allowed to retain 
the land occupied by his dwelling house 
and other buildings with the building 
therein on condition of his paying for 
it a reasonable ground rent to the 
cosharer in whose portion it may be in¬ 
cluded. Accordingly defendant 2 re¬ 
mained in occupation of his house. The 
present case has arisen because defen¬ 
dant 2 executed a sale-deed of the enclo¬ 
sure and the buildings in suit dated 23rd 
January 1927 in favour of defendant 1. 
The plaintiff-appellant contends that de¬ 
fendant 2 has no right to transfer either 
the site or the buildings. The lower 
appellate Court has found that defendant 
2 had no right to transfer the site, and 
has granted a declaration that plaintiff 
is owner of the site. The plaintiff-ap¬ 
pellant has come in second appeal asking 
for the relief of possession on the allega¬ 
tion that defendant 2 had no right to 
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transfer the buildings. The situation 
before the partition was that defendant 
2 was the owner of the building and the 
site. Tne effect of the partition was to 
transfer the site to the plaintiffs. There 
is nothing whatever in S. 118, Landj 
Revenue Act to affect the ownership by 
defendant 2 of the buildings. Accord¬ 
ingly we consider that defendant 2 re¬ 
mained owner of the buildings. There is 
no restriction on the right of an owner 
of a building to transfer that buildirg. 
The learned vakil for the appellant re-| 
lied on certain rulings which deal with 
the rights of agricultural tenants to 
transfer buildings occupied by them in an 
agricultural village. In our opinion, 
those rulings have no application to the 
present case. Under S. 6, T. P. Act the 
owner of property may transfer it unless 
there is some legal restriction to the 
contrary. In the present case no such 
restriction is shown. Accordingly we con¬ 
sider that the decree of the lower ap¬ 
pellate Court i3 correct and dismiss this 
appeal under 0. 41, R. 11. 

S.N./r.k. Appeal dismissed. 


A. I. R. 1929 Allahabad 578 (2) 

Mukerji, J. 

Kunwar Ram Krishna— -Appellant. 

v. 

Anand Krishna and others —Respon¬ 
dents. 

Second Appeal No, 1915 of 1927, Deci¬ 
ded On 11th April 1929, against decree of 
Addl. Sub-Judge, Bulandshahr, D/- 22nd 
April 1927. 

(a) Evidence Act, S. 92—Party to regis¬ 
tered sale-deed cannot prove contemporane¬ 
ous oral agreement that title to portion of 
property sold would not pass to vendee. 

It is not open to a party to a registered sale- 
deed te prove an oral agreement by evi¬ 
dence either oral or documentary contem¬ 
poraneous with the sale-deed, that in spite of 
a certain property, belonging to the vendor, 
being entered in the sale-deed, title to it 
would not pass to the vendee : 43 A lad. 436. 
Dist. [P 530 C 1] 

(b) Evidence Act, S. 115—Parties to sale- 
deed entering piece of property within Sub- 
Registrar’s jurisdiction in order to give him 
jurisdiction cannot get any relief in Court of 
justice—Registration Act, S. 28. 

Where the parties intended to hoodwink th9 
Sub-Registrar by entering a piece of property 
within his jurisdiction in the sale-deed, in 
order to give that officer jurisdiction, the 
parties contemplated a fraud on the law of 
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registration and so should not bo granted any 
•relief in a Court of justice. [P 530 U 1J 

P. L. Banerji and Babu Lai Mital 
•for Appellant. 

S. A 7 . Seth —for Respondents. 

Judgment. —The plaintiffs, through 
their mother, and certain relations trans¬ 
ferred to the defendant-apppellant two 
items of property, one being landed pro¬ 
perty aud the other being certain houses 
occupied by tenants. The present suit 
was brought by the plaintiff-respondents 
to obtain a declaration that the house 
property was never intended to be sold 
and to bo purchased and that, therefore, 
the plaintiff’s title to the property re¬ 
mains intact. In the alternative the 
plaintiffs ask for delivery of possession. 
The defence was that parties did in fact 
intend to sell and did sell the house 
property and the defendant is the owner 
of the property and he is in possession of 
the same. The Court of first instance 
dismissed the suit. The Court below has 
decreed the suit for possession with res¬ 
pect of one-half of the property on the 
ground that the plaintiffs title ex¬ 
tended to only a half share. The Court 
found that the plaintiffs were out of pos¬ 
session. 

In this Court, it has been contended 
that it was not open to the plaintiffs to 
prove the oral agreement set up by them 
which wa3 calculated to contradict the 
registered sale-deed. It is further urged 
that if the plaintiffs’ case be true, the par¬ 
ties were equally to blame for perpetrat¬ 
ing a fraud on the law of Registration 
and, therefore, the plaintiffs were not 
entitled to any relief from a Court of jus¬ 
tice. There is a cross-objection on be¬ 
half of the plaintiffs but it has not been 
pressed. 

The first point has to be determined on 
a proper interpretation of two sections : 
one of the Evidence Act, S. 92 and the 
other of S. 54, T. P. Act. The latter pro¬ 
vision of law enacts that in the case of 
tangible immovable property of the 
value of Rs. 100 or more, a sale can be 
effected by a registered instrument. This 
means that on the execution of the docu¬ 
ment of sale and the registration of it, 
title passes from the vendor to the ven¬ 
dee. S. 92, Evidence Act lays down : 

“When the terms of a contract, grant or 
other disposition of property or any matter re¬ 
quired by law to be reduced to the form of a 
document, have been proved according to the 
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last section (that is to say, by the production 
of the original document), no evidence of any 
oral agreement or statement shall be admitted 
as between the parties to such instrument oc 
their representatives-in-interest, for the pur¬ 
pose of contradicting, varying, adding to, or 
substracting from, its terms”. 

What the plaintiffs plead is this and 
nothing less than this. They say that 
when the plaintiffs’ mother and relations 
agreed to sell the property and executed 
the sale-deed, the vendors and the vendee 
agreed that in spite of the execution of 
the sale-deed, title to one of the proper¬ 
ties, ostensibly sold, shall not pass to 
the vendee. This is an oral agreement. 
It is true that some documentary evi¬ 
dence has been led to prove this oral 
agreement. The sale-deed was executed 
on 1st September 1920. On 6th Septem¬ 
ber 1920, the vendee gave a note (un¬ 
stamped) one to each of the three vendees, 
saying that he would reconvey the house 
property to the vendors, as the same had 
been entered in the sale-deed for purposes 
of registration. The notes were antedated 
and the dato of the sale-deed was put 
down. But the section, as I undersand 
it, excludes evidence of all sorts, oral and 
documentary, when what is sought to be 
proved is an oral agreement or oral state¬ 
ment. Thi3 agreement, if it existed, 
must have existed on 1st September 1920. 

The learned counsel for the respon¬ 
dents relies on proviso (l) of S. 92 and 
argues that he is entitled to prove under 
that proviso, such facts as would invali¬ 
date the document and, therefore, he is 
entitled to prove that the portion of the 
property that was within the jurisdic¬ 
tion of the Sub-Registrar, was not meant 
to be sold and, therefore, the Sub-Regis¬ 
trar had no jurisdiction to register the 
document and further, therefore, the sale- 
deed was invalid in law, as it required a 
valid registration. As I read proviso (1) 
of S. 92, the learned counsel’s argument 
does not find any place into that proviso. 
The illustrative words are : 

“fraud, intimidation, illegality, want of due 
execution, want af capacity in any contract¬ 
ing party, want or failure of consideration, or 
mistake in fact or law”. 

They explain what is meant by the 
proviso. The illustrations may not be 
exhaustive. I express no opinion on the 
point, but they certainly indicate what 
was in the mind of the legislature. They 
indicate that certain independent fact3, 
although they may be intimately con¬ 
nected, may be proved, which would take 
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away from the document its normal 
value. 

The learned counsel has cited the case 
of G Narsimha Rao v. G. Papunna (l), 
but that case does not discuss S. 92 at 
all. The case went up before the High 
Court as a second appeal and there was 
the finding of fact that a certain very 
small piece of property had been entered 
in the sale-deed simply with a view to 
obtain registration of the document at a 
particular place. On that finding of fact 
it was held that the registration was 
void. This case is no authority for the 
question which I have to decide, namely, 
whether it is open to a party to a regis¬ 
tered sale-deed to prove an oral agree¬ 
ment, contemporaneous with the sale- 
deed, that in spite of a certain property, 
belonging to the vendor, being entered in 
the sale-deed, title to it would not pass 
to the vendee. In my opinion, the law 
does not grant such an opportunity to a 
party and if it did, the result would be 
simply disastrous. 

The second contention of the appellant 
is equally good. If the facts, as alleged 
by the plaintiffs, be true, namely, the 
parties intended to hoodwink the Sub- 
Registrar by entering a piece of property 
within his jurisdiction in the sale-deed, 
in order to give that officer jurisdiction 
the parties contemplated a fraud on the 
law of registration. That being so, the 
plaintiffs should not be granted any re¬ 
lief in a Court of justice. In either view 
1 of the case, the plaintiffs’ suit should 
have been dismissed. I allow the ap¬ 
peal, set aside the decree of the Court 
below and dismiss the plaintiffs’ suit 
with costs throughout. The cross-objec¬ 
tion is also dismissed with costs. The 
respondents’ counsel asks leave to appeal 
and it is granted. 

S.N./lt.K. Appeal allowed . 

(T7 [19203 43 Mad. 436—3S M. L. J. 327=56 
I. G. 519=11 M. L. W. 394. 
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Niamatullah and Bennet, JJ. 

B. Sheo Prasad Singh — Judgment- 
debtor—Applicant. 

v. 

Aluffassil Bank Ltd., Gorakhpur — 
Decree-holder—Opposite Party. 

Execution First Appeal No. 249 of 
1928, Decided on 22nd April 1929, against 
decree of Addl. Sub-Judge, Gorakhpur, 
D/- 14th April 1928. 


1929 

Civil P. C., O, 34, R. 14 — Mortgage de¬ 
clared to be nullity — Mortgagee obtaining 
money decree in lieu of original supposed 
mortgage—R. 14 has no application, 

Whare a mortgage has been declared to be a 
nullity and the mortgagee obtains a money 
decree in lieu of what was originally consi¬ 
dered to be a mortgage, there is no subsisting 
mortgage and 0. 34, R. 14 can have no appli¬ 
cation : 39 All. 36; 42 All, 566, Rel. on. 

[P 581 C 2], 

Shiva Prasad Sinha —for Applicant. 

N. Upadhiya and G. Agarwala —for 
Opposite Party. 

Judgment.—This is a judgment- 
debtor’s appeal arising out of proceedings 
in execution of a simple money decree 
obtained by the decree-holder under the 
following circumstances: 

On 6th April 1920, the appellant 

executed a deed of mortgage in favour of 
the decree-holder for Rs. 6,000. The 
appellant was a member of a joint Hindu 
family with his nephew, and the property 
hypothecated belonged to the joint 
family. Accordingly, the nephew insti¬ 
tuted a suit for setting aside the mort¬ 
gage in favour of the decree-holder. The 
suit succeeded, and a decree was passed 
in favour of the nephew on 6th December 
1926 declaring the mortgage-deed to be 
invalid. The decree-holder then insti¬ 
tuted a suit for simple money decree, 
which he obtained on 31st October 1927 
for a sum of Rs. 12,621-14-0. In execu¬ 
tion of that decree he attached the in¬ 
terests of the judgment-debtor in the 
mortgaged property. That the interests 
of a member of a joint Hindu family in 
the joint property can be attached by the 
creditor admits of no doubt, and has not 
been disputed in this appeal. The judg¬ 
ment-debtor objected to the attachment 

with reference to O. 34, R. 14, Civil P.C., 
which provides: . , 

“Where a mortgagee has obtained a decree 
for the payment of money in satisfaction o » 
claim arising under the mortgage, he snair 
not be entitled to bring the mortgaged property 
to sale otherwise than by instituting a suij 
for sale in enforcement of suoh son no- 
withstanding anything contained in U. Li, 

R 2 n 

The contention put forward on his 
behalf is that it is not open to the decree- 
holder to have the mortgaged property 
sold in execution of the simple money 
decree, except in the manner laid down 
in 0.34, Civil P.C, In our opinion this 
contention is absolutely untenable. 0. 

R 14, pre-supposes that a valid mor^% 
capable of enforcement subsists and that, 
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if the mortgaged property is sold in 
execution of the simple money decree, 
the men abrance created by the mortgage 
iwill continue to subsist. In the present 
instance, the mortgage originally made 
by the appellant has been declared to be 
|i nullity. It cannot be regarded as a 
mortgage. In other words, no incum¬ 
brance exists. The decree-holder himsel 
has obtained a simple money decree in 
lieu of what was originally considered to 
be a charge. If, therefore, there is no 

subsisting mortgage, 0. 31, R* caa 
have no possible application. The cases 
Chedi Lai v. Saadat-un-nissa Bibi(l) and 
Suraj Narain Singh v. Jagbali Shukul 
(2), are in point. For these reasons we 
think that the order of the lower appel¬ 
late Court is perfectly correct. W © dis¬ 
miss the appeal with costs. 

S.N./R.K. Appeal dismissed. 

(1) [1916] 33 All. 3G=36 I. C. 907=14 A.L.J. 

902. 

(2) [1920] 42 All. 566=57 I. C. 14=18 A.L.J. 

677. 
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* (d) Civil P. C., S. 115 —High Court has 
revisional powers under Charitable and Ke- 

ligious Endowments Act— Charitable and Ke- 

ligious Endowments Act (14 of 1920), o. 1 • 

Tho acts of a Distriot Judge under Act 14 of 
1920, are open to correction by the High 
Court under its revisional jurisdiction exer¬ 
cisable under S. 115, Civil P. C. Legislators 
were not ignorant of the existence of rovision- 
al jurisdiction in the High Court when they 
framed S. 12. They might have said that 
neither an appeal nor a revision shall lie. 1 no 
omisison of the word revision confirms the 

opinion that a revision is not shut out. 

L [P 583 C 2, P 594 C 2] 

(e) Civil P. C.. S. 115 — Jurisdiction. 

High Court cannot in revision correct au 
error of judgment. L L> 595 ^ 

Peary Lai Banerji —for Applicant. 

K. N. Katin and Shiva Prasad Smha 
—for Opposite Parties. 

Mukerji, J. —This is au application 
to revise an order of the District Judge 
of Moradabad, made ou 13th September 
1927 under the following circumstances. 
A certain Mahomedan gentleman made a 
waqf of his property for tho benefit of 
his descendants, on 20th August 1915. 
The afore 3 aid property was subject to 
heavy encumbrances. The mutawalli for 
the time being, Mt. Jafri, who was the 


Mukerji and Young, JJ. 

Mohammad Abdul Wahid Khan Ap¬ 
plicant. 

v. 

Radha Kishun and another Opposite 
Parties. 

Civil Revn. No. 288 of 1927, Decided 
on 8th May 1929, against order of Dist. 
Judge, Moradabad, D/- 8th September 

1927 

(a) Civil P. C., S. 115 (1) “Case decided” 

—Meaning explained. 

The words 14 case decided by a Court mean 
a matter which has been disposed of effectual¬ 
ly by the Court and not merely for tho time 
being. A purely ad interim order that does 
not effectually dispose of the matter before 
the Court would not bo case decided: A. I. R. 
1917 P. C. 71, Foil. ' ' [P 583 C 1] 

(b) Charitable and Religious Trusts Act 
(14 of 1920), S. 2—District Judge is subordi¬ 
nate to High Court. 

In the cases under Charitable and Religious 
Trusts Act, Judge acts as a Court of law and 
therefore under S. 3, Civil P. C., District 
Judge’s Court is a Court subordinate to the 
High Court. [P 583 C 2] 

(c) Charitable and Religious Trusts Act 
(14 of 1920), S. 7—Application to District 
Judge for advice is case. 

When trustee makes an application to tho 
District Judge to obtain his opinion or advice, 
a case is presented before the District Judge 
for decision; A. I . R. 1917 P. C. 71, Appl. 

[P 593 C 2] 


daughter of the dedicator, made an ap¬ 
plication to the District Judge of Mora¬ 
dabad, seeking his permission to sell a 
portion of the property of village Lohari 
Khadar. She had arranged with one 
Radha Kishen, one of the opposite par¬ 
ties in this case, that a 14 biswa share 
should be sold to Radha Kishen for the 
sum of Rs. 13,500. The learned District 
Judge granted the permission sought. 
Had ha Kishen, as a matter of precaution, 
made an application to the District 
Judge, on 2nd September 1927 asking 
him to take steps to ensure that there 
was no litigation in future with respect 
to the property purchased by himself. 
He said, in the petition, that the pro¬ 
perty was waqf and people might, there¬ 
after, raise all sorts of objections to tho 
sale. Radha Kishen, therefore, proposed 
that the District Judge should issue a 
notification stating that so much proper¬ 
ty was being sold for s: much, to such 
and such person and calling upon any 
person, who might be interested to do so, 
to file any objection before the Court. The 
District Judge acceded to this request 
and a notification wa3 issued. Abdul 
Wahid Khan, the applicant before this 
Court sent in a letter to the District 
Judge saying that he had heard that the 
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property was being sold and he offered 
to pay Rs. 16,000 for the share 14 biswas, 
for the sale of which the District Judge 
had already granted permission for 
Rs. 13,500. The learned Judge direct¬ 
ed Abdul Wahid Khan to appear before 
him on the 8th September, which date 
he had fixed for the appearance of per¬ 
sons who might be interested in the sale 
of the property. On that date, as the 
order sheet shows, in the presence of 
Radha Ivishen and his counsel and Jafri 
Begum’s counsel, the Judge accepted 
Abdul Wahid’s offer of Rs. 16,000 for the 
sale of 14 biswas share. The same day, 
apparently, after Abdul Wahid Khan had 
left the Court, Radha Kishen made an 
application to the District Judge that 
without foregoing his right to bring a 
suit to obtain a specific performance of 
the contract for the sale that may exist in 
his favour, he was offering the sum of 
Rs. 16,000, for the property. The learn¬ 
ed District Judge in the absence of Ab¬ 
dul Wahid Khan, made the following 
order: 

“ This is not unreasonable. I have no ob¬ 
jection to the sale in favour of Radha Kishen 
for Rs. 10,000. My only reason for preferring 
Abdul Wahid was that he was offering a 
larger sum.” 

Abdul Wahid Khan, having come to 
know of this later order, presented a peti¬ 
tion to the District Judge on 13th Sep¬ 
tember complaining that the order in 
favour of Radha Kishen had been made 
ex parte, in his absence. He offered, by 
his petition, to pay Rs. 18,000 an amount 
being in excess of Radha Kishen’s offer, 
by Rs. 2,000. He pointed out that it 
was to the interest of the waqf property 
that it should fetch as much price as was 
possible. On the same day, the learned 
Judge passed the order complained of. 
The learned Judge said that he had ac¬ 
cepted Abdul Wahid’s offer, because, at 
the time, his was the highest offer; but 
as Radha Kishen made the same offer 
and as there was a sort of agreement 
between the mutawalli and Radha Kishen 
the learned Judge had agreed that Radha 
Kishen should make the purchase. The 
learned Judge refused the application of 
Abdul Wahid Khan but made the remark 
that it was always open to Abdul Wahib 
to file a suit against the mutawalli. 

It is urged on behalf of Abdul Wahid 
Khan that the learned Judge should not 
have altered his order of 8th September 
1927, in the applicant’s favour which 


had been passed in the presence of all 
parties and after hearing all parties, and 
that, in any case, the subsequent offer of 
Rs. 18,000 made by the applicant should 
have been accepted. 

In answer to this contention on behalf 
of Abdul Wahid Khan, the learned coun¬ 
sel for the respondents has urged, first, 
that no revision is competent, the High 
Court having no power to revise an order 
of the District Judge passed under the 
Charitable and Religious Trusts Act (Act 
14 of 1920), and secondly that in any 
case, the opinion of the District Judge, 
which was granted uuder S. 7 of the Act 
preferring Radha Kishen to Abdul Wahid 
was a matter entirely within the discre* 
tion of the Judge and that for that rea¬ 
son, it was not open to correction by the 
High Court, even if the High Court had 
the power to interfere. 

As regards the first point, I am clearly 
of opinion that the contention has no 
force, whatsoever. The power to inter¬ 
fere in revision has been granted to the 
High Court under S. 115, Civil P. C. 
The conditions that must exist to enable 
the High Court to call for the record of 
any case are these: 

(1) There should be a case decided by 
a Court. 

(2) That Court should be subordinate 
to the High Court. 

(3) And there should be no appeal 

allowed by the law. 

There can be no doubt that the powers 
which may be exercised by the District 
Judge and the acts that he may perform 
uuder Act 14 of 1920, are exercised and 
performed by the Judge as a Court. 
The section with which we are imme¬ 
diately concerned is S. 7 of the Act. It 
says that where a trustee wants advice 
or direction, he might apply to the 
“Court.” The word “Court” is defi¬ 
ned in the Act itself (vide S. 2 as amend¬ 
ed by Act 41 of 1923) as the Court ot 
the District Judge or any other Court 
empowered in that behalf by the Hi go 
Court in the exercise of its original civi 
jurisdiction. Thus, the officer whose 
order is complained of is a Court subordi¬ 
nate to the High Court and one of the 
conditions is thus complied with. 

The second condition that is necessary 
is that there should be a case deci e * 
The Civil Procedure Code does not de¬ 
fine the word “case,” nor does it say 
what it means by the word decided 
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in S. 115. In my opinion the words 
“ a case decided by a Court ” mean ‘ a 
matter which has been disposed of effec¬ 
tually by the Court and not merely for 
the time being.” Thus, a purely ad in¬ 
terim order or an order that does not effec¬ 
tually dispose of the matter before the 
ICourt, would, not be a “ case decided.” 

As regards the third point, it is conce¬ 
ded that the law does not allow any ap¬ 
peal against an order made or advice 
given by the District Judge under S. 7 
of the Act 14 of 1920. This is specifically 
mentioned in S. 12 of the Act. 

The first two questions of jurisdiction 
and meaning of the words ' case decided” 
came up for judicial interpretation before 
their Lordships of the Privy Council, in 
the well-known case of Bala Krishna 
Udayar v. Vasudeva Ayyar (1). That 
case arose under the Act 20 of 1863, 
the Religious Endowments Act. S. 10 
of that Act was the subject-matter for 
the consideration of their Lordships of 
the Privy Council and the question that 
had to be answered was whether a Dis¬ 
trict Judge could direct the committee of 
management, who had failed to make 
an election to the committee, within the 
statutory period to hold an election for 
the purpose of filling up a vacancy. The 
District Judge had declared that the 
person so elected, under his orders, by 
the members of the committee, should 
be one of the members of the same. 
This order was impeached before the 
High Court and the High Court in the 
exercise of its revisional jurisdiction 
under S. 115, Civil P. C. set it aside. 
Before their Lordships of the Privy 
Council it was contended that the High 
Court had no jurisdiction because its 
revisional power did not extend over the 
Judge and further, the matter before the 
Judge was not “a case decided.” There 
Lordships of the Privy Council disal¬ 
lowed both these contentions. To start 
with, their Lordships pointed out that 
if a civil Court should act absolutely 
and whimsically in the' matter of its 
jurisdiction, and there being no appeal 
allowed, there would be no remedy if the 
High Court were not empowered to 
interfere. Having pointed this out, 
their Lordships examined the law. 
Tbeir Lordships examined the provisions 
of Act 20 of 1863 and came to the con- 

* _7 1) A. E R. 1917~P. C. 71=40 Mad. 793=44 
I. A. 2G1 (P.C.). 


elusion that the acts performed by the 
District Judge were performed by him 
as a Court of law and not merely as a 
persona designata, whose determinations 
were not to be treated a3 judgment of a 
legal tribunal. I have already pointed out ( 
that in this case before us, the Judge 
acts as a Court of law and, therefore, 
under S. 3, Civil P. C, the District 
Judge’s Court is a Court subordinate to : 
the High Court. Thus, one of the con¬ 
ditions laid down in S. 115, Civil P. C. 
exists. On the second question of what 
was a “ case ” decided, their Lordships 
remarked that there was no definition 
of the word case in the Code. Then 
they said. 

“ It cannot, in their Lordships’ view, be 
confined to a litigation in which there is a 
plaintiff who seeks to obtain a particular re¬ 
lief in damages or otherwise, against a defen¬ 
dant who is before the Court. It must, they 
think, include an exparte application such as 
that made in this case, praying that persons 
in the position of trustees or officials should 
perform their trust or discharge their official 
duties. Their Lordships concur, therefore, 
with the High Court, in thinking that the 
matter adjudicated upon was a case within 
the meaning of S. 115 of the Code.” 

It will be noticed that in the opinion 
of their Lordships of the Privy Council, 
an exparte application might amount to 
to a case and the disposal of it would, 
necessarily, be a case decided. 

Applying the law laid down by their 
Lordships of the Privy Council to the 
case before us, I have no hesitation in 
9aying that when a trustee makes an ap¬ 
plication to the District Judge to 
obtain his opinion or advice, a case is 
presented before the District Judge for 
his “ decision Suppose in such a case, 
the District Judge says, 

“ I am overwhelmed with criminal work; 
letthe applicant go to the Government Pleader 
for advice. ” 

Can it be contended for a moment, 
that the High Court will have no power 
under S. 115, Civil P. C. to direct the 
District Judge to take up the application 
and give his advice or opinion to the 
applicant, on the ground that the Dis¬ 
trict Judge failed to exercise a jurisdic¬ 
tion that was vested in him by law. 

I come to the conclusion that the acts 
of the District Judge uuder Act 14 of 
1920 are open to correction by the High; 
Court under its revisional jurisdiction 
exercisable under S. 115, Civil P. C. 

On the merits, the'question is whether 
we should interfere and if so, how ? At 
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one stage of the argument it was con¬ 
tended, on behalf of the respondents, by 
their learned counsel that it was always 
open to the trustee seeking the District 
Judge’s advice not to follow it and 
that,. therefore, if the High Court 
substituted its advice in place of the 
District Judge’s advice, the applicant 
(Jafri Begum) could always refuse 
to follow the High Court’s opinion 
or advice and further, that, therefore, the 
High Court should not interfere with 
the District Judge’s advice. This, in 
my opinion, is a very unsound argument. 
It is true, S 7, Charitable and Religious 
Trusts Act (Act 14 of 1920) does not say 
what is going to happen in case the 
applicant decides not to follow the Dis¬ 
trict Judge’s advice after seeking it. All 
that it does say is that a trustee, acting 
on the advice, shall be deemed to have 
discharged his duty as such trustee, in 
the matter in respect of which the peti¬ 
tion was made. Because the legislature 
thought that it was not necessary for it 
to impose a penalty on the trustee, it 
does not follow that the District Judge 
should refuse to give his advice or direc¬ 
tion or that the High Court, where it 
finds that the advice is entirely unsuita¬ 
ble, should not substitute its own advice 
or opinion in the matter. I need hardly 
point out that I am assuming that the 
High Court would interfere only in suita¬ 
ble cases and not at random or arbitra¬ 
rily. 

A case like this may easily arise. 
A trustee states his case in his petition 
and receives advice from the District* 
Judge which is manifestly to the detri¬ 
ment of the trust property. The trustee 
may take upon himself the responsibi¬ 
lity of ignoring that advice without 
bringing on himself any charge of com¬ 
mitting breach of trust. He may also 
come up in revision before the High 
Court and show that the District Judge, 
in giving the advice, has not really con¬ 
sidered the matter at all, has not applied 
his mind to the case and has thereby, in 
the exercise of his jurisdiction, acted 
with material irregularity. The High 
Court may think it fit to set aside the 
advice of the District Judge and put the 
trustee in possession of better advice. 
In my opinion, it is impossible to say 
that suitable cases may not arise in 
which, an exercise of the revisional 
jurisdiction of the High Court might be 
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desirable. It may be pointed out, that 
in framing *S. 12 of the Act (Act 14 of 
1920) the legislature intentionally con¬ 
fined themselves to appeal and said 
nothing about revision. S. 12 runs as 
follows: 

“No appeal shall lie from any order passed 
or against any opinion or advice or direction 
given under this Act.” 

Having regard to the decision of the 
Privy Council, in Bala Krishna Udayar 
v Vasudeva Ayyar (l), quoted above, 
we cannot take it that the legislature 
were ignorant of the existence of revi¬ 
sional jurisdiction in the High Court 
when they framed the S. 12. They 
might have said that neither an appeal 
nor a revision shall lie. The omission 
of the word revision confirms my opin¬ 
ion that a revision is not shut out. 

Coming to the merits of the case' 
before us, the position seems to be this. 
Radha Kishen has already obtained a 
sale-deed in his favour from Mt. Jafri. 

It was executed on 12th September 1927 
and registered on 13th September 1927, 
the latter being the date of Abdul 
Wahid’s application offering Rs. 18,000. 

I do not approve of the learned Judge's 
preference of Radha Hishen to Abdul 
Wahid and iu my opinion, Abdul Wahid, 
having offered Rs. 16,000 in the presence 
of Radha Kishen's counsel, and the 
learned Judge having accepted the same, 
it was not open to the Judge to accept 
the subsequent offer to Radha Kishen of 
Rs. 16,000. Ordinary business methods 
should have been followed. There was 
no question of an agreement being in 
existence with Radha Kishen, because 
the entire negotiation was, by consent, 
to be subject to the Judge’s advice and 
opinion. At the instance of Radha 
Kishen himself, the notification was 
issued, inviting people to come and otter 
objections to the proposed sale to Radha 
Kishen. If Radha Kishen was going to 

buy the property cheap by paying rupees 
2,500 less than the fair price, it was 
certainly open to the District Judge to 
advise Mt. Jafri not to accept that offer, 
and to advise her to accept Abdul Wa¬ 
hid's, for Rs. 16,000. Abdul Wahid’s 
subsequent offer of Rs- 18,000 is of no 
consequence, coming as it did, five days 
later. 

The District Judge, no doubt, acted 
somewhat improperly when he advised 
Mt. Jafri to accept Radha Kishen's 
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belated offer of Rs. 16,000. But did he 
act illegally or with material irregular¬ 
ity? As I have said, he was wrong, his 
advice was not sound. But that does 
not mean that he exercised his jurisdic¬ 
tion illegally or with material irregula¬ 
rity. He did consider the matter care¬ 
fully, though I may not be in agreement 
!with him, 'in the result. We cannot 
j correct in revision, a mere error of judg¬ 
ment. On this ground we cannot inter¬ 
fere. There is another aspect of the case. 
Suppose it is a case in which we may 
interfere under the law. But we are not 
bound to interfere, unless we think that 
we ought to interfere. The question is, 
whether we should undo all the trans¬ 
actions that have already taken place, 
uudo the sale, undo the mutation and 
undo all that has happened during oyer 
the last year and half, during which 
presumably, Radha Kishen has been in 
possession. The daughter of the dedica¬ 
tor, who is the trustee and, presumably 
the principal beneficiary under the waqf, 
is satisfied with the District Judge’s 
order. We find that none, hut the in¬ 
tending purchaser Abdul Wahid Khan, is 
interested in questioning the order. In 
the circumstances, Ido not think that 
I should interfere and advise Jafri Begum 
to cancel the sale in favour of Radha 
Kishen and to execute a new sale in 
favour of Abdul Wahid Khan, for the 
same amount as has been paid by Radha 
Kishen. 

In the result, I would dismiss the 
application, but under the circumstances 
without costs. The order impeached was 
certainly of doubtful propriety, and the 
contention of the respondents that the 
High Court had no revisional jurisdic¬ 
tion has been found to be untenable. I 
would make .the parties pay their own 
costs of the present application. 

Young, J.—I agree. 

Y.B./r.K. Application dismissed. 
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Dalal, J. 

Sis Bam and others —Appellants. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 98 of 1929, Deci¬ 
ded on 9th April 1929, against order of 

Sess. Judge, Moradabad, D/- 17th Decem¬ 
ber 1928. 

(a) Penal Code S. 366 - A-When after 
inducement offender offers girl to several 


persons, fresh offence is not committed at 

every fresh offer of sale. 

Au offence under S. 306-A, is one of induce¬ 
ment with a particular object and when after 
inducement the offender oilers the girl to 
several persons a fresh offence is not com¬ 
mitted at every fresh offer for sale. Several 
offers for sale evidence the criminal intention 
of the offendor just as much as oue offer for 
sale. If a person is convioted of seducing the 
girl he cannot bo convicted over again for the 
same seduction unless in a case whore the girl 
had returned to her parents and thou subse- 

ouentlv there had been a fresh seduction. 

1 J [P 5S5 C 2] 

* (b) Criminal P. C., S. 397—Powers of 

High Court. 

High Court has power to direct separate sen¬ 
tences of separate trials to run concurrently. 

[P 585 C 2] 

Sankar Saran —for the Crown. 
Judgment. —The case is a very clear 
one. All the appellants have been rightly 
convicted, and I dismiss the appeal. 
What delayed my decision for a consi¬ 
derable time was by reason of a second 
similar charge against Sisram and Debi 
for seducing the same girl. This refers 
to appeal No. 97. The learned Judge has 
not explained the circumstances. W hat 
the learned Government Pleader and I 
gather is that Sisram and Debi were 
separately tried for offering the girl after 
seduction to separate persons for sale. 
An offence under S. 366 A, however, is ( 
one of inducement with a particular 
object, and when after inducement the 
offender offers the girl to several persons, 
a fresh offence is not committed at every 
fresh offer for sale. Several offers for 
sale evidence the criminal intention of 
the offender just as much as one otter 
for sale. Under the circumstances once 
Sisram aud Debi were convicted of seduc-! 
ing the girl they could not be convicted 
over again for the same seduction unless 
in a case where the girl had returned to 
her parents and then subsequently there 
had been a fresh seduction. Such is, 
however, not the case in appeal No. 97. 
The convictionin the case of appeal No. 97 
svould have been fully justified if there had 
not been a previous conviction in appeal 

No. 98. Under S. 397, Criminal P. C., 
this Court has power to direct separate 
sentences of separate trials to run con¬ 
currently. The order in appeal No. 97, 
therefore, shall be that the sentence in 
that case shall run concurrently with the 
sentence in appeal No. 98, and that other¬ 
wise the appeal is dismissed. 

P.N./R.K. Order accordingly • 
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Mukerji and Young, JJ. 

Asa Bam and another —Plaintiffs — 
Appellants. 

v. 

Bar am Singh and others —Defendants 
—Respondents. 

Second Appeal No. 443 of 1927, Deci¬ 
ded on 13th May 1929, against the decree 
of Addl. Sub-Judge, Saharanpur, D/- 
15th November 1926. 

# Contract Act, S. 25 (3)—Defendant exe¬ 
cuting money bond in favour of plaintiff 
in consideration of his father’s time barred 
debt—He is liable only to extent of joint 
family property as S. 25 (3) covers only case 
of person who would be liable to pay but 
for limitation barring suit. 

Where defendant executed a simple money 
bond in favour of the plaintiff in considera¬ 
tion of a debt owed by his father but which 
had become time barred at the date of the 
execution of the bond the son is not per¬ 
sonally liable and the bond can only be en¬ 
forced against him to the extent of the joint 
family property as S. 25 (3) covers only the 
case of a person who would be liable to pay but 
for the limitation barring the suit and so an 
agreement by a son to pay personally father’s 
time barred debt is without consideration. 

[P 586 C 2] 

iff. L. Agarwala —for Appellants. 

iff. A. Aziz —for Respondents. 

Judgment. —This appeal raises a nice 
question of law. We have however no 
difficulty in deciding it. The first two 
defendants executed a simple money bond 
in favour of plaintiffs-appellants, in 
consideration of a debt owed by their 
father, but was one which had become 
time barred at the date of the execution 
of the bond in suit. The claim failed 
in the first Court, but succeeded in the 
lower appellate Court. Defendant 3, 
who was a minor brother of the other 
two defendants and who was not a party 
to the bond, was exempted from the 
claim. The learned Subordinate Judge, 
in decreeing the claim, directed that the 
amount of the decree should be realized 
from the ^rds share of the joint family 
property which belonged to the first two 
defendants. 

The plaintiffs have come up in second 
appeal and it is contended that there 
should have been a personal decree 
against first two defendants, as the exe¬ 
cutants of the bond. 

Reliance has been placed on S. 25, 
Contract Act. It is argued that defen¬ 
dants 1 and 2 agreed to pay a time- 
barred debt and therefore entered into 
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valid contract with the plaintiffs and, 
as they agreed to pay personally, the 
personal agreement should have been 
enforced by the Court below. 

Section 25 (3) runs as follows: 

An agreement made without considera¬ 
tion is void, unless it is a promise, made in 
writing and signed by the person to be charg¬ 
ed therewith, or by his agent generally or 
specially authorized in that behaif, to pay 
wholly or in part a debt of which the cre¬ 
ditor might have enforced payment but for 
the law for the limitation of suits.” 

The words “ of which the creditor 
might have enforced payment,” accor¬ 
ding to the learned counsel for the ap¬ 
pellant, would include a debt which is 
not payable by the executants of the 
bond themselves. But as we read that 
sub-section, we think that it is meant 
to cover only the case of the person who 
would be liable pay but for the limita¬ 
tion barring the suit. In this case the 
bond could be enforced against the son9 
only to the extent of the joint family 
property. The sons would not be per¬ 
sonally liable at all. That being the 
case, if the bond in suit did come, as 
to which we express no opinion, within 
S. 25 (3), any agreements as to liability 
which could not be enforced originally, 
could not be enforced under the new 
agreement. To make it clear, the son9 
were liable only to the extent of the 
family property. If they agreed to pay 
the father’s debt, any agreement that 
they would pay personally would be 
without consideration as it would not 
be within S- 25 (3). No authority has 
been cited on either side. We think 
that the decree passed by the Court be¬ 
low is a just and proper decree and we 
see no reason to interfere with it, unless 
some clear authority is produced to in¬ 
duce us to do so. The appeal fails and 
is hereby dismissed with costs. 

p.n./r.k. Appeal dismissed. 
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Mukerji and Niamatullah, JJ. 

Gir war Singh —Defendant—Applicant. 

v. 

Shah Ram Chander — Plaintiff Op- 

posit Party. 

Civil Revn No. 160 of 1928, Decided 
on 26th April 1929, against order of Dist. 
Judge, Mainpuri, D/- 2nd March 1928. 

(a) Agra Tenancy Act (1926) S. 248 (3) — 
Suit for profit* against lambardar — Claim 
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partially decreed — On appeal by plaintiff 
District Judge setting aside trial Court’s 
order and remanding suit—No second appeal 
would lie against such remand. 

A suit was brought for the recovery of pro¬ 
fits from a lambardar amounting to less than 
Rs. 200, the suit was decreed partially and on 
appeal by the plaintiff the District Judge pur¬ 
ported to set aside the order of the Assistant 
Collector, and remand the suit and defendant 
then filed a second appeal. 

Held : that no second appeal would lie from 

the remand order of the District Judge. 

[P 587 C 2] 

(b) Agra Tenancy Act (1926) S. 253 
Scope. 

As revision lies only in those cases where 
appeal to the District Judge lies, no revision 
lies to the High Court in suits for profits deci¬ 
ded by the revenue Courts if the valuation of 
the suit does not exceed Rs. 200 because in 
such cases no appeal lies to the District Judge. 

[P 587 C 2] 

Baleslnuari Prasad —for Applicant. 

M. L . Aganvala —for Opposite Party. 

Judgment. —This is a defendant’s ap¬ 
plication in revision purporting to have 
been made under S 115, Civil P. C., and 
arises under the following circumstances: 

The plaintiff, who is the respondent in 
this Court, brought a suit against the ap¬ 
plicant for recovery of a certain amount 
of money, which wa3 below Rs. 200, by 
way of profits, the applicant being the 
lamhardar of a village. The Assistant 
Collector, First Class, gave a decree for the 
small sum of Rs. 33 and odd. The plain¬ 
tiff-respondent filed an appeal before the 
learned District Judge, and that officer 
purported to set aside the order under 
appeal and remand the suit with the 
direction that accounts should be made up 
under certain directions given in the Dis¬ 
trict Judge’s judgment. The applicant 
then filed a second appeal; but in the 
course of the hearing of the appeal he 
took up the position that his petition of 
appeal might be treated as an application 
for revision. A preliminary'objection is 
taken that this Court has no rovisional 
power over this case. 

We have heard the learned counsel for 
the parties. The situation seems to be 
this. The suit was filed after the new 
Tenancy Act of 1926 came into force. 
Under S. 212 of this new' Act an appeal 
has been allowed in a suit for profits from 
a decree of the Assistant Collector, First 
Class, only where the valuation of the 
suit exceeds R 3 . 200. It is clear there¬ 
fore, that no appeal lay, in this particular 
caee to the District Judge and this is 
the complaint of the defendant appel- 
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lant. The first question therefore is 
whether a second appeal lies. The reply 
of the respondents is that a second appeal 
is forbidden, from an order of remand, by 
S. 218 (3), Tenancy Act of 1026. This 
objection seems to be sound, and we hold 
that no second appeal lies. 

As for revision, the jurisdiction of the 
High Court, as conferred by S. 115, Civil 
P. C., has been taken away by S. 264, 
Tenancy Act. The revisional power; 
that has been conferred on the High Court 
by the Tenancy Act is the power to be 
found in S. 253 of the Act itself. This 
section gives jurisdiction to the High 
Court in cases decided by revenue Court, 
where an appeal lies to the District! 
Judge. We have already stated that no 
appeal lay, in this case to the District 
Judge. The result is that the order of 
the District Judge is not open to revision 
by this Court. The application fails, and 
is hereby dismissed with costs. 

S.N./r.K. Revision dismissed . 
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Dalal, J. 

Shanker Singh and others —Applicants. 

v. 

Emperor —Opposite Party. 

Criminal Revn. No. 135 of 1929, Deci¬ 
ded on 11th April 1929, against order of 
Sess. Judge, Farrukhabad, D/- 25th 
January 1929. 

(a) Criminal P. C., S. 435 — Meaning of 

legality and propriety explained. 

The words legality and propriety in S. 435 
would both include questions of law as to 
whether a finding, sentence or order is legal 
or proper having regard to the evidence. The 
word, correctness, does not mean that the High 
Court may inquire whether the finding was 
acceptable to it on a balance of the evidence 
recorded in the trial Court. The correctness 
of the finding, sentence or order also implies a 
legal defence such as the finding being based 
on an entire want of evidence or being incorrect 
in the sense that witness may have said for 
instance, that no theft was committed and the 
Court may have recorded a finding that theft 
was committed. [P 588 C 1] 

(b) Criminal P. C., S. 435—High Court is 
precluded from interfering if finding has 
basis in some evidence. 

Where there is evidence of whatsoever 
character on which a particular finding of fact 
may bsbased, High Court is precluded- under 
the terms of S. 435 from interfering in revi¬ 
sion. [P 5S8-C 1] 

A. P. Dube and H. C. Desanges for 
Applicants. 

A 1. Waliullah —for the Crown. 
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Judgment. —In this case it has been 
difinitely held by both the Subordinate 
Courts that Moti was not only beaten but 
was robbed of a sum of Rs. 150. It is 
argued here that this Court could revise 
the finding of fact of the subordinate 
Courts and hold that Moti was only bea¬ 
ten and that there was no robbery. Re¬ 
ference was made to the wording of S. 435, 
Criminal P. C., that this Court may send 
for a record to satisfy itself as to the 
correctness, legality or propriety of any 
finding, sentence or order recorded or 
passed. Legality and propriety would 
both include questions of law as to whe¬ 
ther a finding, sentence or order was 
legal or proper having regard to the evi¬ 
dence. Then there is the word “correct¬ 
ness.” That does not mein that this 
Court may inquire whether the finding 
was acceptable to it on a balance of the 
evidence recorded in the trial Court. The 
correctness of the finding, sentence or 
order also implies a legal defence such as 
j the finding being based on an entire want 
of evidence, or being incorrect in the 
sense that the witnesses may have said, 
for instance, that no theft was committed 
and the Court may have recorded a find¬ 
ing that theft was committed. The 
power of this Court in appeal is totally 
distinct from the power of this Court 
which can be exercised in revision. Where 
there is evidence of whatsoever character 
on which a particular finding of fact may 
be based this Court is precluded under the 
terms of S. 435, Criminal P. C., from in¬ 
terfering with that finding. In the pre¬ 
sent case there is evidence that Moti was 
not only beaten but was robbed also, and 
on that evidence the subordinate Courts 
could correctly arrive at a finding that a 
dacoity was committed. Under the cir¬ 
cumstances the finding was correct, and 
no question can arise here on that point 
in revision. Having regard to the cir¬ 
cumstances of the case, the sentence of 
imprisonment is justified. It is true that 
the fine of Bs. 100 on every one of the ap¬ 
plicants is excessive. I reduce the fine in 
every case to Bs 20 and the imprisonment 
in default to one month’s rigorous impri¬ 
sonment; otherwise the application is 
dismissed. The balance of the fine, if 
recovered, shall be refunded. 

P.N./r.K, Revision dismissed. 
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Dalal, J. 

Kundan Lal —Applicant. 

v. 

Manohar Lal —Opposite Party. 

Criminal Revn. No, 155 of 1929, Deci¬ 
ded on 19th April 1929, against order of 
Dist. Magistrate, Agra, D/- 31st Janu¬ 
ary 1929. 

Criminal P. C., S. 439—Court of revision 
cannot order further inquiry merely because 
of disagreement with Magistrate’s conclu¬ 
sion. 

A further enquiry may be ordered only in 
cases where a Magistrate has not taken suffi¬ 
cient trouble or has come to a perverse deci¬ 
sion. But a Court of revision is not entitled 
to order further inquiry merely for the reason 
of the disagreement with the conclusion of 
tho Magistrate. [P 583 G 2] 

Hazari Lal Kapoor and K. D. Mala- 
viya—iov Applicant. 

Saila Nath Mukerji —for Opposite 
Party. 

Judgment.— I refrain from giving 
my opinion as to the meaning of the 
word “ Dassa ” and the propriety of it3 
use by Kundan Lal, as occasion may 
arise for a suit in the civil Court.. All 
I have to examine is whether it would 
be proper to order further enquiry in the 
criminal Court. I am decidedly of the 
opinion that the time of the criminal 
Court should not further be wasted. 
Monohar Lal took his chance. The 
Magistrate held a careful enquiry and 
arrived at a certain conclusion. A Court 
of revision merely for the reason of dis* 
agreement with that conclusion is not 
entitled to order further enquiry. A 
further enquiry may be ordered only ini 
cases where a Magistrate has not taken 
sufficient trouble or has come to a per¬ 
verse decision. On the evidence on the 
record I am satisfied that tho Magistrate 
tried the ci3e with great care and pati¬ 
ence and examined the evidence to the^ 
best of his ability. Even if he came to 
a wrong conclusion, a Court in revision 
has no jurisdiction to order further en¬ 
quiry . I set aside the order of the Dis¬ 
trict Magistrate and direct the order of 
discharge of the Magistrate Mr. H. 
Husain, dated 8th November 1923, to 

stand. 

S.N./R.K. Order set aside. 
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SUL AIM AN AND PULLAN, JJ. 

Bam Dawan Shulcul —Plaintiff—Ap¬ 
pellant. 

v. 

Ram Surat Shukul and others —De¬ 
fendants—Respondents. 

Second Appeal No. 1868 of 1927, De‘ 
cided on 22nd April 1929, against the 
decree of the Addl. Sub-Judge, Azamgarh 
D/- 3rd May 1927. 

Evidence Act, S. 115—Person consenting 
to transfer is estopped from claiming pre¬ 
emption not only against vendor and vendee 
but also against rival pre-emptor—Pre-emp¬ 
tion. 

By consenting to a transfer a person dis¬ 
qualifies himself from nre-empting and loses 
his right of pre-emption altogether. He is 
then estopped not only as against the vendor 
and the vendee but also against a rival pre- 
emptor. [P 589 C 1, 2] 

B. G. Ghatalc —for Appellant. 

Mukhtar Ahmad —for Respondents. 

Judgment. —This is a plaintiff’s ap¬ 
peal arising out of a suit for pre-emption 
The lower appellate Court has found 
that the plaintiff is a member of a joint 
Hindu family with Raja Ram who is 
the head and with Jagat and Vishnu 
Nath, his nephews. Under the sale-deed 
in question part of the property was 
transferred by the vendor to Jagat and 
Vishnu Nath and another part to two 
other persons. The .sale-deed was con¬ 
tested by the head of the joint family 
Raja Rim. The learned Judge has re¬ 
ferred to further circumstantial evidence 
indicating that the relations between 
the appellant and the vendees were cor¬ 
dial and the appellant took an active 
part in other connected transactions. 
From all this he has inferred that the 
appellant consented to this transfer and 
is therefore estopped from claiming the 
right of pre-emption. His suit has been 
dismissed. The rival suit for pre-emp¬ 
tion has however been decreed. Both 
the plaintiff and the rival pre-emptor 
were impleaded in each other’s suit as 
pro forma defendants. 

The learned advocate for the appellant 
contends that even if the plaintiff is 
estopped as against the vendor and the 
vendees he is not estopped as against 
the rival*pre-emptor who was no party 
to the transaction. In our opinion this 
contention cannot prevail. By having 
consented to the transfer the plaintiff 
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disqualified himself from pre-empting, 
and lost his right of pre-emption alto¬ 
gether. At that time the rival pre- 
emptor could not have come on the 
scene. Having lost his right he cannot 
now assert it as against the rival pre- 
emptor. The plaintiff’s right of pre¬ 
emption entitled him to an offer being 
made before tho transfer was effected. 
If he chose not to object to the transfer 
his right of pre-omption was gone. This 
plea is certainly open to the rival pre- 
emptor also who was impleaded in the 
suit. The finding of the Court below is 
a finding of fact and must be accepted in 
second appeal. The appeal is dismissed 
with costs. 

S.N./r.K. Appeal dismissed. 
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Banerji and King, JJ. 

Sundar Lai —Plaintiff—Appellant. 

v. 

Ghissa and others —Defendants—Res¬ 
pondents. 

Second appeal No. 661 of 1926, De¬ 
cided on 1st May 1929, against decree of 
Addl. Sub-Judge, Bulandshahr, D, - 6th 
January 1926. 

Transfer of Property Act, S. 43 — One 
brother ostensibly selling property vested 
in another—On date of transfer brother hav¬ 
ing already disappeared and not known to 
be alive—Brother dying and property subse¬ 
quently vesting in the vendor—In a suit by 
the transferee of property, S. 43 applies. 

K a Hindu who had separated from his bro' 
ther D sold to 6’ the equity of redemption of 
certain property which had vested in his bro¬ 
ther I) under a deed of relinquishment and as¬ 
signment executed by brothers on partition. 
1) had disappeared and was not heard of. 
Transfer was made on tho representation by 
K that the right of redemption exclusively 
vested in him by virtue of his ancestral right. 
There was a recital to this effect in tho sale- 
deed. On tho date of sale /) was not known 
to be dead and it was proved that D died sub¬ 
sequent to tho sale by K. S brought a suit 
for redemption of mortgage and possession. 
On the date of the suit the interest that K 
had transferred vested in him as the sole heir, 
of his brother. 

Held : that tho necessary conclusion in 
view of the recital in the deed is that S’s 
vendor professed to transfer the property in 
suit for consideration as an ostensible owner 
of the property and that S did not know that 
ou that date 1) was alive. As also there was 
a finding to the effect that D died subsequent 
to the transfer and as there was no suggestion 
that anybody but K was the heir of D, S was 
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entitled to bring into aid the provisions of 
S. 43: A. I. R. 1926 All 102, Dist. [P 591 C 2] 

Panna Lal —for Appellant. 

Girdhari Lal Agarwala and S. B. L. 
Gauy —for Respondents. 

Referring Order 

Niamatullah, J This is a plaintiff’s 
appeal and arises from a suit for redemp¬ 
tion of a shop in Anupshahr, district 
Bulandshahr mortgaged by the brothers 
Shambhu Ram and Suraj Ram, by a deed 
dated 1st December 1884, to Inderman 
who is now represented by some of the 
defendants ; the other defendants are 
transferees from his heirs. Suraj Ram 
one of the two mortgagors died is3uele3S 
and his interest in the mortgaged pro¬ 
perty survived to Shambhu Ram. The 
last named died leaving three sons Bhura, 
Damodar and Krishna Ram. Bhura may 
be left out of account as he died leaving 
his two brothers as his only heirs. The 
equity of redemption thus became even¬ 
tually vested in Damodar and Krishna 
Ram. They divided the family property 
held by them jointly and the equity of 
redemption was assigned to Damodar 
alone. Each of the two brothers executed 
a deed of relinquishment in favour of the 
other with respect to such properties as 
had been allotted to the share of one or 
the other. 

The plaintiff alleges that Damodar 
disappeared some time before the year 
1903. By a sale-deed dated 21st August 
1903 Krishna Ram transferred the equity 
of redemption to the plaintiff-appellant 
claiming to be the owner thereof. The 
sale-deed recites that the shop, which 
was in possession of mortgagees, exclu¬ 
sively belonged to the executant by virtue 

of his ancestral right. . . 

On 6th November 1924 the plaintiff- 
appellant brought the suit giving rise 
to this appeal claiming possession from 
the heirs of the mortgagee and their 
transferees by redemption of the mort¬ 
gage under which they held. He based 
his title on the sale-deed dated 21st 
August 1903 above referred to. He al¬ 
leged in the plaint that Krishna Ram 
was the owner of the mortgaged property 
at the time the sale-deed was executed. 
He could be the owner on that date only 
if Damodar, who admittedly had no wife 
or issue, had previously died. 

The defence was that Damodar was 
alive when the sale-deed relied on by the 
plaintiff was executed, that a certain sum 


of money was due under a deed of further 
charge dated 26th January 1900 which 
must be paid in addition to the money 
due under the deed of mortgage dated 
1st December 1884 and that the defen¬ 
dants are entitled to a certain sum re¬ 
presenting costs of repairs of the mort¬ 
gaged property effected by them. 

The Court of first instance held that 
the plaintiff-appellant is not entitled to 
redeem because his transferor Krishna 
Ram has not been shown to be the owner 
of the property at the date of the sale- 
deed dated 21st August 1903, that the 
defendants were not entitled to any costs 
of repairs but that they were entitled to 
money due under the deed of further 
charge. On these findings the plaintiff’s 
suit was dismissed. On appeal by the 
plaintiff to the lower appellate Court it 
was held, in agreement with the Court 
of first instance, that the plaintiff’s title 
to the mortgaged property has not been 
established. The appeal was accordingly 
dismissed and plaintiff has preferred this 
second appeal. 

The only contention put forward by 
the learned advocate for the appellant is 
that S. 43, T. P. Act is applicable to the 
facts found by the Courts below and that 
even if Krishna Ram was not entitled to 
the mortgaged property on 21st August 
1903 he became subsequently entitled to 
it on the death of Damodar, which, ac¬ 
cording to the defendants occurred on 
13th January 1914 a date mentioned in 
certain proceedings taken by Krishna 
Ram for letters of administration in 
respect of the estate of Damodar. The 
argument based on S. 43, T. P. Act was 
urged before both the lower Courts but 
it did not find favour. As I read the 
judgment of the lower appellate Court 
on this question, he found that so far as 
the knowledge of facts possessed by the 
plaintiff is concerned it warranted a be¬ 
lief in his mind that Damodar had died 

before 21st August 1903 and that he 

maintained throughout the trial that 
Damodar had died before that date. 
The learned Subordinate Judge has cate¬ 
gorically mentioned what he thinks to 
be the requirements of the rule con¬ 
tained in S. 43, T P. Act. As it stands 
it would not in terms include all what 
the learned Subordinate Judge thinks 
is contemplated by that section. To 
attract the application of it bat section 
it seem 3 to me only three conditions arc 
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necessary, namely (1) an erroneous repre¬ 
sentation that the transferor had autho¬ 
rity to transfer the property in question, 
(2) the transfer should be for considera¬ 
tion and (3) the transferor should be 
found to have subsequently acquired the 
interest which he had professed to trans¬ 
fer though he did not possess it. Prirna 
facie the facts found in this case do bring 
the case within the purview of that sec¬ 
tion. Whether knowledge on the part 
of the transferee that the representation 
made to him was erroneous would take 
the case out of the section is a question 
not free from difficulty, but there is no 
finding by either of the two Courts that 
the plaintiff was aware of the fact that 
Damodar was alive when the sale in his 
favour was effected. On the contrary it 
is clear that Damodar had not been heard 
of for a long time before that date. The 
Courts below have refused to make a 
presumption that he had died at a given 
time because he had not been heard of 
for a number of years. This does not 
lead to the conclusion that the plaintiff 
knew that Damodar was alive in 1903. 
As I have already indicated the conclud¬ 
ing part of the judgment of the learned 
Subordinate Judge shows otherwise. 

In view of the importance of the ques¬ 
tion I think the case is a fit one for 
being heard by a Bench of two Judges. 
I therefore refer this appeal to such 
Bench. 

Judgment.— The facts of this case 
are fully set out in the order of Niamat- 
ullah, J., referring this ca9e to a Bauch 
of two Judges, and it is unnecessary to 
re-capitulate them. It is contended by 
the learned advocate for the appellant 
that upon the facts of this case he is 
entitled to a decree as in view of the pro¬ 
visions of S. 43, T. P. Act, the appellant 
must be deemed to have acquired the in¬ 
terest of the mortgagors. There can be 
no doubt that the interest which the 
transferor purported to transfer subsists 
on the date of the suit. The question in 
this case is whether on the date of sale, 
namely, the 21st August 1903 the plaintiff 
knew that Damodar was alive and that 
his transferor had no interest which he 
could transfer. It was contended by the 
learned aavocate for the respondents that 
tho plaintiff should have set out in his 
plaint that on the date of the transfer 
Damodar was alive and that his vendor 
had no title to the property but that the 


plaintiff erroneously believed that his 
transferor had title. The evidence called 
on behalf of the plaintiff is to prove that 
Damodar was not alive on 2lst August 
1903 and that for some years he had not 
been heard of. There is no suggestion in 
the written statement, nor is it plea¬ 
ded anywhere that the plaintiff did know 
that Damodar was alive on tho date of 
the transfer. We have therefore come to : 
the conclusion in view of the recital in 
the sale-deed that the plaintiff’s vendor, 
professed to transfer the property in suit 
for consideration as an ostensible owner 
of the property, that the plaintiff did not 
know that on that date Damodar was! 
alive. The finding of the Court below is 
that the owner died in the year 1914. It 
is not suggested that anybody but the 
vendor of the plaintiff was the heir of 
Damodar. Under these circumstances) 
we are of opinion that the plaintiff is 
entitled to bring into aid the provisions 
of S. 43, T. P. Act and that he is the 
owner of tho equity of redemption.' 

Reliance has been placed on the case of 
Mulraj v. Indar Singh (l) and the cases 
referred to in the judgment of this Court. 
An examination of that case and the 
other cases makes it perfectly clear to us 
that the finding in that case, as also in 
the other cases referred to in that judg¬ 
ment, wa3 that the transferee was aware 
of the true interest of tho vendor with 
reference to the property in question. 
Those cases therefore cannot be of any 
help in deciding the present case and are 
clearly distinguishable upon the facts. 

We allow the appeal, set aside the de¬ 
cree of the Court below and direct that 
a decree be prepared under the provisions 
of 0. 34, R. 7. We declare that defen¬ 
dants 9-12 are entitled to receive the sum 
of Rs. 200 and the heirs of the original 
mortgagees are entitled to sum of Rs. 50. 
The plaintiff must deposit Rs. 250 as the 
money due to the mortgagees. Six months 
are allowed for redemption. The appel¬ 
lant will have his costs in this Court and 
in the Courts below. 

v.b /r k. Appeal alloiced 


(1) A. 1. R. 192G All. 102=48 All. 150. 
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Mukerji and Young, JJ. 

Chanda Mal —Defendant—Appellant. 

v. 

Darbari Lal and others —Plaintiff and 
Defendant—Respondents. 

Second Appeal No. 89 of 1927, Decided 
on 10th May 1929, against decree of Dist. 
Judge, Aligarh, D/- 13th May 1926. 

(a) U. P. Land Revenue Act, S. 233 (m) — 
Cl. (m) shuts out claim to set aside sale for 
want of jurisdiction of revenue authorities. 

The language of Cl. (m) is very wide and 
would shut out any claim for sotting aside a 
sale on the ground of want of jurisdiction on 
the part of the revenue authorities. [P 592 C 2] 

(b) U. P. Land Revenue Act, S. 175—Suit 
to set aside sale for fraud is maintainable in 
case of taxes such as income-tax and Tax 
under Canal and Drainage Act, 

The exception provided for in S. 175 in the 
case of land revenue applies equally to other 
taxes that are realizable as land revenue, such 
as income-tax and arrears of tax under the 
Canal and Drainage Act, and so there is no 
bar to tho maintenance of a suit to set aside 
a sale on the ground of fraud in tho case of 
such taxes. [P 592 C 2] 

M. L. Agarwala , K. Verma and H. P. 
Agarwala —for Appellant. 

Girdhari Lal Agarwala , J. B. Banerji 
and Fauna Lal —for Respondents. 

Judgment.—The respondent, Darbari 
Lal, was assessed with income-tax to the 
amount of about Rs. 83. He also owed, 
it appears, a small amount of money on 
account of irrigation dues. Both the 
taxes were due for the year 1923. Cer¬ 
tain immovable properties of his, namely 
four shops, were attached and sold to 
realise the two taxes. They were sold on 
17th March 1924, and were purchased by 
the appellant before us, Lala Chand Lal 
fclias Chandu Mal. Darbari Lal there¬ 
upon brought the suit out of which this 
appeal has arisen to have the sale set 
aside on the ground that the sale was 
brought about by means of fraud to which 
the appellant was a party. The suit 
succeeded in the Court of first instance 
and an appeal by the auction-purchaser, 
Lala Chanda Lal, was dismissed, but on 
a ground which will be presently stated. 
The auction-purchaser has now come up 
in second appeal, and his contention is 
that the ground on which the learned 
Judge has dismissed his appeal was 
untenable and the learned Judge should 
have tried the question of fraud. 


It appears that the learned appellate 
Judge was of opinion that the sale that 
was held was a nullity inasmuch as there 
was no previous sanction obtained from 
the Collector and there was no confirma¬ 
tion of the sale by the Commissioner. 
The argument on behalf of the appellant 
is that a revenue sale, or sale for recovery 
of a tax, which may be recovered as if 
the same were land revenue, cannot be 
challenged on any ground other than the 
one laid down in Cl. (l), S. 233, Land 
Revenue Act of 1901. Cl. (l) permits 
a party to maintain a claim to set aside 
a sale for arrear of revenue on the ground 
mentioned in S. 175. Apparently, the 
plaintiff's case was based on S. 175. 
Cl. (m), S. 233 shuts out : 

“ Claims connected with, or arising out of 
the collection of revenue, or on account of 
revenue, or on account of a sum which is by 
this or any other Act realizable as revenue.” 


The language of this Cl. (m) is very 
very wide and would shut out any claim 
for setting aside a sale made by the plain¬ 
tiff respondent, on the ground of want of 
jurisdiction on the part of the revenue 


authorities. 


In the course of the arguments, here, 
the question arose whether Cl. (l) would 
cover the sale of property for recovery 
of a tax which was other than the land 
revenue. We should think that it would 
cover a case like the present. Under the 
Income-Tax Act, S. 46, income-tax may 
be realized as if it were an arrear of 
revenue. Similarly under the Canal and 
Drainage Act the arrears may be recovered 
as land revenue. S. 175, Land Revenue 
Act provides an exception in the case of 
land revenue, and apparently the same 
rule would apply where any other tax 
could be realised as land revenue. There 
seems, therefore, to be no bar to the 
maintenance of the suit on the ground 
of fraud as provided in S. 175. In the 
result we allow the appeal, set aside the 
decree of the Court below and remand 
the appeal to that Court for disposal on' 
the merits. Costs in the Courts below 
and in this Cjurt will abide the result. 

s.Ni'p.k. ( a°e remaned. 
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Mukerji and Niamatullah, JJ. 


Dip Chand —Applicant. 

v. 

Sheo Prasad and others — Opposite 
Parties. 


Civil Revn. No. 251 of 1927, Decided 
on 30th April 1929, against order of 
Addl. Sub-Judge, Moradabad, D/- 19tb 
October 1927. 


# (a) Precedents — Full Bench 
Scope. 


decision— 


A Full Bench case decided by hree Judges 
although it may be a decision of two Judges 
against the decision of a third, is always 
entitled to respect from a Division Bench pre¬ 
sided over by two Judges. [P 594 C 2] 

(b) Civil P. C., S. 115—Scope. 

Revisional Court is not a Court of appeal 
and it is not every decision on a point of law 
or fact that can be corrected by the High 
Court in its revisional jurisdiction : A. I. R. 
1917 P.O. 71, ExpL [P 595 C 1] 

(c) Civil P, C., O. 21, R. 89 — Application 
to set aside sale—Certain auction purcha¬ 
sers not shown as opposite parties—Rejec¬ 
tion of application held not mere wrong 
decision on point of law but irregularity of 
procedure justifying interference by High 
Court on revisional side—Civil P. C., S. 115 

Where Court has acted by inventing a rule 
of procedure not warranted by law the High 
Court is not only competent to interfere but 
should interfere : 20 Cal. 8 ; A. I. R. 192G P.C. 
142, Foil. : 15 All. 407 ; 9 A. L. J. 12 ; 63 I. C . 

Re/. [P 596 C 1] 

Judgmont-dobtor made an application to set 
aside sale undor 0. 21, R. 89. The application 
was rejected on the ground that some auction 
purchasers were not shown as opposite parties 
and when they were so shown application 
was barred by limitation. 


Held : that it was not a mere matter of in¬ 
terpretation of law. The Court below re¬ 
quired where law itself did not require that 
it should have beforo it an application in 
writing in which certain persons namely the 
auction puschasers should be shown as op¬ 
posite parties in the same way as defendants 
are described in a plaint. The learned Judge 
invented a procedure of his own quite un¬ 
warranted by 0. 21, R. 89. It was not a case 
of more wrong decision. It was a material 
irregularity justifying interference by High 
Court on revisional side. [P 595 C 1] 


(d) Civil P. 
lowing ruling 
ter fere. 


C*, S. 115 (c)—Result of fol- 
i 1 legal High Court can in- 


If following a decision of High Court t 
Court arrived at a result which is an illei 

action or an action whi°h maybe desorit 

as matenal irregularity, High Court will o 
tainly have jurisdiction to interfere under t 

lan B u » 8 a of S. 115 (c) although t 
result may have been arrived at in a w 
entueiy unexceptionable : 21 A.L.J. at p. 3 

not [P 695 C 
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# (e) Precedent — Stare decisis does not 
apply when point raised is one of proce¬ 
dure and not of substantive law. 

A ruJing as old as 1891 nood not be fol¬ 
lowed on the ground of stare decisis where 
the point raised is one of procedure alone and 
not of substantive law. [P 596 G 1] 

* (f) Civil P. C., O. 21, R. 92 (2)—Court 

has to give notice of application to set aside 
sale — Applicant need not indicate parties 
affected by his application. 

This rule indicates that the duty of giving 
notice should rest on the Court or its officials. 
At least there is nothing to indicate that the 
judgment-debtor, or the applicant for the sett¬ 
ing aside of sale, should trace out who are 
the parties affected by his application, and 
make them parties to it. The duty sought to 
be cast on the applicant implies an investiga¬ 
tion as to who are the actual purchasers and 
who have purchased for whom. The short 
period of 30 days might be materially shor¬ 
tened if the judgment-debtors wero called 
upon to hold an investigation into the matter. 
There is no rule which says that the time oc¬ 
cupied in obtaining copy of the report of the 
sale officer would be excluded from period of 
30 days : (1891) A. W. N . 121, held no longer 
good law. [p 595 C 2] 

K. N. Katju— for Applicant. 

P. L. Banerji and Shabd Saran —for 
Opposite Parties. 

Judgment. This is an application to 
revise the order of the munsif of Chand- 
ausi, dated 16th Juno 1927, and arises 
under the following circumstances : 

In execution of a simple money decree 
against the applicant, his property was 
sold in three lots on 10th March 1927. 
One Shiam Behari purchased the lot 
No. 1. The second lot was purchased, 
on the spot, by one Brij Bhukan Saran, 
but he declared that he was purchasing 
the same for one Kunwar Bahadur. The 
third lot was purchased on the spot by 
one Sarra Mai, but he declared that ho 
was purchasing the property for himself 
and one Mohamad Raza Khan. On 2nd 
April 1927, the judgment-debtor put in 
an application to the Court stating that 
he had deposited the decretal amount and 
the 5?4 on the purchase money, and asked 
that the sale might be set aside. The 
application was, as the application it¬ 
self mentioned, under O. 21, R. 89, 
Civil P. C. In the body of the applica¬ 
tion the judgment-debtor said that tho 
purchasers were Shiam Behari, Kidar 
Nath and Sarra Mai. It appears that 
Brij Bhukan Saran was the clerk of the 
pleader B. Kidar Nath, and B. Kun¬ 
war Bahadur was the brother of B. 
Kidar Nath. The judgment-debtor, ap¬ 
parently, took the purchase by Brij 
Bhukan Saran as a purchase by his 
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master, B. Kidar Nath, himself. It also 
seems to be clear that Saran Mai's pur¬ 
chase was taken by the judgment-debtor 
to be entirely for himself without a 
partner. 

One of the purchasers took exception 
to the application on the ground that the 
two other purchasers, B. Kunwar Baha¬ 
dur and Mohammad Baza, had not been 
impleaded. Thereupon the judgment- 
debtor asked that notices might be is¬ 
sued to those purchasers also. This ap¬ 
plication was made more than 30 days 
after the sale, which, as we have already 
stated, was held on 10th March 1927. 

The learned munsif held that the ap¬ 
plication of the judgment-debtor for set¬ 
ting aside the sale must fail, because he 
had failed 

“ to impload two of the auction purchasers 
within the period of limitation.” 

Incidently, we may mention that the 
sale in favour of Shiam Behari, at any 
rate, might have been set aside. How¬ 
ever, that is a point which has not been 
discussed before us, and need not be 
separately considered, in the view we 
take of the whole case. 

The judgment-debtor took an appeal 
to the learned District Judge, and it was 
heard by a learned Subordinate Judge. 
That officer upheld the order of the Court 
of first instance and dismissed the ap¬ 
peal. The judgment-debtor has come in 
revision. 

A preliminary point has been taken on 
behalf of the respondents that no revi¬ 
sion is competent. The learned counsel 
has taken his stand on several cases, and 
the case on which he relies mo3t is the 
case of Yad Ram v. Sunder Singh (l), 
a case decided by three learned Judges, 
one of whom dissented from the opinion 
of the two others. In this case the judg¬ 
ment-debtor sold his property, after the 
auction sale, and yet applied for the set¬ 
ting aside of the sale. The Court of first 
instance held that the judgment-debtor 
having sold his property was not a per¬ 
son competent to apply for the setting 
aside of the sale. In arriving at this 
conclusion, the learned Judge of the 
Court of first instance followed a 
decision of this Court, in Ishar Das 
v. Asaf Ali Khan (2). It was held by 
Banerji, J. that in the view he took of 

(1) A. I. R. 1923 All. 392=45 All. 425 (F.B.). 

(2) [1912] 34 All. 186 = 13 I. C. 134 = 9 

A. L. J« 19. 
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S. 115, Civil P. C., as interpreted by 
their Lordships of the Privy Council in 
Balkrislina Udayar v. Vasudeva Ayyar 
(3), the High Court had no jurisdiction 
to entertain the application in revision. 
His Lordship was of opinion that the 
only matter in which the High Court 
could interfere was a matter in which 
the question of jurisdiction was in¬ 
volved. He pointed out that even Cl. 3, 
S. 115 must have “relation to the ques¬ 
tion of jurisdiction”. It was on this 
ground that the learned Judge declined 
to interfere. Piggott, J. gave different 
reasons for coming to the same conclu¬ 
sion. He thought that it was impossible 
for him to say that in following a deci¬ 
sion of this Court, namely, the case of 
Ishar Das v. Asaf Ali Khan (2), the 
Court below had acted illegally or with 
material irregularity. That was in sub¬ 
stance the reason why the learned Judge 
refused to interfere with the order of the 
Court below, although he noticed that, 
in respect of the actual decision, the 
Allahabad High Court stood singularly 
alone in its view. Walsh, J., dissented 
and was inclined to follow, on the merits 
the judgment of Mr. Mullick in the case 
of Dhanivanti Kucr v. Sheo Shankar 
Lai (4). From the report it does not 
appear that this learned Judge expressed 
any detailed opinion on the question of 
jurisdiction. 

There can be no doubt that a Full 
Bench case, although it may be the deci-j 
sion of two learned Judges against the 
decision of a third, is always entitled to ! 
respect from a Division Bonch presided 
over by only two Judges. But what' 
was actually decided in the case of Yad 
Ram is what we have already described. 
The net result of the opinion of the two 
learned concurring Judges was that the 
revision was thrown out. This case can 
be easily distinguished from the one 
before us. The question that had to be 
decided by the Court of first instance, in 
Yad Ram's case was a question of pure 
law, namely, whether a certain person 
was or was not entitled, on a correct 
interpretation of a certain rule of law, 
to apply for the setting aside of the sale. 
We are prepared to concede, and indeed 
we must concede, that a revisional Court 
is not a Court of appeal, and it is not ; 

(3) A. I. R. 1917 P. C. 71=40 Mad. 793=14 
I. A. 201 (P.C.). 

(4) [1919] 4 Pat. L J. 340=51 I. C. 873. 
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every erroneous decision on a point of law 
or fact that can be corrected by the High 
Courb in its revisional jurisdiction. In the 
'case before us, it is not a mere matter of 
interpretation of law. The Court below 
has required, where the law itself doe3 
mot require, that it should have before 
it an application in writing in which 
certain persons, namely, the auction- 
purchasers, should be shown as opposite 
parties, as the defendants are described, 
in a plaint. 

In . our opinion, the learnel Munsif 
invented a procedure of his own, quite 
unwarranted by R. 89, 0. 21, Civil P. C. 
It is not a case of mere wrong decision 
on a point of law. 

The learned counsel for the respon¬ 
dents has strongly relied on a dictum of 
Piggott, J., in the case of Yad Bam v. 
Sunder Singh (l), at p. 315 (of 21 A.L.J.) 
The learned Judge has said that he 
could not see how the Court of first in¬ 
stance could he said to have acted ille¬ 
gally or with material irregularity in 
following a decision of this Courb. With 
all respeot, there is another view of the 
matter. The result of the decision is 
something entirely different from the 
reasons of the deoision. The result of 
the decision in the case before his Lord- 
ship was that the Court of first instance 
held that the judgment-debtor was not 
a person entitled to make the applica¬ 
tion. That decision might be wrong or 
right. It was arrived at by following a 
Iscision of this Court. The following of 
the decision of this Court constituted the 
reason of the decision; but the reason is 
something different from the result. If 
the result was an illegal action, or action 
which may be described as material 
irregularity, this Court would certainly 
'have jurisdiction to interfere under the 
express language of S. 115 (c), although 
the result may have been arrived at in 
a way which is entirely unexceptionable. 
We are, therefore, unable to agree with 
Piggott, J. although we have the highest 
respect for his opinion. 

The learned counsel for the respondent 
relied on the Privy Council case of 
Balkrishna Udayar v. Vasudeva Ayyar 
(-3) anl argued that for our interference 
under Cl. (c) S. 115, Civil P. C., there 
must be a question of jurisdiction. We 
have carefully read that case, and we 
a re of opinion that that interpretation 


should not be put on their Lordships’ 
judgment. It is truo that at p. 799 
(of 40 Mad.) their Lordships delivered 
themselves as follows: 

“It will bo observed that the section applies 
to jurisdiction alone, the irregular exercise, 
or non-exercise of it, or the illegal assump¬ 
tion of it. The section is not directed against 
conclusions of law or fact in which the ques¬ 
tion of jurisdiction is not involved.” 

But, having said so, their Lordships 
said something further which clearly 
indicates that all that their Lordships 
meant to lay down was that the rovi- 
sional Court was not a Court of appeal 
on a question of fact or a question of 
law. In the very case which was before 
their Lordships, they approved of the 
exorcise of the powers under S. 115, 
Civil P. C., by the High Court. 

There are many cases in which their 
Lordships themselves have interpreted 
the law in the way in which we propose 
to interpret it. In Birj Mohun Thakur 
v. Bai Lima Nath Chowdhury (5), a 
purchaser at a Court sale made an appli¬ 
cation for the setting aside of the salo 
on a ground which could not afford him 
any relief in the execution department. 
The learned Judge executing the decree 
entertained his application and set aside 
the sale. A Division Bench of the High 
Court interfered and set aside the Subor¬ 
dinate Judge’s order. Their Lordships 
of the Privy Council approved of the 
conduct of the High Court. Their 
Lordships observed at p. II of the report 
that the Subordinate Judge, in acting as 
he did, exercised the jurisdiction which 
did not .vest in him, and failed to exer¬ 
cise the jurisdiction which ho had. This 
decision was, no doubt, given under the 
old Act of 1882; bub there is no difference 
in the present law and the old law. 

The latest pronouncement of their 
Lordships of the Privy Council will be 
found in the case of Umed Mai v. Chand 
Mai (6). In this case their Lordships 
approved of the interference by the Chief 
Commissioner of Ajmer-Merwara. The 
grounds on which the Chief Commis¬ 
sioner had interfered were approved of, 
and their Lordships pointed out that the 
fact that a person very much interested 
in the result of the litigation wa3 absent 

(5) [1893] 20 Cal. 8=19 I. A. 154=3 Sar. 

245 (P.C.), 

(6) A. I. R. 1926 P. C. 112-54 Cal. 338=53 

I. A. 271 (P.O.). 
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from before the Court was itself a suffi¬ 
cient ground for interference by the 
highest court of appeal, as a Court of 
revision. 

We are of opinion that, where a Court 
has acted, as in the present case, by 
inventing a rule of procedure, for itself, 
which is not warranted by the law, the 
High Court is not only competent to 
interfere but should interfere- 

The learned counsel for the respond¬ 
ents has urged that the Munsif, in refus¬ 
ing to set aside the sale, was only 
following a case of this Court decided in 
Karamat Khan v. Mir Ali Ahmad (7). 
The learned counsel said that it being a 
two Judge case should be followed by us. 
We have already noticed his argument 
that the Court below should not be said 
to have acted illegally or with material 
irregularity, bocause it purported to 
follow a ruling of this Court. We shall 
not consider again that argument. 

The case in the 1891 Allahabad 
Weekly Notes has not been followed 
unanimously in this Court. It was, no 
doubt, followed by a single Judge in Ali 
Gauhar Khan v. Bansidhar (8), but we 
have got against it, at least, two later 
decisions, naraoly, Sarvi Begam v. Hai¬ 
dar Shah (9) and Bamraj Singh v Babi 
Prasad (10). In these cases, two diffe¬ 
rent learned Judges of this Court held 
that an application for setting aside a 
sale under 0. 21, R. 89, might be made 
orally. If an application could be made 
orally, how possibly could the decree- 
holder, or the auction-purchassr, be 
shown, in the oral application, as the 
opposite parties, as is done in the case 
of a plaint. We may point out that the 
decision of 1891 Weekly Notes need not 
be followed on the ground of stare 
decisis. The point raised is one of pro¬ 
cedure alone, and not of substantive law. 
It cannot be said that people have acted 
on the basis of this ruling for a number 
of years and have accepted the rule 
(laid down in the case as a substantive 
jrule of law of the country. Further 
|we may point out that the ruling was 
given under the old Code, and the pre- 
jSent law is, surely not exactly the 
same as it was in 1882. We do not 
say that the result of the language 


(7) [1891] A. W. N. 121. 


( 8 ) 

(9) 


’1893 

1912 


15 All. 407=(1893) A. W. N. 173. 
9 A. L. J. 12=13 I. C. 404. 


(10) [1921] 63 I. C. 140. 


employed in the Act of 1908, neces¬ 
sarily implies that a judgment-deb- 
tor asking for the setting aside of a 
sale after deposit of money should not 
show the persons interested in opposing 
the application as the opposite party. 
All that we mean to say is that the 
language is not the same, and the ruling 
given on consideration of a different langu¬ 
age of the Code need not, necessarily, be 
by binding on us. In the earlier Code 
(S. 310 A) nothing was said as to who 
should be given notice of the application 
of the judgment-debtor to set aside a sale. 
Under the present Act O. 21, R. 92, sub- 
R..2, para. 2 runs as follows : 

“Provided no order shall be made, unless 
notice of the application has been given to all 
persons affected thereby.” 

This rule would indicate that the duty 
of giving notice should rest on the Court 
or its officials. At least there is nothing 
to indicate that the judgment-debtor, or 
the applicant for the setting aside of the 
sale, should trace out who are the parties 
affected by his application, and make 
them parties to it. The duty sought to 
be cast on the applicant implies an in¬ 
vestigation as to who are the actual pur¬ 
chasers and who have purchased for 
whom. The short period of 30 days 
might be materially shortened, if the, 
judgment-debtors were called upon to, 
hold an investigation into the matter. 
There is no rule which says that the time 
occupied in obtaining a copy of the report 
of the sale officer would be excluded from 
the period of 30 days. For all .these rea¬ 
sons, we are of opinion, with all respect, 
that the case oi:Karamat Khan v. Mir 
Ali Ahmad (7), .is no longer a good law, 
and is not binding upon us. 

Coming to the merits of the case, we 
have given sufficient indication to show 
that we are of opinion that the appli¬ 
cation should succeed. R. 89 does not 
require the party making the application 
to nominate any person as the opposite 
party. The facts of this very case show 
how difficult it may be for the applicant 
to discharge this duty in certain circum¬ 
stances. The judgment-debtor appears 
to have been actually present on the spot, 
yet he was misled as to who were the 
actual purchasers. There is no question 
of “bringing anybody on the record. 
The learned Judge who decided the caso 
of Ali Gauhar Khan v. Bansidhar (8), 
speaks of the decree-holder being 
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brought on the record.” The execution 
•case was one in which the decree-holder 
was a principal actor, and no question of 
his being brought on the record could 
aiise. The auction-purchaser and the 
decree-holder being already on the record, 
and the unnecessary procedure of show¬ 
ing them as the opposite party cannot be 
insisted upon, unless there was a clear 
warrant to the effect in R. 89. In the 
lesult, we allow the appplication in re¬ 
vision, set aside the orders of the learn¬ 
ed Munsiff and the Subordinate Judge, 
and set aside the sale. We note that on 
other points, the findings are in favour 
•of the applicant. The applicant’s costs 
in this Court and in the Courts below 
shall be paid by the respondents. 

^ Revision allowed. 
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sion of the minor’s property. Sri Kanth 
ff 1 ' tho respondent was then appointed 
the guardian of tho minors. At his in- 
stance or that of the Judge himself, the 
applicant was called upon to furnish an 
account of the minor’s properties ho had 
in his possession. He furnished an ac¬ 
count without -any objection. The ac¬ 
counts were scrutinized and a Commis¬ 
sioner was appointed. As tho result of 
the Commissioner's investigation and re¬ 
port, the order complained of was made. 


A. I. R. 1929 Allahabad 597 (1) 

MUKERJt AND NlAilATULLAH. JJ. 

Chanel rika 11 ai —Applicant*. 

v. 

Srikant Rai —Opposite Party. 

Civil Revn. No. 278 of 1927, Decided 
on 26th April 1929, against order of Dist. 

loof 6 ’ ®^ az *'P ur i D/- 1st September 

1VA i. 

Guardian and Ward-Jurisdiction - Dis¬ 
trict Judge appointing X as guardian—Prior 
to such appointment Y being in possession of 
minor s property as trespasser — District 
Judge has no jurisdiction to pass any order 
against Y. 

Where the District Judge appoints certain 
persons as guardians of minor’s ho has no 
jurisdiction to pass any order against the per¬ 
son who was in possession of the minor’s pro- 

menT WhirT"" P !| ior to 8110,1 a PP oiat ' 
nent What he can do is only to direct ths 

arpointed to ~ 
Z ; Mam —for Applicant. 

R*7X PraSad Bhar »“™-tor Oppo- 

Judgment —• 

one Ohandrilia Rai 13 * n .^Plication by 
passed by the learned District*? s° l ' d ^ 

* ng the applicant to pay to fhJ’ d ’ l ’ 0Ct - 
<lent a certain sum ofml * fche rea P° n - 

r aJuced. S ;rLu y 0ne i y uthe iChW ^ 

h13 returning certain bullocks T ° f 

Paars that the applicant’s father buJhd^ 

tain minors. Sukh leo b 5“ ha, Lr'T 
th ° applu;ant continued to be in posses.’ 


The points that have been taken for 
revision are that the learned District 
Judge has erred in not treating the re¬ 
port in a certain manner. In our opin¬ 
ion, we cannot go into tho merits of the 
case The revision should, however, sue- 
teed, on this simple ground, -that tho 
learned District Judge had no jurisdic¬ 
tion to make an order against the appli¬ 
cant who was not a guardian appointed 

-VJ 11 hc h Wed to be in posses- ! 
sion of tho minors property, ’he was so! 

as a trespasser. The District Jud^e can ! 

certainly direct Sri Kanth to institute a 

suit lor accounts against the applica-, 

cant and in that suit, the question' 

how much is payable by the applicant, 

may bo determined. The applicant will 

hen have a chance of taking his case be- 

fore an appellate Court As the things 

stand, we cannot scrutinize the evidence 

that was taken before the District Judge 
because we are not sitting in anneal 
against his order. We set aside the 
Older of the learned District Judge as 
passed without jurisdiction. We make 

no order as to costs because on the 
giouuds taken by the -applicant, he had 

no case to bo put before us. 


S.N./r.k. 


Order set aside. 


A. I. R. 1929 Allahabad 597 (2J 

Mukerji, J. 

-n\ Bha J l r' an . Das Luohhmi Narain — 
Plaintiffs—Applicants. 

v. 

Parly -Defendant Opposite 

CivU Revn No. 5 of 1929, Decided on 
C r VV* againsfc order of Sm. 

bar 1928 8e ’ D< ? ria ’ D/ " 17fch Septem- 

ini* dam^ ^ 1 l—Person claim' 

g damages f rom railway but omittingTo 


598 Allahabad 


give* detail, of hi. claim-Omi S sion is not 

suiiicient to dismiss his claim. 

Wnoiv a parson chims dimages for “defcerio- 
of the gools from a aailway company, 
but fails fco furnish along with tho plaint the 
details of his claim for damages, this omission 
b) Ifcs3lf is not sufficient to dismiss his claim. 


Bhagwan Das v. li. N. Ry. (Mukerji, J.) 
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plaintiff s part should not have been the 
cause ol dismissal. 

,, Se ttion 77, Railways Act, requires that' 

wlaero a person claims compensation for 
• deterioration.of goods deli¬ 
vered to he carried.” 


(U\ DM AO £ P593 C L 

(b) Railways Act, S. 7/-“Deterioration*' 
does cover loss due to fall in market value 
— Words* 


. Ti J° word “Deterioration” docs cover the fal 
in the market value of the-goods which is dm 

to the delay in delivery : 21 Mad 172 • 233 P 

L. R. 1912 not , Foil. ; A. I. R. 1925 hah. 255 
lie h [P 593 0 2] 

P. Pancley — for» Applicants. 

/>. Malik lor Opposite Party. 


Judgment. — This is an application 
m revision against the decree of the 
•fudge, Small Cause Court and arises 
under the following circumstances. The 
applicant firm indented some rice from a 
place called Burdaura served by the B. 
N. By. The goods were consigned to 
whore the applicant lived namoly Deoria 
in the District of Gorakhpur. Unluckily, 
tho railway receipt was made out to 
show that the goods were sent to a place 
called Jalalpur.. In spite of this fact, a 
part of the consignment arrived at Deo¬ 
ria, nobody could tell how, on 14th April 
1927. It was not till 8th May 1927 that 
the remaining portion of the consignment 
was receive! in Deoria and handed over 
to the plaintiff. Tho plaintiff-applicant, 
thereupon, brought his suit out of which 
this application has arisen to recover 
certain amounts of money including a 
sum of Bs. 230 as damages. The claim 
for damages was based on the allegation 
that by the time the goods arrived, the 
market for the goods (rice) fell and the 
plaintiff suffered a loss. The claim on 
the point was met on two grounds, 
namely there was in fact no loss, there 
being no fall in the market value and 
that, in any case, the plaintiff was bound 
to give a notice under S. 77, Bailways 
Act, before instituting a suit. This part 
of the claim has been dismissed on both 
the grounds. 

[ If I had thought that the suit could 
be maintained without a notice, I would 
have sent back the case for a retrial on 
.the ground that the learned Judge was 
prejudiced by the fact that the plaintiff 
had not furnished any particulars of his 
claim for damages along with tho plaint. 
Nobody had asked the plaintiff to fur¬ 
nish particulars and this omission on the 


the would-be plaintiff shall prefer a 
mim in writing within six months of 
the dato ol the delivery of the goods for 
carriage by the railway. The conten¬ 
tion ol the respondents is that the deter- 
101 -atio n would cover the fall in the mar¬ 
ket value ot the goods concerned. There 
seems to be a conflict of opinion among 
the authorities on this point. A Madias 
case viz., Madras Ry. Co. v. Govind 
haa (1) and a Lahore case. Indian Gen¬ 
eral Navigation and Ry. Co. v Bar - 
char an Das (2) held that the word “de¬ 
terioration ’ would include a loss in tho 
market value ot the property and not 
only a depreciation in tho quality of the 
goods. In a more recent case, E. I. Ry. 
Co. Ltd. v. Diana Mal-Gu/ab Singh (3) 
the Lahore High Court hold a contrary 
view, but it does not appear that tho 
previous caso in the same Court had been 
brought to its notice. A surer guide in 
the meaning of tlie woid is furnished by 
the New English Dictionary of Murray. 
There, the word deterioration” is shown 
as hearing the import of impairment of 
quality or value. 

It appears to me that cases of late 
delivery must be occurring very often 
with the railways and in such circum¬ 
stances, parties to tho consignment would 
bo prone fco claim compensation. If the 
authors of the Bailway Act weie anxious 
fco provide for loss, destruction etc., of 
the goods in transit, there was no reason 
why they should forgot to provide lor 
the loss of tho value of goods owing to, 
delay in delivery. I am of opinion that! 
“deterioration” doo3 include a loss in- 
the value of the goods consigned owing! 
fco a delay in delivery. The Jesuit is that, 
the application fails and it is hereby dis 
missed with costs. 

S.N. R.K. Application dismissed. 


(1) r 1898j 21 Mad. 172. 

(2) [1912J 233 P.L.B. 1912=111 P.R. 1912 
=15 I.C. 12=224 P.W.K. 1912. 

(3) A.I.R. 1925 Lab. 255=5 Lab. 523. 
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“brought on the record.” The execution 
case was one in which the decree-holder 
was a principal actor, and no question of 
his being brought on the record could 
arise. The auction purchaser and the 
decree-holder being already on the record, 
and the unnecessary procedure of show¬ 
ing them as the opposite party cannot be 
> insisted upon, unless there was a clear 
warrant to the effect in R. 89. In the 
result, we allow the application in revi¬ 
sion, set aside the orders of the learned 
Munsif and the Subordinate Judge, and 
set aside the sale. We note that on other 
points, the findings are in favour of the 
applicant. The applicant’s costs in this 
Court and in the Courts bolow shall be 
paid by the respondents. 

V.B./r.K. Revision allowed . 

A. I. R 1929 Allahabad 597 (1) 

Mukerji and Niamatullah, JJ. 

Chandrika Rai —Applicant. 

v. 

Srikant Rai —Opposite Party. 

Civil Revn. No. 278 of 1927, Decided 
on 26th April 1929, against order of Dist. 
Judge, Ghazipur, D/- 1st September 
1927. 

Guardian and Ward—Jurisdiction — Dis¬ 
trict Judge appointing X as guardian—Prior 
to such appointment Y being in possession of 
minor’s property as trespasser — District 
Judge has no jurisdiction to pass any order 
against Y, 

Whore tho District Judgo appoints certain 
persons as guardians of minors, he has no 
jurisdiction to pass any order against the per¬ 
son who was in possession of tho minor’s pro¬ 
perties as trespasser prior to such appoint¬ 
ment. What ho can do is only to direct the 
guardian now appointed to bring a suit against 
that person. [P 597 0 2] 

S. Z. Alam —for Applicant. 

Jwala Prasad Bharrjava — for Oppo¬ 
site Party. 

Judgment. This is an application by 
one Chandrika Rai against an order 
passed by the learned District Judge of 
Ghazipur on 1st September 1927, direct¬ 
ing the applicant to pay to the respon¬ 
dent a certain sum of money which was 
to be reduced, partially, in the case of 
his returning certain bullocks. It ap¬ 
pears that the applicant’s father Sukhdeo 
Rai was appointed the guardian of cer¬ 
tain minors. Sukhdeo Rai having died, 
the applicant continued to be in posses- 
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sion of the minor’s property. Sri Kanth 
Rai, the respondent was then appointed 
the guardian of the minors. At his in¬ 
stance or that of the Judge himself, the 
applicant was called upon to furnish an 
account of the minor’s properties ho had 
in his possession. He furnished an ac¬ 
count without any objection. The ac¬ 
counts were scrutinized and a Commis¬ 
sioner was appointed. As tho result of 
the Commissioner’s investigation 'and re¬ 
port, the order complained of was made. 

The points that have been taken for 
revision are that the learned District 
Judge has erred in not treating the re¬ 
port in a certain manner. In our opin¬ 
ion, we cannot go into the merits of the 
case. The revision should however suc¬ 
ceed, on this simple ground, that the 
learned District Judge had no jurisdic¬ 
tion to make an order against the appli¬ 
cant who was not a guardian appointed ( 
by him. If ho happened to be in posses¬ 
sion of the minor’s property, he was so 
as a trespasser. The District Judge can 
certainly direct Sri Kanth to institute a 
suit for accounts against the ap¬ 
plicant and in that suit, the question, 
how much is payable by the applicant, 
may be determined. Tho applicant will 
then have a chance of taking his case be¬ 
fore an appellate Court. As the things 
stand, we cannot scrutinize the evidence 
that was taken before the District Judge, 
because we are not sitting in appeal 
against his order. We set aside the 
order of the learned District Judge as 
passed without jurisdiction. We make 
no order as to costs beciuse, on the 
grounds taken by the applicant, he had 
no case to bo put before us. 

S.N./r K. Order set aside. 


A. I. R. 1929 Allahabad 597 (2) 

Mukerji, J. 

Bhagwan Das Lachhmi Narain — 
Plaintiffs—Applicants. 

v. 

B. N. Ry .— Defendant — Opposite 
Party. 

Civil Revn. No. 5 of 1929, Decided on 
8th April 1929, against order of Sin, 

C. C. Judge, Deoria, D/- 17th Septem¬ 
ber 1928. 

(a) Civil P. C., O. 7, R. II—Person claim¬ 
ing damages from railway but omitting to 
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give details of his claim—Omission is not 
sufficient to dismiss his claim. 

Where a person claims damages for “ de¬ 
terioration ” of the goods from a railway com¬ 
pany, but fails to furnish along with the 
plaint the details of his claim for damages, 
this omission by itself is not sufficient to dis¬ 
miss his olaim. [P 508 G 1, 2] 

(b) Railways Act, S. 77—“ Deterioration ” 
does not cover loss due to fall in market 
value—Words. 

The word “ Deterioration ” does not cover 
the fall in the market value of the goods 
which is due to the delay in delivery : 21 

Mad. 172; 233 P. L. R. 1912, not Foil. A. I. R. 
1025 Lah. 255, Ref. [P 508 C 2] 

A. P. Pandey —for Applicants. 

B. Malik —for Opposite Party. 

Judgment. —This is an application 
in revision against the decree of the 
Judge, Small Cause Court and arises 
under the following circumstances. 
The applicant firm indented some rice 
from a place called Burdaura served by 
the B. N. Ry. The goods were consigned 
to where the applicant lived namely 
Peoria in the District of Gorakhpur. 
Unluckily, the railway receipt was 
made out to show that the goods were 
sent to a place called Jalalpur. In spite 
of this fact, a part of the consignment 
arrived at Deoria, nobody could tell how, 
on 14th April 1927. It was not till 8th 
May 1927 that the remaining portion of 
the consignment was received in Deoria 
and handed over to the plaintiff. The 
plaintiff-applicant, thereupon, brought 
his suit out of which this application 
has arisen to recover certain amounts of 
money including a sum of Rs. 230 as 
damages. The claim for damages was 
based on the allegation that by the time 
the goods arrived, the market for the 
goods (rice) fell and the plaintiff suffered 
a loss. The claim on the point was met 
on two grounds, namely there was in 
fact no loss, there being no fall in the 
market value and that, in any case, the 
plaintiff was bound to give a notice 
under S. 77, Railways Act, before insti¬ 
tuting a suit. This part cf the claim 
has been dismissed on both the grounds. 

If I had thought that the suit could 
be maintained without a notice, I would 
have sent back the case for a retrial on 


plaintiff’s part should not have been the 
cause of dismissal. 

Section 77, Railway Act requires that 

“ where a person claims compensation for 
.deterioration.of goods deli¬ 
vered to be carried.” 

the would-be plaintiff shall prefer a 
claim in writing within six months of 
the date of the delivery of the goods for 
carriage by the railway. The conten¬ 
tion of the respondents is that the 
deterioration would cover the fall in the 
market value of the goods concerned. 
There seems to be a conflict of opinion 
among the authorities on this point. A 
Madras case, viz., Madras By. Co. v. 
Govind Ban (1) and a Lahore case, 
Indian General Navigation and By. Co. 
v. Harcharan Das (2) held that the 

word “ deterioration ” would include a 
loss in the market value of the property 
and not only a depreciation in the qua¬ 
lity of the goods. In a more recent case, 
E. I By. Co. Ltd. v. Diana MaUGulab 
Singh (3) the Lahore High Court held a 
contrary view, but it does not appear 
that the previous case in the same Court 
had been brought to its notice. A surer 
guide in the meaning of the word is fur¬ 
nished by the New English Dictionary 
of Murray. There, the word “ deteri¬ 
oration ” is shown as bearing the im¬ 
port of impairment of quality or value. 

It appears to me that cases of late 
delivery must be occurring very often 
with the railways and in such circum¬ 
stances, parties to the consignment would 
be prone to claim compensation. If the 
authors of the Railway Act were anxious 
to provide for loss, destruction etc., of 
the goods in transit, there was no reason 
why they should forget to provide for 
the loss of the value of goods^ owing to 
delay in delivery. I am of opinion that 
“ deterioration ” does not include a loss 
in the value of the goods consigned owing 
to a delay in delivery. The result is 
that the application fails and it is hereby 
dismissed with costs. 

S.N./h.K. Application dismissed. 


the ground that the learned Judge was 

prejudiced by the fact that the plaintiff _ ___ _ _ — 

had not furnished any particulars of his f 1808]^21 Mad. 172. 

Iclaim for damages along with the plaint. 2 r l912 ] 233 P. L. R. 1912=:111 P. R 

iNobody had asked the plaintiff to fur- (1912)=15 I. C. 12=224 P. W. R* 1912 * 

'nish particulars and this omission on the (3) A. I. R. 1025 Lah. 255 a . . 
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A. I. R. 1929 Allahabad 599 (1) 

Mukerji and Niamatullah, JJ. 

Faqir Chand —Defendant—Applicant. 

v. 

Lala Harlcishwi Das — Plaintiff 
Opposite Party. 

Civil Revn. No. 309 of 1928, Decided 
on 26th April 1929, against order of 
Munsif, Bareilly, D/- 2nd June 1928. 

Civil P. C., S. 115—Suit dismissed for de¬ 
fault—Plaintiff appearing on same day and 
satisfying Court for his non-appearance — 
Court restoring suit on plaintiff’s applica¬ 
tion—Defendant filing application to revise 
order restoring suit—High Court has juris¬ 
diction to revise order and plaintiff’s ap¬ 
pearing on same day and giving explanation 
to satisfaction of Court is sufficient ground 
for restoration of suit—Civil P. C., C. 9, 

R. 9. 

On a date fixed for fixing of issues, plaintiff 
being absent, the suit was dismissed for de¬ 
fault. The plaintiff appeared on the same 
day and gave an explanation for his non- 
appearance which satisfied the Court, upon 
which the Court, on application by the plain¬ 
tiff filed on the next day, restored the suit 
after giving notice to the defendant. The 
defendant then filed application to revise the 
order restoring the suit. 

Held : that High Court had jurisdiction to 
revise the order. 

Held farther : that the fact that the plain¬ 
tiff appeared on the same day and gave an 
explanation to the satisfaction of the Court 
was sufficient ground for restoration of the 
suit : A.I.R. 1921 All . 1, List. A.I.R. 1925 All. 
610 (F. B.), Rel. on. [P 599 C 2] 

U . S. Bajpai , Hazari Lai Kapoor and 

G. S. Pathak—iov Applicant. 

M. L. Agarwala —for Opposite Party. 

Judgment.—The respondent brought 
a suit, in the Court of the Munsif of 
Bareilly, against the applicant, in which 
17th January 1928 was fixed for fixing of 
issues. On that date the case was called, 
the plaintiff was found absent and the 
suit was dismissed for default. The same 
day, the plaintiff appeared with an 
application for restoration, but it appears 
that the application was actually filed 
the next day. The learned Munsif after 
issuing notice to the other side, restored 
the suit. The defendant has come up in 
revision, asking that this order restoring 
the suit should be set aside. A prelimi¬ 
nary objection has been taken by the 
learned counsel for the respondent that 
no revision lies. He relies on the Full 
Bench case Buddhoo Lalv.'Metva Ram{ 1). 


In that case what was to be decided was 

“ where a Subordinate Court had merely 
decided the question of jurisdiction, whether 
an application in revision lay in the High 
Court or not. ” 

Three learned Judges as against two 
held that no application in revision lay. 
It was laid down that the decision of one 
of the issues which did not dispose of the 
whole case was not a ‘ case decided, 
within the meaning of S. 115, Civil P. C. 
In a recent case which came up in revi¬ 
sion before this Court, the question was 
whether the setting aside of a decree, 
which had been passed ex parte by the 
appellate Court, constituted a case fit for 
revision by this Court. Three learned 
Judges held that it was a ‘ case * within 
the meaning of S. 115. We are of opinion 
that the circumstances before U3 fall 
within the purview of the later ruling, 
viz : Ram Sarup v. Gaya Prasad (2). 
We hold that we have jurisdiction to 
revise the order of 2nd June 1928. 
Coming to the merits, we find that while 
the learned Munsif thought that the 
plaintiff’s conduct was negligent, he did 
not hold that there was no sufficienti 
cause for the plaintiff’s non-appearance 
when the suit was called for hearing, 
within the meaning of 0. 9, R. 9, Civil 
P. C. The fact that the plaintiff appeared 
the same day and gave an explanation 
which satisfied the learned Munsif was 
sufficient ground for restoration of the 
suit. There is nothing to revise, and we 
dismiss the application with costs. 

P.N./r.K. Revisio n dismissed. 

(2) A. I. R. 1925 All. 610 (F. B.). 


A. I. R. 1929 Allahabad 599 (2) 

Boys, J. 

Dalle Singh —Applicant. 

v. 

King-Emperor —Opposite Party. 

Criminal Revn. No. 212 of 1929, De¬ 
cided on 22nd April 1929, against order 
of Sess. Judge, Shahjahanpur, D/- 29th 
January 1929. 

Criminal P. C., S. 110 — Mere suspicion 
unless supported by good reasons is inad¬ 
missible to support order under S. 110- 
Evidence of general bad character is admis¬ 
sible but its weight varies with circum¬ 
stances of each case. 

“Suspioien” is worthless and inadmissible 
to support an order under S. HO unless sup¬ 
ported by good reasons and then it is the 


(1) A. I. R. 1921 All. 1=43 All. 564 (F. B.). 
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reasons and tbe facts on which the suspicion 
is based, and not the suspicion, to which only 
weight can be given. Evidence of the ac¬ 
cused’s general bad character is admissible 
to prove the general repute of the accused, 
but its weight must vary according to parti¬ 
cular circumstances. [P 600 G 1] 

Saila Nath M ulcerji —for Applicant. 

M. Waliullah —for the Crown. 

Judgment. —I do not think the order 
calling for security from Dalle Singh 
for a period of one year can be main¬ 
tained, and that for more than one rea¬ 
son. The police put up against this man 
by way of evidence four dacoity cases in 
which he had been acquitted. As re¬ 
gards only one of these can the Judge 
stato even, and states rightly, that it 
leaves “some residum of suspicion against 
diim.” There are two other cases in 
which he is said to have been suspected 
both rejected by the Judgo. “Suspicion” 
is worthless and inadmissible unless sup¬ 
ported by good reasons and then it is the 
reasons and the facts on which the sus¬ 
picion is based, and not the suspicion, to 
which only weight can be given. So far 
as there is any evidence justifying the 
order the Judge finds it in the evidence 
of nine prosecution witnesses, of whom 
he eliminates one, who give evidence of 
the accused’s general bid character. Such 
evidence is, of course, admissible to prove 
the general repute of the accused, but its 
weight must vary according to particu¬ 
lar circumstance. In the present case 
the accused was admittedly in the “val- 
alat” from December 1924, to the 22nd 
March 192G, when he was acquitted. 
Some S. 107 proceeding was started 
against him, but in March 1926, he left 
India and did not return till January 
1928. Some dacoities are said to have 
been committed in April, 1928, and Dalle 
Singh was arrested on 21st April 1928, 
but has been acquitted of any participa¬ 
tion in those dacoities. He remained in 
Jail under these charges and in conne¬ 
xion with the gang case till the 9th De¬ 
cember 1928. He was arrested at the 
door of the Jail and these proceedings 
were forthwith started against him. The 
facts that I have given make it manifest 
that for the last year past at any rate 
Dalle Singh cannot have committed any 
thefts, robberies etc., such as are said to 
form the basis of the present proceedings, 
it would appear that the only period 
during which he could have committed 
any crime which is really material to 


the present case is the first four months 
of last year. It would seem manifest 
that Dalle Singh is a person who to say 
the least of it, is very unfortunate to 
have been suspected so often, but I have 
to consider whether there is evidence to 
support the charge now made against 
him. There is nothing proved by the 
lower Courts against him at any time 
at all. But he has been under arrest 
for two long periods and his name as¬ 
sociated with these dacoities. It is mani¬ 
fest that under these circumstances any 
number of witnesses would be prepared 
to come forward and say that he did not 
bear a good character. I think in the 
citcumstances of this case something 
more definite than that is required. But 
this is not the only consideration. He 
has been called on to furnish security 
for a year. Any act of any sort or des¬ 
cription whatever which he can have 
committed which would justify his being 
so-called on must of necessity have been 
committed before 21st April 1928, when 
he was arrested. Had these proceedings 
been started then and carried through 
successfully the period of one year’s 
security would now have elapsed. Bor 
both the above reasons I do not think 
that this order should be maintained, 
and I set it aside and direct that the 
security called for be discharged and 
cancelled and unless he is wanted in any 
other matter he will forthwith be set 
at liberty. 

S.N./r.K. Order set aside. 
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SULAIMAN AND PULLAN, JJ. 


Surajmal and another Appellants. 


v. 

Shankar and others —Respondents. 

Second Appeal No. 792 of 1927, Deci¬ 
ded on 22nd April 1929, against decree 
of Dist. Judge, Meerut, D/- 18th 
June 1926. 

(a) Agra Pre emption Act, Ss. 14 and 15- 
Mere posting notice is not sufficient It 
must be served. 


Although the word “ issue ” in S. 15 is am¬ 
biguous, mere posting of a notice is not suffi¬ 
cient, but there must be actual servico of 
notice on the persons having right of pre¬ 
emption. [P 601 C 1,2] 


(b) Agra Pre-emption Act, S. 17 Scope. 

When the Court oomes to the conclusion 
that the amount entered in the sale-deed is 
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grossly excessive and it is convinced that the 
whole of that amount could not have been 
paid to the vendor and there is no other 
material on the record to come tc a definite 
finding as regards the actual price of it, it is 
entitled to proceed to find the market value of 
the property under S. 17 of the Act. 

[P 601 C 2] 

S.G.Goyle and P. L. Banerji —for 
Appellants. 

K. N. Katju —for Respondents. 

Judgment. —This is a defendants’ 
appeal arising out of a suit for pre-emp¬ 
tion. Before the sale took place a notice 
was sent by registered post to the plain¬ 
tiffs, but the lower appellate Court has 
found that this was not actually served 
on them. The defendants appealed and 
on their behalf a ground was taken that 
the mere posting of a notice was quite 
sufficient and that service of it was im¬ 
material. This contention cannot be 
accepted. S. 14 of the Act doe3 not say 
that a notice is merely to be sent to all 
the persons having a right of pre-emp¬ 
tion hut prescribes that the cosharer 
proposing to sell may “give notice by 
registered post to all such persons ” 
which undoubtedly implies that the 
notice must be given to the persons con¬ 
cerned. The use of the word “ issue ” 
in S. 15 is ambiguous, but reading the 
whole of that section, particularly the 
later portion of it which lays down that 
the right of pre-emption would not be 
extinguished unless such person within 
the period of one month of the receipt of 
the notice communicates his intention to 
purchase, no doubt is left that service on 
the pre-emptors is essential. Their 
right is only extinguished when thoy 
allow one month to expire after the re¬ 
ceipt of such notice. There is, therefore, 
no force in this ground. 

The next ground relates to the ques¬ 
tion of consideration. The ostensible 
sale price was R 9 . 7,500. Both the 
Courts below have found that the oral 
evidence produced by the plaintiffs that 
part of this amount was actually returned 
was not worthy of credit. But the lower 
appellate Court has gone on to consider 
the circumstances of the case and has 
come to tho conclusion that the osten* 
sible price is grossly excessive. It then 

considered the market value of the pro¬ 
perty and came to the conclusion that 
even Rs. 4,750 which had been found by 
the first Court to be the value was itself 
excessive, but inasmuch as there was no 
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cross-objection it did not reduce that 
amount. 

We think that when the Court came 
to the conclusion that the amount en¬ 
tered in the sale-deed was grossly exces¬ 
sive and it was convinced that the whole 
of that amount could not have been paidi 
to the vendor and there was no other 
material on the record to come to a defi-| 
nite finding as regards the actual pricei 
of it, it was entitled to proceed to find 
the market value of tho property under 
S. 17 of the Act. The finding that 
Rs. 4,750 is not below the market price 
must be taken as a finding of fact which 
is binding on us in second appeal. We, 
therefore, think that there is no force in 
this appeal. It i3 dismissed with costs 
including in this Court, fees on the 
higher scale. 

s.n./r.k. Appeal dismissed. 
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% 

Dalal, J. 

Dodcy Ram —Defendant—Appellant. 

v. 

Mt. Gulkando and others — Plaintiff 
and Defendants—Respondents. 

Second Appeal No. 2189 of 1927, De¬ 
cided on 1st May 1929, against decree 
of Addl. Sub*Judge, Shahjahanpur, D/- 

27th May 1927. 

(a) Transfer of Property Act, S. 52—Doc¬ 
trine applies even to involuntary sales. 

Whore a person purchased property at auc¬ 
tion salo in execution of Government dues 
while a suit by a mortgagee for salo of pro¬ 
perty on foot of a prior mortgage was ponding 
and where the property was sold in execution 
of a final docree for sale, tho doctrino of lis 
pendons applies and the purchaser at first 
auction has no longer any right of redemption 
left : 26 Cal. 966; A. I. R. 1922 Pat. 542 Rel. 

on. [P 602 G 1] 

(b) Transfer of Property Act, S. 52 — 
Notice of pending suit is not necessary. 

Section 52 does not confine the doctrine of 
lis pendons to cases where tho party has 
notice of the pending suit. Tho doctrine is 
stated in gonerel terms, and those who deal 
with properties covered by a contentious suit 
or proceeding have to abide by tho result of 
that suit whether they are aware of the pen¬ 
dency of tho suit or not. [P 602 C 1] 

Shiva Prasad Sinha and S. Z . Alam 
—for Appellant. 

Ilarnandan Prasad —for Respondents. 

Judgment. —The defendant purchased 
the property in 9uit at auction sale in 
execution of Government dues while a 


Dodey Ram v. Mt. Gulkando (Dalai, J.) 



602 Allahabad Imtiaz Bibi v. Kabia Bibi 1929 


suit by a mortgagee 'or sale of the pro¬ 
perty on foot of a prior mortgage was 
pending. The suit by Banwari Lai was 
filed in 1921, and a preliminary decree 
on a compromise was passed on 10th 
March 1921. The defendant purchased 
on 31st August 1921 and took possession. 
The defendant was not a party to the suit 
for sale brought by Banwari Lai. That 
suit proceeded without the defendant 
being a party, and finally the property in 
suit was purchased by the plaintiff in 
execution of a final decree for sale on 11th 
April 1923. The lower appellate Court 
has held that the doctrine of 1 is pendens 
applied, and that the defendant having 
purchased during the pendency of the suit 
for sale was bound by the proceedings in 
that suit and the final purchase by the 
plaintiff. He further held that the de¬ 
fendant had no longer any right of re¬ 
demption left. 


The circumstances of'this case are 
entirely covered by a Bench Ruling 
of the Calcutta High Court in liar 
Shankar Prasad Singh v. Shew Gohind 
Shaw (l). It is a ruling of 1899 and has 
been consistent! v followed. The doctrine 
of lis pendens applies both to voluntary 
and involuntary sales. It was so held 
by the Patna High Court also in 1922 in 
Mathura Prasad v. Dasai (2). The Cal¬ 
cutta case is further applicable in bar¬ 
ring the right of the defendant to redeem. 
It was hold there that the defendants 
having purchased a share of an estate at 
a revenue sale acquired it subject to the 
mortgage which they were bound in law 
to discharge before the sale in execution 
of the mortgage decree had actually taken 
place, or before, at any rate, that sale 
had been confirmed ; and that having 
failed to do so, and there being no equi¬ 
ties to the contrary, the right of redemp¬ 
tion was extinguished. It was argued 
here that the law would be differently 
applied as the defendant had no notice 


of the pending suit for sale and of the 
auction sale in favour of the plaintiff. 
S. 52, T. P. Act, however, does not con¬ 
fine the doctrine of lis pendens to cases 
where the party has notice of the pend¬ 
ing suit. The doctrine is stated in gene¬ 
ral terms, and those who deal with pro¬ 
perties covered by a contentious suit or 
proceeding have to abide by the result of 
'that suit whether they are aware of the 


(1) [1899] 26 Cal. 966=4 C. W. N. 317. 

(2) A. I. R. 1922 Pat. 542=1 Pat. 287. 


pendency of the suit or not. I dismi 58 
this appeal with costs. 

p.N./r.k. Appeal dismissed. 
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SULAIMAN AND BANEKJf, JJ. 

Mt. Imtiaz Bibi — Plaintiff—Appel¬ 
lant. 

v. 

Mt. Kabia Bibi —Defendant—Respon¬ 
dent. 

Second Appeal No. 732 of 1926, Deci¬ 
ded on 6th April 1929, against decree of 
Sub-Judge, Meerut, D/- 21st January 
1926. 

Civil P. C., S. 47—Legal representative of 
deceased judgment-debtor asserting that cer¬ 
tain property is his own and not part of as¬ 
sets of deceased in his hands—His objection 
is one under S. 47 and so it cannot be raised 
by regular suit. 

The logal representative of a deceased judg¬ 
ment-debtor, when he is asserting that a cer¬ 
tain property is his own property and no part 
of the assets of the deceased in his hand, is 
raising an objection relating to the execution 
discharge and satisfaction of the decree with¬ 
in the meaning of S. 47 and the quostion 
is between the representatives of the parties. 
Hence if the objection is not raised in execu¬ 
tion proceedings it cannot be raised by a 
regular suit: 12 All. 313 [F.B.)', Expl. and Foil. 
39 All. 47; 31 All. 82 (F.B),; 26 All. 447 (F.B.)] 
A. I. II. 1928 All. 363, Ref. [P 603 C 1] 

Hem Chander Mukerji —for Appel¬ 
lant. 

Banna Lai —for Respondent. 

Judgment.—This case has been re¬ 
ferred to a larger Bench on account of an 
apparent conflict between the case of 
Dulla v. Shib Lai (l) and the case of 
Bulaqi Das v. Kesri (2). One Abdul 
Rahman died in 1917 leaving a widow 
Mt. Kabia Bibi and a daughter as well as 
three brothers as his heirs. One of his 
brother Abdul Karim promptly made a 
gift of his share which he had inherited 
in favour of his wife Mt. Imtiaz Bibi. 

A suit was brought by Mt. Kabia Bibi 
for recovery of her dower debt against 
the heirs of the deceased by realization 
of the amount out of the assets left by 
him. There can he no doubt that the 
heirs were liable to pay the dower debt 
when they took the assets. A compro¬ 
mise decree was passed in favour of Mt. 
Kabia Bibi against the h eirs including 

~(1) [1917] 39 All. 47=36 I. C. 281=14 A.L.J. 

846. 

(2) A. I. R. 1928 All. 363=50 All. 686. 
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Abdul Karim. Abdul Karim died after¬ 
wards and his heirs including Mb. Imtiaz 
Bibi his widow, were brought on the 
record as the legal representatives of the 
deceased judgment-debtor. Mb. Kabia 
Bibi decree-holder proceeded to execute 
the decree and attached the property of 
her deceased husband in the hands of his 
heirs including the share in the posses¬ 
sion of Mt. Imtiaz Bibi. No objection 
appears to have been raised by the latter 
on the occasion and the property was 
sold and purchased by the decree-holder 
Mb. Kabia Bibi herself. Mt. Imtiaz 
Bibi has now brought the suit for reco¬ 
very of possession on the ground that it 
was no part of the assets of the deceased 
Abdul Karim and could not have been 
validly sold in execution of a money dec¬ 
ree against Abdul Karim. Both the 
Courts below have dismissed the suit on 
the ground that it was barred by S. 47, 
Civil P. C. 

It appears to us that this case is con¬ 
cluded by the ruling in the Full Bench 
case of Seth Gkand Mai v. Durga Dei (3) 
which has been followed in subsequent 
cases. There too a.simple money decree 
was passed against a judgment-debtor 
who died and his legal representatives 
were brought on the record in execution 
proceeding to represent him. They raised 
the question as to a certain property 
which they said was no part of the de¬ 
ceased s assets in their hands but was 
their own property. Four out of the five 
learned Judges held that the case was 
covered by old S. 244, Civil P. C., 
Straight, J., on p. 322 remarked that: 

“Wbon the representative of the deceased 
judgment debtoi says in regard to tho pro¬ 
perty which he contends is not the property of 
the deceased judgment-debtor but is his pro¬ 
perty, that it can rightly be said that he there¬ 
by sets up a jus teitii.” 

He admitted that the case would be 
different if he were trustee or represent¬ 
ing some character wholly separate from 
his personal and individual character. 
Kdgo, C. J., on pp. 323 and 324 also 

pointed out the same distinction and 
held that: 

*Xif ero representative merely asserts 
that the property sought to be sold is his own 
property to which he is beneficially entitled 
by purchase or from its having come to him 
otherwise than as a representative of the de- 
ce^sed judgment-debtor, it is not a case in 
which he has sot up*a jus terfcii.” 

< 3 ' [/* 9 ° ] J*^813^(1830Mrw. N. 137 
(F.B.J. 
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Tho learned Judge also agreed that the 
case would be different if tho represen¬ 
tative of tho judgment-debtor opposed 
the execution on the ground that the pro¬ 
perty vested in him as trustee or as ; exe¬ 
cutor of someone else. Brodhursfc, J., 
concurred in the opinion. Mahmood, J., 
also agreed with that view and on p. 327 
pointed out that a distinction was to 
be drawn between the capacity of 
the judgmont-dobtor as representing his 
own interest which did not vest in him 
and which one would call a legal jus 
tertii. The learned Judge held that as 
soon as a person is impleaded and objects 
against the execution of the decree he is 
bound so long as ho claims in rospect of 
the property against which execution is 
sought a right no other than that which 
vests in him in his own person, ho is 
bound to raise those objections in the 
execution of the decree and cannot bo 
allowed to re-agitate the matter ina regu¬ 
lar suit. Tyrrel, J., however, dissented. 
Although in that case the point arose in 
appeal and before the property presu¬ 
mably was actually sold, the case is a 
clear authority for the view that the 1 
legal representative of a deceased judg¬ 
ment-debtor, when she is asserting that 
a certain property is her own property 
and no part of the assets of the deceased 
in her hand, is raising an objection rela¬ 
ting to the execution, discharge and satis¬ 
faction of the decree within the meaning 
of S. 47, Civil P. C., and that the ques¬ 
tion is between the representatives of the 
parties. 

In the present case also Mt. Imtiaz 
ought to have objected to the at-| 
tachment of the property in her hands 
on the ground that it was no part of the 
assets of her deceased husband but had 
been acquired by her under a gift previ¬ 
ous to tho attachment. She was bound 
to raise this objection if it were good, as 
she was asserting her own personal 
rights to tho property and was not put¬ 
ting forward the claim of any stranger 
to the execution proceedings. The case 
in our opinion is therefore fully covered! 
by the ruling in the Full Bench case 
quoted above which has never been 
doubted in this Court. It was expressly! 
followed, as it was bound to be, in the 
case of Dulla v. Skib Lai (l). The only 
difference between the latter case and 
the present case is that there the legal 
representatives were brought on the re- 
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cord before the decree was passed. The 
principle underlying both is, however, 
same. 

The rulings in the Full Bench cases of 
Guizari Lai v. Madho Ram (4) and 
Bhagirati v. Banicari Lai (5), are nob 
directly in point. Wo would also hold 
that the case of Bulaqi Das'v. Kesri (2), 
does nob deal with the point which ari¬ 
ses in this particular case and it is not 
therefore necessary for us to express any 
opinion on the question decided there. 
We accordingly dismiss this appeal with 
costs including in this Court, fees on fcho 


higher scale. 
S.N./R.K. 


A ppcai dismissed. 


(4) [V104] 26 All. ir = l A. L. J. G5=(IOOJ) 
A. W. N. Cl (F. B.). 

(5) [1 0 «J ;>1 All. bl-L I. C. 410 


— 3 A. L. J. 


71 (F. B.). 
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Banerji and King, JJ. 

Zafar Ahsan and others —Defendants 
— A pi ellants. 

,v. 

Zubaida Khatun and others —Defen¬ 
dants— Respondents. 

First Appeal No. 27L of 1926, Decided 
on 13th May 1929, againsb'decree of'First 
Sub-Judge, Moradabad, D/- 22nd March 
1926. 

(a) Minor—Mortgage in favour of minor 
can be enforced by him—Transfer of Pro¬ 
perty Act, S 7. 

Wberj a mortgigs is in ido in favour of a 
minor, and the latter has paid full considera¬ 
tion tor it, ho can enforce the mortgage : 33 
Cal. 539 [P. C ), Dist ,; 33 Mad. 312, Diss. from ; 
40 Mad. 80S, Ref. ; 33 All. G77 ; 33 All 62 ; 33 
Mad. 312 ; A. L. R. 1924 Lah. 611, Foil. ; 13 
A. L. J. 135, not Foil. [P 605 G 1 ] 

(bj Transfer of Property Act, S 60—In¬ 
tegrity of mortgage is broken by mortgagee 
becoming heir to mortgagor. 

When the mortgagee becomes an heir to the 
mortgagor and inherits a portion of the mort¬ 
gage it cannot be said that the integrity of 
the mortgage has not been broken : 81 All. 

335, Rcl. on. [P 003 C 1] 

M. A . Aziz— for Appellants. 

B. Malik —for Respondents. 

Judgment. —This M an appeal by four 
defendants in a suit for sale on a mort¬ 
gage execute 1 by one Mazhar Ahsan. 
Mazhar Ahsan, the mortgagor, married 
three ladies and appellant 1 is the son of 
Mazhar Ahsan by tho eldest wife. The 
other three defendants are the children by 


the second wife and the plaintiff is Mazhar 
Ahsan’s daughter hy the third wife. The 
plaintiff’s mother died in the year 1911. 
In order to pay off the dower debt due 
bv Mazhar Ahsan to the mother of the 
plaintiff tho mortgage-deed in suit dated 
17th April 19 L4, was executed by Mazhar 
Ahsan in favour of the plaintiff. The 
deed, Ex. 1 at p. 45, sets out the consi¬ 
deration to be Rs. 3,500 which Mazhar 
Ahsan states was due by him to Zubaida 
Khatun, the mortgagee, which she had 
inherited partly from Mt. - Hasan Bano 
her mother and partly from Mt. Zahida 
Khatun, the sister of the mortgagee. Mb. 
Zahida Khatun died after the death of 
her mother and before tho execution of 
the mortgage-deed. The defence to the 
suit was every conceivable point that 
could be taken in the case as will be 
apparent from tho points argued by the 
learned advocate for the appellant 
before us. 

Tho learned Subordinate Judge granted 
a decree for sale of the mortgaged pro¬ 
perty except a one eleventh share which 
the plaintiff had inherited from the estate 
of Mazhar Ahsan who had died before 
the institution of tho suit. As wo have 
already stated tho appellants are four in 
number. Appellant 1 has, in addition to 
the grounds taken by the other appel¬ 
lants, urged that tho terms of an award 
which was made upon a reference by him 
and his father after the death of his 
mother bars tho plaintiff’s claim on the 
mortgage inasmuch as Mazhar Ahsan 
could not transfer any property accord¬ 
ing to tho award. The award is Ex. E-l 
and is to be found at p. 33. The arbi¬ 
trator as regards tho third issue held 
that Mazhar Ahsan will have no power 
to transfer the zamindari properties 
which were on tho date of tho award, 
namely. 1st February 1891, owned and 
possessed hy the defendant. The short 
answer to the plea, and a complete answer 
i 3 that it has not been proved,as a matter 
of fact, as held by the learned Subordinate 
Judge, that the properties mortgaged by 
Mazhar Ahsan were in his possession on 
1st February 1892. The learned advo¬ 
cate for tho appellants has contended 
that inasmuch as in a suit in the yeai 
1917 all kinds of pleas were put forward 
hy the defendants but no plea was taken 
that the property mortgaged was not in 
Mazhar Ahsan’s possession on 1 st Febru¬ 
ary 1892, the conclusion is that tho P 1 ' 0 ' 
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Abdul Karim. Abdul Karim died after- 
wards and his heirs including Mt. Imtiaz 
Bibi his widow, were brought on the re¬ 
cord as the legal representatives of the 
deceased judgment-debtor. Mt. Kabia 
Bibi decree-holder proceeded to execute 
the decree and attached the property of 
her deceased husband in the hands of his 
heirs including the share in the posses¬ 
sion of Mt. Imtiaz Bibi. No objection 
appears to have been raised by the latter 
on the occasion and the property was 
sold and purchased by the decree-holder 
Mt. Kabia Bibi herself. Mt. Imtiaz 
Bibi has now brought the suit for reco¬ 
very of possession on the ground that it 
was no part of the assets of the deceased 
Abdul Karim and could not hove been 
validly sold in execution of a money dec¬ 
ree against Abdul Karim. Both the 
Courts below have dismissed the suit 
on the ground that it was barred by S. 47, 
Civil P. C. 

It appears to us that this case is con¬ 
cluded by the ruling in the Full Bench 
case of Seth Chand Mcil v. Darya Dei (3) 
[which has been followed in subsequent 
cases. There toe a simple money decree 
was passed against a judgment-debtor 
who died and his legal representatives 
;were brought on the record in execution 
proceeding to represent him. They raised 
the question as to a certain property 
which they said was no part of the de¬ 
ceased’s assets in their hands but was 
their own property. Four out of the fivo 
learned Judges held that the case was 
covered by old S. 244. Civil P. C. 
Straight, J., on p. 322 remarked that: 

“ When the representative of the deceased 
judgment-debtor says in regard to the pro¬ 
perty which ho contonds is not the proporty 
of the deceased judgment-debtor but is his 
property, that it oan rightly be said that ho 
thereby seta up a jus t3rtii." 

He admitted that the case would be 
different if he were trustee or represent¬ 
ing some character wholly separate from 
his personal and individual character. 
Edge, C. J., on pp. 323 and 324 also 
pointed out the samo distinction and held 
that: 

Where the representative merely asserts 
that the property sought to bo sold is his own 
property to which he is beneficially entitled 
by purchase or from its having come to him 
otherwise than as a representative of the de¬ 
ceased judgment-debtor, it is not a case in 
which ho has set up a jus tertii.’* 

(3) [1890) 12 All. 313=(1890) A. W. N. 137 
(F.B.). 
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The learned Judge also agreed that the 
case would be different if the representa¬ 
tive of the judgment-debtor opposed the 
execution on the ground that the pro¬ 
perty vested in him as trustee or as exe¬ 
cutor of some one else, Brodhur9t, J., 
concurred in the opinion. Mahmood, J., 
also agreed with that view and on p. 327 
pointed out that a distinction was to 
be drawm between the capacity, of 
the judgment-debtor as representing his 
own interest which did not vest in him 
and which one would call a legal jus 
tertii. The learned Judge held that a3 
soon as a person is impleaded and objects 
against the execution of the decree ho is 
bound so long as he claims in respect of 
the property against which execution is 
sought a right no other than that which 
vests in him in his own person, ho is 
bound to raise those objections in the 
execution of the decree and cannot be 
allowed to reagitate the matter in a regu¬ 
lar suit. Tyrrel, J., however dissented. 
Although in that case the point arose in 
appeal and before the property presu¬ 
mably was actually sold, the case is a 
clear authority for the view that the 
logal representative of a deceased judg¬ 
ment-debtor, when she is asserting that 
a certain property is her own property, 
and no part of the assets of the deceased 
in her hand, is raising an objection rela¬ 
ting to the execution discharge and satis¬ 
faction of the decree within the meaning! 
of S. 47, Civil F. C., and that tho ques¬ 
tion is between the representatives of the 
parties. In the present case also Mt. 
Imtiaz ought to have objected to the at¬ 
tachment of tho property in her hands 
on tho ground that it was no part of the 
assets of her deceased husband hut had 
been acquired by her under a gift previ¬ 
ous to the attachment. She was bound 
to raise this objection if it were good, as 
she was asserting her own persona) 
rights to the property and was not put¬ 
ting forward the claim of any stranger 
to the execution proceedings. The case 
in our opinion is therefore fully covered 
by the ruling in the Full Bench case 
quoted above which has never been 
doubted in this Court. It was express-, 
ly followed, as it was bound to be, in the 
case of Dalla v. Shih Lai (l). The only 
difference between the latter case and 
the present case is that there the legal 
representatives were brought on the re- 


4 






604 Allahabad 


ZAFAR AHSAN V. ZUBAIDA KHATUN 


cord before the decree was passed. The 
principle underlying both is however 
same. 

The rulings in the Full Bench cases of 
Gulzari Lai v. Madho Bam (4) and 
Bhagwati v. Banwari Lai (5), are not 
directly in point. We would also hold 
that the case of Bulaqi Das v. Kesri (2), 
does not deal with the point which ari¬ 
ses in this particular case and it is nob 
therefore necessary for U3 to express any 
opinion on the question decided there. 
We accordingly dismiss this appeal with 
costs including in this Court, fees on the 
higher scale. 

S.N./r.K. Appeal dismissed. 

(i) [1904] 26 All. 447=1 A. L. J. 65=(1901) 
A. W. N. Gl (F.B.). 

(5) [1909] 31 All. 82=1 I. G. 41G=6 A. L. J. 
71 (F.B ). 
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Banerji and King, JJ. 

Zafar Alihan and others —Defendants 
—Appellants. 

v. 

Zuhaida Khatun and others —'Defen¬ 
dants—Respondents. 

First Appeal No. 271 of 1926, Decided 
on 13th May 1929, against decree of First 
Sub-Judge, Moradabad, D/- 22nd March 
1926. 

(a) Minor— Mortgage in favour of miner 
can be enforced by him—Transfer of Pro¬ 
perty Act, S. 7. 

Whore a mortgage is made in favour of a 
minor, and the latter has paid full considera¬ 
tion for it, he can enforce the mortgage : 30 
Cal. 539 (P.C.), Dist .; 33 Mad. 312, Diss. from ; 
40 Mad. 308, Ref. ; 33 All. 657 ; 38 All. 62 ; 33 
Mad. 312 ; A. I. R. 1924 hah. 611, Foil. ; 13 
A. L. J. 185, not Foil. [P 605 C 1] 

(b) Transfer of Property Act, S. 60—In¬ 
tegrity of mortgage.. 

When the mortgagee becomes an heir to the 
mortgagor and inherits a portion of the mort¬ 
gage it cannot be said that the integrity of 
the mortgage has not been broken : 31 All. 
335, Rel. on. [P 606 C 1] 

M. A. Aziz—ion Appellants. 

B. Malik —for Respondents. 

Judgment. —This is an appeal by four 
defendants in a suit for sale on a mort¬ 
gage executed by one Mazhar Ahsan. 
Mazhar Ahsan, the mortgagor, married 
three ladies and appellant 1 is the son of 
Mazhar Ahsan by the eldest wife. The 
other three defendants are the children by 
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the second wife and the plaintiff is Mazhar 
Ahsan’s daughter by the third wife. The 
plaintiff’s mother died in the year 1911. 
In order to pay off the dower debt due 
by Mazhar Ahsan to the mother of the 
plaintiff the mortgage-deed in suit dated 
17th April 1914, was executed by Mazhar 
Ahsan in favour of the plaintiff. The 
deed, Ex. 1 at p. 45, sets out the consi¬ 
deration to be Rs. 3,500 which Mazhar 
Ahsan states was due by him to Zubaida 
Khatun, the mortgagee, which she had 
inherited partly from Mt. Hasan Bano 
her mother and partly from Mt. Zahida 
Khatun, the sister of the mortgagee. Mt. 
Zahida Khatun died after the death of 
her mother and before the execution of 
the mortgage-deed. The defence to the 
suit was every conceivable point that 
could be taken in the case as will be 
apparent from the points argued by the 
learned advocate for the appellant 
before us. 

The learned Subordinate Judge granted 
a decree for sale of the mortgaged pro¬ 
perty except a one-eleventh share which 
the plaintiff had inherited from the estate 
of Mazhar Ahsan who had died before 
the institution of the suit. As we have 
already stated the appellants are four in 
number. Appellant 1 has, in addition to 
the grounds taken by the other appel¬ 
lants, urged that the terms of an award 
which was made upon a reference by him 
and his father after the death of his 
mother bars the plaintiff’s claim on the 
mortgage inasmuch as Mazhar Ahsan 
could not transfer any property accord¬ 
ing to the award. The award is Ex. E-l 
and is to be found at p. 33. The arbi¬ 
trator as regards the third issue held 
that Mazhar Ahsan will have no power 
to transfer the zamindari properties 
which were on the date of the award, 
namely, 1st February 1891, owned and 
possessed by the defendant. The short 
answer to the plea, and a complete answer 
is that it has not been proved, as a matter 
of fact, as held by the learned Subordinate 
Judge, that the properties mortgaged by 
Mazhar Ahsan were in his possession on 
1st February 1892. The learned advo¬ 
cate for the appellants has contended 
that inasmuch as in a suit in the year 
1917 all kinds of pleas were put forward 
by the defendants but no plea was taken 
that the property mortgaged was not in 
Mazhar Ahsan’s possession on 1st Febru¬ 
ary 1892, the conclusion is that the pro- 
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perty was in his possession on that date. 
We are unable to accept this contention. 

The first point taken by the learned 
advocate for the appellants on behalf of 
all the appellants is that the mortgage- 
deed being in favour of a minor was void 
in law. The contention of the learned 
advocate is that even if a minor pays 
full consideration for a mortgage a trans¬ 
fer of immovable property in favour of a 
minor is void in view of the ruling of 
their Lordships of the Privy Council in 
the case of Mohori Bibee v. Dharmodas 
Gliose (l). The learned advocate in sup¬ 
port of his contention has cited before 
us the case of Navakotti Narayan Chetty 
v. Logalinga Chetty (2). He has to con¬ 
fess that there is no other case support¬ 
ing the contention put forward by him, 
but he probably does not know that 
there is a judgment of a single Judge of 
this Court which referred to the case in 
I. L. B ., 33 Mad. 312 (2) and which was 
on appeal under S. 10, Letters Patent 
set aside, the Bench not following the 
case in Navakotti Narayan v. Loga¬ 
linga Chetty (2). The case in Nava¬ 
kotti Narayan v. Logalinga Chetty (2) 
had been overruled by a Full Bench 
of the Madras High Court in the 
case of Baghavachariar v. Srinivasa 
Baghava Chariar (3). Now turning to 
the case law as far as this Court is con¬ 
cerned that casein Navakotti Narayan 
v. Logalinga Chetty (2) has never been 
followed and has been definitely distin¬ 
guished and differed from except in the 
case we have mentioned, namely, Mt. 
Munni v. Madan Gopal (4). 

We may mention that the law as laid 
down by several Benches of this Court is 
that when a transfer is made of property 
in favour of a minor and the minor has 
paid consideration for it such a transac¬ 
tion cannot be held to come within the 
principle laid down by their Lordships 
of the Privy Council in Mohori Bibee v. 
Dharmodas Ghose (l). The first case is 
that of Ulfat Bai v. Gauri Shankar (5). 
A certificated guardian had transferred 
some immovable property belonging to 

(1) [1903] 30 Cal. 531=30 I.A. 114=7~C.W.N. 
441=8 Sar. 374 (P.C.). 

(2) [1910] 33 Mad. 312=1 I.C. 383=19 M. 
L.J. 752. 

(3) [1916] 40 Mad. 308=31 M.L.J. 575=36 
I.C. 921=(1916) 2 M.W.N. 363 (F.B.). 

(4) [1915] 13 A.L.J. 185=27 I.C. 733. 

(5) [1911] 33 All. 657=11 I.C. 20=8 A.L.J. 
670. 


himself to his minor wards in satisfac¬ 
tion of money which he owed to them 
and it was held by a Bench of this Court 
that the transaction was a bona fide one 
and for the benefit of the minors and 
that the transfer in favour of the minors 
was valid and could be enforced by them. 
The case reported in I. L. B., 33 Mad 
312 (2) was relied on by the learned 
vakil who appeared for the respondents 
in the case and was not followed by this 
Court. 

There are two cases in Vol. 38 of the I. 
L. B. All. Series. At p. 62 is to be 
found the case of Munni Kuar v. Madan 
Gopal (6) and it was held in that case 
that inasmuch as there was nothing in 
law to prevent a minor from becoming 
transferee of immovable property so a 
minor in whose favour a valid deed of 
sale had been executed is competent to 
sue for possession of the property con¬ 
veyed. The cases on the subject were 
fully discussed and the case in Navakotti 
Narayan v. Logalinga Chetty (2) was 
distinguished. At p. 154 another Bench 
of this Court in Narain Das v. Mt. 
Dhania (7) held that a minor was cap¬ 
able of purchasing immovable property 
and where such a purchase has been 
completed by execution and registra¬ 
tion of a sale-deed he can sue to 
recover possession of the property 
purchased upon tender of the balance 
of the purchase money. An examina¬ 
tion of the headnote would have 
shown to the learned counsel that the 
case in Navakotti Narayan v. Logalinga 
Chetty (2) had been dissented from. It 
is unnecessary to refer to any other case, 
but we may refer to the case of Thakur 
Das v. Mt. Pulti (8) where a Bench of 
the Lahore High Court held that a mort¬ 
gage in favour of a minor was enforceable 
by him where the consideration has been 
paid by him in full. We are in entire 
agreement with the view taken in the 
cases referred to above. We are of 
opinion that there is absolutely no force 
in the contention put forward by the 
advocate for the appellants. 

The next point taken is that no con¬ 
sideration passed from the plaintiff in 
this case to Mazhar Ahsan because the 

(6) [1916] 38 All. 62=31 I.C. 792=13 A.L.J. 

1084. 

(7) [1916] 38 All. 154=35 I.C. 23=14 A.L.J. 

55. 

(8) A.I.R. 1924 Lah. 611=5 Lah. 317. 
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allegation of Mazhar Ahsan that the 
dower-debt of the plaintiff’s mother was 
Rs. 24,000 was incorrect and that the 
real amount of the dower was Rs. 1,000 
and that has been admitted. The learned 
Subordinate Judge, in our opinion, has 
given good grounds for rejecting the con¬ 
tention of the appellants. It is incon¬ 
ceivable to us that a gentleman of the 
age if Mazhar Ahsan could marry a young 
lady of 18 ; (It is not suggested that the 
plaintiff’s mother did not belong to the 
same society as Mazhar Ahsan who was 
over 50 years old and who had a number 
of children) and the dower debt should 
have been fixed at only Rs. 1,000. We 
have not the slightest doubt whatsoever 
that the statement of the witnesses who 
have come forward to prove that the 
dower debt of the plaintiff’s mother was 
Rs. 1,000 is absolutely false. The theory 
of remission was a pure fabrication, and 
we are of opinion that the plaintiff has 
proved that the dower debt of her mother 
was Rs. 21,000 and the legal share which 
the plaintiff was entitled to in the dower 
debt was Rs. 3,000. 

The next point urged was that 
the mortgage-deed had not been legally 
proved. An examination of the evi¬ 
dence of the witnesses on whom 
the appellants rely clearly shows that 
they are palpable liars and have come 
forward to give evidence to support the 
appellants’ case for some ulterior motive. 
In our opinion the plaintiff has proved 
the execution of the mortgage. Lastly 
it has been urged, and in our opinion 
rightly urged, that the learned Subordi¬ 
nate Judge was in error in holding that 
the defendants were not entitled to re¬ 
deem their share of the mortgaged pro¬ 
perty by paying a proportionate share of 
the mortgage money. Reference has been 
made by the learned Subordinate Judge 
to two cases which in our opinion are 
clearly distinguishable and do not lay 
down what the learned Subordinate Judge 
says they do When the mortgagee be¬ 
comes an heir to the mortgagor and in- 
jherits a portion of the mortgage it cannot 
be said that the integrity of the mortgage 
has not been broken. We agree with the 
view taken in the case of Hamida Bibi 
v. Ahmad Husain (9). We are of opinion 
that the defendants are entitled to redeem 
their share of the mortgaged property by 

-WTlOoWli All. 335=1 I.C. 779—c A.L.J, 
397. 


paying a proportionate share of the mort¬ 
gage money. We therefore allow the 
appeal in part and direct that a fresh 
decree be drawn up in accordance with 
O. 31, R. 4, Civil P. C. The shares of 
the defendants are as follows : 

Zafar Ahsan’s share is two-eleventh 
and as the interests of all the other heirs 
in the property of Mazhar Ahsan have 
been transferred by the deed dated 2nd 
December 1923, to Azhar Ahsan their 
share will be nine-eleventh. The mort¬ 
gage must be deemed to be a good mort¬ 
gage to the extent of Rs. 3,000. We 
direct a decree to be prepared under 
O. 31, R. 4, and fix six months from this 
date as the date for payment. Parties 
will bear their own costs in both Courts. 

s n./r.K. Decree modified . 
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Mukerji, J. 

Mohammad Ishaq and another —Judg¬ 
ment-debtors. 

v. 

Baldeo Prasad and others — Deoree- 
holders. 

Execution Second Appeal No. 2314 of 
1927, Decided on 18th July 1928, against 
decree of Sub-Judge, Jhanpur, D/- 15th 
August 1927. 

Limitation Act, Art. 182—Application for 
execution—Giving of time to judgment-deb¬ 
tor without record in the proceedings—Art. 
182 and not Art. 181 applies—Art. 181. 

Article 182 is the article framed for an appli¬ 
cation for execution of a decree. Art. 181 
could be brought into play only when there 
are definite circumstances which would make 
Art. 182 inapplicable. Those circumstances 
should not and cannot include an alleged fact 
that the judgment-debtor had been given time 
out of Court without any record of that fact 
being placed in the proceedings. 

A decree-holder made an application for 
execution. Before the date fixed for sale, the 
decree-holder made another application to the 
Court stating that he had given the judgment- 
debtor six month’s time, that his application 
may be struck off and the judgment-debtor 
saddled with costs. He was not taken on his 
word and the Court directed that the judg¬ 
ment-debtor should appear in order to verify 
the application. Oi the day fixed for appear¬ 
ance the judgment-debtor did not appear and 
Court struck oil the application. More than 
three years after this an application for exe¬ 
cution was again made. It was attempted to 
prove the oral agreement granting six months 
time to bring the case within the purviow ot 

Art. 181. 
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Held : that the only article that could ap¬ 
ply to the subsoqueut application was Art. 182 
and not 181 : A. I. R, 1927 All 16 ; A. I. R. 
1927 All. 165, Dist. [P 607 G 2 ; P 603 C 1] 

Majid Ali —for Appellants. 

Mahmood Ullah for A. M. Khaja —for 
Respondents. 

Judgment. —This appeal must be al¬ 
lowed. The facts briefly are these : A 
decree for sale was made so far back as 
in 1917. The application for execution 
out of which the present appeal has arisen 
was made on 18th October, 1926. The 
application that was made just before the 
present application was made on 2nd 
August 1923. 24th October 1923 was 
fixed for sale in execution of the previous 
application. On 4th October 1923, the 
decree-holder made an application to the 
Court stating that he had given the 
judgment-debtor six months’ time to pay 
up, that his application might be, for the 
moment, struck oil as infructuous, and 
that the judgment-debtor might be sad¬ 
dled with the costs of the execution. On 
this application being made before the 
Court, it passed an order to the effect 
that unless and until the judgment-deb¬ 
tor’s signature was obtained on the ap¬ 
plication, the Court would direct the de¬ 
cree-holder to pay his own costs of the 
execution. The Court fixed 9th October 
1923, for the appearance of the judgment- 
debtor. The judgment-debtor did not 
appear on that date to signify his agree¬ 
ment to the grant of time, and thereupon 
on the same date (9th October 1923) the 

Court passed the following order : 

“An application is struck off. The decroe- 
holdor has not produced the judgment-debtor. 
The latter has not come forward to support 
decree-holder’s application. The decree-holder 
should pay his costs.” 

On 18th October 1926, as I have al¬ 
ready stated, the present application for 
execution was made, that is to say, more 
than three years after the previous ap¬ 
plication. The judgment-debtor met 
this application with the plea of limita¬ 
tion. 

In the Courts below, the decree-holder 
sought to prove by oral evidence, that, as 
a matter of fact, the decree-holder and 
the judgment-debtor had agreed that the 
latter should have six months’ time to 
pay up, and that, therefore, the decree- 
holder was at liberty to make an appli¬ 
cation for execution at any time within 
three years of the expiry of the period of 
six months. Apparently the Courts be¬ 


low thought that, in the circumstance, 
Art. 181 would apply. 

In appeal by the judgment-debtors it 
has been contended that the Courts below 
should not have allowed themselves to 
travel beyond the face of the record, and 
the application was virtually time bar¬ 
red. 

On the facts stated above it seems to 
me to be quite clear that the application 
of 18th October 1926, was time barred. 
When the decree-holder in his applica¬ 
tion dated 4th October 1923, stated that 
he had given the judgment-debtor six 
months’ time, he was not taken on his 
own word, and the Court directed that 1 
the judgment-debtor should appear in| 
order to verify the application. It may¬ 
be that the application was based on a 
fact, or it may not have been based on a 
fact. The trend of the argument of the 
learned counsel for the respondents before 
me has been that unless the judgment- 
debtor was really anxious to have time, 
the decree-holder was not likely to say so 
in his application. I would not travel 
into the region of speculations, but it 
goes without saying that the decree-hol¬ 
der may have had his own reasons for 
delaying the execution. If the judgment- 
debtor was anxious to have time, he 
would have been in the Court earlier 
than the decree-holder himself. Anyhow, 
the Court wanted to be satisfied that the 
judgment-debtor was a party to the ap- 
lication and it was not satisfied. The 
result of the Court not being satisfied 
that the judgment-debtor had asked for 
time was that it ordered the decree-hol¬ 
der to bear the costs of the execution pro¬ 
ceedings. If the decree-holder had 
granted time to the judgment-debtor at 
the latter’s request the result would have 
been that the cost of the execution pro¬ 
ceedings would have been borne by the 
judgment-debtor. 

The question is whether after this 
order of 9th October, 1923, was passed, 
was it open to the decree-holder to come 
before the Court, and to make an at¬ 
tempt to prove an oral agreement, in order 
that he might bring into his aid Art. 
181, Lim. Act. 

For the respondents tne learned counsel 
has cited Full Bench cases : Chat tar 
Singh v. Kamal Singh (1) and Daij 
Nath v. Ram Phar os (2). Those cases 

(1) A.I.R. 1927 All. 16—49 All. 276 (F.B.). 

(2) A.I.R. 1927 All. 165=49 All. 509 (F.B.). 
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are really against the decree-holders. 
They establish this that where an exe¬ 
cution application is struck off, for the 
convenience of the proceedings in Court, 
the decree-holder is entitled to ask those 
proceedings to be revived. Here the de¬ 
cree-holder was at liberty to proceed 
with the execution application. He 
failed to prove, though called upon to do 
so, before the Court, while the previous 
execution proceedings were pending that 
the parties had agreed to a grant of time. 
In the circumstances, the only article 
that could apply to the subsequent ap¬ 
plication for execution would be Art. 182, 
Him. Act, and not Art. 181. I am of 
[opinion that the order of 9th October 
1923, must be treated as a definite order 
against the decree-holder, by which the 
Court declined to accept the decree-hol¬ 
der s allegation of fact, namely, that six 
months’ time had been granted to the 
judgment-debtor. In that case, it should 
not be open to the decree-holder to prove, 
in the subsequent proceedings, that his 
statement of fact made on 4th October 
1923, was true. Even if it be the case 
that the decree-holder .is not estopped 
from proving in the subsequent proceed¬ 
ings, the fact that he had granted six 
months’ time, Art. 182 would apply and 
not Art. 181. Art. 182 is the article 
Iramed for an application to the.execution 
of decree. Art. 181 could be brought into 
play only when there were definite cir¬ 
cumstances which would make Art. 182 
inapplicable. In my opinion those cir¬ 
cumstances should not and cannot include 
an alleged fact that the judgment-debtor 
had been given time out of Court, with¬ 
out any record of that fact being placed 
in the proceedings. 

The result is that the appeal succeeds, 
the decrees of the Courts below are set 
aside, and f hereby dismiss the applica¬ 
tion for execution, made on 18th October 
1926. 

The appellants will have their costs 
throughout. 

v.b./r.k. Appeal allowed . 
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Dalal, J. 

Beni Singh —Applicant. 

v. 

Emperor —Opposite Party. 

Criminal Kevn. No. 230 of 1929, De- 
cided on 16th April 1929, against order 
of Session Judge, Muttra, D/- 22nd Feb¬ 
ruary 1929. 

Criminal P. C., S. 110—Scope. 

What S. 110 dasires to guard against is the 
freedom of a dangerous man without security 
and not freedom entirely. • [P 60S C 2] 

Ram Nama Prasad —for Applicant. 

M. Waliullah —for the Crown. 

Judgment. —These proceedings must 
be quashed. On 22nd September 1928 
the Sub-Divisional Magistrate of some 
place not noted issued notice to Beni 
Singh as follows : 

“ you are by habit extortionist and so desper- 
ato and dangerous as to make you being at 
large hazardous to the community. I call 
upon you to show cause why you should not 
be ordered undor S. 110 (f), Criminal P. C. ” 

to execute a bond with sureties. The 
order is wrongly worded. There is no 
mention in Cl. (f) of an “ extortionist. ” 
Extortionist is mentioned in Cl. (d) and 
not in Cl. (f). Another mistake in the; 
notice is that what the section desires to| 
guard against is the freedom of a danger-j 
ous man without security and not freedom 
entirely. To judge by the notice one) 
would think that the Sub-Divisional 
Magistrate was determined to send Beni 
Singh to prison contrary to law. There 
can be no hazard to the community under 
the present circumstances, because Beni 
Singh is not at large without security. 

A Magistrate of Agra has placed him 
under security on 13th August 1928. So 
obviously no hazard to the community 
exists until 13th August 1929. These 
proceedings against Beni Singh are en¬ 
tirely misdirected. I hereby quash them 
and direct that no such proceedings may 
be taken against him until 13th August 
1929 or until the order of Mr. Lalta 
Prasad, Magistrate, First Class of Agra 
dated 13th August 1928 is earlier set 
aside. 

S.N./r.K. 


Proceedings quashed. 
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Bennet, J. 

Mahabir —Defendant—Appellant. 

v. 

Baijnath Singh and others and another 
—Plaintiffs and Defendant — Respon¬ 
dents. 

Second Appeal No. 329 of IS29, De¬ 
cided on lith April 1929, against decree 
of Addl. Sab-Judge, Allahabad, D/* 31st 
October 1928. 

(a) Agra Tenancy Acl (1926), S. 266 (1) — 
Scope. 

It is wrong for a revenue Court te decree 
ejectment at the instance of one cosharer 
alone. [P 603 C 2] 

# (b) Cosharer—In execution of decree 
for ejectment, obtained without other co- 
sharers’ consent one cosharer obtaining 
possession—Joint possession cannot be re¬ 
fused to other cosharers although their 
title was never denied and although such 
joint decree might result in breach of peace. 

Where a cosharer obtains a decree for 
ejectment from a revenue Court without the 
consent of the other cosharers and obtains 
possession in exccution-of the decree, a 
decree for joint possession cannot be * de¬ 
nied to the other cosharors although their 
title was never denied and although there 
might bo apprehension of a breach of the 
peace if such joint decree were granted : T. 
1. R. 1328 All. 472 ( F.B .), Discmsed and Dist. 

[P G10 C 1, 2] 

N. Upadhiya —for Appellant. 

Judgment.—This is a second appeal 
against the concurrent judgments of the 
two lower civil Courts which have awar¬ 
ded the respondent-plaintiffs a decree for 
joint possession as cosharers with the 
appellant in certain plots in which it is 
admitted that the respondents own 
13/16th shares. The points raised in 
appeal are that joint possession should 
not have been granted because the defen¬ 
dant had not denied the title of the 
plaintiffs and because there was an ap¬ 
prehension of the breach of the peace. 
The facts are simple. The plots in ques¬ 
tion were held by a tenant Mata Mahesh 
and all the cosharers, i. e. appellant 
and the respondents, brought a suit in 
the revenue Court for ejectment of the 
tenant. Under the Agra Tenancy Act 
3 of 192G it is necessary that all the co- 
sharers should join in such a suit, and 
by bringing this suit along with the res¬ 
pondents the appellant clearly admitted 
that. respondents were cosharers with 
him in regard to this tenancy. Subse - 
quently one of the respondents applied 
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for withdrawal of the suit, and it was 
withdrawn. The appellant then applied 
for reinstatement and without the con¬ 
sent of the other cosharers he obtained 
a decree of ejectment and delivery of 
possession in execution by himself alone 
though in the name of the cosharers. 
These proceedings were clearly not bind¬ 
ing on any other cosharers, and they 
were clearly contrary to the provisions 
of the Tenancy Act. Under S. 266 (3) 
where the remaining cosharers refuse to 
join a cosharer in a suit for money re¬ 
coverable by them jointly, such a co¬ 
sharer may sue separately for his share 
joining the remaining cosharer3 as de¬ 
fendants. The suit, however, in the 
revenue Court was not for money but for 
ejectment. Under S. 266 (1) it was’ 
necessary, therefore, for all the cosharers, 
to join in the suit, and when the other' 
cosharers refused to proceed with the 
suit it was wrong for the revenue Court 
to have decreed that suit of ejectment 
at the instance of the appellant alone. 
The method, therefore, by which the 
present appellant recently obtained pos¬ 
session of this holding was by a trick im¬ 
posing on the revenue Court. The learned 
advocate for the appellant seems to think 
that his client’s case is improved by 
pointing out the fact that his client pur¬ 
ported to act in the name of all the co¬ 
sharers. But under S. 266 (1) one co¬ 
sharer cannot act on behalf of all the 
cosharers unless he has been appointed 
as an agent to act on behalf of them all, 
and the learned advocate has failed to 
show that his client had any such autho¬ 
rity. 

The possession by the appellant 
was obtained on 13th April 1926. Sub¬ 
sequent to this the tenant was again put 
in possession by the plaintiff's, but the 
appellant brought a criminal suit for 
trespass against him and obtained pos¬ 
session from the criminal Court on 31st 
December 1926. The argument for the 
appellant is far from clear. On the one 
hand, his learned counsel contends that 
he is in joint possession on behalf of all 
the cosharers in virtue of the possession 
which he took in the name of all the co¬ 
sharers on 13th April 1926, and on the 
other hand his learned counsel contends 
that he has to remain in actual separate 
possession and oust the possession of 
other cosharers and reduce their rights 
to n erely obtaining profits from him.. 
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Reliance for this position is place! on a 
Full Bench ruling of this Court, reported 
in Hanuman Prasad Narain Singh v. 
Mathura Prasad Narain Singh (l) 
This ruling laid down at p. 995 [of 26 
A. L. J.) : 

*'A decree for joint possession may certainly 
be granted to one co-sharer against another 

. . . Such a docree mxy undoubtedly be 

given even where the plaintiff has not been 
in actual possession.” 

^At p. 998, it is stated : 

‘‘That the Court has some discretion in the 
matter of granting a decree is obvious from 
the decision of the Privy Council in the case 
of Watson and C ) v. Run Chtni 7)a'P(2) but 
we find no authority in that judgment for 
holding that in the exercise of their discre¬ 
tion the Courts are to be guided by any other 
consideration than the rights and interests of 
the part'es coucernod. Such considerations, 
as the danger of a riot or criminal proceed¬ 
ing have really nothing to do with the rights 
and interests of the parties inter so and 
should not, wo considor, bo entertained by a 
civil Court. The question whether the Ccurt 
has any discretion to refuse to grant a decree 
in such a case on the ground that it would be 
inpracticable, must be answered in the nega¬ 
tive. If the plaintiff is entitled to a decree 
in accordance with the principles of justice, 
equity and good conscience, as laid down in 
the decision of the Privy Council, we consider 
that the Court must give him a decree whe¬ 
ther it believes that it would be useful to him 
ot not”. 


I may note that this portion of the 
ruling fully disposes of the second 
ground of appeal that possession should 
not have been granted because there wa 3 
an apprehension of the breach of the 
peace. It was further stated at p. 996 : 

We think, therefore, that we answer 
this part of the question by saying that the 
Court has no discretion to refuse a decree 
merely on the ground that it would be inad¬ 
visable for reasons unconnected with the 
rights of the parties.” 


On receipt of the ruling of the Full 
Bench the original Bench deciding the 
suit held as follows on p. 997 : 

"We must accordingly examine the facts 
of this case and the findings of ths Court 
below. In the written statement the defen¬ 
dant did not expressly deny the plaintiff's 
tiile. The main point taken in para. 13 was 
that the sir and waste lands had been in ex¬ 
clusive possession of the defendant, and the 
plaintiff had no right to get actual possession 
thereof . . . We therefore think that as 

in this case the defendant’s possession had 
been exclusive and peaceful for a long num¬ 
ber of years this is not a fit case in which his 
possession can be disturbed by passing a de- 

(1) A. I. R. 1323 All. 472-20 .4.. L. J. 932 
(F. B.). 

(2) [1331] 13 Cal. 10=17 I. A. 110=3 Sar 
535 (P, OX 


cree for joint possession in favour of the 
plaintiffs.” 

This shows that the grounds which 
influenced the original Bench in refusing 
to grant the plaintiffs a decree for sepa¬ 
rate 'possession were, firstly, that the 
defendants had been in exclusive and 
peaceful pDssession for a long number of 
years with the consent of the plaintiff 
and secondly that there had been no 
denial of the title of the plaintiffs. Of 
these conditions the only one which 
exists in the present case is that the de¬ 
fendant has not denied the title of the! 
plaintiffs. The possession of the defen¬ 
dant has been exclusive and peaceful for 
a long number of years, nor has it been 
at any time with the consent of the 
plaintiffs. Further the case of sir land 
is altogether different from the case of a 
tenancy. If joint possession were refused 
in the present case on the ground that a 
general rule of refusal .should apply to 
cases like the present, then it would be 
open to any cosharer to obtain possession 
by anv means whatever of 'the land ol 
a tenant and to claim that he cm hold 
that land in his separate possession 
against the claim of his cosharers. This 
I consider woul l be a very improper an:l 
inequitable proposition of law. Accord¬ 
ingly I dismiss this appeal under 0. 41, 

R. 1L. 

S.N./r.k Appeal dismissed. 
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Niamatcjllar, J. 

Zafaryab Hasan and others —Defen¬ 
dants—Appellants. 

v. 

Umar Daraz Ali Khan and others — 
Plaintiffs—Respondents. 

Second Appeal No 536 of 1926, Deci¬ 
ded on 11th July 1928, against decree of 
Sub-Judge, Muzaffarnagar, D/- 19th 
September 1925. 

(a) Limitation Act, Art. 11-A—Art 11-A 
does not apply if plaintiffs is claiming on 
His original title. 

Article 11-A can only apply if the suit as 

brought is one by a decree-holder or auction- 

purchaser as such and cannot apply if the 
plaintiff falls back upon his original title as 
owner of the property in suit, treating the 
defendant as holding permissively : A. I. R . 
1926 Cal. 377, Foil. [P 011 C 2j 
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(b) Transfer of Property Act, S. 106 — 
Representatives of tenant holding over — 
^Notice to quit is not necessary. 

The repres)ntabive3 of a tenaut holding 
over cannot be censidared to ba holding over 
in terms of S. 1L5 and are nob entitled to 
notioe required by S. 105 of that Act. 

[P 612 C 1] 

Mohammad Husai?i —for Appellant. 
Iqbal Ahmad and Mukhtar Ahmad — 
for .Respondents. 

Judgment.—This appeal arises out 
of a suit brought by the plaintiff-respon¬ 
dent for ejectment of the defendant-ap¬ 
pellant. It is not now disputed that the 
plaintiff-respondent is the owner of the 
house in dispute. It was occupied by 
one Mazhar Ali against whom a suit for 
ejectment was brouiht somitime before 
1921. The plaintiff-respondent re-let 
the house to Mazhar Husain by an'in- 
strument date! 19th December 1921, 
under which he was entitled to retain it 
at monthly rent of Rs. 4. He agreed to 
vacate the house of his own accord at 
the end of on3 yetr from the date of the 
agreement. Mazhar Ali continued to hold 
under tlie agreement,.though ho does not 
seem to have ever paid any rent. Mazhar 
Ali died leaving a number of heirs, in¬ 
cluding the defendant-appellant. Plain¬ 
tiff-respondent brought a suit for eject¬ 
ment of the heir3 of Mazhar Ali, and 
obtained a decree in execution whereof 
the defendant-appellant objected to his 
ovn possession being interfered with on 
the gnunl that he had not been im- 
pleadel in the suit. Tnis objection was 
upheld by an order dated 22rd December 
1,923, which runs as folio vs: 

Wahidul Hasan claims title to the house 
from his father. The decree-holder has 
obtained decree against his other brothers 
but did not implead Wahidul Hasan probably 
because the latter was then out and not in 
actual possession of the bouse. In any case 
when ha has now taken possession his resis¬ 
tance is bona fide, and the decree-holder 
must get a decree against him in regular 
course. ” 

Tnc present suit was brought on 4th 
Mircn 1925, for ejectment of the defen¬ 
dant-appellant, the allegations against 
him being that as one of the heirs of his 
father Mazhar Ali he has no right to the 
occupation of the house anymore than 
the other heirs had. In defence it was 
pleaded that the defendant was in pos- 
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session of the house in dispute in his 
own right as owner thereof, and that 
Mazhar Ali did not occupy the house as 
a tenant holding from tho plaintiff-res¬ 
pondent. In the alternative, it was 
maintained that if the relationship of 
landlord and tenant be found to exist, 
the defendant cannot be ejected, no 
notice to vacate having been given. All 
these pleas were overruled by the lower 
Courts, and a decree for ejectment was 
pissed in favour of the plaintiff-respon¬ 
dent. Before the lower appellate Court 
it was urged that the suit was barred by 
limitation inasmuch as it was instituted 
more than one year after the order dated 
22nd December 1923 quoted above. 
The suit was said to bo governed by 
Art. 11 - A, Lim. Act Although the plea 
was raised for tho first time before tho 
lower appellate Court, it was enterta- 
in:d but rejected on the merits by that 
Court. The present second appeal has 
been preferred by the defendant-appel¬ 
lant. The learnol counsel, who ap¬ 
peared in support of the appeal, has urged 
(1) that the plaintiff’s suit was barred by 
Art. 1L-A, Lim. Act, and (2) that the 
defendant-appellant being a tenant, as 
alleged by tho plaintiff-responlent the 
suit is not maintainable in the absence of 
notice required by law. I do not think 
any of these two contentions can prevail. 
Art. 11-A, Lim. Act applies to a suit 

by a person agiinsb whom au order his 
been made under th3 Code of Civil Procedure, 
1003, upon an application by the holder of a 
decree for the possession of immovable pro¬ 
perty or by the purchaser of such proparty 
sold in execution of a decree, complaining of 
resistance or obstruction to tho delivery of 
possession thereof or upon an application by 
any person dispossessed ef such propsrty in 
the delivery of possession thereof to the 
decree-holder or purchaser, to establish the 
right which he claims to the present posses¬ 
sion of tho property comprised in the order. " 

It should be read with R. 103, CiviV 
P, C. to which it is co-related and 
which provides that 

“ any party not being a judgment-debtor 
against whom an order is made under R, 08, 
R. 95 or R. 101 may institute a suit to estab¬ 
lish the right which ho claims to the present 
poEsession of the property. ” 

It is clear to my mind that Art. 11-A 
Lim. Act can only apply if the suit as 
brought is one by a decree-holder or 
auction-purchaser as such and cannot 
apply if the plaintiff falls back upon his 
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original title as owner of the property 
in suit treating the defendant as holding 
permissively. This view finds support 
^rom Amhika Charan Bhakta v. Ram 
Prasad Chatterjee (1). The plaintiff’s 
ijause of action in the present suit is not 
the adverse order passed in proceedings 
in execution of the decree obtained by 
him against the other heirs of Mazhar 
Ali but is based on his title as owner of 
the house in dispute and on the defen¬ 
dant occupying the house as one of the 
heirs of Mazhar Ali and as such not 
entitled to retain possession thereof con¬ 
trary to the wishes of the plaintiff-res¬ 
pondent. He (plaintiff-respondent) need 
not in such a case refer to the previous 
litigation ending in the decree and un¬ 
successful execution thereof. He may 
even concede in favour of the defendant- 
appellant that he should have been im¬ 
pleaded in the previous suit, and that, 
not having been impleaded, the decree 
was inoperative against him, and yet 
can sue in ejectment in the exercise of 
his undoubted right as an owner. For 
these reasons 1 am of opinion that the 
present suit is notone contemplated by 

0. 21, R. 103, Civil P. C. and that 
Art. 11-A, Lim. Act has no application. 

The second ground urgod on behalf of 
the appellant is equally untenable. At 
best Mazhar Ali was a tenant holding 
over after the determination of the pe¬ 
riod reserved by the agroemont of ten¬ 
ancy. His occupation was at sufferance. 
His heirs including the defendant-appel¬ 
lant wore not expressly or impliedly ad¬ 
mitted to the tenancy. They cannot bo 
considered to be holding over in terms of 
jS. 116, T. P. Act and were not entitled 
to notice required by S. 106 of that Act : 

“ A tenant holding over after the expiry of 
his term becomes a tenant on sufferance and 
the landlord’s assent alone will suffice to con¬ 
vert such a tenancy into a tenancy from year 
to year or from month to month according to 
the, nature of the original case. The repre¬ 
sentatives of a tenant on sufferance, are how- 
lever mere trespassers, and the lessor cannot 
by his assent alone, convert such representa¬ 
tives into tenants without their concurence. ” 

Vadappalle Narasimham v. Drona- 
maraja Seetharamamurthy (2). The 
defendant-appellant has throughout re¬ 
pudiated the title of the plaintiff-res¬ 
pondent, claiming to hold not as an heir 
of Mahzar Ali but in his own right as 
owner. The pi am tiff-respondent hasjiot 

(1) A. I. R. 1926 Cal. 377 

(2) (1903) 31 Mad. 163=18 M. L. J. 25. 
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accepted him as his tenant by receipt of 
of rent or otherwise. His possession,, 
therefore, cannot be regarded as that of 
a tenant entitling him to receive notice- 
to vacate as required by S. 106, T.P. Act. 

The learned counsel for the appellant- 
lias raised a subsidiary point in reference 
to the frame of the suit and to the non¬ 
payment of Court-fee which is payable 
on the market value of the house in dis¬ 
pute, assuming the defendant-appellant 
to be holding otherwise than as a tenant. 
The plaintiff-respondent has stated all 
the facts leading to the institution of 
the suit and has described accurately the 
present position of the defendant-appel¬ 
lant in relation to the house in dispute. 
He has not treated him as a tenant, nor 
has he taken upon himself to characte¬ 
rise his possession as that of a trespasser. 
He has valued the right in question in 
the suit at Rs. 43 without stating how 
that figure is arrived at. No question 
as to Court-fee was raised in either of 
the two Courts below, and I am not in a 
position to say whether there is any in¬ 
sufficiency in the Court-fee paid. The- 
plaintiff-respondent’s right to relief can¬ 
not be affected by non-payment of full 
Court-fee which can always be recovered' 
if a good case is made out for that. 

In the view of the case which I have 
taken this appeal must fail. It is ac¬ 
cordingly dismissed with costs. 

V b./r.k. Appeal dismissed. 
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HalaL/, J• 

Tilak Singh — Plaintiff—Appellant. 

v. 

Sheo Nandan Alisir and others De¬ 
fendants—Respondents. 

Second Appeal No. 1708 of 1927, De¬ 
cided on 19oh April 1929, against decree 
of Addl. Sub-Judge, Jaunpur, D/- 25th 
July 1927. 

(a) Agra Tenancy Act, S. 20 (3)—Applica¬ 
tion. 

Tho interest of a permanent lossoe of agri¬ 
cultural land, although declared to be trans¬ 
ferable by the lease, cannot bo transferred, as 
auch transfer is barred by tho proivisions of 
S. 20 (3). A.I.R. 1926 All. 412, Rel. on. A.I.R. 
1926 All. 432, not Appl. [P 613 C 1] 

(b) Civil P, C., O. 9, R. 6—Scope. 

Even where a suit is exparto the plaintiff 
has to prove his case before he can obtain a 
decree. H 613 C 1] 

Gadadhar Prasad— ior Appellant. 

Haider Alehdi and Zafar Mehdi—hr 
Respondents. 
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Judgment. —The plaintiff sued for 
recovery of possession of certain rights 
■in a particular area of land on the basis 
of his purchase from one Beohu. Bechu 
had been given this land on lease by the 
zamindar in 1893. The transfer in 
favour of the plaintiff was made in 
1923. The defence was that the interest 
of a thekedar is, subject to the terms of 
his lease, heritable, but not transferable, 


as laid down in S. 20 (3), Tenancy Act 
of 1901. Both the subordinate Courts 
have held that the lease was an agri¬ 
cultural lease. The terms were read out 
to me in vernacular and they justify the 
opinion of the two subordinate Courts. 
The first ground of appeal here is that 
the lease having given transferable 
powers, the transfer of the lease ought 
to have been upheld. The point has 
been decided by this Court in Majid 
Husain v. Kurban Ali (l). The interest 
of a permanent lessee of agricultural 
land, although declared to be transfera¬ 
ble by the lease, cannot be transferred as 
such transfer is barred by the provisions 
of S. 20 (3), Tenancy Act of 1901. The 
second ground is based on the ruling of 
this Court in the case of Ballablia Das 
y. Murat Narain Sinrjh (2). In that 
•case the provisions of the Transfer of 
Property Act were applied to a lease on 
«the ground that the lease was one of 
.proprietary rights. The consideration 
will depend upon the interpretation of 
the document in suit, and the decision 
.given in the case of another lease can be 
iio guide to a decision as regards the 
lease in the present suit. The third 
-ground was that the contesting defen¬ 
dant had no right to contest the suit 
because she had no interest in the pro¬ 
perty. If she had no interest in the 
property it is not explained why she was 
•made a party (defendant) to the suit. 
The fact that she was made a party 
proves her possession, and as a person in 
possession she is entitled to object to her 
ejectment. Further, even where a suit 
is ex parte, the plaintiff must prove his 
case before he can obtain a decree. In 
the present case he has failed to prove 
the effective character of the transfer on 
the basis of which he sued for posses¬ 
sion. This appeal is dismissed with costs. 
P.n./r.k. Appeal dismissed. 


(1) A.I.R. 1926 All. 412. 

(2) A. I. R. 1926 All. 432=43 All. 335. 
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Boys and Bennet, JJ. 

Moola— Plaintiff—Appellant. 

v. 

Bhuriya and another —Defendants 
Respondents. 

Second Appeal No. 1204 of 1926, Deci¬ 
ded on 29th April 1929. 

Agra Tenancy Act (1901), S. 95—Where it 
is deducible from plaint that plaintiff's 
sole object is to obtain declaration to ten¬ 
ancy, his suit is triable by revenue Court, 
although one of the reliefs asked for is such 
as, if that alone were asked, can be enter¬ 
tained by civil Court—Practice—Jurisdic¬ 
tion. 

Where from the plaint as framed it is possi¬ 
ble to deduce that the one and only objeot of 
the plaintiff is really to obtain a declaration 
of his right to a tenanoy the suit is triable by 
a revenue Court only, whether or no one of 
the reliefs asked for is such a relief as could, 
if that alone had been asked for, be. enter¬ 
tained by a civil Court, because it is the 
essential object of the plaintiff which has to 
be considered and if he can obtain that object 
by a suit in the revenue Court the revenue 
Court is the proper Court: A. I. R. 1923 All . 
533, Dist. 5 A. L. J. 514 and 36 All 43, 
Rel. on. [P 614 C 1] 

N. C. Vaish — iov Appellant. 

- Akhtar Husain Khan for M. L. Ayar- 
tuala—iov Respondents. 

Judgment. —This is a plaintiff’s 
appeal arising out of a suit in which the 
plaintiff asked for the following reliefs: 

“(a) That it may be declared that the plain¬ 
tiff is the adopted son of Sahi Rain deceased, 
and that ho is in possession as such of Che 
estate of Sahi Ram aforesaid, laid at Rs. 1000. 

“(b) That an injunction may be issued to 
the defendants restraining them from offering 
obstructions to the possession of the plaintiff 
laid at Rs. 20.” 

One or two observations may be made 
about this relief before we proceed. The 
body of the plaint refers to the entire 
estate of Sahi Ram, and it is in respect 
of that estate that the plaintiff a3ks for 
a declaration that he is in possession. 
But on the other hand the plaint refers 
specifically to the occupancy lauds of 
the deceased, and the inference is clear 
that the estate consisted only of an occu¬ 
pancy holding. The next point -is that 
the relief is really two reliefs joined in 
one paragraph, and it is really a matter 
of drafting merely that the paragraph 
was not divided into two, and we do not 
think, therefore, that the mere conjunc¬ 
tion of the two reliefs in one paragraph 
makes them otherwise than two reliefs, 
or that it can form the foundation of any 
conclusion as to the real object of tha 
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plaintiff. If such a conclusion can bo 
drawn against him it could equally well be 
drawn if the first relief had been sepa¬ 
rated into two. The defendant denied 
the adoption and pleaded S. 11, Civil 
P* C. The trial Court held that the 
suit was triable by a civil Court but 
that the plaintiff had failed to prove his 
adoption. The lower appellale Court 
did not decide the question of adoption 
because it decided the preliminary point 
against the plaintiff holding that the 
suit was not triable by a civil Court but 
could have been tried and should have 
been tried by a revenue Court under 
S. 95, Tenancy Act of 1901. The plain¬ 
tiff comes here in appeal, the grounds of 
bi3 appeal being framed as follows: 

“Firstly, bccauso the Courts (sic, Court) 
below erred in holding that the suit; was not 
maintainable in a civil Court” 

Secondly, because it is amply proved on 
the evidence on the record that the appellant 
is the duly adopted son of Mt. Bhuria.” 

The only point with which we are 
concerned is whether the lower appellate 
Court was right in holling that the suit 
was not maintainable in a civil Court 
It is clear that where the one and only 
object of the plaintiff is really to obtain 
a declaration of his right to a tenancy 
the suit is triable by a revenue Court 
and by the revenue Court only, whether 
or no one of the reliefs asked for is such 
a relief as could, if that alone had been 
asked for, be entertained by a civil Court. 
We have been referred to the decision in 
Misri Lai v. Gopi Char an ( 1). In that 
suit tne plaintiff made a widow and the 
zamindar parties and he asked fo* can¬ 
cellation of a document of relinquish¬ 
ment executed in favour of the zamindar 
by the widow, and he also asked for a 
declaration that he was the occupancy 
tenant of a holding. The plaintiff subse¬ 
quently withdrew the prayer for a decla¬ 
ration that he was the occupancy tenant 
and confined his suit to the relief asking 
for the cancellation of the document. It 
was held that the jurisdiction of the 
civil Court to grant this relief was 
barred by S. 167, Tenancy Act, that the 
real test was whether the dispute was 
one in respect of which any suit or appli¬ 
cation could have been brought in the 
revenue Court. It is true that in that 
case Sulaiman, A. C. J„ at p. 24 said: 

“The Court cannot grant the declaration 
scucht for without deciding the question of 

(1; A. I. R. 1928TU. 538. " ' ‘ 


the disputed tenancy as against the contesting; 
zamindar.” 

and in the present case that particular 
test does not apply. In that case the> 
plaintiff would have had no case for the* 
cancellation of the document unless he- 
first established that he was the tenant- 
Here in the matter of adoption a plaintiff' 
could clearly have a right to obtain a 
declaration of his adoption without 
establishing any point, such as that he> 
was a tenant, appropriate to the juris¬ 
diction of the revenue Court. The prin¬ 
ciple, however, does underline the case 
to which we have referred that it is the 
essential object of the plaintiff which, 1 
has to be considered, and if he can obtain 1 
that object by a suit in the revenue 
Court, the revenue Court is the proper 
one. There are, however, two other' 
cases and possibly more which are direc¬ 
tly in point, namely, Dorilal v. Sardar 
Singh (2) and Ramcharittar Rai v. 
Jinsi Ahirin (3). This is sufficient for 
the disposal of the appeal, bub we would! 
add one observation. While the princi¬ 
ple has been accepted that where from 
the plaint as framed it is possible to 
properly deduce that the sole object of 
the plaintiff i3 to obtain something which 
he could obtain from the revenue Court,, 
he must go to the revenue Court for it. 
But this must not be taken to mean that- 
it follows that in every case where two- 
reliefs have been joined in the same- 
plaint, one which taken by itself would 
be congnizable by the civil Court, and 
the other which taken by itself would 
be cogizable by the revenue Court, in- 
no case would it be proper to permit, 
the the plaintiff to strike out the relief 
which was properly cognizable by the 
revenue Court and pursue the relief in 
the civil Court which was properly cog¬ 
nizable by such a Court. The appeal is. 
dismissed with costs. 

S N./r.K. Appeal dismissed. 

(2) [1903] 5 A.L.J .514 =(1903) A. W. N. 240. 

(3) [1913] 3G All. 43=21 I. C. 859=11 A.L.J. 

1022. 
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Dalal, J. 

Achhaibar Misir and another —Appli¬ 
cants. 

v. 

Emperor — Opposite Party. 

Criminal Misc. Case No. 119 of 1929* 
Decided on 10th April 1929. 


1929 Mr. Niaz v. 

(a) Criminal P. C., S. 497 (1)—Magistrate 
should not refuse bail unless likelihood of 
accused absconding or terrorizing prosecu¬ 
tion witnesses or committing similar or 
other serious offence. 

A Magistrate has jurisdiction to grant bail 
under S. 497 (1), and ho should refuse to grant 
bail unless it is for such reasons as likelihood 
of the offender absconding in case of bail or 
of his terrorizing prosecution witnesses, or of 
his committing similar or any other serious 
offence while on bail. [P 615 0 1] 

# (b) Criminal P. C., S. 496 — Applicabi¬ 
lity-Criminal P. C., S. 498. 

The proviso in S. 40G that bail can be 
granted only to a person other than a person 
accused of a non-bailable offence is not appli¬ 
cable to the Court of Session acting under 
S. 498, Criminal P. C. [P 615 C 2] 

S. D. Sinha and A. P. Pandey —for 
Applicants. 

Judgment.— Applications for bail 
were put up before the two subordinate 
Courts, one of the Magistrate and one of 
the Judge, and neither appears to have 
realized what kind of an inquiry was 
necessary in the matter. The Magistrate 
had jurisdiction to grant bail under 
S. 497 (i). Reasons given by him are 
such as would necessitate severe punish¬ 
ment in case of conviction, but are not 
reasons for a refusal to grant bail. It 
imayhappen that there may be likeli¬ 
hood of an offender absconding in case of 
bail, or of his terrorizing prosecution 
witnesses. That would be a reason for 
using discretion against him in refusing 
to grant him bail. Another reason may 
be that ho may commit a similar or any 
other serious offence while on bail. No 
!such reason is given by the Magistrate. 
When the matter went up before the 
Sessions Judge the reason given by him 
which looks like a reason of want of 
jurisdiction, must be due to want of re¬ 
ference to the law on the subject at the 
time of passing the order. The appli¬ 
cants are in the lock-up anl under ar¬ 
rest. It is a mistake of the Judge to 
believe that his jurisdiction arises only 
when accused persons are put up before 
a Court. This excuse evea is not techni¬ 
cally correct because the applicants did 
appear before the Court of Magistrate 
who refused to grant bail. Under S. 496 
bail may be granted to any person who 
is arrested or detained without a war¬ 
rant by an otl\cer-in charge of a police 
Station, or appears or is brought before a 
Court. In the present case the appli¬ 
cants have appeared before a Court and 
al30 have been arrested. 
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The proviso in this section that bail 
can be granted only to a person other 
than a person accused of a non-bailable; 
offence is not applicable to the Court of 
session acting under S. 498, Criminal 
P. C. This Court being far away is not' 
in a position to appreciate the circum¬ 
stances of the case and to discover whe¬ 
ther the applicants may or may not be 
released on bail without fear of their 
absconding, or terrorizing prosecution 
witnesses, or committing a similar or 
any other offence while on bail. The 
proper order for me to pass, therefore, 
will be what I propose to pass. I set 
aside the order of the Sessions Judge 
dated 8th April and direct him to re¬ 
consider the application for bail accord¬ 
ing to law and the instructions given in 
this order. A copy of this order shall 
be sent to the Sessions Judge. 

S.n./r.k. Case remanded . 
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Banerji and King, JJ. 

Mohamma l Niaz, Ahmad Khan and 
others —Defendants—Appellants. 

v. 

Nanhe Mal —Plaintiff—Respondent. 

First Appeal No. 218 of 1926, Decided 
on 12th April 1929, against decree of 
Addl. Sub-Judge, Meerut, D/- 25th Janu¬ 
ary 1926. 

Evidence Act, S. 92 (4)—Mortgage suit for 
sale—Defendant pleading subsequent oral 
agreement to accept six shops worth 
Rs. 95,000 and 7,000 cash in full satisfac¬ 
tion of mortgage—On date of agreement 
Rs. 1,12,000 due on mortgage—Oral agree¬ 
ment being modification of original con¬ 
tract was inadmissible. 

In a mortgage suit for sale the defendant 
pleaded that plaintiff mortgagee had subse¬ 
quently orally agreed to accept in full satis¬ 
faction of the mortgage debt a conveyance of 
six shops valued at Rs. 95,000 and Rs. 7,000 
in cash. On the date - when the oral agree¬ 
ment was made a sum of Rs. 1,12,000 was due 
on the mortgage. 

Held : that the oral agreement amountod 
to a modification of the original contract and 
was inadmissible under S. 92 (4) : 42 Mad. 41, 
Foil. [P 616 C 2] 

D. E. O'Conor , K. N. Katyn and M. A. 
Aziz —for Appellants. 

Tej Bahadur Sapru , P. N. Sapru and 
Ambika Prasad— for Respondent. 

Judgment. — This is an appeal by 
some of the defendants in a suit for sale 
on foot of a mortgage of 30th April 1919 
which had been executed by one Mr. 
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Muhammad Ismail Khan in favour of 
the plaintiff-respondent. Md. Ismail 
Khan died on 9th November 1919. In 
September 1919 Md. Ismail Khan had 
executed a deed of wakf. Ex. 10, by 
which he had appointed certain persons 
as mutawallis. Defendants 1 to 4 are 
the legal heirs of Mohammad Ismail 
Khan, defendants 5 to 9 are the trustees 
under the wakf, and defendant 10 is a 
subsequent mortgagee of the property in 
suit. Various pleas wore taken by the 
defendants and the points that were in 
controversy before the Court below were 
whether Mohammad Ismail Khan had 
validly executed the mortgage, and the 
mortgage was legally enforceable, and 
whether the rate of interest was exces¬ 
sive; and the last question, which was 
the only question in controversy before 
us, was whether an agreement had been 
entered into between the plaintiff Nanhe 
Mai and the mutawallis on 19th Decem¬ 
ber 1921 that in full satisfaction of the 
mortgage debt the plaintiff would take a 
conveyance of six shops and a sum of 
its. 7,000 in cash. 

The learned Subordinate Judge has 
decided all the issues in favour of the 
plaintiff. Ho found that the defendants 
had not proved the alleged agreement, 
and further that evidence was not ad¬ 
missible to prove the agreement, which 
would have amounted to a variation of 
the original contract, namely that en¬ 
tered into by Mohammad Ismail Khan 
with the plaintiff on 9th December 1919. 
The appellants before us, who are the 
heirs of Mohammad Ismail Khan and 
a trustee, had in their grounds of appeal 
taken various points. The only point 
which has been seriously put forward 
before us is as regards the question whe¬ 
ther the agreement of 19th December 
1924 could have been legally proved and 
whether the defendants had proved that 
agreement. 

We have come to the conclusion that 
the finding of the learnel Subordinate 
Judge on both the points is correct. On 
the date when the agreement was en¬ 
tered into it cannot be denied that a sum 
of Rs. 1,12,000 was due to the plaintiff 
on the mortgage. The case for the de¬ 
fendants is that the plaintiff agreed in 
full satisfaction of the mortgage to take 
a conveyance of six shops valued at 

Rs. 95,000 and R 3 . 7,000 in cash, that is 
a total sum of a Rs. 1,02,000. According 
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to the plaintiff the value of the shop3 is 
much less than R\ 95,000 but it is un¬ 
necessary for the purpose of this case to 
consider what was the real value of the 
shops. We are of opinion that the oral 
agreement amounted to a modification of 
the original contract and was inadmis¬ 
sible under S. 92, Cl. 4, Evidence Act. 
It is unnecessary to refer to all the cases 
cited before us. We agree with what, 
was held in the case of G. P. Mai lap a 
v. Nag a Glietty (l). 

As the Court below has decided that 
upon the evidence the defendants have 
not been able to prove the oral agree¬ 
ment wo will record a finding, though, in 
view of our finding that evidence was in¬ 
admissible, it is not necessary to do so. 
(Here the judgment discussed evidence 
and concluded.) We have, therefore, 
come to the conclusion on the question 
of fact that the finding of the learned 
Subordinate Judge is correct. We do 
not accept everything that Nanhe Mai 
had said about the settlement but it was 
for the defendants, who alleged the ag¬ 
reement, to prove beyond all doubt a final 
settlement as alleged in the written 
statement anl this in our opinion, the 
defendants have failed to do. The result 
is that we dismiss this appeal with costs. 

S.N./RK. Ap peal dismissed. 

' (L) [1913] 42 Mad. 41=35 M. L. J. 553=3 M. 

L. W. 522=13 I. C. 15S = (1919) M. W. N. 

719. 
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Bennet, J., 

Sheo Saran Rai —Appellant. 

v. 

Jaimangal Misir and another —Res¬ 
pondents. 

Second Appeal No. 301 of 1929, De¬ 
cided on 8th April 1929, against decree 
of Dist. Judge, Gorakhpur, D/- 20th 
December 1928. 

fa) Mortgagor and Mortgagee — Usufruc¬ 
tuary mortgagor perpetually leasing mort¬ 
gaged property and then selling his rights 
in it to mortgagee himself — Mortgagee pur¬ 
chases subject to perpetual lessee’s right to 
redeem. 

Where a usufructuary mortgagor first makes 
a perpetual lease of the property mortgaged 
and subsequently sells whatever rights he has 
in the property to the mortgagee himself, the 
mortgigoe purchases meroly the remaining 
rights of the mortgagor in the equity of re¬ 
demption subject to perpetual lessee’s right to 
redeem. [P617C2] 

fb) Jurisdiction—Civil or revenue Court. 

Where a plaint as originally drafted would 

clearly lie in the civil Court and subse* 
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quontly evidence showed that in regard to 
part of the property for which the suit i3 
brought a suit might have laid in the revenue 
Court, civil Court has jurisdiction to graut 
relief for possession. [P 617 C 2] 

(c) Agra Tenancy Act (1926), S. 99 (1)— 
Perpetual lessee suing landholder for posses¬ 
sion—Suit number being undivided—Suit 
involving redemption of mortgage with re¬ 
gard to part of suit number—Civil Court is 
proper forum for suit for possession and 
two separate suits are not necessary. 

Although under S. 99 (l) a perpetual lessee 
can sue a landholder for possession or for pre¬ 
venting him from obtaining possession of his 
holdiug, still where the suit number is un¬ 
divided and the suit involves redemption of a 
mortgage with regard to part of the number, 
civil Court is the proper forum for a suit for 
ossessiou and two separate suits, one in civil 
ourt and the other in revenue Court, with 
regard to the two pirts of the property are not 
necessary. [P 618 C 1] 

Shankar Saran —for Appellant. 

Judgment. —This is a second appeal 
by the defendant against the concurrent 
decrees of the two lower civil Courts, 
decreeing possession of the property in 
suit to the plaintiff-respondent. The 
plaintiff brought his suit for redemption 
of plot 585, area 62 acres in mauza Rani- 
gbit. The following facts have been 
proved. On 10th Januiry 1916 one 
Kodai Rini made a usufructuary mort¬ 
gage to the defendant-appellants of 
35 acre of this plot and of another plot. 
On 23th May 1925 Kodai Rai made a 
perpetual lease of the plot in suit to the 
plaintiff. On 26th March 1927 Dudh 
Nath, the son of Kodai Rii, sold what¬ 
ever rights remained to him in two pie 
zamindari share to which this plot ap¬ 
pertained to the defendants. The first 
question that was argued was that by 
some rale of law not explained the pur¬ 
chase by the appellant of the rights of 
Kodai Rai in two pie zamindari share 
would prevent the plaintiff from suing 
for redemption. 

It appear^ to me that it was .perfectly 
legal for*Kodai Rii to make a perpetual 
lease in favour of the plaintiff of this 
plot. The usufructuiry mortgage pro¬ 
vided that redemption might take place 
on 13th Jeth, Fasli 1321, i. e., in 1918. 
At that date or after that it was open to 
Kodai Rai to obtain possession of the 
mortgaged area by piying off the mort¬ 
gage-money. Therefore, it was open to 
Kolai Rii to make a perpetual lease in- 
cluling that area and thereby he trans¬ 
ferred to the lessee the right to redeem 
the mortgaged area and obtain posses¬ 


sion from the appellant. Subsequently 
when the appellant purchased the rights 
of Kodai Rai in the two pie zamindari 
share the appellant did not purchase the 
whole equity of redemption of Kodai Rai, 
because Kodai Rai had already parted; 
with the part of that equity of redemp-. 
tion which ho had transferred to trie 
plaintiff, the perpetual lessee. The ap-, 
pellant merely purchased the remaining 
rights of Kodai Rai and his son in the; 
equity of redemption subject to the right 
of the perpetual lessee to redeem. In 
regard to ground 4 of appeal that the 
mortgage became extinguished by the 
purchase of the rights of Kodai Rai in 
the two pie share, this argument is un¬ 
sound, because between the rights of the 
mortgagee and the rights purchased from 
Kodai Rai by the mortgagee there in¬ 
tervened the estate of the perpetual 
lessee, viz , the rights of redemption. 
No argument was addressed to mo on 
ground of appeal No. 5. On ground of 
appeal No. 1 it was argued that the 
lower Courts were wrong in holding 
that the suit was cognizablo by the civil 
Court. 

It is true that under S. 99 (l) a per-, 
petual lessee could sue a landholder for 
possession or for preventing him from 
obtaining possession of his holding. 
The lower appellate Court is incorrect 
in referring to S. 292,of that Act which 
merely applies to thekadars, and has 
nothing to do with the present case. 
But tho suit was brought for redemption 
of the whole area 62 acres, and it was 
only subsequently discovered that it was 
not the whole plot 585 which was 
mortgaged to the appellant, but only 
35 acres out of that plot. I do not think 
that in such a case where a plaint as 
originally drafted would clearly lie ic 
the civil Court and subsequently evi¬ 
dence showed that in regard to part of 
the property for which the suit is 
brought a suit might have laid in the 
revenue Court, it should be hold that the 
civil Court has not jurisdiction to grant 
relief for possession. Further the suit 
is for possession of a single khasra 
535. It appears to me that there is 
nothing in law which would require a 
person in the position of the plaintiff to 
file separate suits in the civil and reve¬ 
nue Courts for possession of the two 
parts of this undivided number, nor 
would it be for the public convenience 




618 Allahabad Sakina Becam y. Harnam 1929 


bo invent such a rule. The number be¬ 
ing undivided and the suit involving 
redemption of a mortgage, it appears to 
me that the civil Court is the proper 
forum for a suit for possession in which 
redemption of part of the property is 
involved. I dismiss this appeal under 
0. 41, R. 11. 

S.N./R.K. Appeal dismissed . 
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SUL AIM AN AND PULLAN, JJ. 

Sakina Begam and others —Appellants. 

v. 

Harnam Singh and another —Respon¬ 
dents. 

First Appeal No. 270 of 1927, Decided 
on 3rd May 1929, against decree of Sub- 
Judge, Agra. D/- 15th May 1926. 

(a) Agra Pre emption Act (1922), S. 4 — 
Right to receive maiikana is not interest of 
cosharer. 

The mere right to receive maiikana dues is 
not an interest of a cosharer in a part of the 
mabal : 42 All. 262, Rel. on. [P 618 C 2] 

(b) Agra Pre-emption Act (1922), S. 11— 
Scope. 

Before a suit for pre-emption can be main¬ 
tained, it is necessary to find that the interest 
transferred is not only a propriotary interest 
but also that of a cosharer or a petty pro¬ 
prietor. [P 619 0 1] 

S. Alu Ali and 5. K. Dat —for Appel¬ 
lants. 

N. P. Asthana—ior Respondents. 

Judgment.—This is a defendant’s ap¬ 
peal arising out of a suit for pre-emption. 
The rights and interest of Balbir Singh 
in mahals called 10 biswa mahal and 7i 
biswa mahal were sold under a sale-deed 
dated 10th February 1925, to Dr. Masha 
Ullah Khan whose heirs are the appel¬ 
lants before us. Balbir Singh was re¬ 
corded in the khewat as the superior pro¬ 
prietor (Malik Ala) in respect of the en¬ 
tire 20 biswas. The plaintiff Harnam 
Singh is recorded as an inferior proprietor 
(Malik adna) of a share out of the 20 
biswas. The vendee denied the plaintiff’s 
right to sue for pre-emption. The learned 
Subordinate Judge has held that the 
plaintiff is a cosharer and, therefore enti¬ 
tled to maintain the suit. He has not 
separately considered the question whe¬ 
ther the interest transferred is pre-emp- 
tible. 

The constitution of this village is very 
peculiar but there is no dispute about its 
characteristic features. The village is 


divided at leasb into two mabals called 
the 10 biswa mahal and the biswa 
mahal. The counsel for the parties admit 
that the settlement for the payment of 
Government revenue has been made by 
the Government with the proprietors 
called the inferior proprietors among 
whom the plaintiff’s name appears. But 
these inferior proprietors are bound to 
pay not only the Government revenue 
and the cesses but also a fixed sum of 
maiikana dues amounting to Rs. 190 to 
the superior proprietor who is also des¬ 
cribed as the lambardar. 

It is quite clear that Balbir Singh can¬ 
not be treated as a cosharer of the plain¬ 
tiff Harnam Singh. The rights of Balbir 
Singh and Harnam Singh were quite 
different, distinct and independent. 
Balbir Singh is not a proprietor of any 
share or part in a mahal as referred to in 
S. 4. His rights whatever they may be 
extended to the entire 20 biswas. He 
has transferred his entire rights. The 
present plaintiff is in no sense a cosharer 
of Balbir Singh in the right so trans¬ 
ferred by him. 

Section 4, Pre-emption Act, defines a 
cosharer as any person other than a 
petty proprietor entitled as a proprietor 
to any share or part in a mahal or a vil¬ 
lage. Balbir Singh undoubtedly was not 
a petty proprietor. He cannot be called 
a person entitled as proprietor to a share 
or part in this mahal. The Government 
revenue was not settled with him. Both 
Balbir Singh and the body of inferior 
proprietors cannot be called cosharers in* 
this mahal at one and the same time., 
The right of Balbir Singh was confined 
to a realization of the maiikana dues, 
from the inferior proprietors who alone 
could let out the lands to tenants and . 
collect rents. In a somewhat analogous 
case arising under the old law a Bench 
of this Court held in the case of Abdul 
Wahid v. Ilalima Khatun ( 0 , that the 

right to receive maiikana allowance could 

not be the subject of a suit for pre-emp-j 
tion. On the analogy of that case we, 
hold that the mere right to receive maii¬ 
kana dues is not an interest of a cosharer 
in a part of the mahal. 

It is therefore quite obvioug that the 
present plaintiff cannot be allowed to 
pre-empt this interest. The i n ^ er ® s ^ 
transferred is a right in J-he e ntire 

nfl)’[T9lK)Ti^ATl726^5^I.G. 188^=18 A.L.J* 
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biswas and in that right the plaintiff is 
not a coparcener. Under S. 11 of the 
Act a right of pre-emption accrues when 
a cosharer or a petty proprietor selU 
any proprietary interest in land forming 
part of any mahal or village. Thus before 
a suit for pre-emption can be maintained 
it is necessary to find that the interest 
transferred is not only a proprietary in¬ 
terest but also that of a cosharer or a 
petty proprietor. This is not so in the 
present case. The sale accordingly is not 
pre-emptible. 

We should not be understood to decide 
that no right of pre-emption would accrue 
inter se if cosharers in the inferior pro¬ 
prietary interest were claiming pre-emp¬ 
tion on account of a sale of an inferior 
proprietary right. We accordingly allow 
the appeal and setting aside the decree of 
the Court below dismiss the plaintiff s 
suit with costs in both Courts. 

S N./r.K. Appeal allowed. 
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SULAIMANiAND PULLAN, JJ. 

Man Singh —Appellant. 

v. 

Guman Singh and others —Respondents. 
Second Appeal Nos. 703 and 704 of 1927, 
Decided on 4th April 1929, against de¬ 
cree of Dist. Judge, Agra, D/- 13th Janu¬ 
ary 1927. 

Pre-emption—When transfer falls within 
definition of mortgage by conditional sale, it 
is pre-emptor’s duty • to ’show that it is 
out and out sale — In absence of circum¬ 
stances showing that, no pre emption suit 
would lie—Transfer of Property Act, S. 58(c) 
In the case of a transaction falling within 
the definition of mortgage by conditional sale 
it is the duty of pre-emptor to show that it is 
an out and out Eale transaction. But in the 
absence of any circumstance showing the 
same, the transfer is a mortgage by conditional 
sale and no suit for pre-emption lies; A. I. R. 
1923 All. 58G, Ref. [P G20 C 1] 

N. P. Asthana— for Appellant. 

B. Malik and Baleshwari Prasad —for 
Respondents. 

Judgment.—This is a defendant’s ap¬ 
peal arising out of a suit for pre-emption. 
The transfer took place under a docu¬ 
ment which was described as a sale deed 
but it contained a condition that the pro¬ 
perty will be re-transferred on payment 
of the consideration within three years. 
The plaintiffs’ case was that the transac¬ 
tion was really one of sale and they were 
entitled to pre-empt the property tran 9 - 
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ferred. Both the vendors and the vendees 
pleaded that the transaction was one 
of a mortgage by conditional sale and no- 
right to pre-empt accrued on it. 

The Courts below have treated this case- 
as if it turned entirely on the construc¬ 
tion of the document in question. Both 
Courts have come to the conclusion that 
in view of certain rulings the transac¬ 
tion was an out and out sale coupled with 
an agreement to re-transfer the property 
on payment of the mortgage within three- 
years. The learned District Judge ha? 
conceded that the recent rulings of this 
Court favoured the view advocated on be¬ 
half of the defendants. But he has 
followed an earlier ruling of this High 
Court supported by the decision of 
a Full Bench of the Madras High Court. 
We may point out that in none of the- 
cases relied upon by him except the- 
case of Bishambhar Nath v. Muham¬ 
mad Ubaidullah Khan(l) the transfer 
and the contract for re-sale were embo¬ 
died in one and the same document. The 
Privy Council case referred to by him 
was a case prior to the Transfer of Pro¬ 
perty Act, which now defines a mortgage 
by conditional sale in S. 58, sub-Cl. (c). 

It cannot be stated broadly that, in 
every case where there is an ostensible 
sale subject to the condition of re-pur¬ 
chase, the transaction cannot bo a sale 
but must always be a mortgago by con¬ 
ditional sale. It seems to us that 
it is always open to a pre-emptor 
who is no party to the transaction to 
show by evidence, direct or circumstan¬ 
tial, that although the transaction was- 
clothed in that particular garb it was in 
reality and substance a sale transaction. 
But where there are no such special cir¬ 
cumstances, and we have only a transfer 
of the property subject to the condition 
of re-sale, it9eoms to us that the case' 
wo aid fall within the definition of a. 
mortgage by conditional sale as laid down 
in S. 58 (c). It is not necessary that 
the deed itself should contain the words* 
mortgage, mortgagor, mortgage money or 
security for the loan. If such words were- 
expressly entered in the deed, the trans¬ 
action would hardly be an ostensible sale. 
Even if the language of the document on 
the face of it suggests that it is a sale- 
transaction, but the sale itself is subject 
to the condition of re-transfer,as provided 
bv sub-Cl. (c) to the section the transact 

(1) A. I. R. 1923 All. 58G=*45 All. 581. 
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lion would become one of mortgage 
by conditional sale and not an out and 
out sale. 

In the present case there are no special 
circumstances which would necessarily 
show that the transaction was an out and 
out sale. The lower appellate Court has 
not found that full price was actually 
paid. Even the learned Munsif only 
thought that there was not any great 
disparity between the amount of the 
sale deed and actual value of the land 
sold. On the other hand, both the 
transferor and the transferee asserted that 
the value of the property was consid¬ 
erable. The mere fact that there was a 
previous usufructuary mortgage is not 
conclusive either way. It may also be 
stated that the circumstance that both 
the transferrer and the transferee united 
in pleading that this was a mortgage, 
does not necessarily go against the 
plaintiffs. But, in the case of a transac¬ 
tion falling within the definition of 
mortgage by conditional sale it is the 
duty of plaintiff to show that it is an 
out-and-out sale transaction. In the 
absence of any circumstance showing 
that, we must hold that the transfer is a 
.mortgage by conditional sale and that no 
'suit for pre-emption lies. The result 
therefore is that this appeal is allowed, 
the decrees of the Courts below are set 
aside and the plaintiffs suit is dismissed 
with costs including fees on the higher 
scale. 

S.n./r.k, Appeal allowed. 
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Dalal, J. 

Dudh Nath Singh —Plaintiff—Appel¬ 
lant. 

v. 

Alt. Munna Knar and others —Defen¬ 
dants—Respondents. 

Second Appeal No. 691 of 1923, De¬ 
cided on 2nd May 1929, against the de¬ 
cree of the Sub-Julge, Azimgarh, D/- 
20th January 1928. 

Deed-Construction— Whether document 
an question was will. 

.4 and B were joint brothers. On the death 
of .1, B and A’s daughter’s, son I) applied 
respectively for mutation of names in their 
favour. Subsequently an application was pre¬ 
sented to the revenue Court in which B de¬ 
clared that his name may be entered against 
"he property by right of inheritance during 


his life-time and affcer*his death half the pro¬ 
perty may be entered in the name of D and 
the other half in the name of his daughter. 

JIM : that this application operated as will 
of B. A. I . R. 1928 All. G41 (F. B.) 7 All. 163 ; 
36 Cal 149, Rel. on. 10 Cal. 792 (P.C.^Ref. 33 
Mad. 304 Did. [P 621 C 2] 

H. P. Sen —for Appellant. 

Eudra Narain for K. Verma—ior 
Respondents. 

Judgment. — • Mahabir Singh and 
Nandan Singh were two brothers of 
whom Mahabir Singh died first. The 
plaintiff Dudhnath, minor, is daughter's 
son of Mahabir Singh. On the death of 
Mahabir Singh, Nandan Singh applied 
for mutation of names in his favour and 
so did Mt. Jhunna Kuar, mother of 
Dudhnath and daughter of Mahabir 
Singh. On 16th August 1923 Nandan 
Singh and Mt. Jhunna Kuar put in a 
petition to the Court in which Nandan 
Singh declared that his name may be en¬ 
tered against the property by right of in¬ 
heritance during his life time and aft9r 
his death half the property may be en¬ 
tered in the name of the plaintiff Dudh¬ 
nath and the other half described as 
Nandan Singh’s own in the name of his 
daughter Mt. Munna Kuar defendant. On 
the death of Nandan Singh Dudhnath 
under the guardianship of his mother 
sued for the recovery of half the pro¬ 
perty on two grounds. 

(i) That Mahabir Singh and Nandana 
Singh were separate ; and (2) That the 
instrument of 16th August 1923 filed in 
the revonue Court during mutation pro- 
coelings amounted to a will by Nandan 
Singh with respect to the property in 
suit, and that the t^rms thereof should 
be carried - out. Dudhnath’s claim on 
the first ground must obviously fail. 
Even if Mahabir Singh and Nandan 
Singh were separate the person entitled 
at present to the possession of the pro¬ 
perty would be Mt. Jhunna Kuar and 
not the plaintiff Dudhnath. As it is, 
the subordinate Courts have held that 
Mahabir Singh and Nandan Singh were 
joint. It was not necessary to record 
that finding, and Dudhnath’s 3uit must 
fail by reason of the existence of his 
mother. 

On the decision of the second question 
the two subordinate Courts have differel. 
The trial Court hold the document to be 
a will, while the lower appellate Court 
held that it was not a will because it 
wa 3 irrevocable. I disagree with that 
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Court in its opinion that the document 
is irrevocable. Nandan Singh received 
no consideration for bequeathing hall 
the property to Dudhnath, and, there- 
fore, the instrument was not binding on 
him. If the document were taken to bo 
a settlement of family disputes it ought 
to have been registered as it -dealt with 
immovable property of the value of over 
Rs. 100 see; Ramgopal v/TulshvRam (1). 
As far back as 1884 a Bench of this Court 
held a document of this nature to be a 
will. A sonless Hindu widow, in pos- 


pans to the names of his wife and his 
son’s widow during his life time. I hold 
that the document in the case before me 
is a will. I set aside the decree of the 
lower appellate Court and restore the 
decree of the trial Court with costs of 
all the Courts. 

S-N./R.K. Decree set aside . 
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King and Bgnnet, JJ. 


session of a deceased husband s estate as 
such, made a statement before a revenue 
official, which was recorded by him, to 
the effect that she wished the property 
to go after her death to her nephew, and 
that S. the persou entitled to succeed 
her, had no right to the property. This 
Court held that .the statement was in¬ 
tended to operate, and would have opera¬ 
ted, as a will in respect of the property 
Kalian Singh v. Sanival Singh (2). This 
ruling was qnoted with approval by the 
Calcutta High Court in 1908 in Din 
Tarini Devi v. Krishna Gopal Baghchi 
(3). One of the indicia of a will men¬ 
tioned by their Lordships of the Privy 
Council at p. 800 in the case of Thakur 
Ishri Singh v. Thakur Baldeo Singh (4) 
was that the document should not pur¬ 
port to give to anybody any possessory 
or other interest until the death of the 
donor. The document is not a deed of 
transfer operating at once. In the pre¬ 
sent ciso Nandan Singh had no son and 
was entitled to mike a will on the date 
of the document. On behalf of tlie res¬ 
pondent a Madras ruling in the case of 
Rajammal v. Authianwial (5) was quoted 
In that case their Lordships pointed out 
that there were clear provisions in tho 
document having an immediate operation. 
They also held that the document was 
irrevocable. Only a portion of the docu¬ 
ment purported to operate as a will, 
and not the entire document. There 
were immediate gift3 of jewels made to 
his wife and to his son’s widow. He 
had promised to transfer the patta for 
the lands and the license for the salt- 


Ram Samp and others —Plaintiffs 
Appellants. 

v. 

Ram Richtpal and others- Defendants^ 
—Respondents. 

Second Appeal No. 2145 of 1927, Deci- 
del on 2Gth April 1929, against decree 
of Addl. Sub-Judge, Bulandshahar, D/- 2nd 
June 1927. 

Transfer of Property Act, S. 80 — Subse¬ 
quent mortgagee and subsequent purchaser 
together paying off entire prior mortgage— 
Subsequent mortgagee gets priority over 
intermediate mortgagee to the extent of 
money contributed by him. 

Where a subsequent mortgagee and a subse¬ 
quent purchaser of tho same property con¬ 
tribute to pay ofl tho entire prior mortgage, 
tho subsequent mortgagee is entitled to- 
priority over tho intermediate mortgagee tc 
the extent of the money contributed by him, 
although he alone did not pay off the entire 
prior mortgage : 35 Mad. 183, Dist. 33 Mad. 
548, Foil. [P G23 G 1] 

Peary Lai Banerji and H. P. Sen —for 
Appellants. 

K. N. Katju and Misri Lai Chaturvedi 
—for Respondents. 

Judgment. —This appeal arises out of 
a suit to recover the money due on 
a simple mortgage, dated 11th May 1910, 
executed by Husain Khan and Nawab 
Khan in favour of Koore Mai and Tulshi 
Ram as security for a sum of Rs. 800.. 
N Defendants 1 to 8 are heirs of the mort¬ 
gagors. Plaintiffs 1 to G are heirs of ther 
mortgagees. Bhup Singh, original defen¬ 
dant 11, was a subsequent mortgagee,, 
who died during the pendency of the suit 
and whose heirs are now upon the record 


(1) A. I. R. 1923 All. G41 (F. B.). 

(2) [1884] 7 All. 1G3=(1884) A. W. N. 337. 

(3) [1903] 3G Gal. 149=1 I. G. 731=13 G. W. 
N. 291. 

(4) [1834] 10 Gal. 792=11 I. A. 135=4 Sar. 
523 (P. G.). 

(5) [1910] 33 Mad. 304=7 1. C. 357=20 M. L. 
J. 519. 


as defendants 11 to 14. Defendant 15 
Chiranji Lai, was a subsequent purchaser. 
The suit was contested by Bhup Singh 
and Chiranji Lai mainly on the ground 
that the mortgaged property situated in 
the town of Gulauthi is not liable to 
sale, and that Bhup Singh and Chiranji 
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Lai had discharged a decree obtained 
on a prior mortgage, and therefore had 
priority to the extent of the amount paid 
by them in discharging the prior mort¬ 
gage. The trial Court repelled the defen¬ 
dants’ contentions and decreed the claim 
in full. 

The lower appellate Court gave effect 
to the contention of Bhup Singh’s re¬ 
presentatives to the effect that they had 
priority to the extent of .Rs. 3,063-9-0 
which Bhup Singh had paid in satisfac¬ 
tion of the decree obtained by Faqir 
Chand on the basis of a mortgage dated 
'29th March 1901. ft may he mentioned 
that the appeal of Chiranji Lai abated in 
the Court below as he died in November 
1926, and no representatives had been 
brought upon the record within the pres¬ 
cribed period. The Court below, there¬ 
fore, only had to consider the rights of 
Bhup Singh’s representatives, and we 
also must leave out of account the claim 
made by Chiranji Lai. It has been found 
us a fact by the Court below that when 
Faqir Chand obtained his decree on the 
basis of his mortgage, dated 29th March 
1901, the decretal amount was paid off 
by Bhup Singh and Chiranji Lai to the 
extent of Rs. 3,063-9-0 and Rs. 1,000-0-0 
respectively, and thus the mortgage wa3 
redeemed in full. 

The Court below held that Bhup Singh 
was entitled to priority to the extent of 
the sum which he had paid for the re¬ 
demption of the prior mortgage together 
with interest at 6 per cent from the date 
of payment. The learned Subordinate 
•Judge passed a decree allowing the plain¬ 
tiffs’ claim for Rs. 2,000 with costs and 
interest. He further directed that after 
the final decree is passed, first the pro¬ 
perty situated in the village of Faizabad 
be put up to sale and if its sale proceeds 
be sufficient to satisfy the amount of the 
decree, the other property of the town 
of Gulauthi should not be put to sale. 
But in case the property of the village of 
Faizabad be not sufficient to satisfy the 
decree, then he directed that the entire 
property of the town of Gulauthi, which 
was mortgaged in the mortgage of 29th 
March 1901, would be put to sale, and 
out of the entire sale proceeds of both the 
properties of Gulauthi and Faizabad the 
amount of R-:. 3,66-3-13-6 will first go to 
the defendants 1L to 11 and the remainder 
will go to satisfy the decree, and the 
surplus, if any, would go to the other 


. Ram Richtpal 1929 

defendants. It must be explained here 
that in the earlier mortgage of 29fch 
March 1901, the whole 44 sihams of 
Gulauthi had been mortgaged. In the 
mortgage, which is the basis of the pre¬ 
sent suit, only 23 siham3 out of the '41 
had been mortgaged together with 23 
sihams out of 41 in mauza Faizabad. 

The first point taken by the learned 
advocate for the appellants is that Bhup 
Singh can have no priority in respect of 
the payment made by him in discharge 
of the prior mortgage, because he did not 
pay the full amount necessary to discharge 
that mortgage. As we have already men¬ 
tioned, Bhup Singh paid Rs. 3,063-9-0, 
whereas the balance of Rs. 1,000 was 
paid by Chiranji Lai. Blnup Singh and 
Chiranji Lai between them, therefore, 
certainly did extinguish the prior mort¬ 
gage, but Bhup Singh himself only paid 
a portion of the money necessary for dis¬ 
charging that mortgage. The ruling cited 
in Hanumanthaiyau v. Meenakshi Naidu 
(l), has been relied upon in support of 
the contention that payment of a portion 
only of the money required for the dis¬ 
charge of a prior mortgage cannot give 
the person who makes the payment any 
priority. In that ruling it was held that 
whore there are two mortgages on a single 
property and a person advances money 
for the payment of the first mortgage, the 
claim of such person to priority over the 
second mortgage cannot be sustained un¬ 
less the first mortgage is entirely dis¬ 
charged. This ruling dce3 not help the 
appellants since it only lays stress upon 
the necessity for the entire discharge of 
the prior mortgage. In the present suit 
it is found that the prior mortgage has 
been entirely discharged. The other 
rulings cited by the learned advocate for 
the appellants are to the same effect that 
the entire discharge of the prior mort¬ 
gage is necessary, but they do not go so 
far as to say that if the prior mortgage 
is discharged by two persons, each of 
whom contributes a share of the money, 
then neither person acquires any priority 
in respect such of discharge. 

On the other hand, a ruling has been 
cited by the learned advocate for the res¬ 
pondents Saminitha Pillai v. Krishna 
A y if a r (2), in which it was held that 

(1) [1912] 35 Mad. 133=22 M. L. J. 12—12 
I. C. 412 =(1912) M. W. N. 153. 

(2) [1915] 38 Mad.. 543=28 I. C 966-^ 

M. L. J. 431. 
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a subsequent mortgagee who advances 
money towards the discharge of a first 
mortgage on a property is entitled to 
priority over an intermediate mortgagee 
to the extent to which tho money ad¬ 
vanced by him went towards discharging 
the fir3t mortgage. The facts of that case 
are very similar to the facts of the case 
before us. In that case a prior mortgage 
deed had been completely discharged. 
Rs. 300 had been advanced by a subse¬ 
quent mortgagee, and the balance of 
Rs. 50 had been paid by the mortgagor 
himself. It was held that although the 
subsequent mortgagee did not advance 
the whole of the money required for dis¬ 
charge of the prior mortgage, he was 
entitled to priority over an intermediate 
mortgagee to the extent of the money 
advance! by him for discharge of the 
prior mortgage. This ruling is directly 
applicable to the facts of this case, anl 
we see no reason for not following it. 
We find, therefore, that Bhup Singh w is 
entitled to priority over the plaintiff, 
who was an intermediate mortgagee, to 
the extent of the sum which he paid 
towards the discharge of the prior mort¬ 
gage dated 29th March 1901. 

The next point is that the Court below 
was wrong in allowing defendants II to 
14, i. e., the representatives of Bnup 
Singh, any share in the silo proceeds of 
the village Fiizabad. Here wo must 
accept tho appollants’ contention. Baup 
Singh had no interest whatever in the 
village of Faizabad, and we see no reason 
why his representatives should be entitled 
to any share of the sale proceeds of that 
village. Another objection has been 
raised to the direction contained in the 
decree of the Court below, that after the 
sale of the property in village Faizabal the 
entire property of the town of Gulauthi, 
which wa3 mortgaged in the mortgage of 
29th March 1904, should be put to sale. 
Here again we think the Court below was 
clearly wrong. The plaintiff is a mort¬ 
gagee of only 23 out of 44 sih ams of the 
town of Gulauthi, and he only asked for 
sale of that share. We sea no justifica- 
tion for ordering sale of property which 
is not incluled in the plaintiff’s mort¬ 
gage deed and which he never sought to 
put to sole. In our opinion, only the 23 
out of 4 4 sihams included in the mortgage 
in suit can be put to sale. 

The last point argued i3 that even if 
Bnup Singh is entitled to priority in 


respect of the sum which he paid towards 
the discharge of the prior mortgage, he 
is only entitled to an amount propor- 
tioate to the share of Gulauthi- which is 
being sold, i. e., 23/4-4 of the sum which 
he paid. No authority has been cite! 
before us by either party on fchi3 point. 
Bhup Singh i3 entitled to priority in res¬ 
pect of the sum which he paid towards 
the discharge of the prior mortgage which 
covered the whole 44 sihams of Gulauthi. 
Now the plaintiff is only seeking to put 
to sale 23 out of 44 sihams of Gulauthi, 
and in our opinion it would be just and 
equitable that Bnup Singh should get 
priority to the extent of 23/41 of the 3um 
which he piid in discharge of the prior 
mortgage. We, therefore, vary the decree 
of the Court below on this point by 
declaring that Bnup Singh’s representa¬ 
tives, defendants 1L to 14, will be entitled 
to 23/44 out of Rs. 3,665-13-6 which was 
decreed to them by the Court below. 

We accordingly allow the appeal in 
part anl modify the decree of the Court 
below by ordering (0 that the property 
situate! in village Faizabad be put to 
sale first, and the sale proceeds thereof 
shall be wholly paid to the decree-holder 
and shall in no circumstances be paid to 
the defendants, and (2) tliat in case the 
property of the village of Faizabad be 
not sufficient to satisfy the decree, then 
the 23 sihams out of 44 sihams of the 
town of Galaubhi, which were mortgaged 
in the mortgage deed in suit, shall be 
pub to sale, and out of the sale proceeds 
of these sihams the amount of 23/44 of 
Rs. 3,665-13-6 will first go to defendants 
IL to 14 and the remainder will go to 
satisfy tho decree, an! the surplus, if 
any, will go to the other defendants. 
Parties will bear their own costs is this 
Court. 

S.N./r.K. Decree modified. 
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Binerji and King, JJ. 

Sunday Kunwar —■ Plaintiff — Appel¬ 
lant. 

v. 

Baldeo Prasad anl others —Defaalants 
—Respondents. 

Second Appeal No. 1829, of 1926, De¬ 
cide! on 15;h April 1929, against decree 
of Dist. Judge, Bireilly D/- 26;,h 

June 1927. 
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Hindu law—Debt—Necessity—Loan, taken 
by certain members of joint Hindu family 
for instituting suit for declaration that 
transfer by Hindu widow is not binding on 
them, cannot bind joint family property. 

A suit instituted by certain members of a 
joint family for a declaration that a transfer 
by a Hindu widow was not binding on them is 
really one to enforce a personal right of the 
individual members and so a loan for the pur¬ 
pose of vindicating such a right cannot bind 
joint family property as it cannot be said that 
the famiiy was being benefited by the loan. 

[P 624 C 1] 

Uma Shankar Bajpai —for Appellant. 

P. L. Banerji , S. N. Gupta and G. S. 
Pathak —for Respondents. 

Judgment. —This is a plaintiff’s ap¬ 
peal in a suit for sale on foot of a mort¬ 
gage. The only question before us is 
whether the payment of money by the 
mortgagee to the mortgagor for the pur¬ 
pose of the litigation was binding on the 
family and it was for the benefit of the 
family. It has been urged by the learned 
advocate for the appellant that a3 the 
mortgagor had instituted a suit for a 
declaration that a transfer by a Hindu 
widow was not binding on the plaintiffs 
in that suit as collaterals the loan was 
such that the joint family property was 
liable to repay as they were to be bene¬ 
fited by the transaction. The suit was 
a suit by certain members of a joint 
'family for a declaration that a transfer 
jby a Hindu widow was not binding on 
them. It was really to enforce a personal 
right of the individual members that the 
suit was brought and even if the suit 
had been decreed, and the widow had 
[died, only one or two particular members 
of the family would succeed to the estate 
of the widow. A loan, therefore, for the 
purpose of vindicating such a right can¬ 
not, in our opinion, bind joint family 
property as it cannot be said that the 
family was being benefited by the loan. 
We are, therefore, of opinion that there is 
no force in this appeal and it is dismissed 
with costs. 

P.N./R.K. Appeal dismissed. 


Civil P. C., S. 151—Application, 

The Court can under S. 151 restore an appli¬ 
cation made for the restoration of the suit : 
A.I.R. 1925 All. 773, Rel. on. A. I t R. 1924 
All. 503, Ref. [P 624 C 2J 

K. N. Malaviya—lor Applicant. 

Judgment. —This is an application 
by one who was the defendant in the 
suit in the Court below complaining 
against a Munsif’s order dated 12th 
August 1927. The plaintiff’s suit waa 
dismissed for default on 25th June 
1927. On 18th July 1927, he applied 
for the restoration of his suit. This 
application came up for hearing on 
27th August 1927. On that date too, 
the plaintiff was absent, with the result 
that his application which was one for 
restoration of his suit was dismissed. 
Then he made a fresh application on 
29th August 1927, for the purpose of his 
application dated 18th July 1927, being 
restored. The learned Munsif found, as 
a fact, that the plaintiff had sufficient 
cause for his absence on 27th August 1927. 
Ho therefore restored the application 
dated 18th July 1927, and proposed to 
investigate it. The defendant has come 
up in this Court and his contention is| 
that the Court below had no jurisdiction! 
to restore the application of 18th July! 
1927. The authority which partially 
supports the applicant’s case is to be 
found in Pitambar Lai v* Dodee Singh 
(l). There being no counsel appearing 
for the respondent the learned counsel 
for the appellant has drawn our attention 
to the case in Ganesh Prasad v. Bhagelu 
Bam (2). The latter case which consi¬ 
dered the earlier case in Pitambar Lai 
v. Dodee Singh (l) laid down that even 
if 0. 9, R. 9, Civil P. C. had no applica¬ 
tion there was no bar to the application 
of S. 151, Civil P. C. We agree with this 
view, with the result that the applica¬ 
tion fails. The application is dismissed 
but without costs because the respondent 
is unrepresented. 

p.N./r.K. Devision dismissed . 
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Mukerji and Young, JJ. 

Harbans Singh —Deft v — Applicant. 

v. 

Suresh Datta Teicari —Plaintiff—Op¬ 
posite Party. 

Civil Revn. No. 54 of 1928, Decided on 
7th May 1929, against order of Munsif, 
Basti, D/- 12th October 1927. 


(1) A. I. 

(2) A. I. 


R.1924 All. 503=46 AH. 319. 
R. 1925 All. 773=47 AH. 873. 
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Full Bench 

SULAIMAN, BANERJI, KING, 

Niamatullah and Sen, JJ. 

Kayastha Co. Ltd. — Decree-holder— 
Appellant. 

v. 

Sita Ram Dubey —Judgment-debtor— 
Respondent. 

Case No. 1650 of 1927, Decided on 
26th June 1929 from decision of Second 
Addl. Sub-Judge, Gorakhpur, D/- 1st 
August 1927. 

# # (a) Limitation Act, Art. 182 (5)—Ap¬ 
plication in accordance with law to proper 
Court is sufficient—Bona fide intention to 
execute need not be shown. 

For purposes of Art. 182 it is sufficient to 
show that an application was made in accord¬ 
ance with law to the proper Court for execu¬ 
tion or to take some steps in aid of execution. 
It is not necessary to show that such applica¬ 
tion had been made with a bona fide intention 
to exeoute the decree or to take such step, and 
not merely to keep -it alive. It is wrong to 
read in Cl. 5, Art. 182, requirements of good 
faith and due diligence : (1890) A. W. N. 77 

and (1801) AAV.N. 148, Appl.; A.I.R. 1026 All. 
95 t Expl. and Dist.\ A. I. R. 1028 Oudh 337, 
Appr. (Case law referred). [P 650 C 1J 

(b) Precedent—Authority. 

A case is only an authority for what it 
actually decides : Quinn v. Leathern , (1001) 
A. G. 405, Foil. [P 630 C 1] 

# (c) Interpretation of Statutes— Langu¬ 
age, interpreted by decisions, reproduced in 
new Act—Judicial interpretation should be 
assumed to have been accepted. 

The legislature is presumed to know the 
current of the judicial pronouncements. When 
the language of a particular section of a 
stacute has been interpreted in a particular 
way by the Courts and that language has 
been reproduced by the legislature in the now 
Act, Court is entitled to assume that the judi¬ 
cial interpretation has been accepted : Jay 

v. Johnston , (1802) 1 Q. B. 25, Foil. [P 630 C 1] 

(d) Interpretation of Statutes—Words un¬ 
ambiguous—Words not found in Act should 
not be read into context. 

If the words of the statute are in them¬ 
selves precise and unambiguous, no more is 
necessary than to expound these words in 
their natural and ordinary sense, the words 
themselves in such case best declaring the 
intention of the legislature. It is not per¬ 
missible to read into the context words which 
are not to be found there : Income-tax Com¬ 
missioner v. Pemsel , (1891) A. C. 534, Foil. 

[P 641 C 2] 

Haribans Sakai and Sri Narain 
Sakai— for Respondent. 

Order of Reference 

Sen and Weir, JJ.— This is an ap¬ 
peal in execution proceedings. The de- 
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cree of which execution is sought was 
pronounced on 24th February 1916 
against the respondent and in favour of 
the appellant company. On 6th August 
1917, the decree was attached by a cer¬ 
tain Miss Chatterji in execution of a de¬ 
cree which she had obtained against the 
appellant company; and on 23rd July 
1918 the decree was on her request 
transferred to the Collector of the dis¬ 
trict in which the respondent resides for 
execution under Sch. 3, Civil P. C. 
On 9th December 1917, before the decree 
was so transferred, the appellant com¬ 
pany assigned the decree to one Raghu¬ 
nath Prasad, who on 13th February 1919 
applied to the Court which pronounced 
the decree to have his name recorded a 3 
the owner of the decree and to have per¬ 
sonal execution against the respondent. 
This application for personal execution 
wa3 rejected on 21th February 1919, and 
on 24th February 1921 Raghunath Pra¬ 
sad retransferred the decree to the ap¬ 
pellant company. Meanwhile on 21gt 
January 1919 the appellant company had 
deposited the process fee for execution of 
the decree by the Collector; but for some 
reason of which we are not informed the 
decree was not executed by the Collector, 
although the property of the respondent 
was advertised for sale ; and on 23rd 
April 1920, the Collector returned the 
decree to the civil Court and the appli¬ 
cation for execution was struck otL The 
appellant company again applied for exe¬ 
cution on 10th February 1922, and notice 
was issued under O. 21, R. 22, Civil 
P. C., hut on 18th March of the same 
year, this application was struck off for 
default. The application out of which 
this appeal arises was made by the ap¬ 
pellant company on 6th January 1925. 
The lower appellate Court held that the 
decree was barred by limitation as more 
than three years had elapsed between 
the date, namely 23rd July 1918, when 
Miss Chatterji applied for execution of it 
and the 10th February 1922 when the 
appellant company again applied for 
execution. 

On behalf of the appellant company 
two points have been argued : (1) That 

the application by Raghunath Prasad 
was sufficient to keep the decree alive 
although the lower appellate Court has 
found as a fact that this application was 
far from being bona fide,” and “was a 
colourable application filed simply to 
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show that he was the assignee of the 
decree.” (2) That in calculating the 
period of limitation under Art. 182, 
Lim. Act, the period during which the 
decree was with Collector for execu¬ 
tion should be excluded: see R. 11 (3), 
Sch. 3, Civil P. C. We think that this 
contention must prevail. Under the 
words of R. 11 (3), Sch. 3: 

“the same period (i. e. the period mentioned 
in Cl. (1) of the same rule) shall be excluded 
in calculating the period of limitation ap¬ 
plicable to the execution of any decree affected 
by the provisions of this paragraph in respect 
of any remedy of which the decree-holder has 
been temporarily deprived.” 

The period mentioned in this clause is 
thus expressed in Cl. (l) : 

‘‘So long as the Collector can exercise or 
porform in respect of the judgment-debtor’s 
immovable property or any part thereof any 
of the powers or duties conferred or imposed 
on him by paras. 1-10 of the schedule.” 

We think that as long as the decree 
remained with the Collector for execu¬ 
tion, the Collector could exercise the 
powers conferred on him by R. 1 of the 
Schedule ; and in fact he did so to a 
certain extent by advertising the pro¬ 
perty for sale. We therefore think that 
the period during which the decree was 
with the Collector for execution should 
be excluded, and that therefore the 
appellant company’s application for exe¬ 
cution on 10th February 1922 was with¬ 
in time. We express no opinion on this 
point whether the application made by 
Raghunath Prasad on 13th February 
1919 would or would not have been suffi¬ 
cient to keep the decree alive. The rea¬ 
son given by the learned Judge for say¬ 
ing that it was merely a colourable ap¬ 
plication is that he i. e., Raghunath 
Prasad was told by the civil Court to 
which he had applied for execution that 
he could not do so as long a3 the decree 
was with the Collector for execution. 
Counsel for the respondent is, therefore, 
on the horns of a dilemjma. If the period 
during which the decree was with the 
Collector is not to be excluded in reckon¬ 
ing the period of limitation allowed by 
Art. 182 then Raghunath Prasad was 
entitled to apply for execution and the 
reason given for refusing his application 
was wrong: see R. 11, Cl. (2), Sch. 3, 
Civil P. C., and therefore the reason 
given by the lower appellate Court for 
holding that Raghunath Prasad’s appli¬ 
cation was not bona fide falls to the 
ground. 
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On the other hand, if the reason given 
for holding that Raghunath Prasad's ap¬ 
plication was not bona fide is right then 
the period during which the decree was 
with the Collector for execution must be 
excluded in calculating the period of 
limitation under Art. 182, of the Schedule 
the Lim. Act. We would, therefore, 
have allowed this appeal with costs, if 
counsel for the respondent had not stre¬ 
nuously contended on the authority of 
Sheo Prasad v. Naraini Bai (l), that 
we ought to remand the case to the lower 
appellate Court for a finding on the 
question, whether the application made 
by the appellant company on 10th Feb¬ 
ruary 1922, and the proceedings taken in 
consequence of it, were made and taken 
with a bona fide intention of executing 
the decree, if it was reasonably possible 
to do so. After considering all the cases 
cited in the judgment in Sheo Prasad v. 
Naraini Bai (1), we respectfully differ 
with the conclusion at which the learn¬ 
ed Judges arrived in that case; and, as 
the question is of general importance, 
and has been raised before one of us 
several times, we think that we ought to 
ask the Chief Justice to refer the ques¬ 
tion which we shall formulate to a Full 
Bench. 

It would not serve any useful purpose 
for us to attempt to review elaborately 
all the cases which were cited in the 
judgment in Sheo Prasad v. Naraini Bai 
(1); but we may say that in our opinon 
the expression, “ bona fide,” when used 
with reference to the proceedings taken 
by a decree-holder to execute a decree, is 
used, not with reference to his intention 
to obtain execution, if possible; but with 
reference to his belief that he is apply¬ 
ing to a proper Court in a proper man¬ 
ner and is asking for execution against 
property which he believes could be sold 
in execution of his decree. This appears 
to have been the case in Roij Dhunpat 
Singh v. Mudhomotee Dabia (2), which 
came before their Lordships of the Privy 
Council and also in Hira Lai v. Badri 
Das (3). In the third ‘case which came 
before their Lordships: Mungul Prashad 
Dikshit v. Girjakant Lahiri (4), their 

(1) A. I~ R7 192~r A1 lU 95=48 A117 468«=24 
A. L. J. 137. 

(2) 11 Beng. L. R. 23=18 W. R. 76. 

(3) [1879] 2 All. 792=7 I. A. 167=4 Sar. 157 
(P.C.). 

(4) [1882] 8 Cal. 51=8 I. A. 123=4 Sar. 248 
(P.C.). 
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lordships observed at p. 62 of the report 
that there was not any finding of either 
of the Courts below that the several pro¬ 
ceedings were not bona fide for the pur¬ 
pose of enforcing the decree or of keeping 
it in force. We emphasize the last words 
■of this passage, which is abo cited in 
Sheo Prasad v. Naraini Bai (l). These 
words seem to show that their Lord- 
ships contemplated the possibility of a 
•case in which proceedings might betaken 
for the purpose of keeping a decree alive, 
as distinct from proceedings for the pur¬ 
pose of obtaining execution of the decree; 
whereas, as we understand the decision 
of the Court in Sheo Prasad v. Naraini 
Bai (l), execution proceedings will not be 
•sufficient to keep a decree alive, unless 
they are taken and pursued with a ge¬ 
nuine intention of obtaining execution of 
the decree, if it is reasonably possible to 

do so. 

We might also point out that the 
argument, that the legislature could not 
have intended that an indefinite period 
could bo aided to the life of a decree by 
the decree-holder taking colourable steps 
to obtain execution when he only wanted 
to secure a further period, loses much, it 
not all, of its force in consequence of the 
provisions of S. 48, Civil P. C., by 
which, except in the case of force or 
fraud on the part of a judgment-debtor, 
an order for execution cannot be made 
after the expiration of 12 years from the 
date of the decree. It was this fear that 
the life of a decree might be indefinitely 
• extended which led to the doctrine, which 
at one time prevailed in the Calcutta High 
Ciurt, that a decree-holder was bound to 
show that ho intended bona fide to exe¬ 
cute a decree and that if he could not 
prove this, any steps taken by him- were 
ineffectual to save limitation. That 
doctrine was emphatically though reluc¬ 
tantly repudiated by a Full Bench of 
that Court in Eshan Chandra Bose v. 
Pran Nath Nag (5). The case had been 
’referred to a Full Bench by Jackson, J., 
who was in favour of upholding the 
doctrine of bona tides when applied to 
proceedings in execution; and, as it has 
been'suggested in the judgment in Sheo 
.Prasad v. Naraini Bai (1) that particular 
.phrases used by Oiach, C. J., should not 
■be treated as governing a question not 
^directly considered, we wish to quote the 
concluding passage in the judgment of 
15) n W. R. 512=-14 BaagTL. R. U3 (F.B.). 
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Jackson, J., which shows quite clearly 
what that Court believed that it was 
deciding, and what it intended to de¬ 
cide. The pissage runs as follows : 

“ [ still think, and I think more strongly 
than ever, that the consequences to which I 
referred in my remarks, of removing abso¬ 
lutely all “ chocks ” to applications to exe¬ 
cute decrees are likely to follow but at the 
same time, I also think it is better that those 
consequences should be exposed by actual 
examples, and brought to notice in judgments 
of the Courts and the remedy left to the 
legislature which can properly and effec¬ 
tually deal with them, than that the Courts 
should by a forced construction endeavour to 
mitigate by their own authority the action 
and rigour of the law. ” 

The hope expressed by Jackson, J., 
that the evil which ho feared would be 
remedied by the legislature, has been 
fulfilled by S. 48, Civil P. 0., and we 
agree with the judgment in that case. 
We, therefore, direct that the pipers of 
this case should be sent to the Acting 
Chief Justice with the request that he 
will constitute a Full Bench to deter¬ 
mine the following question ; 

“ If a decree-holder makes any application 
or takes any step mentioned in Col. 3, 
Art. 182, Lim. Act, will such step be in¬ 
effectual to keep his decree alive and to save 
limitation, unless he can satisfy the Court 
that he took such step or instituted such 
proceedings with a genuine intention of ob¬ 
taining execution of his decree, if reasonably 
possible and that ho did not abandon such 
proceedings, except upon a genuine belief 
that it would not be reasonably possible to 
obtain execution. ” 

Opinion. 

Sulaiman, J.—Tho facts of this case 

aro fully mentioned in the order of ref¬ 
erence [t is not necessary to recite them. 

In the ciurse of argument besides the 
point referred other points have also 
been raised, for instance that if an order 
for execution has once been passed on 
an application for execution without 
objection as to its being time barred it 
would not save limitation for purposes 
of a subsequent application. It has also 
been suggested that inasmuch as a notice 
was issued under 0. 2L, R. 2S on 1st 
February 1922, the case was covered 
by Art. 182, sub-Cl. 6 (6) and there 
was no necessity whatsoever to en¬ 
quire into the bona tides of the appli¬ 
cation for execution. It has been 
further sought to be argued that steps 
taken by an attaching creditor to execute 
her decree would not justify the exclu¬ 
sion of time for the purposes of this 
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application. These are matters which 
have not been referred to us and I do not 
wish to be understood that I am expres¬ 
sing any opinion on any one of them. 

The purport of the question referred to 
us stated briefly is whether an applica¬ 
tion for execution of a decree or taking 
any steps in aid of it would be ineffectual 
without a bona fide intention in the mind 
of the decree-holder. That is to say 
whether for purposes of Art. 182, Lim. 
Act, it is sufficient to show that an appli¬ 
cation was made in accordance with law 
to the proper Court for execution or to 
take some stops in aid of execution, or 
whether it is further necessary to show 
that such application had been made 
with a bona fide intention to execute the 
decree or to take such step, and not 
merely to keep it alive. 

Section 20, Act 14 of 1859, provided 
that no process of execution shall issue 
to enforce any judgment, decree or order 
unless some proceeding shall have been 
taken to enforce it or to keep the same in 
force within three years next preceding 
the application for execution. Under 
S. 14 the time spent in prosecuting any 
suit bona fide and with due diligence 
which failed from defect of jurisdiction 
or other cause was to be excluded but it 
did not apply to a previous application 
for execution. There was accordingly 
no express provision in the Act under 
which the time taken in prosecuting an 
application for execution in good faith in 
a Court which was not competent to 
grant the relief could be excluded except 
S. 20. Their Lordships of the Privy 
Council laid down in several cases that 
the principle of S. 14 applied to the appli¬ 
cation for execution and that good faith 
would help the decree-holder even in an 
application for execution under S. 20. 

In Roy Dhunpat Singh v. Mudhomotee 
Dabia (2) it had been contended that the 
petition was to obtain execution of a sum 
of money which it was not possible that 
the execution could reach and could there¬ 
fore not be held to be one to keep the 
judgment in force. Their Lordships 
thought that those circumstances really 
affected only the hona fides of the pro¬ 
ceeding, and came to the conclusion that 
there had been a desire to obtain execu¬ 
tion and that the proceeding though bona 
fide had failed in consequence of a mis¬ 
take, and the mere fact that it was in the 
end abortive did not take from it the 
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character of a proceeding to enforce the 
decree. . 

In Hira Lai v. Budri Das (3) the* 
decree of the District Judge had been 
sent to the Subordinate Judge to be exe¬ 
cuted and the Subordinate Judge had* 
struck the execution case off the file. 
Subsequent proceedings were taken from 
time to time by the decree-holder in the* 
Court of the Subordinate Judge to enforce 
the decree. The High Court held that 
the Subordinate Judge bad power merely 
to dispose of the application transferred* 
to him and not to entertain the subse¬ 
quent application, but, however, stated 
that there was no reason to think that 
the appellants had not exerted themselves- 
bona fide to obtain their dues. On these- 
facts their Lordships of the Privy Coun¬ 
cil held that, even if the Subordinate- 
Judge had no jurisdiction, the proceed¬ 
ings taken in his Court were sufficient 
to prevent the operation of the statute 
of limitation and applied the principle- 
underlying S. 14 to the application under 
S. 20. 

The case of Mung'ul Prasad Dichit v. 
Girijakant Lahiri (4) was also a case 
governed by Act 14 of 1859 inasmuch as- 
the suit out of which the execution pro¬ 
ceeding arose had been instituted whem 
that Act was in force. It -was scarcely 
contended that that application was bar¬ 
red if the case was governed by the- 
former Act. Their Lordships did remark 
that there was no finding of either of the 
Courts below that the several proceed¬ 
ings taken were not bona fide for the- 
purpose of enforcing the decree or of 
keeping it in force. 

These cases were under the Act of v 
1859 and can further be distinguished 
on facts. But they were undoubtedly 
taken to be authority for the proposition 
that the bona fides of a previous appli¬ 
cation for execution was a matter to be- 
enquired into. A number of cases in 
Calcutta, which it is not necessary to 
enumerate, followed this line. 

Then came Act 9 of 1871 in which 
Art. 167 altered the phraseology and 
3 years were to be counted from : 

“ fch9 date of applying to the Court to enforce,, 
or keep in force, the decree or order.” 

The starting point of application was- 
not the time when a proceeding shall 
have been taken but the date of apply¬ 
ing. The former expression connotes 
the idea of completion whereas the latter.' 
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refers to an isolated act. The question 
naturally arose whether the change in 
-the phraseology was the result of an 
intention of the legislature to alter the 
law. The Article itself allowed time 
irom an application to keep the decree 
.in force even though it was not one for 
•enforcing it. The matter came up be¬ 
fore a Full Bench of the Calcutta High 
Court in the case of Eshan Chandra 
Bose v. Prannath Nag (5). It was re¬ 
ferred to the Full Bench because of a 
^categorical expression of opinion ex¬ 
pressed in Bohinee Nundan Hitter v. 
Bhagwan Chunder Boy (6) that there 
was no necessity to enquire whether the 
•proceedings were taken for the purpose 
-of enforcing the decree or were merely 
-colourable for the purpose of keeping 
the decree alive. It is not necessary to 
■examine the reasoning of the learned 
'Chief Justice or Jackson, J. in the Full 
Bench case. But there can be no doubt 
•that it was unanimously held that all 
that was necessary for a decree-holder 
was to take care that the application 
was within 3 years from the date of 
.applying to enforce the decree or to keep 
it in force. This was followed by Act 
.25 of 1877 Article 179 introduced a 
new phraseology and time was to run 
from : 

“the date of applying in accordance with 
flaw to the proper Court for execution or to 
take some steps in aid of execution of the 
decree or order.” 

I now come to the cases of this Court 
in which the point arose either directly 
or indirectly. In Mahtab Kunwar v. 
■Sham Sunder Lai (7), Mahmood, J. was 
inclined to hold that consistently with 
the ratio decidendi adopted in the 
•earlier rulings an application made 
ostensibly for executing the decree, not 
shown to have been made as a bona fide 
-step, indicated not only by the omission 
'bo deposit the talbana fees but also by 
the express statement of the pleader 
withdrawing the application, wa3 not 
.a step in aid of execution. He, however, 
did not decide this point in that case. 
The case of Chattar v Nawal Singh (8) 
was a case where the Court was not 
competent to do the thing asked for. It 
is not directly in point. In Ilalima 
' Bibi v. Nishan Bibi (9) Tyrrell. J., re- 

(6) 22 W. R. 154 = 14 B h. R. 144^ 

(7) [189S] A. W. N. 272. 

(8) [1889] 12 All. 64 =(1889) A. W. N. 200. 

49) [1890] A. W. N. 77. 


pelled the judgment-debtor’s contention 
that an application for execution was a 
bad application because the previous 
motions displayed no bona tides or in¬ 
dustry or diligence. He pointed out 
that the current of decisions of this 
Court for years had been to consider 
only whether the applicition was mide 
in conformity with the procedure laid 
down and whether it was made to the 
proper Court, and not to import con¬ 
siderations derived from the subsequent 
conduct on the part of the decree-holder 
or of the C9urt. He pointed out that 
Mahmood, J., in the earlier case had 
declined to decide the point. In Deoi 
Das v. Umrao Singh (10) when the 
question again came up before Mahmood 
J., and the Full Beech judgment of the 
Calcutta High Court and the judgment 
of Tyrrell, J., were cited before him he 
hell that the questions of bona files had 
no application to t?he case. In Mangal 
Sen v. Baldeo Prasad (11) the applica¬ 
tion for execution was not accompanied 
with a list cf the properties sought to 
be attached and the following statement 
was entered.in it : 

“ After notification by means of attachment 
of the inimovablo property of which a list 
will hereafter be filed the decre:al money may 
be realized. At present for the purpose of 
saving limitation this application is made 
owing to the defendant having become insol¬ 
vent.” 

The learned Judge held that the appli¬ 
cation was not in accordance with law 
and cited several rulings in support of 
the view. From the ' very nature of the 
entries made by the decree-holder in the 
application” he concluded that the appli¬ 
cation was a nominal transaction and a 
fictitious ceremony for the purposes, as 
the application expressly stated, only of 
saving limitation. It seem3 to me that 
the cases of Halima Bibi (9) and Debi 
Das (10) are directly in point and lay 
down that the question of bona fides of 
the application is not to be gone into. 
The other two cases decided by Mahmood, 
J. are cases where the application was 
possibly not in accordance with law inas¬ 
much as there was an admission on be¬ 
half of the decree-holder that the only 
purpose of it was to gain time. 

Although there are passages in the 
judgments of various learned Julges 
which contain the word “ bona fide ” 
with reference to applications for exe- 

(10) [1891] A. W. N. 148. 

(11; [18)21 A. w. N. 70. 
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cation, there i9 not a single case which 
has been brought to our notice where an 
application for execution although made 
within three years of a previous applica¬ 
tion was dismissed as being time barred 
on the ground that the previous applica¬ 
tion though made to the proper Court 
and in accordance with law had not been 
made in good faith or was mala fide. The 
mere use of the word “bona fades’’ in judg¬ 
ments might either be due to loose speak¬ 
ing or to a continuance of the phraseology 
used when the old law was in force. At 
best, it can be taken to imply that the 
learned Judge was holding that a bona 
fide application was not time barred and 
did not want to commit himself to the 
view that a mala fide application would 
|also not have been time barred. ‘ A case 
is only an authority for what it actually 
decides Quinn v. Leathern (12) (at p.oOG) 
None of these cases can therefore 1)0 
taken to be an an authoritative pro¬ 
nouncement in.support of the contention 
that an application for execution al¬ 
though apparently valid was bad in law 
because the secret intention of the decree- 
holder was not to pursue it, such inten¬ 
tion being gathered from his subsequent 
conduct. 

Such was the state of the rulings when 
the present Act (Act 9 of 1903) was pas¬ 
sed. Article 182 of the new Act, repro¬ 
duces the exact phraseology of Art. 179 
of the Act of 1377 so far as the point be¬ 
fore us is concerned. The legislature is 
presumed to know the current of the judi¬ 
cial pronouncements. When the language 
of a particular section of a statute has 
been interpreted in a particular way by 
the Courts and that language has been 
reproduced by the legislature in the new 
Act, we are entitled to assume that the 
judicial interpretation has been accepted, 
Jay v. Johnston (13). Between 1877 
and 1903 there was no case which had 
expressly held that a mala fide applica¬ 
tion would be ineffectual. There were 
undoubtedly cases which had held that 
the question of mala tides did not arise. 
Even therefore if the language of the 
article be in any way ambiguous I would 
have no hesitation in saying that the 
view which prevailed previously should 
be adhered to. 

(12) [190L] A. C. 495=70 L. J. P. C. 76 = 17 
T. L-. R. 749=65 J. P. 708=50 W. R. 13) 
=85 L. T. 239. 

(13) [1893] 1 Q. B. 25. 


Tyrrell, J. remarked in 1890 that; 
the practice of this Court for years had 
been on the line suggested by him. I 
can say with confidence that the same' 
practice continued till 1924. The case* 
has had several hearings before several 
Benches and the parties are represented 
by experienced counsel. We also have- 
tried to look up the various rulings, but 
no one had discovered any case up to 1924: 
which would make an enquiry into the 
bona fides of an application for execution 
necessary, even when it is made to the- 
proper Court and is for all appearances in 
accordance with law. The first case in 
which stress was laid on the bona fides 
of the application is that of Sheo Prasad 
v. Naraini Bai (l). The full judgment is- 
reported in 24 A. L. J. p. 137. That 
case has been sufficiently explained by 
my learned brother Banerji, J., who was- 
a member of the Bench which decided 


it. 

When it was shown that the relief 
asked for in the previous application,, 
viz., to attach and sell property not 
situated within the jurisdiction of the- 
Munsif, was such as the Court could not 
grant it, the application was not in ac¬ 
cordance with law and the case could 
have been disposed of on that point alone- 
Whether in such a special case the ques¬ 
tion of bona fides or mala fides of the 
application arises is not a point before^ 
us and I need not express any opinion on 
it. But there are no doubt certain gen¬ 
eral principles laid down in the judgment 
and certain general observations made 
which if taken literally would indicate 
a wider scope of the pronouncements. 
This is further confirmed by the elabo¬ 
rate examination of the previous auth¬ 
orities and the quotation of passages 
where the word ‘bona fide3 occurs as 
well as the attempt to distinguish the- 
Full Bench cise of Eshan Chandra Bose 
(5). After considering the authorities 
conclusion is noted at p. 145 in the fol¬ 
lowing words : 


We think that it is clear from tho cases- 
ir in date that we have quoted, that the- 
icipie has been frequently recognized, 
t the bona fides or mala fides of the ear* 
application is an important iogredienu m 
armining whether that application is ef; 
iivoto save limitation for the later appli- 
ion : though the bona Adas or mala fides- 
he liter application cannot be judged at 
time that it is presented from anything. 
,thas gone before and, therefore cannot. 
; he time of presentation be entered in,o. 
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In my opinion if the previous applica¬ 
tion for execution is made to the proper 
Court and is in accordance with law and 
in the prescribed form and in that way 
fulfils the conditions required by the 
Civil Procedure Code, it is not proper 
for the execution Court to hold an en¬ 
quiry as to the intention with which 
that application might have been filed 
and to disregard it after satisfying itself 
that the subsequent conduct of the decree- 
holder shows that he had no serious in¬ 
tention of prosecuting it The case 
where the application itself says or the 
decree-holder admits that he does not 
in reality want to execute the decree but 

w 

merely files the application for the pur¬ 
pose of gaining time may be one in which 
the application is uot in accordance with 

law. 

The case of Ram Bahadur Singh v. 
Rabat AH Khan (14) decided by Dalai, 
J.. can also be treated as one where the 
application was not in accordance with 
law inasmuch as the particulars were 
wrongly entered. It has been brought to 
our notice that the Oudh Chief Court in 
Ruqaya Bibi v. Pray Texcari (15) has 
dissented from the view expressed in 
Shea Prasad v. Naraini Bai (1) 

My answer to the question referred to 
is in the negative. 

Banerji, J. —The question which has 
been referred to a Full Bench is as fol¬ 
lows : 

“If a decree-holder makes any application 
or takes any step mentioned in Col. 3, 
Art. 182, Lim. Act, will such step be in¬ 
effectual -to keep his decree alive and to 
save limitation, unless ho can satisfy the 
Court that he took such step or instituted such 
proceeding with a genuine intention of obtain¬ 
ing execution of his decree, if reasonably pos¬ 
sible, and that he did uot abandon such pro¬ 
ceedings, except upon a genuine belief that it 
would not be reasonably possible to obtain 
execution.” 

The Kayastha Trading and Bank¬ 
ing Corporation of Gorakhpur Limi¬ 
ted obtained a decree for money 
against Sita Rim Dubey on 14th Feb¬ 
ruary 1916. On 16th August 1927 
Miss Chatterji, who had a decree 
against the Kayastha Trading Company, 
attached the decree against Sita Ram, 
and on 23rd July 1918 upon an applica¬ 
tion by her to execute the decree in 
favour of the Kayastha Company, it was 
transferred to the Collector of the dist- 

(uTa. I. R. 1926 All. 376. 

(15* A. I. It. 1923 Oudh 337=3 Luck. 580. 


rict in which the respondent resided for 
execution of it under the provisions of 
Sch. 3, Civil P. C. Before the decree 
was transferred the company assigned 
the decree to one Raghunath Prasad, who 
applied to the Court which had passed 
the decree to have his name recorded as 
the transferee from the decree-holder and 
to obtain personal execution against Sita 
Ram respondent This application was 
presented on 13th February 1919 and on 
24th February 1919 the Court rejected 
the application of Raghunath Prasad. 
Oa 14th February 192L Raghunath Pra¬ 
sad retransferred the decree to the com¬ 
pany. On 2Lst January 1919 the com¬ 
pany had deposited process fee for exe¬ 
cution of the decree by the Collector, 
but it appears that the decree was not 
executed by the Collector, who on 23rd 
April 1920 returned the decree to the 
civil Court and the application for exe¬ 
cution was struck off. The company ap¬ 
plied for execution of the decree on 10th 
January 1922, and a notice was duly 
issued under the provisions of 0. 21, 
R. 22, Civil P. C., by an order cf 7th 
February 1922. It appears, however, 
that on 18th March 1922 the applica¬ 
tion for execution was struck off for de¬ 
fault in payment of the costs of attach¬ 
ment. 

On 6th January 1925, the appellant 
company presente 1 a fresh application 
for execution of the decree. Objections 
were taken by the judgment-debtor that 
the decree was time barred. The Court 
of first instmco repelled the contention 
of the judgment-debtor, but the lower 
appellate Court held that the decree was 
barred by limitation on the ground that 
more than three years had elapsed bet¬ 
ween the date of the application for exe¬ 
cution by Miss Chatterji (viz., 23rd July 
1918) and on 10th January 1922 when 
the appellant company again applied for 
execution. The appellant company came 
in appeal before this Court and the case 
was heard by a Bench of two Judges. It 
was contended before that Bench that 
the application made by Raghunath Pra¬ 
sad was sufficient to keep the decree 
alive, though the Court below had held 
that this application was not bona fide 
and was a olourable application filed 
simply to show that Raghunath - Prasad 
was the assignee of the decree. It was 
further contended by the appellant that 
in calculating the period of limitation 
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unrler Art. 182, Limitation Act, the 
period during which the decree was with 
the Collector for execution should be 
excluded. The Bench hearing the ap¬ 
peal came to the conclusion that the 
period during which the decree was with 
the Collector should be excluded, and 
that therefore the appellant’s application 
for execution on 10th January 1922 was 
within time. 

The advocate for the respondent con¬ 
tended on the authority of the case cf 
Sheo Prasad v. Naraini Dai (l) that the 
case should be remanded to the lower 
appellate Court for findings on the ques¬ 
tion whether the application made by 
the appellant company on 10th January 
1922 was a bona fide application and also 
the proceedings taken in consequence 
thereof were made and taken with the 
bona fide intention of executing the de¬ 
cree if that was reasonably possible to do 
so. The Bench differing from the con¬ 
clusion that was arrived at in the case 
of Sheo Prasad v. Naraini Dai (l) re¬ 
ferred the question I have set out above 
for determination by a Full Bench. 

In considering the question of law 
that arises in each case one has to as¬ 
certain the facts and without the ascer¬ 
tainment of the facts it is not possible in 
every case to lay down general prop3- 
sitions of law. I may refer to the obser¬ 
vations of Lord Halsbury in Quinn v. 
Leathern (12) (at p. 506): 

“ Now, before discussing the case of Alien 
v. Flood (15a) and what was decided therein, 
there are two observations of a general cha¬ 
racter which I wish to make, and one is to 
repeat what I ha^e very often said before, 
that every judgment must be read as appli¬ 
cable to the particular facts proved, or 
assumed to be proved, since the generality 
of the expressions which may be found there 
are not intended to be expositions of the 
whole law, but governed and qualified by the 
particular facts of the case in which such 
expressions are to be found. The other is that 
a case is only an authority for what it ac¬ 
tually decides.” 

The facts of the case of Sheo Prasad 
v. Naraini Bai (I) are to be found in 
detail in the judgment of this Court at 
p. 137 of 24 A. L. /. They are that 
Sheo Prasad obtained a simple money 
decree against Ishri Prasad, husband of 
the respondent, in the Court of the 
Munsif of Ea9t Budaun on 9th March 
1915. . On 4th March 1921 Sheo Prasad 

presented a second application for ex- 

Tl5a) [1898J A. O. l=o7 L, J. Q. B. 119=62 
J. P. 595=46 W. R. 258=77 L. T. 717. 


ecution.^ The relief asked for in that 
application was that certain property be 
attached and brought to sale. There 
was a reference about the heirs of the 
deceased judgment-debtor, but it appears 
that there had been a previous applica¬ 
tion to bring the heirs on the record. 
On 19th April 1921 the attention of the 
decree-holder was drawn by an office 
report that all the property of which 
attachment and sale was sought was 
outside the jurisdiction of the Munsif of 
East Budaun, and the decree-holder was 
directed by the Court to explain how 
the Court of the Munsif of East Budaun 
had any power to proceed against the 
property entered in the application for 
execution. On 29th April 1921 the de¬ 
cree-holder not having furnished an ex¬ 
planation, the application was dismissed 
and on that date the decree-holder took 
back all the process fee that he had de¬ 
posited in Court. 

On 12th January 1923 Sheo Prasad 
applied for execution of the decree by 
sale of the property within the jurisdic¬ 
tion of the Munsif of East Budaun. The 
Munsif dismissed the application hol¬ 
ding that it was barred by limitation, as 
the previous application of 14th January 
1921 was not in accordance with law 
as the property sought to be sold was 
outside the jurisdiction of the Court. 
In appeal the Subordinate Judge held 
that the application was made to the 
proper Court but was not in accordance 
with law and did not save limitation. 

The decree-holder appealed to this 
Court and it was contended by the coun¬ 
sel for the appellant in that ca9e that 
the application of 4th March 1921 was 
made to a proper Court and that the 
fact that the property specified as liable 
to attachment was outside the jurisdic¬ 
tion of the Court did not make the appli¬ 
cation one not in accordance with law. 

I may mention that had the last appli¬ 
cation been filed in Court a few days 
before it was actually filed or if the time 
which had been spent by the decree- 
holder in prosecuting his application of 
4th March 192L could have been ex¬ 
cluded, there could be no question of the 
right of Sheo Prasad to execute the 
decree which had been passed against 
Sheo Prasad. The only point which was 
for decision in that case was whether 
the proceedings on the application of 
4th March 1921 constituted an applica- 
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!tion in accordance with law to the pro¬ 
per Court for execution or to take some 
step-in-aid of execution. It was deci¬ 
ded that the application of 4th March 
was not an application in accordance 
with law, and, therefore, did not save 
limitation. The time taken by Sheo 
Prasad in executing the decree from 4th 
March 1921 to 19th April 1921 could 
not be excluded so as to bring the ap¬ 
plication of 12th -January 1923 within 
time. At p. 140 of 24 A. L. J. will be 
found the following passage: 

At an early stage of the case counsel for 
the appellant was asked whether, if it were 
to be held in the circumstances that the ap¬ 
plication was not made with any bona fide 
intention of proceedings to execution but 
merely with the intention of saving^ limita¬ 
tion, it could rightly be held to be “ an ap¬ 
plication for execution” or ” a step-in-aid of 
execution.” 

This question naturally arose upon 
the facts of that particular case 
and in considering the question of 
the action of the decree-holder being in 
good faith or not all the cases on the 
subject were referred to. At p. 146 
•after reviewing the facts the conclusion 
arrived at was that under these circum¬ 
stances it is impossible to hold that the 
application of 4th March 192L was a 
bona fide application with the intention 
of obtaining execution : 

“ It was merely a colourable application 
intended to save limitation and with that 
intention only. Such applications made only 
with the intention of keeping the decree alive, 
have it may further be noted, iinco 1877 been 
dropped out of the appropriate Article of the 
Limitation Acts”. 

It was further held a3 to the second 
point that the application of 4th March 
1921 was not in accordance with law in 
that it asked the Court to do something 
which it was not competent to do. As 
I have already pointed out the facts of 
the case must be borne in mind before it 
can be said that what was held in Sheo 
Prasad v. Naraini Bai (l) i9 applicable 
to the facts of the present case. 

In the present case the application for 
execution dated 10th January 1922 ful¬ 
filled the requirements of 0. 21, R. 10, 
Civil P. C., and was entertained by the 
Court on 7th February 1922. Upon this 
application which was accepted by the 
Court a9 a good application notice was 
directed to be issued to the respondent 
under 0. 21, R. 22, and as a matter of 
fact a notice was issued. It could, there¬ 


fore, not be said that the application was 
not an application in accordance with 
law to the prope” Court, and under Cl. (6), 
Lim. Act of 1908, the time from whicli 
period begins to run is the date of issue 
of notice to the person against whom 
execution is applied for. 

I am, therefore, of opinion that in the 
present case the answer to the reference 
to the Full Bench must be in the 
negative. 

King, J .—The facts have been fully 
stated in the foregoing judgments of my 
learned brothers. 

The question was whether an applica¬ 
tion made on 6th January 1925, for the 
execution of a decree, was barred by 
limitation. The decision depended upon 
the question whether a previous applica¬ 
tion made on 10th January 1922, to 
execute the same decree, was effectual 
to save limitation. The Division Bench 
which heard the appeal held that the 
previous application was within time, 
and held (not expressly but by implica¬ 
tion) that it had been made in accordance 
with law and to the proper Court. Under 

Cl. 5, Col 3, Art. 182 Soli. 1, Lim. Act 1908 
the previous application was prima facie 
effectual to save limitation. The learned 
Judges were prepared to decide accord¬ 
ingly, hut they doubted whether they 
were justified in doing so in view of the 
ruling in Sheo Prasad v. Naraini Bai 
(1), without first coming to a further 
finding, viz., that the previous applica¬ 
tion had been made with the bona fide 
intention of obtaining execution of the 
decree, and not merely for the purpose 
of saving limitation. 

So the question for our consideration 
is whether an application which pur¬ 
ports to he an application for the execu¬ 
tion of a decree, and which i9 made in 
accordance with law to the proper Court, 
is ineffectual to save limitation unless 
the decree-holder satisfies the Court that 
he prosecuted the application with due 
diligence, and thus proves that he made 
the application with the genuine inten¬ 
tion of obtaining execution of the decree. 

The answer depends upon the inter¬ 
pretation of Cl. 5, Art. 182. This gives 
a period of three years for an applica¬ 
tion for the execution of a decree from : 

“ tho date of applying in accordance with 

law to the proper Court for execution. 

of the decree. ” 
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It appears, therefore, that three condi¬ 
tions must be fulfilled in order to attract 
the provisions of this Clause : (1) an 
application must be made for the execu¬ 
tion of the decree ; (2) in accordance with 
law ; (3) to the proper Court. 

In the present case conditions 2 and 3 
were fulfilled and there is no contro¬ 
versy about them. The application was 
made to the proper Court. It was also 
made in accordance with law, and was 
accepted as such by the Court, which 
actually issued a notice to the judgment- 
debtor under 0 21, R. 22, on 7th Feb¬ 
ruary 1922. I may here remark, in 
passing, that in my opinion the issue of 
this notice might well have been treated 
as decisive of the question of limitation, 
since under Cl. 6, Art. 182, a period of 
three year3 began to run from the date 
of issue of this notice. This point, how¬ 
ever, was not considered by the Courts 
below or by the Bench which made this 
reference. 

Now remains the question what is re¬ 
quired to fulfil the first condition, or in 
other words what is meant by ’ an ap¬ 
plication for the execution of a decree. 

I accept the view expressed by the 
learned Judges in the ruling cited that 
the words “ for execution ” mean for 
the purpose of obtaining execution. ” 
^he application must no doubt purport 
to be for the purpose of obtaining execu¬ 
tion, but I think the applicant’s inten¬ 
tion or purpose should be ascertained 
solely from the terms of his application 
and his conduct at the time of making 
the application. If the application pur¬ 
ports to be for the execution of the de¬ 
cree and is in accordance with law, and 
is accompanied by such process fees as 
may bo required — in short if the ap¬ 
plicant does everything necessary to en¬ 
able the Court to issue its process for 

the execution of the decree - then in my 

opinion the application is an applica¬ 
tion for the execution of the decree 
within the meaning of Cl. 5. I hold 
that the applicant’s “ genuine inten¬ 
tion ” and his subsequent conduct are 
alike immaterial. The legislature does 
not compel the Court to investigate the 
motive which prompted the decree-holder 
to make the application. It may be 
that he had no hope of obtaining satis¬ 
faction of his decree, and made his ap¬ 
plication with a view to harass the judg¬ 
ment-debtor, or to save limitation. It 


would he difficult in my opinion to as¬ 
certain his motive or “ genuine inten¬ 
tion. 

Fortunately the Courts are not com¬ 
pelled to make the attempt. I am un¬ 
able to read the words “ for execution 
of the decree ’’ as meaning more than 
“ purporting to be for the purpose of 
obtaining execution of the decree. ” I 
see no justification for reading into the 
words any requirements of good faith or 

genuine intention ” on the part of the 
applicant. That would he putting a 
very strained interpretation upon simple 
words. 

My view derives support from an ex¬ 
amination of the language used to des¬ 
cribe other suits, appeals or applica¬ 
tions in Sch. 1, Lim. Act. They are 
nearly all described as being ‘ for’' 
something,'e. g. for money payable,”’ 

for possession, ” “ for compensation, ” 

“ for leave to appeal ” and so forth. 
Now in every case the description of 
suits for the purpose of limitation will 
be determined by an examination of the 
plaint, i. e., by the alleged facts and 
ciuse of action and the reliefs sought. 
The Courts are never called upon. to 
consider (for the purpose of deciding 
which article of the schedule is applica¬ 
ble) whether the suit was instituted in 
good faith aud whether the plaintiff 
really wanted to get the relief claimed. 
In short, a suit is taken to be what it 
purports to be. 

For instance, a suit is instituted pur¬ 
porting to be a suit for specific perform¬ 
ance of a contract. The plaintiff may 
institute it in bad faith without really 
expecting or desiring to obtain the relief 
claimed. His real intention may he^ to 
compel the defendant to pay up a tim©' 
barred debt as the price of getting the 
suit withdrawn. Nevertheless, if the 
suit is framed as one for specific perform¬ 
ance of contract it will be held to he a 
suit of that description within the mean¬ 
ing of Art. 113. The plaintiff’9 good 
faith or “ genuine intention ” are quite 
immaterial. I conclude, therefore, that 
(for the purposes of Sch. 1, Limita¬ 
tion Act) a suit or appeal or applica¬ 
tion is to be taken to be what it 
purports to be, and I see no reason why 
an application for execution of a decree 
should form an exception to the general 

rule. 
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It should be noted also that where 
14 good faith ” and “due diligence” are 
material factors, as in S. 14, then we find 
express provisions to this effect. On 
this ground also I think it is wrong to 
read into Cl. 5, Art. 182, requirements 
of good faith and due diligence which 
have been omitted by the legislature. 

The case law on this point has been 
exhaustively reviewed and discussed by 
my learned brothers and I feel it unneces¬ 
sary to comment upon the cases in detail, 
I would, however, lay stress upon one 
salient point that emerges from the dis¬ 
cussion. The clause which we are con¬ 
sidering was enacted in its present form 
in Art. 179, Lim. Act of 1877. Ever 
since that date the language of the 
clause has remained unchanged, so its 
meaning has been the subject of judicial 
interpretation for over 50 years. Not a 
single case has been citel before us in 
which it has been held, upon an inter¬ 
pretation of this clause that an appli¬ 
cation for execution made in accordance 
with law to the proper Court was in¬ 
effectual to save limitation, upon the 
ground that it was not made with a bona 
fide intention of obtaining execution. It 
may fairly be argued therefore that the 
trend of a long series of judicial decisiuns 
is in accordance, and not in conflict, with 
the view that I take of the interpretation 
of the clause, viz , that the applicant’s 
good faith ” and “ genuine intention ” 
in making an application for the execu¬ 
tion of a decree are immaterial. 

I answer the question referred to us 
in the negative. 

Sen, J .—The point referred to the 
Full Bench arises out of certain execution 
proceeding initiated by the Kayastha 
Co. Ltd. in liquidation through Babu 
Narain Prasad Asthana, liquidator. The 
issue referred to is as follows : 

if a decres-holder makes any application 
or takes any step mentioned in column 
Art. 182, Lim. Act, will such step be in¬ 
effectual to keep his decree alive and to 
save limitation, unless he can satisfy the 
Court that he took such step or instituted 
suoh proceedings with a genuine intention of 
obtaining exeouffou of his decree, if reason¬ 
ably possible, and that he did not abandon 
such proceedings, except upon a genuine belief 
that it would not ba reasonably possible to 
obtain execution ? ” 

The Kayastha Co. Ltd. of Gorakhpur 
obtained a simple money decree against 
the respondent Pandit Sita Ram Dubey, 
cn 24th February 1916. One Miss Chat- 


terji in execution of her simple money 
decree against the Kayastha Co. Ltd. 
aforesaid attached this decree on 6th 
August 1917. 

The first application for execution 
was made by the attaching creditor, on 
23rd July 1918, in which she prayed for 
attachment and sale of some ancestral 
revenue-paying property belonging to 
Sita Ram Dubey. The talbana or pro¬ 
cess fee was duly deposited, and subse¬ 
quently the execution of the decree was 
transferred to the Collector by order 
dated 10th December 19L8. These pro¬ 
ceedings proved infructuous and the case 
was sent back to the civil Court on 23rd 
April 1920. 

During the continuance of the attach¬ 
ment at the instance of Miss Chatter j i, 
the Kayastha Co. Ltd. assigned the decree 
to one Raghunath Prasad on 9th Decem¬ 
ber 1917. 

The second application for execution 
was made by Raghunath Prasad on 13th 
February 1919, while, as yet, the execu¬ 
tion proceedings were pending before the 
Collector. In this application, Raghu¬ 
nath Prasad prayed for the substitution 
of his name in place of the original decree- 
holders and for the enforcement of the 
decree by the arrest of the judgment- 
debtor. This application was dismissed 
on 24th February 1919 in default of pro¬ 
secution. 

On 24th October 1921. Raghunath 
Prasad reconveyed the decree to the 
plaintiff firm. 

The third application for execution 
was made by the Kayastha Co. Ltd. on 
10th January 1922. This application 
was dismissed for default of prosecution 
on 18th March 1922. 

The fourth and the last application for 
execution was made on 6th January 1925. 
The application prayed for the issue of 
the usual notice to the judgment-debtor 
and for the execution of the decree by 
attachment and sale of the property given 
in the inventory, the inventory to be 
filed hereafter. 

The judgment-debtor resisted the ap¬ 
plication on the ground that the decree 
was time barred, and that no application 
had, in fact, been made on behalf of the 
decree-holder for execution of the decree- 
on 13th February 1919. These objec¬ 
tions, however, were traversed by the- 
decree-holder by his application dated 
21st August 1926. 


636 Allahabad Kayastha Co. v. Sita Ram (FB) (Sen, J.) 1929 


The objections of the judgment-debtor 
were repelled by the primary Court and 
the execution was directed to proceed. 
The judgment-debtor appealed on the 
-ground that the application for execution 
was time barred and that a limitation 
was not saved either by the fact of Miss 
•Chatterji depositing talbana on 21st 
January 1919 or by the subsequent ap¬ 
plication for execution dated 10th Janu¬ 
ary 1922. 

The appeal was heard by the Second 
Additional Subordinate Judge of Gorakh- 
.pur, who reversed the decision of the 
trial Court and dismissed the applica¬ 
tion for execution as barred by time. He 
held that the payment of process fee, 
was not a step in aid of execution, that 
the application of Raghuuath Prasad 
dated 13th February 1919 was not a step 
in aid of execution inasmuch as it was 
not ‘a bona fide application for putting 
.the decree in execution’’ and was no more 
than : 

“ a colourable in a very thinly disguised pre¬ 
tence ot a desire to obtain execution when he 
really did not want execution at all.” 

Tnese words appear to have been 
adopted from a judgment of this Court, 
which I shall have to refer to later on. 
He also held that the sale of the decree 
to Righunath Prasad was not a bona file 
transaction and that the original decree 
having been transferred to the Collector 
for execution, the civil Court was not 
competent to entertain the application as 
■the said Court had been asked to do 
something which it was not competent 
to do. The learned Additional Subordi¬ 
nate Judge wound up his judgment with 

the observation that 

the application of 10th January 1022, which 
was preceded by the application of 23rd July 
1918 was clearly preferred after three years 
and as the payment of talbana and the appli¬ 
cation of Raghunath Prasad of 13th February 
1019 are not considered to be steps-in-aid of 
execution, the decree is barred by time.” 

Tne view of the learned Subordinate 
Judge was that the application for exe¬ 
cution dated 13th February 1919 should 
be brushed aside because it was an appli¬ 
cation made to a Court which could 
not entertain it, that it had been 
made mala fide merely to keep the dec¬ 
ree alive and not with the bona fide 
intention of obtaining execution, that 
the period, which intervened between 
.10th December 1918, when the execution 
was transferred to the Collector’and 23rd 
April 1920, when the case was returned to 


the civil Court could not be deducted and 
that the application, dated 10th January 
1922, was beyond three years from the 
date of the first application for execution 
which was made on 23rd July 1918. 

The learned Subordinate Judge in sup¬ 
port of his view on the question of limi¬ 
tation relied upon a pronouncement of 
this Court, In re Sheo Prasad v. Naraini 
Bai (1). The judgment has been repro¬ 
duced in full in the Allahabad Law Jour¬ 
nal Reports. 

The decree-holder appealed to this 
Court on the ground that the application 
dated 6th January 1925, was not barred 
by limitation: 

“ that the application dated 13bh February 
1019, saved limitation and was a step-in-aid 
of execution,” 

that the said application was bona fide 
and was made to the proper Court and 
that there were other step9 also which 
saved limitation. 

The decree-holder appears to have rai¬ 
sed the point for the first time in second 
appeal during the progress of the argu¬ 
ment that a notice having been issued to 
the judgment-debtor under O. 2L, R. 22, 
Civil P. G, on 7th February 1922, and 
that the present application for execu¬ 
tion being within three years from the 
date of issue of notice to the person 
against whom execution was applied for 
to show cause why the decree should not 
bo executed against him, the present ap¬ 
plication wa9 within time under Art. 
182 (6), Lira. Act. This point was not 
raised or argued either before the trial 
Court or the lower appellate Court.. The 
question raised is not a pure question ol 
law and for the determination of the 
question, it wjuld be necessary to deter¬ 
mine whether, as a matter of fact, a 
notice was issued to the judgment-debtor 
under O. 21, R. 22, Civil P. C. The 
judgment-debtor retorted by saying that 
the decree-holder was not entitled to the 
benefit of the i99ue of notice, unless an 
application for execution had been made 
in accordance with law. This matter, 
however, need not arrest our attention 
at the present stage of the appeal. 

The lower appellate Court dil not hold 
that the application, dated 10th Febru¬ 
ary 1922, was not a bona fide application 
or wa 3 not in accordance with law. The 
decree-holder contended that as the pre¬ 
sent application was within three years 
of the aforesaid application, the execr- 
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tiori of the docree was not time barred. 
The judgment-debtor contended that the 
application, dated 10th .January 1922, 
was not a bona fide application nor was 
the previous one, dated 13th February 
1919. The question was argued whether 
it was permissible to have a roving exa¬ 
mination into all the previous applica¬ 
tions in order to ascertain whether there 
might not be a weak link in the chain. 
There can be no question that there may 
be circumstances justifying an examina¬ 
tion into the legality or propriety of 
previous applications in counting the 
period of limitation. 

In Slieo Prasad v. Naraini Bai (l), 
the decree-holder, who had obtained a 
decree on 9th March 1915 from the Court 
of the Munsif of East Budaun, applied 
for execution on 12th February 1918. On 
23rd January 1920, this application was 
struck off with the consent of the decree- 
holder. On 4th March 1921, he made a 
second application to the Munsif of East 
Budaun in which he prayed for attach¬ 
ment and sale of certain property which 
was outside the jurisdiction of the Mun¬ 
sif of Budaun. The application was dis¬ 
missed on 29th April 1921, and the dec¬ 
ree-holder took back all the process fee 
that he had deposited. On 12th Janu¬ 
ary 1923, a fresh application was made 
for execution against property which was 
within the jurisdiction of the Munsif .of 
East Budaun. The,Courts below held that 
this application was time barred and 
limitation was not saved by the applica¬ 
tion dated 4th March 1921, which was 
not one in accordance with law. On ap¬ 
peal a Bench of this Court held that the 
application of 4th March 1921, was not an 
application for execution or a step in aid 
of execution and that the application of 
12th January 1923, was barred by limi¬ 
tation. It further held that the appli¬ 
cation was not in accordance with law, 
because it was made to a Court which 
was not competent to grant the relief 
asked for. 

It may be submitted with respect that 
on the facts found, the conclusion reached 
by this Court was the only possible con¬ 
clusion. 

The learned Judges made certain gene¬ 
ral observations which, 'it is submitted, 
were not necessary for the decision of the 
case. These observations, which have 
seriously influenced the judgment of the 
lower appellate Court may be reproduced: 


‘’On general principles it would seem clear 
that the legislature where it used phrases 
“application for execution” and “steps in aid 
of execution” had in mind a bona fide inten¬ 
tion on the part of the decree-holder to pro¬ 
ceed with his right to have execution. It does* 
not seem possible that the legislature should 
have ever contemplated an indefinite period 
being added to the life of a decree by permit¬ 
ting a decree-holder to take colourable steps in* 
a very thinly disguised pretence of a decree to 
obtain execution when he really did not want 
execution at all, but only wanted to secure a 
further period of limitation during which the- 
amount of his decree might go on increasing. 
It would, therefore, seem on the face of it a 
proper interpretation of the words “for exe¬ 
cution” and “steps-in-aid of execution” that' 
the decree-holder must really bo desiring exe¬ 
cution and that the words cannot be read as- 
“an application made with the sole object of 
extending the period of limitation” and “a 
step taken with the sole object of extending 
limitation.” The words “for execution” mean 
“for the purpose of obtaining execution” & the 
words “step in aid of execution” mean “stop 
taken for the purpose of obtaining execution.. 
This, which appeared upon a consideration of 
Art. 182 to be natural and proper interpreta¬ 
tion. research has shown to have the support 
of weighty judicial authority, though the de¬ 
cisions would seem to have been, to some 
extent lost sight of, or, even if we may say so,, 
misinterpreted.” 

A considerable mass of judicial pro¬ 
nouncements ranging over a long period 
of time has been placed under contribu¬ 
tion in support of the view quoted above. 

In Re, Roy Dhunput Singh v. Mudho- 
motee‘> (2), an application for execution 
was made on 24th April 1869 for execu¬ 
tion of a decree. This application was 
preceded by an application dated 20th 
March 1866, in which the decree-holder 
alleged that the judgment-debtor had 
subsequently taken out a decree against a 
debtor of his own and sued cut execution 
and caused some property to be sold and 
that the purchase money was received on 
deposit. The decree-holder prayed that 
the said amount be attached and be paid 
to his mukhtar. This petition was to 
obtain execution of a sum of money which 
it was not possible that the execution 
could reach. The question in this case 
was whether the application dated 20th 
March 1866 was a proceeding to keep the 
original decree in force, the question de¬ 
pending on S. 20, Act 14 of 1859, which. 

provided that 

“no process of execution shall issue from any 
Court not established by a Boyal Charter to en¬ 
force any judgment, decree or order of such 
Court unless some proceeding shall have been 
taken to enforce such judgment, decree or' 
order to keep the same fn foroe within threes 
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years next proceeding in a Court having juris¬ 
diction.” 

Their Lordships of the Judicial Com¬ 
mittee were considering the question as 
to whether the application dated 20th 
March 1866 was a proceeding within the 
meaning of S. 20, Act 14 of 1859, and 
their Lordships came to the conclusion 
that the proceeding, though abortive, was 
a proceeding within the meaning of the 
S. 20, Act 14 of 1859. Nothing beyond 
this was decided or intended to be deci¬ 
ded in this case. 

In Hira Lai v. Budri Das (3) the de¬ 
cree sought to be executed was one dated 
14th January 1867. On 3rd December 
1868, the Judge sent a decree to the Sub¬ 
ordinate Judge to be executed by him. 
The Subordinate Judge struck out the 
execution proceedings off the file on 3rd 
April 1869. The decree-holder having 
reinstituted his application for execu¬ 
tion on 9th April 1879 was met with a 
plea of limitation. The High Court held 
that the application for execution was 
time barred. The Privy Council reversed 
the decision upon the ground that : 

'‘although 3. 14, Act 14 of 1859, did in terms, 
.apply to a claimant engaged in prosecuting a 
suit upon the same cause of action against 

the same defendant . bona fide and 

with duo diligence in any Court of Judicature 
which from a defect of jurisdiction or other 
cause shall have beeu unable to decide upon 
it, etc., the principle underlying the said 
section could be extended to a proceeding 
taken under S. 20 of the aforesaid Act.” 

In Act 14 of 1859 there was no section 
corresponding to S. 14, Cl. (2), Lirn. 
Act, nowin force. Their Lordships ob¬ 
served : 

“ The Act does not say and their Lordships 
are of opinion that a proceeding taken bona 
fide and with due diligence before a Judge 
whom the party bona fide believes, though 
erroneously to have jurisdiction, specially 
when the Judge himself also supposes ohat he 
has jurisdiction and deals with the case ac¬ 
cordingly, i3 a proceeding to enforce the 
decree within the meaning of S. 20.” 

In this case their Lordship3 quote 
with approval the decision of Boy Dhun- 
put Singh v. Mudhomotee Dabia (2) 
which has already been referred to. 

Although the words “ bona fide do 
not occur in S. 20, x4ct 14 of 1859, the 
words of this section were imperative so 
far that they insisted upon the existence 
of some previous proceeding taken to 
enforce such judgment, decree or order to 
kee*p the same in force within three 
years next preceding the application for 
: such execution- This section was con- 
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strued by the Calcutta High Court in a 
number of cases of which Lakkhi Narain 
v. Bam Chand Sarkar (16) may be cited 
as an example. It was held that : 

“ an application for execution of a decree, 
followed by the issue of notice, if made bona 
fide, (i. e,, with a real intention and desire on 
the part of the decree-holder to execute his 
decree) is a proceeding within the meaning 
of S. 20, Act 14 of 1850, to ke3p alive the 
decree.” 

It was observed by Jackson, J., in 
Eshan Chundra Bose v. Bran Bath Nag 
(5) that : 

*' under the law of limitation which governed 
these matters before Act 9 of 1871 came into 
force, the Gourcs were held to be bound to 
ascertain that within three years preceding 
such application, some proceedings, that is, 
some bona fide and not colourable proceedings 
had been taken to enforce the judgment.” 

Act 14 of 1859 was repealed by Act 9 
of 1871. Art. 169, Sch. 2 of the latter 

Act provided that the period of limita¬ 
tion prescribed for execution of a decree 
or order of a civil Court i3 from the date 
of the decree or order or where there is 
an application made from the date of 
applying to the Court to enforce or keep 
in force the decree or order or whore 
there is a notice issued, etc. 

In Bohineenandan Mitter v. Bhagwan 
Chandra Boy (6) Markby and Mifc- 
tra, JJ., ruled that by the new law of 
limitation it was intended that there 
should be two specific dates from which 
the three years should be computed 
without reference to any enquiry whe¬ 
ther the proceedings were taken for t he 
purpose of enforcing the decree or were 
merely colourable for the purpose^ of 
keeping the decree alive. In Eshan 
Chandra Boses case their Lordships 
commented upon the undesirability of 
leaving the decree-holder without any 
check or restraint in the matter of exe¬ 
cuting his decree, but they observed that 
it was better that those consequences 
should be exposed by actual examples 
and brought to notice in judgments of 
the Courts and the remedy left to the 
legislature which can properly and effec¬ 
tually deal with them, than that the 
Courts should, by a forced construction, 
endeavour to mitigate by their own 
authority the action and rigour of the 

13i W • • 

la Mangal Pershad Dicshit v. (jirja- 
kant Laliiri (l) the decree was passed 
in 1851, when there was no legislative 

enactment of limitationJoLthejsMoution 

' (1G) 6 W. B. ca. 
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of decrees. A 12 year’s bar of limitation 
was adopted by a rule of analogy derived 
from Regulation 3 of 1793. Before the 
expiry of the 12 years, Act 14 of 1859 
was placed upon the Statute Book. The 
numerous applications which were made 
for execution or for steps in aid of exe- 
tion are sot out in detail in the judgment 
of the Privy Council. Their Lordships 
ruled that the case was governed by Act 
14 of 1S59 and not by Act 9 of 1871 and 
that the decree was within time for a 
variety of reasons (with which we are 
not concerned in the present appeal), 
including this reason that there was no 
finding of either of the Courts below 
that the several proceedings wore not 
bona fide for the purpose of enforcing the 
decree or keeping it in force. It is clear, 
therefore, that any proceeding taken 
under Act 14 of 1859 which had the 
effect of keeping the decree in force and 
which might not have the effect of en¬ 
forcing the decree was enough to save 
limitation. 

In Mahtab Kuar v. Shiam Sundar 
Lai (7) a decree was passed by the Sub¬ 
ordinate Judge of Agra on 21th February 
18hl, which was transferred for execu¬ 
tion to the Court of the Subordinate 
Judge of Aligarh. Certain execution 
proceedings were taken on 29oh April 
1881. The execution case was struck off 
on 1st September 1881. An application 
was made on 22nd February 1883: 

The application was not prosecuted and 
no talbana fees wore deposited to secure tho 
due process of law but ou 22nd August 1833, 
as the order endorsed upon tho application 
shows, the decree-holder’s pieader.s stated that 
tney did not wish to prosecute the application 
and then the order of the Geurt was that tho 
execution case was to be struck of! the die, 
>n consequeuce of want of prosecution on the 
part of the decree-holder. The application for 
execution was made on 17th January 1885 and 
the previous application dated 22nd February 
1883 was relied upon as affording a fresh 
starting point of limitation under Art. 170, 
2, Lim. Act. Cl. (4), Art. 17J, provided 
that the time was to run from the date of ap¬ 
plying in accordance with law to the proper 
Court for execution or to take same step-in-aid 
of the execution of tho decree or ordar.” 

It was argued in the aforesaid 
case that tho application dated 22nd 
February 1883 was not for execution or 
to take 6ome steps in aid of execution 
and that the decree-holder’s expression 
of intention not to prosecute her appli- 
catmn amounted to a withdrawal of it. 

he Court held that the decree-holder 
expressly withdrew the application with- 
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out having obtained .the permission of 
the Court to present a future application 
for execution of the decree and that the 
present application was barred by S. 373, 
Civil P. C. read with S. 647 of the Code. 
The judgment, however, contained tho 
following observation: 

“An application made ostensibly for execu¬ 
ting the decree, which application is not 
shown to have been made as a bona fide step 
in aid of execution, such want of bona tides 
being indicated, not only by the omission to 
deposit the talbana fees, but also by tho ex¬ 
press statement of the pleaders withdrawing 
the application does not amount to a step in 
aid of execution such as Art. 179, Sch. 2, Lim. 
Act, contemplates. I, however, do not decide 
this point in this case.” 

It is submitted that when the applica¬ 
tion itself was withdrawn there was no 
application before the Court which could 
be treated as a step iu aid of execution 
to give a fresh starting point of limita¬ 
tion. This case therefore is of no avail 
to the respondent. Chhattar v. Newal 
Singh (8) was a case in which the decree- 
holder had obtained a decree for possession 
of the property as usufructuary mortgagee 
and for mesne profits. The decree for 
me3ne profits was sought to be executed by 
attachment and sale of tlie mortgaged pro¬ 
perty. On 7th December 1886, they 
sought to execute the decree by sale of 
the mortgaged property but the applica¬ 
tion was rejected on the ground that it 
offended against S. 99, T. P. Act. This 
was preceded by an application dated 
21st August 1886, the nature of which is 
not clear from the report. The questions 
raised in the appeal were whether the 
application dated 21st August 1886 or 
the 7th December 1886 was in accord¬ 
ance with law ? All that was ruled in 
this case was that the terms ‘applying 
in accordance with law’ connoted the 
making of an application to the Court to 
do something in execution which by 
law that Court was competent to do. In 
order that an application should be 
in accordance with law or a step in aid 
of execution it is necessary that the ap- 
lication should be to the proper Court, 
that it should fulfil the formalities re¬ 
quired by law and should ask for such 
reliefs as the application was entitled to 
under the terms of the decree and was 
not opposed to any statutory enactment. 

In Mangal Sen v. Baldeo Prasad (11) 
the respondents obtained a simple monejy 
decree on 24th July 1884 against Mangal 
Sen. An application dated 22nd Septem- 
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her 1887 was relied upon as a step in aid 
of execution which had the effect of mak¬ 
ing the application dated 4th September 
1890 within time The application dated 
22nd December 1887 contained the fol¬ 
lowing prayer: 

“After notification by means of attachment 
of the moveable property cf which a list will 
hereafter be filed, the decretal money may be 
realized. At present for the purpose of sav¬ 
ing limitation this application is made owing 
to the defendant having become insolvent. 

Upon the very face of it, the application 
was not in accordance with law no in¬ 
ventory of the property sought to be at¬ 
tached having been detailed or set out in 
the application. The application moreover 
stated that it was not intended to be an 
application for execution at all but was 
merely an application for saving limita¬ 
tion. Now that Act 9 of 1871 had been 
repealed, this application could not be 
treated either as in accordance with law 
or as a step in aid of execution. Mah- 
mood, -J., observed : 

“I conclude that the application was simply 
a nominal transaction and a fictitious cere¬ 
mony lor the purpose as the application ex¬ 
pressly states only of saving limitation.” 

There was obviously no desire on the 
part cf the decree-holder to enforce his 
rights by execution of the decree and the 
application dated 22nd December 1887 
was no more than dropping a letter into 
a post office box as if such a ceremonial 
would answer the purpose of the >law in 
relation to the execution of the decree. 
The application was not in accordance 
with S. 235, Civil P. C. No relief was 
claimed against the judgment-debtor. 
The learned Judge describes the 
character of the application as a nominal 
transaction and a fictitious ceremony in 
contradistinction to an application in 
accordance with law. In determining 
the question whether the application 
answered the requirements of law the 
Court was competent to take into 
consideration the purpose expressly 
stated in the application itself. 

In Adhar Chandar Das v. Lai Mohan 
Das (17) the question which arose was 
whether the applications dated 6th June 
1890 and 5th June 1893 were according 
to law. Maclean, C. J. ruled that in 
accordance with law” did not mean that 
it must of necessity be a successful appli¬ 
cation. He further observed that the 
language of Art. 179 ought not to be 
strained in favour of a ju dg ment -debto r 
“JUT [1897] 24 Gal. 778=1 C. W. N. 676. 


who had not paid his debt. Banerji, J.. 
in the concluding portion of his judgment 
observed : 

“ I do not think we should be doing right? 
in straining the law and in holding that an 
application made bona fide with the objeot of 
obtaining statisfaction of a decree should be 
held to be not in accordance with law merely 
because the Court in which the application 
was made thought fit for some reason not? 
to allow the sam9.” 

The bona fide nature of the transaction 
or otherwise was not an essential part of 
the issues, which called for determina- 
tion-issues-which have been set out by 
the learned Judge at p, 782. All that 
was probably meant by the use of the 
word “bona fide” in the passage quoted 
above was that the application was in 
due accord with the legal formalities and 
that the relief claimed was such as the 
applicant was legally entitled to. It is 
not improbable that the word “bona fide” 
crept into the judgment unguardedly 
without any seriousness of purpose. 

In Gopal Ghunder Manna v. Gosham 
Das Kale (18) the case hinged .upon the 
determination of the question whether 
an application dated 7th July 1891 was 
in accordance with law within the mean¬ 
ing of Art. 179 (4), Soli. 2, Lim. Act. Ifc 

wa3 conceded that the decree-holder wa9 
entitled to the exclusion of a certain 
period of time against some judgment- 
debtors under S. 14, Lim. Act. Whether 
an application was or was not in accord¬ 
ance with law had to be determined with 
reference to the circumstances of each 
case, and while on the one hand an ap¬ 
plication must be in substantial compli¬ 
ance with law in order that it may be re¬ 
garded as one coming within the meaning, 
of Cl. (4) on the other hand, it is not 
every informality that would vitiate an 
application and would take it out of that 
clause. Were it otherwise, bona fide ap¬ 
plications for execution would fail to save 
limitation owing to trivial defects of 
form, a result which I do not think the 
legislature could have intended. The term 
“bona fide application” evidently does 
not mean an application which is made 
with intent to immediate execution of the 
decree. What is intended to be laid down 
in this case is a proposition of law well 
settled and well understood that an ap¬ 
plication which is ia substantial compli¬ 
ance with law ought not to be treated as 

(18) [1898] 25 Cil. 594=2 G. W. N. 556 

(F.B.). ' 





1929 Kayastha Co. v. Sita Ram (FB) (Sen, J.) Allahabad 641 


a nullity if it contains certain errors or 
omissions, due to accident, inadvertence 
or hasty judgment. Maclean, C. J. in¬ 
sists upon the rule that the Article of 
Sch. 2 should be read according to 
the ordinary significance of the words 
used. The language of the Article is rea¬ 
sonably clear and in my opinion, the safer 
course is to construe it according to the 
ordinary .meaning of the words used. 

In Jaivahar v. Kamini Debi (19) all 
that the Court held was that a proceeding 
to enforce a decree taken in a Court 
which was erroneously believed by the 
decree-holder to have jurisdiction was a 
bona fide proceeding within the terms of 
S. 14, Lim. Act. 

The aforesaid cases fall under the fol¬ 
lowing four groups:(l) Cases in which the 
decree-holder sought to exclude the tune 
occupied in execution proceedings in a 
Court without jurisdiction on the ground 
that he had prosecuted in good faith and 
with due diligence These are cases in 
which S. 14, Lim. Act, has been either 
applied or the principle of the section 
been extended to execution proceedings. 

(2) Cases in which the application for 
execution was not in strict conformity 
with law either owing to the omission of 
certain particulars in the application for 
execution itself, or to the omission on 
the part of the decree-holder to take some 
necessary step3 where the defects were 
immaterial and not attributable to any 
mala fides on the part of the decree-hol¬ 
der. In such cases the defects were con¬ 
doned and the application treated as in 
accordance with law 

(3) Cases in which the decree-holder 
applied to a Court which had no 
jurisdiction and asked for a relief ta 
which he was not entitlod either under 
the terms of the decree, or under some 
statutory enactment or the application 
omitted some essential particulars as was 
required by the Code of Civil Procedure 
or by any other enactment in force. In 
such cases it has beon held that the ap¬ 
plication is not in accordance with law 
and (4) cases in which the decree-holder 
after applying for execution either failed 
to take some necessary step in further¬ 
ance of his application or to rectify an 
error or omission which he had been 
ordered to amend or intimated to the 
Court that the object of his application 
was not to execute the decree but simply 
(19) [1901] 280*1. 238=5 C. YV. N. 150. 
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to save time. In such cases it was held 
that such an application was not in ac¬ 
cordance with law and did not save 
limitation. 

The aforesaid cases therefore do not 
support the view for which they were 
cited. The only section of the Limita¬ 
tion Act in which due diligence or pro¬ 
secution in good faith has been prescri¬ 
bed by the legislature is S. 14. In none 
of the Articles of the Limitation Act, 
the presence of bona fides or of a good 
faith has been required by the legis¬ 
lature as one of the necessary ingredients 
for either the right of suit or the right 
of application. It ought not to be for¬ 
gotten that the right to sue or the right 
to apply for execution is a substantive 
right. It cannot be hampered, restricted 
or taken away by a procedural statute 
like the law of limitation without any 
express provision being made by the 
legislature. 

Article 182 prescribes a period of three 
years with reference to certain decrees 
and is not confined to decrees for money 
which carry interest. There is absolute¬ 
ly no ambiguity in the text. As was 
held in Re Income-Tax Commissioners v. 
Pemsel (20J (at p. 513): 

“If the words of the statute are in them¬ 
selves precise and unambiguous, no more is 
necessary than to oxpound these words in 
their natural and ordinary sense, the words 
themselves in such case best declaring the 
intention of the legislature.” 

It is not permissible to read into the 
context words which are not to be found 
there Where the application purport¬ 
ing to be for execution of a decree in 
terms of the relief available to the de¬ 
cree-holder under his decree has been 
made in proper form and to the proper 
Court, the requirements of Art 182, 
sub-S. (5), have been fully complied with. 
An application for execution evidently 
mean3 an application wnich purports to 
be an application for the execution of a 
decree. The preposition ‘for’ in Cl. (5) 
is descriptive of the nature of the ap¬ 
plications and governs the word execu¬ 
tion.’ Applying to take step-in-aid of 
execution’ doe3 not connote any intention 
on the part of the applicant to take a 
rtep in aid of execution. It is submit¬ 
ted therefore that the words ‘for execu¬ 
tion’ in Art. 182, Cl. (5), do not mean ‘for 
the purpose of obtaining execution’ nor 
the words step-in-aid of execution’ mean 

(20) [1891] A. C. 531. 
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‘step’ taken for the purpose of obtaining 
execution.’ No duty is cast upon the 
Court to apply itself to the extremely 
difficult if not the impossible task of exa¬ 
mining the mind of the decree-holder to 
find out whether his intention was to 
obtain an immediate execution of his 
decree or to obtain a mere extension of 
time. In Halima Bibi v. Nishan Bibi 
(9). Tyrrell, J. in construing Art. 179 
(4), Sch. 2, Lim. Act of 1877, made the 

following remarks: 

“Each application is within three years 
from tho preceding one. The present applica¬ 
tion is dated 27th November 19SS. The judg¬ 
ment-debtors plead that though it is in ac¬ 
cordance with law and made to the proper 
Court, still it is a bad application because all 
the previous motions displayed no bona tides 
or industry or diligence. I cannot entertain 
this contention. The current of decisions of 
this Court for years has been to read the pro¬ 
visions of Art. 179 (4), Sch. 2. Lim. Act, as they 
stand in tho Act, that is to say, to consider 
only whether tho application was made in 
conformity with tho procedure laid down for 
suc h application in the Civil Procedure Code, 
incl whether it was made to the proper Court 
and not to import into the consideration of 
the question whether it is an application ac¬ 
cording to law or not, considerations derived 
from subsequent conduct on tho part of the 

decree-holder or of the Court.” 

In Debi Das v. Umrao Singh (10) 
'Mahmood, J. held that: 

in computing the period of limitation pres¬ 
cribed by Cl. (4), Art, 179, Sch, 2, Lim. Act, 
no question of the bona fides of the previous 
application for execution arises. ” 

I respectfully endorse tho opinions in¬ 
dicated above, and hold that the afore¬ 
said decision lay down the correct rule 

of construction. 

In Ruqaya Bibi v Brag Deivan [Id) 
Sir Louis Stuart, G. J- and Raza, J 

remarked as follows: 

“We are unable to understand that the 
words ‘ application in accordance with law to 
the proper Court for execution ’ can be held to 
refer to anything more than what they state. 
In this case the decree-holder certainly made 
the applications. He made them to the pro¬ 
per Court. He made them for execution of 
the decrees. The applications were in proper 
form and demanded the remedy to which he 
was entitled. We fail to understand why the 
Court should examine the decree-holder s 
mind to know whether he really wished in 
his heart to obtain the satisfaction for which 
lie asked or whether he did not so wish. 

It is not necessarily an act of bad 
faith on the part of the decree-holder if 
at the time of applying for execution, 
his sole intention wa3 merely to keep 
his decree alive. Where the judgmenfc- 
jdebtor has no property and no funds and 


has no expectations in the near future, 
the decree-holder cannot be expected to 
obtain an immediate fruit of his decree. 
All that he can do under the circum¬ 
stances is to keep the decree alive in the 
hope of something more favourable 
turning up in future. A decree-holder 
may succeed in allowing his interest to 
accumulate against the judgment-debtor. 
This, again, is not necessarily an act of 
bad faith on the part of the decree- 
holder. The judgment-debtor has all this 
time the use of the money; and the 
decree-holder, in law and equity is 
entitled to claim his interest. If the 
terms relating to the payment of the 
interest are harsh, it is open to the 
judgment-debtor to put an end to this 
trouble, by paying up the decretal 
amount. The interpretation which has 
been put upon Art. 182, cannot have the 
effect of indefinitely prolonging the life 
of the decree. Indeed, the legislature 
has provided ample safe-guards. The 
language of Art. 182 (5) is similar to 
that of Art. 179 (4), Act. 15 of 1877. 
Col 1 Art. 179 describes the nature 
of the application as being one for 
the execution of a decree or order of any 
civil Court not provided for by Art. 180 
or by the Code of Civil Procedure S. 230. 
S. 230, Act. 10 of 1877, provided that the 
maximum time for the execution of a 
decree was 12 years. The above condi¬ 
tion has beeu maintained in Art. 182, 
Lim. Act (9 of 1908) and S. 48 Civil P. C, 
(Act 5 of 1908). 

My answer to the reference is there¬ 
fore in the negative If therefore a decree- 
holder makes any application or takes 
a step mentioned in Col. 1, Art. 182, 
Lim. x\ct, this is legally sufficient 
to keep his decree alive and to save 
limitation, no enquiry into the question 
whether the decree-holder had a bona 
fide intention to proceed with his right 
to have execution being either necessary 
or permissible. 

Niamatullah, J.—The question re¬ 
ferred to this Full Bench is as follows: 

“ If a decree-holder makes any applica¬ 
tion or takes any step mentioned in Col. 3, 
Art. 182, Lim. Act, will such step 
be ineffectual to keep his decree alive and 
to save limitation, unless he can satisfy the 
Court that he took suoh step or instituted 
such proceedings with a genuine intention of 
obtaining execution of his decree if reason¬ 
ably possible, and that he did not abandon 
such proceedings, except upon a genuine be- 
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lief that it would not be reasonably possible 
’to obtain execution. " 

The circumstances which led to the 
reference may be briefly recapitulated. 
The appellant before the Division 
Bench was the decree-holder, Kayastha 
Co. Ltd. whose application dated 6th 
January 1925 for execution of a 
decree passed as far back as 
24th February 1916 was dismissed as 
time barred by the Subordinate Judge 
of Gorakhpur on appeal from the order 
of a Munsif of that district. The decree- 
holder avoids the bar of limitation by 
relying in the alternative, on two pro¬ 
ceedings that were taken subsequent to 
the date of the decree and a previous 
application for execution by the decree- 
holder to be referred to hereafter. The 
first was taken by one Miss Chatter]i, an 
attaching creditor, who applied on 23rd 
July 1918 for execution of the decree by 
sale of ancestral and revenue paying 
property of the judgment-debtor. Execu¬ 
tion proceedings had to be transferred 
to the Collector under Sch. 3, Civil 
P. C., which was accordingly done by 
an order dated 10th December 1918. The 
Collector continued the execution pro¬ 
ceedings till 23rd April 1920 when he 
returned the case to the civil Court. 
Why the proceedings before him were 
infructutous does not appear and is not 
material for the purposes of this case. 
The second was taken by one Raghunath 
Prasad to whom the decree-holder as¬ 
signed his rights under the decree on 9th 
December 1917, subsequent to the at¬ 
tachment of the decree by Miss Chatterji. 
Raghunath Prasad applied on 13th Feb¬ 
ruary 1919 to the Court which passed 
the decree, for execution thereof, but the 
application was dismissed in default of 
appearance. Raghunath Prasad retrans¬ 
ferred to the Kayastha Co. Ltd., the 
original decree-holder3 the rights that 
had passed to him by assignment. The 
decree-holder once more appeared on the 
scene and applied on 10th January 1921 
for execution of his decree. Notice re¬ 
quired by S. 48, Civil P. C., was ordered 
to be issued on 7th February 1921 but 
the application for execution was dis¬ 
missed on 18th March 1922 for want of 
prosecution. The last application for exe¬ 
cution was made on 6th January 1925 as to 
which the question is whether it is barred 
by limitation. The Division Bench has 
.held that Miss Chatterji’s application 


dated 23rd July 1918 gives a fresh start 
of limitation and that the period during 
which the execution proceedings were 
pending before the Collector should be 
excluded under para. 11 (3), Sch. 3, Civil 
P. C. This being so the application for 
execution dated 10th January 1922 was 
held to be within three years from the 
application (Mis3 Chatterji’s) dated 23rd 
July 1918 and would save limitation for 
the last application, dated 6th January 
1925, provided it be regarded as one 
‘in accordance with law’ and made for 
execution of decree’. It was contended 
by the respondent that it should not be 
regarded as such, because it was not a 
bona fide application made for the pur¬ 
pose of obtaining satisfaction of the 
decree but was made only to obtain an 
extension of time. The second and the 
alternative case of the decree-holder, 
based on the proceedings taken by Raghu¬ 
nath Prasad, had the same complication, 
as the respondent urged that his applica¬ 
tion, dated 13th February 1919, like the 
decree-holder’s application, dated 10th 
January 1922, was not a bona fide ap¬ 
plication. The contention was sought 
to be supported on the authority of Skeo 
Prasad v. Naraini Bai (1). On the fact^s 
of that case, the actual decision arrived 
at may be correct and could have been 
based on the ground that the applica¬ 
tion, from which limitation was to be 
computed, was not made to a proper 
Court ; but, as it stands, it rests on the 
wider ground, viz., that such application 
was not proved to have been made in 
good faith and could not for that rea¬ 
son, give a fresh start to limitation. The 
learned Judges who have made the pre¬ 
sent reference were not disposed to agree 
with this view of Art. 182 (5), Lim. Act. 
They have accordingly referred the ques¬ 
tion already mentioned for decision by 
a Full Bench. 

The period of three years provided for 
by Art. 182 can be computed (inter alia) 
from 

“ the date of applying in accordance with 
law to the proper Court for execution, or to 
take some step-in*aid of execution of the 
decree.” 

The language employed by the legisla¬ 
ture in enacting Art. 182 (5) quoted 
above does not ex facie require any en¬ 
quiry relating to the motive or intention 
of the person applying for execution or 
for some step-in-aid of execution and 
requires merely that it should be in con- 
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formity with the law governing such ap¬ 
plications, contain a prayer for the 
decree being executed and be presented 
to a proper Court. The learned Judges 
who decided the case Sheo Prasad 
v. Naraini Bai (1) however, seem 
to think that no application, other¬ 
wise in accordance with law and pre¬ 
sented to a proper Court can be regarded 
as such to save limitation unless the 
object behind the application was to ob¬ 
tain satisfaction of the decree. The ob¬ 
servation (at p. 470 of 48 All.) that: 

“ on general principles it would seem clear 
that the legislature when it used the .phrases 
“ application for execution ” and “ step-in¬ 
aid of execution ” had in mind a bona fide in¬ 
tention on the part of the decree-holder to 
proceed with his right to have execution. It 
does not seem possible that the legislature 
should have ever contemplated an indefinite 
period being added to the life of a decree by 
permitting a decree-holder to take colourable 
steps in a very thinly disguised pretence of a 
desire to obtain execution when he really did 
not want execution at all, but only wanted to 
secure a further period of limitation during 
which the amount of decree might go on in¬ 
creasing.” 

They founded their view, to a large 
extent, on the words “ for execution 


pears on the face of it It is clear to me* 
that the word “ for ” ia Art. 182 (5) as* 
in many other articles is indicative, not 
of the real intention of the person mak¬ 
ing the application, but of that declared 
in the application. 

As for the general principle to whick 
reference has been made in the passage* 
quoted I need only refer to S. 48, Civil 
P a C., which limits the life of a decree 
to twelve years: 

“ It is not now possible for a decree-holder.' 
to have, by making successive applications for 
execution indefinite period being added to the* 
life of a decree,” 

as was the case when Jackson, J., refer¬ 
red to it (at p. 513) in making reference 
to a Full Bench in Eshan Chander Bose 
v. Prannath Nag (5). The legislature 
has since minimised the possible abuse- 
of fresh start being given by successive- 
applications for execution by enacting 
S. 230, Civil P. C. Act 10 of 1877, which 
was replaced by S. 230, Civil P. C. of 
1882 corresponding to which we now 
have S. 48, Civil P. C. of 1908. It will 
be remembered that cases decided under 
the Civil Procedure Code of 1882 enabled 


which, they think, signify that the ap 


the decree*holders in certain oases to ob- 


plication should have for its object a 
genuine desire to obtain satisfaction of 
the decree and should not be a mere de¬ 
vice to obtain an extension of time for a 
future application. With the utmost 
respect, I would point out that the 
words, “ for execution” or “ to take a 
step in aid of execution ” are merely des¬ 
criptive of the application with refer¬ 
ence to its contents especially the relief 
asked for therein. Sch 1, Lim. Act, 
abounds in expressions of that kind, e,g., 
suit for possession,” “suit for redemp¬ 
tion,” “ suit for declaration ” etc., and 
“ application for rehearing ” (Art. 169), 
“ application for leave to appeal ” (Art. 
170), “ application for review (Arc. 173) 
etc.” A suit for declaration is none the 
le 33 a suit for declaration because the 
plaintiff’s object in instituting it is to 
obtain stay of an auction sale of the pro¬ 
perty in dispute, case of common occur¬ 
rence nor does an application for review 
of a judgment cease to be such if the ap¬ 
plicant had some ulterior object in mak¬ 
ing it. Similarly an application can be 
described only as one for execution if it 
prays for execution. Its description or 
name cannot be different if the under¬ 
lying object is different from what ap- 


tain a longer period than 12 years whom 
an application for execution and attach¬ 
ment of property in pursuance thereof 
had been made before the expiry of 12l 
years but the application was dismissed, 
attachment being maintained expressly 
or impliedly In such cases it was re¬ 
peatedly held that an application made- 
after the expiry of 12 years from the date- 
ofdecee for sale of property under a 
subsisting attachment was not barred by 
S. 230 (now S. 48), Civil P. C. This- 
practice has been put an end to by enact¬ 
ment in 1908 of O 21, R 57, correspond¬ 
ing to which there was no provision in- 
earlier cases and under which attach¬ 
ment is automatically withdrawn with' 
the dismissal of application for execu¬ 
tion, and the 12 years’ rule contained in-. 
S. 48, Civil P. C., can be rigorously en¬ 
forced against a decree-holder. Apart 
from the possibility of a decree-holder 
abusing the power to obtain extension of' 
time by making successive infructuous- 
applications to pile up interest on the- 
principal decretal amount no other ob¬ 
jection on the score of general princi¬ 
ples ” has been suggested. The period 1 
of 12 years within which he must obtain, 
satisfaction of his decree is not unduly 
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Uong. Interest subsequent to the decree 
is, in generality of cases, fixed at a low 

•rate and is seldom compoundable. It is 
always open to a judgment-debtor to 
• checkmate the desire of the decree-holder 
to swell his decretal amount by making 
•payment. There is no reason why on 
.general principles” the decree-holder is 
•to be penalised in the interests of a de¬ 
faulting judgment-debtor and should not 
be allowed to wait for a more favourable 
'future occasion to recover his money In 
many cases it is to the benefit of the 
latter that drastic steps should not be 
‘taken by a decree-holder to obtain prompt 
•satisfaction of the decree. 

The history of the enactment con¬ 
tained in Art. 182 (5) and the case law 
bearing on it do not, in my opinion, sup¬ 
port the view implied in the passage 
•already quoted from the judgment in the 
•case of Sheo Prasad v. Naraini Bai (1) 
and I shall proceed to notice the authori¬ 
ties relied orj therein. 

Section 20, Act 14 of 1859, which con¬ 
tains the earliest law on the subject is 
in the following terms : 

“No process of execution shall issue from 
any Court not established by Royal Charter 
•to enforce any judgment, decree, or order of 
such Court, unless some proceeding shall 
•have been taken to enforce such judgment, 
decree or order or to keep the same in force 
within three years next preceding the applica¬ 
tion for such execution.” 

While this enactment was in force, no 
question could possibly arise as to whe- 
•thei proceedings ostensibly taken to en- 
lorce the decree or order were in reality 
taken to obtain a fresh start of limita¬ 
tion as the section itself made it per- 
.missible for the holder of a decree to 
obtain extension of time by avowedly 
taking proceedings “to keep the same in 
force.” In cases decided under this 
-statute the bona tides of a decree-holder 
were referred to in condonation of an 
error on his part in taking certain pro¬ 
ceedings and to invoke the aid of S. 14 
which, as the corresponding section of 
the present Limitation Act does, excluded 
the time during which 

“the claimant.shall have been en¬ 

gaged in prosecuting a suit upon the same 

cause of action.bona fide and with 

due diligence.” 

It should be noted that the section 
last quoted applies, in terms, only to 
•suits but their Lordships of the Privy 
•Council extended its principle to execu¬ 


tion proceedings presumably on general 
equitable grounds. 

The first case decided by that tribunal 
is Mahtab Chand Bahadur v Bulram 
Singh Baboo (21) in which it was held 
that : 

“so long as an actual bona fide contest is 
going on in Court between a decree-holder 
and the judgment-debtor as to the judgment, 
there is a pending” “proceeding” “within 
S. 20, Act 14 of 1859, and the period of limita¬ 
tion must be computed from the Court’s 
decision.” 


This was followed in Roy DhunpuL 
Singh v Mudhomotee Dabia (2) where 

“an execution sale was stayed by consent 
for two months, and the exeoution suit was 
struck of! the file. During such period the 
execution creditor applied to the Court to 
restore his execution suit, and to pay to him 
certain monyes in deposit in Court to the 
credit of the judgment-debtors in another 
suit, alleged that ho (the execution creditor) 
had attached them; but it turned out that 
he had attached them in another suit. Held, 
the application being bona fide, the period of 
limitation began to run from the date pf the 
disposal of the application by the Court.” 

The ratio decidendi of these cases 
clearly is that even mistaken but bona 
fide proceedings to enforce the decree 
saved limitation They can be no autho¬ 
rity *or the converse proposition that 
proceedings in conformity with law in 
every respect are of no avail if the in¬ 
tention of the applicant was merely to 
give a fresh lease of life to his decree 

and in that sense not bona fide. Their 
T.A^oliina nhcjArvArl at", n 39 ! 


“Then assuming it to be a bona fide pro- 
coeding, which fell in consequence of that 
mistake, their Lordships think that the ori¬ 
ginal petition was a proceeding to enforce the 
judgment, and to have execution of it; that 
it was a continuing proceeding duly pro¬ 
secuted by the appellant, up to the time of 
the report, and further up to the time when 
the judgment was finally given, and that 
during the whole of such pendency, the de¬ 
cree-holder must be considered as going on 
with one and the same proceeding. Their 
Lordships do not oonsider that the fact that 
it was in the end abortive, takes from it the 
character of a proceeding to enforce the de¬ 
cree. The consequence will be that 12th May 
I860, when the petition was dismissed, is the 
date’ from which the three years ought to 
commence to run.” 


Section 14 is not referred to in any of 
these cases but in a later case Hira Lai 
v. Badri Das (3) which follows the 
second, S. 14 was expressly referred to 
and the principle underlying it was ap- 


(21) 5 Beng. L. R. 611=18 M. I. A. 479=14 
VV. R. 21 (P.C.). 
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Lordships say at p. 796: 

‘ There can be no doubt that the applica¬ 
tions to and orders of the Subordinate Judge 
if he bad had jurisdiction would have been 
sufficient to prevent the operation of the 
statute of limitations, and their Lordships 

are of opinion that, under the circumstances 

of the case, they had that efiect, even if he 

had no jurisdiction. S. 14, Act 14 of 1859 
euact3,” 

Section 14 is quoted in full. Their 
Lordships proceed (p. 797.): 

“ Ifc was, therefore, the object of the legisla¬ 
ture ac least with regard to the limitation 
for the commencement of a suit, to excluds 
the time during which a party to the suit 
may have been litigating, bona fide and with 
duo diligence, before a Judge whom ho may 
suppose to have had jurisdiction. The ques¬ 
tion is, whether the samo principle may not 
be applied to the construction of S. 20, 
Act 14 of 1859, with regard to executione.” 

After quoting S. 20 they continue to 
lay down that: 


M 


< < 


The Act docs not say some proceeding in a 
Court having jurisdiction, and their Lord- 
ships are of opinion that a proceeding taken 

bona fide and with duo diligonce before a 
Judge whom the party bona fide believes, 
though erroneously, to have jurisdiction, 
specially when the Judgo himself also sup¬ 
poses that he has jurisdiction, deals with the 
case accordingly, is a proceeding to enforce 
the decree within the meaning of S. 20. In 
this oase the Subordinate Judgo did believe 


computation of limitation. The pro¬ 
ceeding ” contemplated by S. 20 
Act .14 of 1859, included not only the 
action of the applicant but also of the 
Court. S. 20, Act 14 of 1859, was 
interpreted by their Lordships as pro¬ 
viding for execution proceedings what 
S. 14 of that Act did for suits. It is 
highly significant that S. 14, Lim. Act’ 
14 of 1877, made its provisions applicable 
to execution proceedings inasmuch as it 
provided that: 

“ In computing the period of limitation 
prescribed for any application, the time 
during which the applicant has been making 
another application for tho same relief, shall 
be excluded, where the last mentioned appli¬ 
cation is made in good faith to a Court which 
from defect of jurisdiction, or other cause 
of a like nature, is unable to grant it.” 

It should be mentioned here that 
Art. 1/9 of this Act allows limitation 
to be reckoned only from the date of 
the application and not from any stage- 
of the proceedings. 

In Act 9 of 1871 the schedule of limi¬ 
tation follows the same arrangement as 
the Act of 1877 or the present Act. 
Art. 167 runs thus: 


M 


For execution of a decree of any civil 

Court not provided for by Art. 169.” 

The date of applying to the Court to en- 


ui_iia utf.au uuo ouoorainace Judgo did believe f -— . uuun uu eu- 

he had jurisdiction. Applications were made << 0rce ° r kee P in foroe > tbe decree or order, or 
to him and he made orders it • . .’ fc ke date of issuing a notice 


to him and he made orders which would, if 
had had jurisdiction, have been proceedings 
within tho period of limitation. If tho judg¬ 
ment-debtors had appeared before tho Sub¬ 
ordinate Judge, and had objected to his juris¬ 
diction, he must have decided whether he 
had jurisdiction or not; and if had decided 
that he had jurisdiction, even though he had 
not, tho proceedings would have been pro¬ 
ceedings within tho meaning of S. 20. They 
ought equally to bo so, though tho judgment- 
debtors did not appear or object to the 
jurisdiction.” 

Apart from S.14, S. 20, Lim. Act 14 
of 1859, is so differently worded from 
the corresponding provisions in Acts of 
1871, 1877 and 1908 that the question 
of bona fides might well have arisen in 
oases governed by the former enactment, 
according to which, limitation could be 
counted from any point of time, during 
the whole proceeding, beginning with 
the application of the decree-holder and 
ending with the final order of the Court 
terminating them, and was not to run 
only from the date of the ** application 
for execution or for some step in aid 
of execution as now. In the former case 
the whole period of pendency of the 
proceedings was to be excluded fmm f.ho 


under the Civil Procedure Code, S. 216.” 

It is to be observed that it was pos¬ 
sible while that Act was in force, to 

apply merely for keeping the decree in 
force. 

In an illuminating judgment delivered 
by Markby, J., a Bench of the Calcutta 
High Court interpreted, in Bohinee Nun- 
dan Mitter v. Bhugivan Ghunder Roy (6), 
Art. 169, Act 9 of 1871, as excluding *a>n 
inquiry into the bona fides of the appli¬ 
cant. Referring to that part of the Art. 
167 which allows limitation to be ' rec¬ 
koned from the date of notice issued 
under S. 216* Civil P. C. the learned 
Judges argue: 

“Now we think it is clear from that para¬ 
graph that the date of issuing a notice is an 
absolute date from which tho time is to be 
reckoned without any reference to tho ques¬ 
tion of bona fides. There is not a single word 
in that paragraph upon which tho considera¬ 
tion of the (so oalled) bona fides of the appli¬ 
cation are possibly to be imported. If that is 
so, we think (reverting to the paragraph which, 
we have to interpret) that it must be so in this, 
case also. It is pointed out in the Full Benoh. 
decision of Sir Barnes Peacock that issue of 
the notice is a proceeding, which would be 
sufficient to keep th^e decree alive, if it follows. 
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upon a bona fide application, for it will then 

be a proceeding in furtherance of the appli¬ 
cation previously made to enforce the decree. 

But on the other hand, if it only follows upon 
an apDlication which is merely colourable, 
then within the principle of that decision it 

would be no proceeding at all. It would be 

hardly possible, however, to suppose that the 
legislature should have intended that an ap¬ 
plication which was merely colourable should 
not keep alive the decree and that a notice 
following that application, which would be 
in no way better, should keep the decree 

alive.” 

Not long afterwards, a reference was 
made to a Full Bench of the Calcutta 
High Court by two other learned Judges 
of that Court who entertained doubts 
regarding the correctness of the view 
propounded by Markby, J. In his refer¬ 
ring order Jackson, J., commenting on 
the case Rohinee Nundan Mitter v. 
Bhugwan Chunder Boy (6) pointed out 

that: . . . f 

“If that be a true construction of the acc, 
it would follow that a plaintiff who obtains a 
decree for a sum of money with interest, per¬ 
haps at a larger rate, say, on 1st January 
1870, may put. in an application on 1st Janu¬ 
ary 1873 ;" another, on 1st January 1876; and 
soon but taking care only to renew appli¬ 
cations once in three years without taking 
any further stop whatever, without any inten¬ 
tion to obtain satisfaction of his decree at 
the end of three years, and ho would be en¬ 
titled to recover the principal sum and the 
accumulated interest thereon at that larger 
rate after the lapse of, say, 20 or 30 years. 

The ruling of the Full Bench is re¬ 
ported in Eshan Chunder Bose v. Fran - 
nathNag (5) and upheld the view of 
Markby, J. After quoting Art. 1G7, 
Couch, C. J., who delivered the judgment 

of the Court remarked; 

“These words clearly give to the person who 
has a decree the power, so far as regards the 
law of limitation, of applying for the execu¬ 
tion of it within three years from its date, or 
within three years from the date of the appli¬ 
cation to the Court to enforce or keep it in 
force. There is no restriction as to the 
second or third, or any subsequent, applica¬ 
tion. So far then as regards this Act the de¬ 
cree-holder is not restricted. All that ap¬ 
pears necessary for him to do is to take care 
that the application i9 within three years 
from the date of applying to enforce the de¬ 
cree or to keep it in force; and he is at liberty 
within three years from that date to apply 
again for execution.” 

Iu coucludiug his remarks the learned 
Chief Justice, expressed the opinion that 

“this was not a satisfactory state of law . . . 

. . . because it may enable a decree-holder to 
keep the decree alive for very many years, 
when he ought not to be allowed to do so.” 

Due note of these judicial dicta was 
aken by the legislature three years later 


when in 1877 the Civil Procedure Code 
and the Limitation Act were recast and 
resulted in the passing of Act 10 of 1877* 
(Civil P. C.) and Act 15 of 1877 (Limita¬ 
tion Act). They throw a flood of light 
on the question which we have to con¬ 
sider On the one hand the following 
new provision was inserted in S. 2b0, 

Civil P. C. (Act 10 of 1877), viz : 

“Where au application to execute a decree 
for the payment of money or delivery o', other 
property has been made under this section 
and granted no subsequent application to exe¬ 
cute the same decree shall be granted unless 
the Court is satisfied that on the last preced¬ 
ing application due diligence was used to 
procure complete satisfaction of. the decree; 
and the order of the Court granting any such 
sub 3 equeut application shall be conclusive 
evidence that due diligence was used to pro¬ 
cure such satisfaction. 

And no such subsequent application shalL 

be granted after the expiration of 12 years 
from anv of the following dates (viz). 

(a) the date of the decree ought to be en¬ 
forced or of the decree (if any) on appeal, 
affirming the same or, 

(b) where the decree or any subsequent 
order directs the payment of money or the 
delivery of property by instalments, the date 
of the default in paying or delivering the in¬ 
stalment in respect of which the applicant 
seeks to enforce the decree.” 

On the other hand the language which- 
had been employed by the Limitation 
Act 9 of 1871 was somewhat altered to 
clarify the intention of the legislature 
without introducing any expression like 
“good faith” or “bona fide” as would 
otherwise be expected in view of the 
previous judicial decisions. The rele¬ 
vant part of Art. 179, Act 15 of 1877, is 
as follows: 

“For the execution of a decree or order of 
any civil Court not provided for by No. 180 or 
by the Civil Procedure Code, S. 230. 

( 4 ) . , . the date of applying in accordance 
with law to the proper Court for execution, or 
to take some step-in-aid of execution of the- 
decree or order; or 

( 5 ) . . . . the data of issuing a notice under 
the Civil Procedure Code, S. 248.” 

UnlikeS. 20, Act 14 of 1859, under 
which the whole period occupied by the- 
proceeding for execution could be exclu¬ 
ded, the Limitation Act 15 of 1877 made 
time to run from the date of the initial 
application and the time occupied by pro¬ 
ceedings that followed it could not be ex¬ 
cluded under the article itself. It is note¬ 
worthy that S. 14 was by this Act exten¬ 
ded to applications to which the corres¬ 
ponding S 14, Act 14 of 1859, did not ex¬ 
tend and therefore the whole period sub¬ 
sequent to the date of the application till 
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its dismissal could be excluded only 

under S..14 on proof of due diligence and 
good faith. 

Placing S. 230, Civil P. C., (Act 10 of 

J , and Art ' 179 - rjim ' Act ( Act 15 of 
1877J (the former received the sanction of 

the Governor-General in Council on 30th 
March 18/7 and tbe latter less than six 
months afterwards on 19th July 1877) 
in juxtaposition, it is proved to demons¬ 
tration that the requirement of “bona 
tides or due diligence” was not im¬ 
plied in Art. 179, Lim. Act, 15 of 1877) 
and was meant to be covered onlv bv 
S. 230, Civil P. C. (Act 9 of i877) 
While these enactments were in force it 
could not possibly.be contended that 
the words “in accordance with law” 

application for execution” “application 
for some step-in-aid of execution” meant 
that such application should have been 
made with a genuine intention of obtain¬ 
ing satisfaction of the decree. It should 
be noted that an application merely to 
keep the decree in force could no longer 
give a fresh start to limitation. Nothing 
short of an application praying for execu¬ 
tion or for some step in aid of execution 
would be efficacious. ( As to whether 
such application was bona fide” was not 
part of the rule of limitation contained 
in Art. 179, Act 15 of 1877, but was to be 
established in terms of the rule contained 
in S. 230, Civil P. C. (Act 10 of 1877). 

When Act 14 of 1882 was passed the 
rule contained in S. 230, Civil P C. (Act 
10 of 1877) was materially altered and 
made to run in the new Act as follows: 

Where an application to execute a decree 
for the payment of money or delivery of other 
property has been made under this section 
and granted, no subsequent application exe¬ 
cute the same decree shall be granted after 
the expiration of 12 years from any of the 
following dates, (viz): 

(a) the date of the decree sought to be en¬ 
forced or of the decree (if any) on appeal affir¬ 
ming the same; or 

(b) where the decree or any subsequent 
order directs any payment of money or the 
delivery of any property, to be made at a cer¬ 
tain date the date of the default in making 
the payment or delivering the property in res- 
peot of which the applicant seeks to enforce 
the decree.” 

Article 179, Lim. Act (15 of 1877), was 
left intact. In spite of the amendment 
of the rule in S. 230, Criminal P. C., the 
former could have no-other meaning than 
what it previously did the wording of 
Art. 179 remaining as befoie. It is clear 
to my mind .that- on the one hand the 
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Limitation Act conferred an unqualified 
right on the decree-holder to apply for 
execution within three years from the 
date of a previous application for execu- 
tion or for step-in-aid of execution it was 
made the province of the Code of Civil 
Procedure to prescribe limitations and 
conditions to which the right was sub¬ 
ject, such limitations and conditions were 
more stringent under the Civil Procedure 
Code of 1877 than under that of 1882. 

In 1908 the Code of Civil Procedure 
and Limitation Act were taken in hand 
by the legislature together and the law 
in this respect as it was in 1882 was re¬ 
tained in its entirety. 

From what has been shown above it 
follows that whatever could be said of 
S. 20, Lim. Act f 14 of 1859)of which the 
language was different and was not quali¬ 
fied or controlled by any provision in tbe 
Code of Civil Procedure that could over¬ 
lap the Limitation Act, if Art. 20 was 
interpreted to imply the requirement of 
proof of good faith in making a previous 
application for execution. Since the en¬ 
actment of the Civil Procedure Code and 
the Limitation Act in 1877, S. 230 of tbe 
former would overlap the latter if Art 
179 were taken to imply the requirement 
of proof of good faith in making a pre¬ 
vious application for execution or step in 
aid of execution. 

Turning to the case law which followed 
the repeal of the Limitation Act 14 of 
1859 we can find no decision, before tbe 
case of Sheo Prasad v. Naraini Dai (l) 
in which it might have been held that 
the decree-holder should establish that 
the previous application from which he 
desires to reckon his limitation was 
made bona fide with the real intention 
of obtaining satisfaction of his decree 
and not with the sole purpose of obtain¬ 
ing extension of time in which case it 
could not be considered as an application 
‘in accordance with law.’ I have al¬ 
ready commented on the two cases report¬ 
ed in 22 W. R. and need not repeat in this 
connexion what T have already said 
about them. * I have also referred to the 
case of Hira Lai v. Badri Das (3) point¬ 
ing out that the question there was com¬ 
plicated by the application of S. 14, 

Act 14 of 1859. In other later cases like¬ 
wise wherever proof of ‘good faith’, ‘ bona 
fide,” or 'due diligence’ was insisted on', 
the aid of S. 14, Lim. Act, had been in- v 
voked for obtaining the exclusion of the 
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-vebcle period during which certain pro- 
•eeedings remained pending before a Court 
not having jurisdiction and wherever 
the case was free from such complication 
oo objection as to good faith was raised, 
4 ind if raised, it was repelled. 

In Mungul Pershad Dichit v. Girija 
Rant Lahui (4) their Lordships cleared 
ft he ground by luling at the cutset that 
the case was governed by the Limitation 
Act 14 of 1859 and not by that of 1871 
(p. 61). Then they proceeded to hold 
that : 

“It was scarcely contended in the argument 
before their Lordships, that the application of 
2nd September 1877 was barred, if the case is 
governed by S. 20, Act 14 of 1859. It was 
within three years from the date of the servioe 
•fif the notice on 23rd September 1874, which 
was a proceeding within the meaning of the 
last mentioned section, also within three 
years from the date of the petition of 8th 
•October 1874, and of the order of the same 
date made thereon.” 

Then follows the passage that : 

“In the face of the application of the judg¬ 
ment-debtor made from time to time to stay 
the sale of property which had been attached, 
it cannot be presumed that the decree was 
■over satisfied, nor was there any finding of 
either of the Courts below that the several 
proceedings were not bona fide for the pur¬ 
pose of enforcing the decree or of keeping it 
in force.” 


This case is of the same category as 
the three Privy Council cases already 
noted by me and can he no authority on 
•questions arising after Act 14 of 1859 
•ceased to be law. 

The case of Chattar v. Neival Singh 
(8) decided that where an application 
asks for what the Court had no jurisdic¬ 
tion to grant, it is not one in accordance 
with law. No question as to good faith 
was either raised or decided. In fact no 
such words occur in the judgment. 

In Ealima Bibi v. Nishan Bibi (9), 
Tyrrell, J , held that : 


^ iftV p ?i ying Arfc * 179 ’ s - u ’ Lim * Acfc 

ion), the only questions are whether 
orraor application for execution or for a s 
in am of execution was in accordance w 
law and made to the proper Court has nol 
consider whether such application displa 

oavm fi ? e8 < " induatr y or diligence, as 
p yraent of the necessary process fee.” 

vt u D as v. Omrao Singh ( 

Mahmood, J., held that in computing 

3 J e ”° t d limitation presented by Cl. I 

Sc .k 2 ’ Act, no quest 

of the bona fides of the previous appli 
tion for execution arises. 

In Mangul Sen v. Baldeo Prasad ( 
*he application from which time i 


sought to be reckoned contained the 
prayer : 

“After notification by means of attachment 
of the moveable property, of which a list will 
hereafter be filed, the decretal money may be 
realized. At present for the purpose of saving 
limitation this application is made owing to 
the defendant having become insolvent.” 

It should be borne in mind that since 
the passing of Act 15 of 1877 an appli¬ 
cation praying not for execution of de¬ 
cree but for keeping it in force could not 
give a fresh 9tart of limitation. The 
decision, therefore, was in perfect accord 
with the law, in holding that the appli¬ 
cation could not be interpreted as one 
containing a prayer for execution. 

In Adhar Chandra Dass v. Lai Mohan 
Das (18) the application from which 
limitation was sought to be reckoned was 
one for execution and for substitution of 
names of ths heirs of the deceasad judg¬ 
ment-debtor and had been made when 
the decree was under attachment in exe¬ 
cution of another decree It was dis¬ 
missed on the ground that no execution 
could issue while the attachment of the 
decree subsisted. It was held that the 
application was one in accordance with 
law to take a step in aid of execution, 
even though it could not be entertained 
as an application for execution because it 
also prayed for substitution which was a 
step in aid of execution After discussing 

certain cases Banerji. J., concluded that: 

‘‘None of those cases is in point ; and I do 
not think we should be doing right in strain¬ 
ing the law and inholding that an application 
made bona fide with the object of obtaining 
satisfaction of a decree should bo held to be 
not in accordance with the law merely because 
the Court in which the application was made 
thought fit, for some reason, not to alio* the 

same. * 1 

The words good faith occurring in 
this passage were U9ed in passing and 
were not intended to be part of any rule 
there recognized. The case of Gopal 
Chunder Manna v. Gosain Das Kalay 

(19) and that of Jaharv Kamim Debt 

(20) in which S. 14, Lim. Act, was plead¬ 
ed do not lay down anything relevant to 
the subject with which we are concerned. 

I have discussed most of the cases, in¬ 
cluding those referred to in the judgment 
of Sheo Prasad v. Naraini Bai (l) deci¬ 
ded before it, some of which do not find 
a mention in it. During the last three 
year 9 that it has held the field in these 
provinces, it ha9 not remained unohaL 
lenged and was expressly di99entad from 
by a Bench of the Oudb Chief Court in 
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Ruqaya TJibi v. Prag Tewari (15) ia 
which Stuart, C. J. and Raza, J., held 
that an application to be in accordance 
with law” need only comply with the 
formalities laid down by Civil Procedure 
Code and no inquiry as to the bona fides 
of the applicant is contemplated by 

Art. 182, Lim. Act. 

For the reasons stated above I would 
answer the reference in the negative as 
follows : 

A decree-holder or a person applying 
for execution of a decree is not called 
upon to satisfy the Court that a previous 
^application for execution or for some 
(step in aid of execution, from which he 
: seeks to reckon the period of limitation 
ifor his next application, had been made : 
jwith a genuine intention of obtaining 
execution of his decree if reasonably pos¬ 
sible and that he did not abandon the 
proceedings excepi upon a genuine belief 
!fchat it would not be reasonably possible 
I to obtain execution. 

I 

R.K. Reference an sice red in 

negative. 
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Ashworth and King, JJ. 

Emperor 

v. 

Kumera and others —Accused. 

Criminal Revn. No. 765 of 1928, De¬ 
cided on 18th December 1928, against 
judgment of Addl. Sess. Judge, Aligarh, 
D/- 16th July 1928. 

ife (a) Criminal P.C., S.110—Evidence—Ad¬ 
missibility-General repute — Merely saying 
person is “bad character’’ does not suffice-— 
Nature of the character should be given. 

A witness should not be allowed to state 
merely that an accused person is a “ bad 
character” if he does not explain more pre¬ 
cisely what ho means by that expression. But 
when a witness starts by saying that a person 
is a “bad character” and immediately follows 
this up by saying that the person habitually 
commits theft, then there is no ambiguity 
about his meaning and his deposition is then 
relevant and admissible as evidence of gene¬ 
ral repute:/!.I.R. 1928 Ail. 357, Ref. [P 651 G 2] 

(b) Criminal Trial — Evidence—Admis¬ 
sibility—A witness can be permitted to say 
that he himself suspected an accused person 
of having committed a certain offence. 

Although evidence cannot bo given that an 
accused person has been suspected by persons 
other than the witness of having committed 
a certain offence, there is no authority for 
the proposition that a witness cannot be al¬ 
lowed to state that he personally suspected 


the accused of having committed a certaini 
offence. [P 652 0 1] 

# (c) Criminal P. C., S. 117 (4)—Evidence 
of general repute though necessarily con¬ 
sisting largely of hearsay evidence is admis¬ 
sible. 

The fact that a person is a habitual offender 
may be proved by evidence of general repute- 
or otherwise. That evidence of general repute 
must necessarily consist largely of “hearsay” 
evidence. The reputation of a person means- 
what is generally said or believed about his 
character. A witness may depose “ I believe 
the acoused to be a habitual thief, and that 
is what persons of the neighbourhood gener¬ 
ally say about him.” Such evidence is ad¬ 
missible as evidence of general repute. So 
far as the witness gives the opinions or the 
statements of other persons, his evidence 
must, in a sense be “hearsay”. [P 652 0 2], 

* (d) Criminal P. C„ S. 117 — Evidence 
that accused is suspected though not evi¬ 
dence of general repute within the meaning 
of S. 117, is admissible to support opinion 
of the witness. 

It is open to question, whether evidence 
that the accused has been suspected by pflf" 
sons other than the witness is inadmissible 
for all purposes in an inquiry under S. 117.. 
It has no doubt been held in several cases- 
that evidence of cases in which the accused 
is susneoted is not evidonce of general repute 
within the meaning of S. 117, but it does not< 
necessarily follow that such evidence is not 
admissiblo for other purposes. When a wit" 
ness gives evidence of general repute he is- 
undoubtedly entitled to give his personal 
opinion of the person concerned. As his opin¬ 
ion is undoubtedly relevant then the grounds 
of his opinion must also be relevant. The 
value to be attached to such evidence isi an- 
other matter. [P 653 0 1]. 

(e) Criminal P. C., S. 110 — Order under 
S. 118, can be proved against a person pro¬ 
ceeded against under S. 110, though the 
order is not a conviction under Evidence 

Act, S. 54, Expin. 2. 

The fact that a person has been bound over 
previously under S. HO. may be stated and 
proved as one of the grounds on which the 
witnesses to general repute believe the ac¬ 
cused to be a habitual offender. The value to 

be attached to the proof of a previous order 
under S. HO, is of course, a question for the 
Court to consider. L p c o3 C 

Government-Advocate for the Crown. 

M. A. Aziz— for Accused. 

King, J.— This is an application by 
the Local Government against an order 
made by the learned Additional Sessions 
Judge of Aligarh setting aside an order 

made by a Magistrate of the First Class 
requiring four persons to give security 
for good behaviour in consequence or 
proceedings under S. 110, Criminal P. L. 

Twenty witnesses were produced for 
the prosecution including both Hindus 
and Mahomedans who are respectable 
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zamindars and mahajans. The evidence 
for the prosecution was to the effect that 
the accused are habitual thieves and 
burglars and that they belong to one 
8 aQ o aQ d commit thefts together and 
that the people of Jalali, where they 
reside, are constantly complaining about 
their committing thefts. The Magis* 
trate came to the following conclusion : 

I have considered and weighed the evi¬ 
dence on both sides carefully and I am per¬ 
tly satisfied with the prosecution evidence 
nat all the accused belong to one and the 

same gang and habitually commit theft and 

urglary and that the whole town of Jalali 
ana ohe people in the neighbourhood are tired 
of them and live in terror of them.” 

, accordingly ordered them to fur¬ 
nish security for good behaviour and 

fchey appealed. 

Tne Additional Sessions Judge in his 
appellate order referred to a decision of 
a Division Bench of this Court in the 
case of Emperor v. Kunua (l) and found 
that, in accordance with that ruling, 
nearly all the evidence produced for the 
prosecution was inadmissible. 

It will bo convenient to consider the 
evidence of one witness in detail and to 
note how that evidence has been dealt 
with by the Court below. I take the 
evidence of the first witness, Musahib 
Khan of Jalali, as set forth in the Magis¬ 
trate’s memorandum of evidence : 

1 pay about Rs. 1,000 as rent. I know 
the accused present in Court. They live in 
my village. Their character ia bad. They 
habitually commit theft. They belong to one 
and the same gang and commit theft toge¬ 
ther Their general reputo is bad. People 
say that they are thieves. Kishori, Parma, 
lhakuri Ram, Musi Raza, Aziz U1 Hasan, 
Mehdi Hasan and othors had told me so. Ten 
months ago a thoft was committed from my 
house and property worth Rs. 1,400 was stolen 
away. 1 had suspected the accused.” 

(According to the Judge, who probably 
referred to the vernacular record, the last 
sentence should be read) : 

“ 1 had suspected all the badmashes in the 
village and also the accused parsons.” 

There was no cross-examination of 
ns w ltness, although other witnesses 

wore cross-examined. 


The Additional Sessions Judge, afte 
sotting forth the substance of the abov 
evidence, proceeds as follows : 

“ I have given the evidence of this wiknes 
m full in order to show that it is all hearsa 
and the only tenable point in his evidence i 
that a burglary took place in his house tei 
months ago and he suspected all the bad 
mashes of the villa ge. The learned Judge 

(1) A. I. R. 1926 All. 357. 


pointed out in the above ruling that a wit¬ 
ness should not be allowed to state that the 
accused is a bad character or has the reputa¬ 
tion of being a bad character, but in this- 
deposition it will be seen that the witness is 
allowod to say that the accused’s character 
is not good. I do not think that his evidence 
comes within the defination of general' 
repute.” 

Ifc appears, therefore, that the Court 
below has swept away the whole of this 
witness’s evidence, in so far as it 
implicates the accused, on the ground 
that it is inadmissible. 

I think that the Additional Sessions 
Judge has misunderstood and misinter¬ 
preted the ruling cited. He takes excep¬ 
tion to the witness’s statement that the 
character of the persons concerned is bad. 
It is true theft in the ruling the learned 
Judges remarked : 

A witness should be allowed to depose, if 
be can in fact give that evidence, that the ac _ 
cused has a general reputation as a habitual 
thief (or robber etc : as the case may be) but 
ho should not be allowed to state that tlie ac¬ 
cused is a bad character or has tho reputation 
of being a bad character.” 

I understand this to mean that a wit¬ 
ness should not be allowed to state 
merely that the accused is a “ bad char¬ 
acter simply because that expression 
is too vague. Tho expression 'bad char¬ 
acter (hadmash) is undoubtedly vague 
and susceptible of many different mean¬ 
ings. It may mean that the person con¬ 
cerned is a drunkard or a gambler or an 
adulterer. When tho prosecution sets 
out to prove that tho accused is a habi¬ 
tual thief and burglar, as in the present 
case, it is obviously insufficient to prove 
merely that he is a had character”, as 
that expression may not mean that he is 
a thief or burglar. I quite agree that a 
witness should not be allowed to state 
merely that an accused person is a " bad 
character if ho does not explain more 
precisely what he means by that expres¬ 
sion. But when a witness starts by say¬ 
ing that a person is a “ had character” 
and immediately follows this up by say¬ 
ing that the person habitually commits 
theft (as in the present case), then there 
is no ambiguity about his meaning and 
in my opinion his deposition is then 
relevant and admissible as evidence of 
general repute. The Court below seems 
to treat the statement in the ruling, that 
a witness should not be allowed to state 
that the accused is a bad character or 
has the reputation of being a bad charac- 
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ter, as meaning that a witness should 
•not be allowed to state, anything tending 
to show that the accused is a bad cha¬ 
racter, for example, that the accused is a 
habitual thief, which is the fact in 
issue. I do no for a moment believe 
that the learned Judges of this Court 
meant anything of this kind. Such a 
view would obviously reduce proceedings 
under S. 110, to a mere absurdity. I 
hold that the Court below was wrong in 
rejecting the statement “ they habitually 
-commit theft” as inadmissible. 

The witness also deposed that he sus¬ 
pected the accused of having committed 
the burglary in his own house. The 
'Oourt below has also treated this evi¬ 
dence as inadmissible. FJere age in I 
■think the Additional Sessions Judge has 
misunderstood the ruling. Part of the 
neadnote runs as follows : 

“ In a case under S. 112, Criminal P. C., 
•evidence cannot be led under S. 110, Criminal 
P. C.. that an accused person has been sus¬ 
pected of committing such and such offences,” 

This does not mean, in my opinion, 
that a witness cannot be permitted to 
isay that he himself suspected an accused 
person or having committed a certain 
offence. Such evidence would in no 
sense of the word be hearsay evidence 
and would clearly be admissible as form¬ 
ing one of the grounds for his belief that 
the accused is a habitual offender. The 
ruling, as I understand it, goes no fur¬ 
ther than to lay down that evidence can- 
! not be given that an accused person has 
ibeen suspected by persons other than the 
iwitness of having committed a certain 
I offence. The ruling there is no autho¬ 
rity for the proposition that a witness 
cannot be allowed to state that he per¬ 
sonally suspected the accused of having 
committed a certain offence, and I hold 
that the learned Additional Sessions 
Judge was wrong in rejecting such evi¬ 
dence as inadmissible. 

There is one passage in the ruling cited: 

“ But evidenoe of general repute is evidence 
of a definite fact and is in no sense hearsay 
►evidence.” 

which suggests that hearsay evidence 
is admissible for proving general repute. 
I doubt whether this is what the learned 
•Judges really mant, but the Court below 
seems to have interpreted their ruling 
in this sense, as he rejected the evidence, 
that people say that the accused are 
'thieves and certain specified persons have 
•told the witness, so, as being “ all hear¬ 


say. I think the learned Additional 
Judge was wrong, and if he has correctly 
interpreted the ruling, then I must res¬ 
pectfully express my dissent. S 117 (4) 
expressly lays down that the fact that a 
person is a habitual offender may be 
proved by evidence of general repute or 
otherwise. I venture to think that evi¬ 
dence of general repute must necessarily 
consist largely of “hearsay” evidence. 
The reputation of a person means what is 
generally said or believed about his 
character. A witness may depose : 

“ I believe the accused to be a habitual 
thief, and that is what persons of the neigh¬ 
bourhood generally say about him.” 

Such evidence is admissible as evi¬ 
dence of general repute. So far as the 
witness gives his personal opinion, the 
evidence is not hearsay. So far as the 
witness gives the opinions or the state¬ 
ments of other persons, his evidence 
must, in a sense, be “ hearsay”. A wit¬ 
ness can only know the opinion of other 
persons by hearing them say that whafci 
they think. For this reason I think 
evidence of general repute necessarily 
consists largely of “ hearsay evidence”, 
i. e., of statements of what persons other 
than the witness say or believe about the 
character of the accused. When a wit¬ 
ness deposes that an accused personas 
generally reputed to be a habitual thief 
he may be examined and cross-examined 

as to his means of knowledge. He may 
be asked who told him that the accused 
was a thief. In the,present case the wit¬ 
ness mentioned the names of six persons 
who gave him this information and I 
would hold that this evidence is admis¬ 
sible as evidence of general repute al¬ 
though it is undoubtedly “ hearsay” evi¬ 
dence of the alleged fact that the ac¬ 
cused are habitual thieves. 

In my opinion there is nothing in the 
deposition of this witness which would 
be ruled out as inadmissible in evidence 
and the Judge was wrong in rejecting it. 
The value to be attached to the evidence 
is, of course, a matter for the Court to 
determine, but the Court below has re¬ 
jected the evidence not because he dis¬ 
credits the witnesses but because he 
holds that the statements made by them 
are not admissible in evidence. 

It is unnecessary to consider the evi¬ 
dence of all the other witnesses in detail. 
Their evidence is much to the same effect 
and the Additional Sessions Judge has 
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accordingly rejected it on the ground of 
its inadmissibility. 

There is one further point worth con¬ 
sidering. Evidence was led to show 
that the accused persons were suspected 
of certain specified thefts or burglaries. 
In some cases the persons who suspected 
the accused have themselves given a evi¬ 
dence to this effect and I think the Court 
below was clearly wrong in rejecting 
such evidence as inadmissible. It is open 
to question, however, whether evidence 
that the accused has been suspected by 
persons other than the witness is inad¬ 
missible for all purposes in an inquiry 
lunder S. 117. It has no doubt been held 
jin several cases as for instance Raliam 
Ali v. Emperor (2) ; Rajnarain Pande 
v. Emperor (3)that evidence of cases in 
I which the accused is suspected is not 
evidence of general repute within the 
meaning of S 117, Criminal PC. Iam 
not prepared to challenge this proposition 
jbut it does not necessarily follow that 
such evidence is not admissible for 
other purposes. When a witness gives 
evidence of general repute he is undoubt¬ 
edly entitled to give his personal opi¬ 
nion of the person concerned. As his 
opinion is undoubtedly relevant then the 
grounds of his opinion must also be rele¬ 
vant under S. 51, Evidence Act. A wit- 
' ness may say: 

“I balievo the accused to be a habitual 
thief. The grounds for my opinion arc, firstly, 
that he has no honest means of livelihood; 
seoondly, that he associates with persons con¬ 
victed of theft or burglary; thirdly, that ho 
is frequently absent from his house at night 
for reasons which ho refuses to disclose, and 
fourthly, because A, B, C and D have severally 
and on different occasions told me that they 
suspected him of having stolen their pro- 

party.’* 

The last statement is inadmissible 
for proving that the accused committed 
the alleged thefts, and it may be in¬ 
admissible for proving general repute 
but I think it would nevertheless he ad¬ 
missible as showing one of the grounds 
for the witness’s opinion. The value to 
be attached to such evidence is another 
matter. 

Another question arises, whether the 
fact that a man has been previously 
bound over to be of good behaviour as a 
habitual offender can be proved against 
him in proceedings under S. 110. In 

(2) [1013] 11 A. L. J. 461=20 I. C. 23L = 14 

Or. L. J. 407. 

(3) A. I. R. 1027 All. 394. 


the present ca9eone of the persons with, 
whom we are concerned in this applica¬ 
tion was convicted of burglary. Such, 
conviction can unquestionably be proved 
as tending to show that he is a burglar.. 
The other three persons have not been 
convicted of any specific offence but. 
they have all been previously bound 
over under S. 110. There are certain 
remarks in the ruling: Emperor v.. 
Kurwa (l), which suggest that an order 
passed under S. 118 cannot be proved 
against a person proceeded against under 
S. 110 as evidence of his being a habitual 
offender on the ground that such an order 
is not a “conviction.” Expin. 2, S. 54, 
Evidence Act, only speaks of a previous 
conviction as being relevant a9 evidence 
of bad character. The previous order 
under S. 118 is not admissible under the 
explanation mentioned because it un¬ 
doubtedly i9 not technically a “convic¬ 
tion,” but I am clearly of opinion that 
it can be proved and is admissible on 
other grounds. The mere fact that a 
person has beeu bound over as a habitual 
offender certainly tends to injure his 
reputation. It makes people inclined to 
believe that he is a habitual offender 
whether he is so or not. Hence the 
fact that a person has been bound overi 
previously under S. 110 may be stated 
and proved as one of the grounds on 
which the witnesses to general repute 
believe the accused to be a habitual 
offender. Then again if a Court hasi 
once held that a person is a habitual 
thief there is some presumption that he 
was a habitual thief at the time that 
the order was passed This renders it 
more probable that the accused remains 
a habitual thief even after an interval 
of some years, since habits are not easily 
discarded. The value to be attached to 
the proof of a previous order under 
S. 1L0 is, of course, a question for the 
Court to consider but I cannot see that 
evidence of the previous order could be 
held inadmissible 

The Court below has remarked that if 
the accused are such notorious thieves 
then the police must be quite incompe¬ 
tent because they did not succeed in 
catching them redhanded. The failure 
of the police to catch the accused red- 
handed may reflect upon their compe¬ 
tency, but I cannot see that it is any 
reason for refusing to bind over to the 
accused to be of good behaviour, if it is 
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"proved that they are habitual thieves 
and burglars. Security for good beha¬ 
viour is required in the interests of the 
public, who are not less entitled to 
protection if the police are incompetent. 

In the present case I think the evi¬ 
dence upon the record is ample to prove 
that the accused are habitual thieves 
and burglars and the Magistrate was 
justified in passing his order. Even the 
Court below has not set aside the order 
upon its merits but owing to an error of 
law in holding that practically all the 
evidence for the prosecution was inad¬ 
missible. 

I would accordingly accept the appli¬ 
cation, set aside the order of the Addi¬ 
tional Sessions Judge and restore the 
order of the Magistrate. 

Ashworth, J. —I concur. The provi¬ 
sion of S. 117 (4), Criminal P. C., that 
the fact that a person is a habitual 
offender (i. 0 . a habitual doer of certain 
criminal acts) may be proved by evi¬ 
dence or‘’general repute or otherwise” 
appears to me to render the Evidence 
Act inapplicable to the proceedings under 
S. 110, Criminal P. C. Any evidence 
which supports or explains the fact that 
a person has acquired a certain reputa¬ 
tion appears to me to be admissible. A 
Court is not bcund to bind over a person 
because ho has a certain reputation but 
is bound further to consider whether he 
deserves such a reputation. I deprecate 
reference to general observations as to 
the evidenco admissible in cases under 
8 110, because such observations should 
only be construed with reference to the 
particular facts of each case. The Evi¬ 
dence Act offers little or no assistance 
for the hearing of such cases, which de¬ 
pend on a common-sense view of the evi¬ 
dence. It may generally be stated that 
any evidence which enables a Court to 
, come to a decision that a person is or is 
not a habitual offender is admissible. 

P.R /r.k. Application accepted • 
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Dalal, J. 

Bal Kishan —'Plaintiff—Appellant. 

v. 

Chhidda and others — Defendants 
■ Respondents. 

Second Appeal No. 176 of 1928, Deci¬ 
ded on 14th June 1929, from decree of 
Addl. Dist. Judge, Aligarh, D/-21st Octo- 
her 1927. 
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Contract Act S. 43—Joint decree for coiti 
against defendants—Defendants not taking 
interest in suit are exempt from contribu¬ 
tion. 

Prima facie defendants inter se are liable 
for contribution where a joint decree for costs 
has been passed against them. But the defen- 
. dants who did not defend the suit or took 
no interest therein are equitably entitled to 
exemption : 24 A. L. J. 720, Foil. A. I. R. 1921 
All. 372 ; A . I. R. 1923 All. 67, Dist. [P 655 C 1] 

G. Agarwala —for Appellant. 

K. D. Malaviya —for Respondents. 

Judgment. —There was a certain suit 
in which there were eleven- defendants 
and a decree for costs was passed in 
favour of the plaintiff Baburam of that 
suit. The decree for costs was recovered 
entirely from the plaintiff of the present 
suit Bal Kishan, so he sued the other 
defendants of the former suit for reteable 
contribution. The amount recovered from 
him alone was Rs. 115-4-0 and he desires 
interest Rs. 37-0 0 thereon. The total 
would be Rs 152 and odd. It appears 
that only four persons Bal Kishan, his 
wife Mt. Neta, Kundan and Mt. Janki, 
defended the suit and only three of them, 
excepting Mt. Janki, appealed and their 
appeal was dismissed. The learned Judge 
of the lower appellate Court has made 
some elaborate observations as to the 
respective liability of the defendants He 
has missed the point completely. In the 
present suit a defendant, has not come to 
recover rateable contribution of the ex¬ 
penses incurred by him and money ex¬ 
pended in defence of a suit brought jointly 
against him and others. Pie is suing uO 
recover the amount of a decree which was 
passed jointly against himself and others. 
All the observations of the learned Judge 
therefore and the rulings on which he 
has relied are beside the point. Both 
the cases quoted by him, Ramsarup v. 
Baij Nath (1) and Parsotam Das v. 
Lachmi Narain (2), were brought. by 
some of the plaintiffs to a suit against 
the other plaintiffs and have no applica¬ 
tion to the present suit. Observations 
made therein as to the liability of defen¬ 
dants inter se were merely obiter. The 
question as to the liability of defendants 
between themselves was examined with 
great care by a learned Judge of this 
Court in Bahu Ram v. Badri Das [3J. 
All the relevant rulings have been co l- 

(1) aTiTk 192i"a 11. 372=43 All. 77. 

2) A. I. R. 1923 All. 67=45 All. 99. 

(3) [1926] 24 A. L. J. 720. 
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lected therein. I accept the observation 

of the learned Judge in that case : 

“ The true rule is that prima facie a right 
of contribution exists between persons against 
whom a joint decree for costs has boon passed 
and that it is for a defendant seeking to avoid 
jliability to show some equity which entitles 
him to exemption.” 

The question for decision here there¬ 
fore is which of the defendant respon- 
dants have shown any reason of equity 
for exemption. In my opinion these who 
did not defend the suit and took no in¬ 
terest therein are equitably entitled to 
exemption. The sum of Rs. 152 should 
be divided between Bal Kishan, his wife 
Mt. Neta, Kundan and INIt. Janki. Mt. 
Janki is the only defendant-respondent 
represented here besides the others whom 
I have declared to be entitled to exemp¬ 
tion on equitable grounds. On her behalf 
it was argued that as she did not take 
part in filing the appeal she was not 
liable to pay Babu Ram’s costs of appeal. 
Such costs cannot be separately deter¬ 
mined and at all events it could be no¬ 
thing more than pleader’s fee as Babu 
Ram was respondent and not an appel¬ 
lant in the appeal. I think that every 
one of the four persons must pay Rs. 33. 

In the result, I set aside the decree of 
the two subordinate Courts and decree 
the suit separately for Rs. 33 agajnst 
every one of the three defendants Mt. 
Neta, Mt. Janki and Kundan with pro¬ 
portionate costs of all the Courts. The 
suit against the rest of the defendants is 
dismissed. The defendants other than 
Mt Janki who wore represented here 
shall receive from the plaintiff costs of 
this appeal only. 

v.B / r.k. Order accordingly. 
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Full Bench 

Sen, Niamatullah and Iqbal 

Ahmad, JJ. 

In the matter of a Muhhtar of Banares. 

Misc. Case No 599 of 1929, Decided on 
18th July 1929, Reference made by Dist 
Mag., Benares. 

# Legal Practitioners Act, S. 14—Formali¬ 
ties under S. 14 not observed—Reference is 
not valid. 

For a proper reference to the High Court 
the formalities roquired by S. 14 ought to be 
fulfilled and in the absence of those formali¬ 
ties being strictly complied with the reference 
ia no valid reference. 
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A report made by a Magistrate subordinate 
to the Magistrate of the District was not made 
also through the Sessions Judge and hence 
no opinion of the Sessions Judge was before 
the High Court. The reference was held to 
bo invalid. [P G55 C 2] 

Shailanath Mukherji—(ov the Peti¬ 
tioner. 

U. S. Bajjmi — for the Crown. 

Opinion.— Thiscise has been initiated 
against Babu Manni Lai, a rnukhtar, 
practising in the criminal Courts at 
Benares on a referance hv the District 
Makistrate of Benares under S. Li, Legal 
Practitioners Act (Act 13 of 1879). Notice 
was duly servod upon Babu Manni Lai 
to show cause why he should not bo either 
suspended or disbarred for misconduct 
in the discharge of his professional duties. 
A preliminary objection has been raised 
by Mr. Saila Nath Mukherji, the learned 
advocate for the mukhtar that the re¬ 
ference to this Court is not competent. 

Certain enquiries appear to have been 
made in the Court of a Magistrate of the 
First Class as regards the conduct of the 
mukhtar on tho complaint of one Ambar 
Misra. He submitted a report to the 
District Magistrate and tho latter officer 
has made this reference by his order 
dated 14th May 1929. Certain provi¬ 
sions contained in S. 14, Legal Practi¬ 
tioners Act have escaped tho notice of the 
learned District Magistrate. That section 
provides that : 

“overy report made to the High Court under 
this soction shall ..... when made by a 
Magistrate subordinate to tho Magistrate of 
the District be mado through the Magistrate 
of tho District and the Sessions Ju lge.” 

The report in the present case has been 
made through the Magistrate of the Dis¬ 
trict alone and not also through tho 
Sessions Judge. S. 14 further provides : 

‘‘every such report shill bo accompanied by 
the opinion of each Judge, Magistrate or 
revenue authority through whom or which it 
is made.” 

We have not got before us any opinion 
of the learned Sessions Judge of Benares. 
We are entitled to have tho benefit of 
his opinion. For a proper reference to 
this Court, the formalities required by 
S. 14 ought to be fulfilled and in the 
absence of those formalities being strictly 
complied with, the reference is no valid 
reference. We must, therefore, uphold 
the preliminary objection. 

We are of opinion that the reference 
made to the Court is not in accordance 
with law. Accordingly we return the re- 
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ference to the learned District Magistrate 
to enable him to make a proper submis¬ 
sion thereof to this Court through ithe 
proper channel. 

R.K. Reference returned 
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Dalal, J 

Subedar Singh —Plaintiff—Appellant. 

v. 

Komal Singh and another —Defendant 
and Plaintiff—Respondents. 

Second Appeal No 296 of 1928, De¬ 
cided on 27th June 1929, f r em a decree 
of Sub-Judge, Mainpuri, D/- 17th No¬ 
vember 1927. 

Agra Tenancy Act (1926), S. 9 9—Defen¬ 
dant on basis of document of relinquish¬ 
ment claiming as landholder right to eject 
plaintiff and ejecting him—Plaintiff’s re¬ 
medy lies under S, 99. 


plots in all the three groups narrated 
in the plaint. Admittedly the plaintiff 
came to Court . rpore than six month* 
after the ejectment. It was argued her* 
that the period of limitation of 12* 
years will apply and not six months: 
(1) because there was no wrongful eject¬ 
ment but a voluntary making over of 
possession by the manager of the joint- 
family to Komal Singh and (2) that the 
ejectment not having been made by the- 
entire body of the proprietors of th* 
mahal, the ejectment by Komal Singh 
alone was in the nature of an ejectment- 
by .a trespaser, as held in Ghedda v. 
Achu Singh (1). In para. 11 of the plaint 
the plaintiff himself alleged forcible 
ejectment. What he said was : 

“after the decision of the appellate revenue- 
Court mentioned above defendant 1 with tho 
help of a large number of his partisans for¬ 
cibly entered into possession of the plots-- 
mentioned in list A in the month of Decem¬ 
ber 1921.” 


The Act applies even where ejectment is 
made by any perron claiming as landholder 
to have a right to eject another. It is not 
necessary that only the landholder, that Is, 
all the proprietors of a mahal should eject a 
tenant in order to give jurisdiction to the 
revenue Court. Thus where a defendant on 
the basis of tho document of relinquishment 
claimed as landholder a right to eject the 
plaintiff and ejected him accordingly, f?he 
remedy of the plaintiff lies under S. 93 and 
the period of limitation for bringing a suit by 
the plaintiff is six months. [P 656 C 2] 

N. P. Asthana and Ambika Prasad — 
for Appellant. 

Panna Lai —for Respondents. 

Judgment.— There is no force in this 
appeal. The plaintiff’s father sold a 
certain 5 biswas share of the family pro¬ 
perty to the defendant Komal Singh and 
also relinquished sir plots. In accord¬ 
ance with the relinquishment Komal 
Singh was put in possession. The plain¬ 
tiff did not attack the sale itself as a 
member of a joint Hindu family who 
had not joined in the sale but took the 
line of claiming the sir plots which were 
relinquished by his father. Both the 
subordinate Courts held that once re¬ 
linquishment was given effect to the 
plaintiff could not succeed. The differ¬ 
ence in their opinion consisted of this 


The lower appellate Court has recorded 
a finding of fact that Komal Singh en¬ 
tered into possession of all 'the plots at 
that time. Clearly therefore wrongful 1 
possession is alleged. 

As to the second ground the wording 
of S. 99 of the present Agra Tenancy 
Act is different from the wording of the- 
corresponding S. 79, Tenancy Act of 
1901. The Tenancy Act will apply now 
even where ejectment was made by .any 
person claiming as landholder, to have a 
right to eject the plaintiff. It is not 
necessary that only the landholder, that 
is, all the proprietors of a mahal should 
eject a tenant in order to give jurisdic¬ 
tion to the revenue Court. It is suffi¬ 
cient if any person claimed to have the 
right to eject as landholder and ejected 1 
the plaintiff In such a case also a suit! 
will lie in the revenue Court and the 1 
shorter period of limitation will apply.' 
The defendant on the basis of the docu¬ 
ment of relinquishment claimed as land¬ 
holder a right to eject the plaintiff and 
ejected him accordingly. The remedy 
of the plaintiff therefore lay under S 
99, Tenancy Act. I dismiss this appeal 
with costs. 

P.N /R.K. Appeal dismissed. 


that while the trial Court was of opi¬ 
nion that Komal Singh had obtained 
possession over plots in group A only the 

lower appellate Court held that Komal _ 

Singh had obtained possession over (1) A. I. R. 1924 All. 572=16 All. 690. 
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Niamatqllah and Bennet, JJ. 

Nathu Singh and another —Plaintiffs 
Appellants. 

v. 

Girwar Singh and another Defen- 
•dants—Respondents. 

First Appeal No. 337 of 1926, Decided 
.on 4th June 1929, against decree of Addl. 
*Sub-Judge, Meerut, D/- 31st March 1926. 

(a) Contract Act, S. 2 (d)—Time barred 

tdebt can be good consideration. 

A timo barred debt can form a good consi¬ 
deration because the debt is not extinguished 
.although the remedy is lost: A. I. R. 1924 
.All.- 551, Bel. on. L p 657 C 2] 

(b) Practice—Pleadings—Point not alleged 
fin pleidings but argument addressed on it 
.Defect in pleadings is not remedied. 

If a particular point is not alleged in the 
.pleadings and consequently no issue is fram¬ 
ed on it, the mere fact that argument is add¬ 
ressed to the Court on that point win not 
.remedy the defect in pleadings. [P G3i C 2] 

G. Agarwala —for Appellants. 

Panna Lai —tor Respondents. 

Judgment.—This is an appeal by the 
plaintiffs against a decree of a Subordi¬ 
nate Judge dismissing their suit for a 
declaration which was asked for to the 
-effect that a sale-deed, dated 25th April 
[1924, by defendant 2 to defendant 1, was 
void against the plaintiff-appellants and 
that the property which the said sale- 
.deed purported to transfer might be at¬ 
tached and sold in execution of a decree 
of the appellants The suit is really bet¬ 
ween rival decree-holders, the plaintiffs 
.and defendant 1, Sardar Girwar Singh. 
The plaintiffs had -a mortgage-decree 
No. 550 of 1912 against Ude Singh, de¬ 
fendant 2. The property which was mort¬ 
gaged was sold on that decree but was in¬ 
sufficient to satisfy the decree; and on 
4th September 1920, the plaintiffs ob¬ 
tained a decree under 0. 34, R. 6, Civil 
P. C. On 18th April 1921, defendant 1, 
Bisaldar Major Girwar Singh, who is 
remotely connected with defendant 2, ob¬ 
tained a simple money-decree No. 119 of 
192L against Ude Singh on the basis of 
two promissory-notes. 

It is now argued that Girwar Singh 
•did not take out execution of his decree; 
but we may point out that, at the time 
his decree was passed, the property in 
suit, which is the only property of his 
judgment-debtor Ude Singh, was under 
attachment on a decree of the appellants 
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and that that attachment remained in 
force until 10th March 1924, when the 
execution case of the appellants was 
struck off the file. There was an order 
of 9th June 1919, restraining Ude Singh 
from transferring his property, and this 
forms the first ground of appeal before us; 
but we hold that that injunction termi¬ 
nated when the execution case was struck 
off on 10th March 1921, It was under 
these circumstances that the sale-deed 
was executed by defendant 2 in favour of 
defendant 1 on 25th April 1924 and the 
consideration in that deed is expressed as 
Rs. 2,384. It was set off by the debt 
due from defendant 2 to defendant 1 on 
decree No. 119 of 1921. 

The appeal before us has been mainly 
argued on ground 2, that this sale-deed 
was collusive and without consideration 
inasmuch as the decree which is men¬ 
tioned as consideration was timebarred 
and not enforcible in law. Assuming that 
the decree of defendant 1 against defen 
dant 2 was, in fact, timebarred at the 
date of execution of the sale-deed, we 
consider that it would still form a good 
consideration for the sale-deed; and in 
this connexion we would refer to Gaja- 
dhar v. Jagannath (l), where it was held 
that a time barred debt can constitute a 
valid antecedent debt as consideration 
for a sale-deed executed by a father of a, 
joint Hindu family alienating joint and 
ancestral family property. The reason' 
for this is that such a debt is not extin-; 
guished when the remedy becomes barred 
by limitation, and it is only in the case 
mentioned in S.28, Lim. Act, that the right 
as well as the remedy is extinguished. 
There is nothing whatever in the defini¬ 
tion of “consideration” in S. 2 (d), Con¬ 
tract Act, to.indicate that a timebarred 
debt does not form a good consideration. 

We consider, however, that the appel¬ 
lants have failed to prove in the present 
case that this decree was time barred at 
the date of the sale-deed in question. In 
para 4 of the plaint the appellants at¬ 
tack this sale-deed on various grounds, 
but they do not allege that the decree in 
question was time barred at the date of 
the sale-deed. Consequently, no issue 
on this point was framed. The mere 
fact that argument was addressed to the 
lower Court on this point is not suffi¬ 
cient to remedy this defect in pleadings. 
Furt he r, although defendant 1^ gave evi-l 

(1) A. I, R. 1924 All. 551=40 All. 775 (F.BJ 
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deuce yet no question whatever was put 
to him in cross-examination on this 
point. Under these circumstances, we 
find that it is not proved that the decree 
No. 119 of 1921 was time barred at the 
date of the sale deed of 18th April 1921. 
We agree with the lower Court that 
there is no evidence of collusion. Accord¬ 
ingly, we dismiss this appeal with costs. 

S.N./r.k. Appeal dismissed. 
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Sul AIM AN AND Banerji, JJ. 

Mohammad Najaf and others— Appel¬ 
lants. 

v. 

Badr i Narain Prasad and others — Res¬ 
pondents. 

First Appeal No. 93 of 1925, Decided 
on 5th April 1929, against decree of Sub- 
Judge, Azamgarh, D/- 29th November 
1924. 

Practice—Suit for pre-emption brought by 
bxother of vendor—It is necessary to deter¬ 
mine question if two brothers were joint or 
separate at execution of sale-deed as mem¬ 
ber of joint family cannot institute suit for 
pre-emption on sale of joint-family property 
— Pre-emption. 

Whore certain property is sold and a suit for 
pre-emption is brought by the brother of the 
vendor, it is absolutely necessary to deter¬ 
mine the question whether the two brothers 
were joint or separate at the time when tho 
sale-deed was executed, for a member of a 
joint family cannot institute a suft for pre¬ 
emption on the sale of joint family property : 
42 All . 264, Rel. on. [P 658 C 2 ; P 659 C 1] 

Mukhtar Ahmad —for Appellant. 

P. L. Banerji , N. Upadhiya , N. P. 
Asthana and Kumuda Prasad —for Res¬ 
pondents. 

Order .—These three appeals arise out 
of three suits brought for pre-empting 
the same sale. The first suit was insti¬ 
tuted by the vendor’s own brother, Badri 
Narain. He did not specially allege in 
the plaint that he was separate from his 
brother, though he brought a suit to pre¬ 
empt the share transferred by his bro¬ 
ther. In the second suit brought by 
Najaf it was alleged in the plaint that 
the family was joint but this allegation 
was generally denied by Badri Narain in 
his written statement. The question of 
the jointness of the vendor and Badri 
Narain was in dispute but the learned 
Subordinate Judge did not frame any 
issue on this point. Apparently he has 
considered this question to be immaterial 
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and he has held that the suit by Badrf 
Narain is maintainable and he has the* 
preferential right. He has tried to dis¬ 
tinguish the case of Partap Narain v. 
Shy am Lai (1), on the ground that there* 
the sale-deed had been executed by the* 
father for legal necessity and not by his* 
brother. In our opinion the ratio deoi- 
dendi of that case, to quote the words of 
the learned Judges themselves, was that- 
when the interest of all were joint to* 
allow the plaintiffs to pre- 9 mpt would 
be tantamount to allowing a man to b& 
both a vendor and a pre-emptor one after 
the other. If the family is joint then 
the plaintiff has a proprietary interest in* 
the share sought to be pre-empted. Thus- 
his claim is to pre-empt property which 
belongs to him and is still undivided. In> 
our opinion therefore it was absolutely 
necessary to determine the question 
whether the two brothers were joint or 
separate. 

Mr. Upadhiya on behalf of Bhawani.' 
Prasad requested that his client should 
be given an opportunity to produce 
further evidence in the Court below and 
have the question of his proprietary title* 
decided afresh. We do not think that 
he has made out any case for an opport¬ 
unity to produce fresh evidence. We ac¬ 
cordingly send down the following issue 
essential to the Court below for a finding, 
and report : — 

Were Badri Narain and Radha Rawan 1 
joint or separate at the time when the 
sale-deed was executed ? As no specific 
issue was framed by the Court below the* 
parties will be at liberty to produce* 
fresh evidence on this new issue. The’ 
findings should be returned within two- 
months from this date. (On receipt of 
the finding the following judgment was 
delivered) : 

Judgment.— This is an appeal by Mo¬ 
hammad Najaf and others, defendants, in 
a suit for pre-emption instituted by Badri 
Narain Prasad. Badri Narain is the' 
brother of Radha Rawan the vendor and 
claimed a right of pre-emption. His 
claim was accepted by the Court below. 

The Court below held that Badri Narain 
and his brother were joint and Badri 
Narain was the elder brother and the- 
karta of the family. The Court below in¬ 
spite of those findings gave a decree for 
pre-emption to Badri Narain. In our 

7l7Tl92d] 42 All. 264=55 EC. 37=18 A.L.J 
116. 
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order of remand dated 5th June 1926 we 
pointed out that no specific issue had 
been framed by the Court below as to 
whether Badri Narain and Radha Rawan 
were joint or separate. Our attention 
was not drawn to the statement made by 
the pleader for Badri Narain before the 
Court below on 5th November 1923, 
(paper 36A) that Badri Narain and Radha 
Rawan the vendor were joint. We have, 
however, now a clear finding by the 
learned Subordinate Judge that Badri 
Narain and Radha Rawan were joint. 
Objections have been taken to the finding 
by Badri Narain but we are of opinion 
that in this case Bidri Narain is bound 
by the statement of his pleader referred 
to above. We pointed out that as held 
in Partap Narain v. Shyam Lal (1) a 
person who is the owner of the property 
sold cannot sue for pre-emption inasmuch 
as a man cannot be a vendor and a pre- 
emptor with respect to the same sale. A 
member of a joint family cannot there¬ 
fore institute a suit for pre-emption on 
the sale of joint family property. We 
are therefore of opinion that this appeal 
must be allowed and Bidri Narain s suit 
dismissed with costs throughout. 

P.N./r.K. Appeal allowed . 
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SUL AIM AN AND PULLAN, JJ. 

Mukat Nath and others — Defendants 
—Appellants. 

v. 

Shyam Sundar Lal and others — 
Plaintiffs and Defendant—Respondents. 

First Appeal No 239 of 1926, Decided 
on 15th April 1929, against decree of 
Addl. Sub-Judge, Gorakhpur, D- 2nd 
Maroh 1926. 

(a) Registration Act, S. 28—Property in¬ 
cluded in sale-deed only to give jurisdiction 
to Sub-Registrar—No valid transfer is ef¬ 
fected. 

Where certain property ia included in a 
registered sale-deed simply in order to give 
jurisdiction to the Sub-Registrar who regis¬ 
tered it, there is no valid transfer of pro¬ 
perty because of the fraud on the law of 
registration : A. I. R. 1921 P. C. 8, Foil. 

[P 661 C 1] 

(b) Contract Act, Ss. 65 and 70 — Some 
members of joint Hindu family selling pro¬ 
perty to M —Part of consideration applied 
to repayment of antecedent simple money 
debts and rest to repayment of antecedent 


debt under usufructuary mortgage — Other 
members challenging sale and Court find¬ 
ing that no valid transfer of property was 
made under sale-deed —M is not entitled to 
repayment of consideration money applied to 
payment of simple money debts but he must 
be allowed repayment of that part of consi¬ 
deration money which was applied to pay* 
ment of debt under usufructuary mortgage. 

Certain members of a joint Hindu family 
property including the father sold certain 
family property to3/. Part of the consideration 
money was applied to the payment of certain 
antecedent simple money debts aud the re9t 
was applied to the payment of another ante¬ 
cedent debt secured by a usufructuary mort¬ 
gage of the family property. The sale was 
challenged by the sons and it was found 
that the sale was invalid and there was no 
valid transfer of property under it. 

Held : that M could not be allowed the ro- 
payment from the sons who were not par¬ 
ties to tho sale of that part of the considera¬ 
tion money which was applied to the pay¬ 
ment of the simple moaey debts because 
having paid such dehts M stepped into the 
shoes of those creditors who have no right 
to claim possession of the family property. 
But in the interests of justice and equity M 
ought to be allowed repayment of the rest of 
consideration money having paid which he 
stepped into the shoes of the mortgagee. 
He must therefore be allowed to retain pos¬ 
session of tho mortgage property so long as 
the mortgage debt, which was a charge on 
the property remains unpaid by the sons. 

[P 6Gi C 1, 2) 

M. Waliullah —for Appellants. 

K . N. Katju —for Respondents. 

Judgment. —This is a defendants’ ap¬ 
peal arising out of a suit brought by 
three sons of Lilian Lal who along with 
two of his nephews executed a sale-deed 
on 9th February 1917, for Rs. 12,500 
purporting to transfer two annas share 
in village Parsauni in the district of 
Gorakhpur along with a mango tree and 
one dhur of land in the city of Gorakh¬ 
pur. This document was presented for 
registration on 17th February 1917, at 
the office of the Sub-Registrar of Gorakh¬ 
pur and inasmuch as on the face of it the 
deed covered property situated within 
his jurisdiction he registered it. The 
plaintiffs claimed that the transfer was 
without legal necessity and being of 
ancestral joint family property was not 
binding on the family. They further 
alleged that the sale of the mango tree 
and one dhur of land was wholly ficti¬ 
tious and was never intended to be 
operative and accordingly the Sub-Regis¬ 
trar of Gorakhpur had no jurisdiction to 
register the document and the document 
does not effect a valid transfer. The claim 
was contested by the defendants. The 
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Court below has found that the property 
sought to be transferred is joint ances¬ 
tral property but the sale consideration 
was all for legal necessity. He has, 
however, held that the inclusion of the 
mango tree and the one dhur of land in 
the sale-deed was entirely fictitious and 
was merely a device to enable the ex¬ 
ecutants to present the document for 
registration at Gorakhpur and that it 
was never the intention of the parties 
that the interest in that property should 
pass. As a matter of fact he has gone 
further and held that the alleged tree 
probably does not exist at all. The 
learned Judge has decreed the suit for 
possession without calling upon the 
plaintiffs to pay any amount to the de¬ 
fendants. The defendants have appealed 
and challenge the findings of the learned 
Subordinate Judge. 

So far as the questions of fact go we 
are in agreement with his view. There 
can be no doubt that the entire sale 
consideration was for legal necessity. 
Rs. 6,000 had been left with the vendee 
for payment to one Ram Sewak Upadhia 
on account of an usufructuary mortgage 
dated 7th June 1910, executed by the 

grandfather of the plaintiffs. There is 
is no suggestion that this debt was 
tainted with immorality. It was an 
antecedent debt and therefore binding 
on the family. Another sum of 
Rs. 4,400 which was paid in cash be¬ 
fore the Sub-Registrar had really been 
borrowed for payment to certain prior 
creditors who were named ‘in the 
sale-deed. It is not suggested that these 
creditors were fictitious. The debts be¬ 
ing antecedent debts of Lallan Lal are 
binding on his sons the present plain¬ 
tiffs. Similarly the ‘remaining sum of 
Rs. 2,100 had been set off on account of 
the amount due on two promissory notes 
dated 1st February 1916, in favour of 
the vendee. One of those was executed 
by the father of the plaintiffs and was 
an antecedent debt. Out of the pro¬ 
perty sought to be transferred only half 
belonged to Lallan Lal and his family 
and to that extent the consideration was 
undoubtedly good. The learned Judge 
has further pointed out that the sum of 
Rs. 6,000 which had been left with the 
•vendee for redemption of the previous 
usufructuary mortgage was paid in Court 
and constituted a valid debt. 

There can also be no doubt that the 


inclusion of the mango .* tree and one 
dhur of land in the sale-deed was a 
mere device and there was no real in¬ 
tention to transfer this property. The 
learned Judge has gone further and re¬ 
marked that probably no tree exists 
now. There was no such specific al-* 
legation in the plaint and it is therefore 
not necessary for us to uphold this 
finding. But there can be no doubt 
that the whole object of including this 
bit of property was to justify the pre¬ 
sentation of the document before the 
Sub-Registrar of Gorakhpur. The docu¬ 
ment was executed on 9th February 
1917 and on that date admittedly even 
this mango tree and one dhur of land 
did not belong to Lallan Lal. There 
is no suggestion or evidence on the re¬ 
cord that in reality a sale of this pro¬ 
perty had taken place in his favour 
before that date. On the 16th Feb¬ 
ruary i. e., two days before the re¬ 
gistration a sale-deed was executed by 
Mahabir Prasad the scribe of the docu¬ 
ment in favour of Lallan Lal purport¬ 
ing to transfer this bil of property in 
favour of Lallan Lal. Mahabir Prasad 
was examined in this case and stated in 
favour of the vendee that this property 
belonged to him. In proof of this as¬ 
sertion the khatauni for 1325-F was 
filed by the defendants in which the 
name of one Mahabir Prasad was en¬ 
tered as the owner of a grove. On be¬ 
half of the plaintiffs the register from 
the Collector’s office was sent for in 
order to establish that this Mahabir 
Prasad was an altogether different 
person. 

As soon as this register was sum¬ 
moned the defendants’ vakil had to ad - 
mit that Mahabir Prasad whose name 
was entered in the khatauni was a dif¬ 
ferent person. The scribe when ex¬ 
amined could not state the number of 
the plot on which the tree stood or of 
one dhur of land which he had sought 
to transfer. He frankly admitted that 
he could not give any clear description. 
It is a curious fact that on the very date, 
viz., on 15th February 1917 another 
similar deed for a similar purpose was 
executed by the same Mahabir Prasad 
in favour of another person in which 
also a mango tree and one dhur of land 
were sought to be sold. The oral evi¬ 
dence produced on behalf of the defen¬ 
dants was heard by the learned Sub- 
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ordinate Judge and he was nob satisfied 
that there was a bona fide transfer of 
this bit of property. It seems to us 
that the scribe executed this fictitious 
document in order to satisfy the Sub- 
Registrar that he had jurisdiction to 
register the document. There was 
really never any intention of transfer¬ 
ring the property. This amounted to 
|a fraud on registration and the Sub- 
Registrar had in reality no jurisdiction 
'to register the document. The result, 
therefore, is that there has been no valid 
transfer of any property as recognized by 
law vide: Mathura Prasad v. Chandra 
Narayan Choiudhury (i). 

Although the point was not taken in 
the grounds of appeal in express terms 
it has been argued before U3 that in 
justice and equity the defendants should 
be allowed the payment of the amounts 
which have been found to have been 
advanced for legal necessity. Rs. 4,400 
and Rs. 2,100 were simple money debts 
which were outstanding. There was no 
charge on the family property created 
by those debts nor were the creditors 
concerned entitled to claim any lien on 
this property. We, therefore, fail to see 
how the defendants can call upon the 
plaintiffs to make good these amounts 
before they can recover possession of 
this property. We do not wish to sug¬ 
gest that the defendants have necessarily 
ino remedy agaiast Lallan Lal and 
and other executants but if they have 
any remedy their remedy would be ex¬ 
clusively as against the executants and 
not against the plaintiffs who wore no 
parties to the transaction. By merely 
paying off the creditors the defendants 
cannot claim to retain thi3 property so 
long as their debts have not been satis¬ 
fied, as by having made the payment 
they have merely stepped into the shoes 
of these creditors who have no right to 
claim possession of this property. 

The position of the vendee with re¬ 
gard to the sum of Rs. 6,000 paid to 
redeem the previous usufructuary mort¬ 
gage of 1910 is different. On the date 
when the sale-deed was executed Lal¬ 
lan Lal and his family were not in 
possession of the property at all. 
The property had -been validly put 
in possession of the usufructuary mort¬ 
gagees. The present plaintiffs had no 

(1) A. I.R. 1921 P. C. 8=48 Cil. 509—48 
I. A. 127 (P.C.). 


right to recover this property with¬ 
out redeeming that mortgage and their 
claim would have to be made against 
the mortgagees themselves. The pre¬ 
sent defendants on the strength of the 
invalidly registered document have 
obtained possession of the property not 
from Lilian Lal but from the usufruc¬ 
tuary mortgagees who have put them in 
possession because their mortgage debt 
was discharged by the defendants. Thej 
defendants have thus stopped into the 
shoes of the usufructuary mortgagees, 
with their consent and were not neces¬ 
sarily trespassers. The present plain¬ 
tiffs have no right to recover possession 
of the property so long as they have not 
redeemed the mortgage. It therefore, 
seems to us that even though the equity 
of redemption has not been validly trans¬ 
ferred to the defendants the latter are 
entitled to retain possession of the pro¬ 
perty so long as the mortgage debt 
which was a charge on this property re¬ 
mains unpaid by the plaintiffs. 

We have not been able to find any 
direct authority in support of this view 
but we may refer to the provisions of 
Ss. 65 and 7.0, Contract Act, under which 
when an agreement is discovered to be 
void, any person who has received any 
advantage under such agreement is 
bound to restore it or to make compen¬ 
sation for it to the person from whom 
he received it anl when a person law¬ 
fully does anything for another person 
not intending to do so gratuitously and 
such other person enjoys the benefit 
thereof the latter is bound to make 
compensation to the former in respect of 
the thing so done. The defendants have 
paid off the previous mortgage on the 
plaintiffs’ property and have obviously 
not done so gratuitously. The plain¬ 
tiffs have received the advantage inas¬ 
much as the mortgage debts would be 
discharged if they were put in posses¬ 
sion of the property. It therefore seems 
only just and equitable that the plain¬ 
tiffs should be called upon to make com¬ 
pensation to the defendants to the ex¬ 
tent to which the defendants have bene¬ 
fited the plaintiffs and the other mem¬ 
bers of the family. 

We accordingly allow this appeal in 
part modifying the decree of the 
Court below : (a) declare that the 
sale-deed dated 9th February 1917 
executed by Lilian Lal and others 
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in favour of the defendants’ father 
is invalid for want of proper registra¬ 
tion and (b) decree the plaintiffs’ suit 
on conditions of their depositing in the 
Court below to the credit of the defen¬ 
dants the sum of Rs. 6,000 within six 
months from this date. If the amount 
is so deposited the parties will bear 
their own costs in both Courts If they 
fail to deposit the amount within the 
timeallowel the suit will stand dis¬ 
missed with costs in both Courts. 

S.n./r.K. Decree modified. 
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SULAIMAN AND PULLAN, JJ. 

( Runwar) Pratap Singh —Defendant 
—Appellant. 

v. 

21 It. Sumitra and others —Plaintiffs— 
Respondents. 

' Secoud Appeal No. 862 of 1927, Deci¬ 
ded on 2nd May 1929, against decree of 
Dist. Judge, Mainpuri, D/- 29th Janu¬ 
ary 1927. 

# Pre emption — Custom of pre emptlon 
having once come to end cannot be revived. 

A custom of pre-emption which exists in a 
particular mahal (whether co-extensive with 
mauza or not) comos to an end when the 
mahal comes into the sole possession of a 
single proprietor and the subsequent acquisi¬ 
tion of the mahal by several cosharers does 
not recreate it : 39 All. 480; A. I. R . 1921 All. 
238; A. I. R. 1921 All. 53, Rel. on.] A. I. R. 
1925 All. 362, not Foil. [P 603 G 1J 

E. N. Katju —for Appellant. 

Baleshwari Prasad and Eedar Nath 
Sinha —for Respondents. 

Judgment. —The main point raised 
in this appeal is whether prior to the 
passing of the Pre-emption Act a custom 
of pre-emption can be held 'to revive in 
a mahal in which the custom has previ¬ 
ously prevailed, but has subsequently 
come to an end owing to the acquisition 
of the mahal by a single proprietor. At 
the preparation of the wajib-ul-arz in 
1872-73 there was a custom of pre-emp¬ 
tion in this village, and it applied to the 
mahal which is now in dispute. But 
subsequently in or about the year 1902 
the mahal became the single zamindari 
of one Mt Jasoda Kunwar. At that time 
there was a fresh settlement and accord¬ 
ing to the rules in force no custom of 
pre-emption was recorded by the settle¬ 
ment officer. Subsequently the mahal 
again came into the possession of seve¬ 


ral proprietors, and one of them has now 
set up a right of pre-emption in the case 
of a sale. The Courts below have held 
that the custom of pre-emption revived 
when the mahal ceased to belong exclu¬ 
sively to a single proprietor, and they 
have based their decision on a judgment 
of this Court reported in Dalip v. Eha» 
zan Singh (l). That judgment takes a 
view contrary to the one .which has 
previously been expressed by the Pre¬ 
emption Bench of this Court, in particu¬ 
lar the case reported in Eamr-un-nissa 
v. Sughra Bibi (2) which is discussed at 
length in the later ruling. That case 
has been followed many times, and has 
never as far as we know been distin¬ 
guished in any other ruling. The point 
taken is that the mahal is a separate en¬ 
tity and when fresh mahal is created 
which belongs to a single proprietor, any 
custom of pre-emption which may have 
existed when there were several proprie¬ 
tors, dies. The learned Judges who de¬ 
cided the case in Dalip v. Ehazan Singh 
(1), make a distinction between a case 
where the mahal is co-extensive with the 
mauza, as appears to have been the case 
in that reported in Eamr m un-nissa v. 
Sughra Bibi (2) and where the mahal is 
is not co-extensive with the mauza. Their 
view was that the custom means a prac¬ 
tice prevailing among a certain commu¬ 
nity. And they infer that if the commu¬ 
nity continues to exist the fact that a 
portion of the village inhabited by that 
community comes into the possession of 
a single person will not affect a right 
which belongs to the community as such. 
But this view is not in accordance with 
other decisions of this Court, in particu¬ 
lar the case of Malcund Singh v. Gopi 
Prasad (3) and in another ruling repor¬ 
ted in Earimullah v. Alma Ham (4), is 
is definitely held that even if • a single 
proprietor declared that if there were a 
plurality of cosharers the right of pre¬ 
emption would accrue, such a declara¬ 
tion on the part of a proprietor will 
have no effect, and that the custom 
having once come to an end, could not be 
revived although no doubt in the course 
of time a new custom might come into 
existence. In our opinion this is the 


(1) A. I. R. 1925 All. 362. 

(2) [1917] 39 All. 480=40 I. C. 427=15 A. 

J. 422. 

(31 A. I. R. 1921 All. 238. 

(4) A. 1. R. 1921 All. 53. 




1929 


Allahabad 663 


Ram Raj v. Sheoraj 


correct view of the law. Wo consider 
that the custom of pre-emption came to 
an end when ^his mahal came into the 
sole possession of Mt. Jasoda and that its 
subsequent acquisition by several co- 
sharers did not recreate the custom of 
of pre-emption. On this point this ap¬ 
peal depends and it is not necessary to 
•consider the other questions raised. 
Holding that the custom of pre-emption 
did not any longer subsist in this mahal 
•we allow this appeal with costs and 
dismiss this suit with costs -including in 
•this Court fees on the higher scale. 

p.n./r.K. Appeal allowed. 
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SULAIMAN AND PjLLAN, JJ. 

Bam Raj Tewari—Plaintiff—Appel¬ 
lant. 

v. 

Sheoraj Saithwar and ethers —Defen¬ 
dants—Respondents. 

Second Appeal No. 693 of 1927, Deci¬ 
ded on 1st May 1929, against decree of 
Addl. Sub-Judge, Gorakhpur, D/- 8th 
January 1927. 

Agra Pre emption Act, S. 19 — Pre-emptor 
having preferential right at sale—All pre- 
«mptors equally entitled on date of decree — 
Property must be divided equally. 

In pra-ernption suits tlu crucial date is the 
-date of the decree of the first Court and so if 
on that date all the rival pre-emptors are 
equally entitle! to pre-empt there cannot bo 
any preference inter se and the property must 
be divided equally among them although one 
of them had preferential rights at the date of 
sale: A. I. R. 1923 Ail. 53, Ref . [P CG3 C 2] 

P. L Banerji —for Appellant. 

Judgment. —This is a plaintiff’s ap¬ 
peal arising out. of a suit for pre-emp¬ 
tion. It is connected with second appeal 
No. 753 of 1927 arising out of a rival 
-suit. Oq 14th November 1924, two sale- 
deeds were executed of shares in khata 
No. 3 in the mahal i.i favour of strangers. 
Suit No. 770 was instituted by Sheoraj 
and others for pre-emption. These plain¬ 
tiffs were cosharers in the mahal but 
■not cosharers in khata No. 3. Subse¬ 
quently one more suit No. 800 was filed 
by Ram Raj Tewari to pre-empt the same 
properties. This plaintiff was a cosharer 
in khata No. 3, also. Both these suits 
were connected and the plaintiffs in one 
suit were impleaded as pro forma defen¬ 
dants in the other suit. Thu 3 at the 


time when the sale-deeds were executed 
as well as at the time when the suits 
were filed Ram Raj Tewari had a pre¬ 
ferential right as against Sheoraj and 
others to pre-empt this property. But 
during the pendency of these consolidated 
suits Sheoraj and others acquired a share 
in khata No. 3 also by virtue of a decree 
of a civil suit dated 26th February 1926. 
On that date they all became equally 
entitled to pre-empt the property. 

The Court of first instance passed its 
decree on 27th March 1926 and held that 
Ram Raj Tewari had a superior right to 
pre-empt the entire property in prefrence 
to Sheoraj and others. It accordingly 
gave Ram Raj Tewari a decree for the 
whole of the property in the first in¬ 
stance. On appeal the learned District 
Judge has taken a contrary view and has 
held that the crucial date in such cases 
is the date of the first Court’s decree and 
that inasmuch as on that date all the 
rival claimants had equal rights there r 
was no preference inter se. He has ac-. 
cordingly divided the property equally 
among all the pre-emptors. 

It seems to us that the view taken by 
the lower appellate Court is correct. As 
has been held by a Full Bench of this 
Court in the case of Ram Saraa Das v. 
Bhaqwat Prasad (l), no decree for pre¬ 
emption can be passed in favour of any 
person unless he has a subsisting right 
of pre-emption at the time of the decree. 
So that if either by loss of his own right 
or by an acquisition of a right by the 
defendant the preference is destroyed by 
the time the decree comes to be passed 
the plaintiff ceases to be entitled to such 
a decree. In the present case no doubt 
all the rival pre-oraptors had a subsist¬ 
ing right of pre-emption as against the 
vendees. But the rival pre-emptors are 
also impleaded as pro forma defendants 
and no decree for pre-emption can be 
passed in favour of Ram Raj Tewari un¬ 
less the Court is satisfied that he has a 
subsisting right to obtain the decree at 
the date when that decree is to be passed. 
Inasmuch as Ram Raj Tewari has lost 
his preference as against Sheoraj and 
others it seems to us impossible to pass 
a decree in favour of Ram Raj Tewari 
and others for a share as regards which 
he has no preference compared with 
Sheoraj and others. Although S. 19 does 


(I) A. I. R. 1929 All. 53 (S.B.). 
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not in express terms apply to the case 
of rival pre-emptors tli9 interpretation 
which has been pub upon it and which 
requires that the right of preference of 
the plaintiff should subsist till the time 
of the decree makes this view consistent 
with the ruling in the Full Bench ca3e. 

It may further be pointed out that 
S. 13 which lays down that where two 
or more persons claiming (pre-emption) 
are equally entitled to pre-emption, the 
property shall be equally divided between 
them, uses a present tense and not a past 
tense. That section cannot be interpreted 
to mean that they must have been equally 
entitled to pre-emption on the date of 
the sale-deed. That the date of the sale- 
deed is not the absolute crucial date in 
suits for pre-emption is apparent from 
the provisions of S. 20 in which a subse¬ 
quent acquisition by the purchaser places 
him on the same footing as the pre- 
emptor. Although the case is not free 
from difficulty we hold that the view 
taken by the lower appellate Court is 
correct. Bam Raj Tewari nob having any 
preferentiaf right as against Sheoraj and 
others at the time of the decree is only 
entitled to share the property equally, 
and not to claim the whole. We, there¬ 
fore, dismiss this appeal. 

p n./r.k. Appeal dismissed. 
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Niamatullah and Bennet, JJ. 

[Lal) Behari Lal —Defendant—Ap¬ 
pellant. 

v, 

Allahabad Bank , Ltd., Cawnpore and 
another —Plaintiff and Defendant—Res¬ 
pondents. 

First Appeal No. 285 of 1026, Decided 
on 31st May 1929, against decree of 
First Sub-Judge, Cawnpore, D/- 4th 
March 1926. 

(a) Contract Act, S. 135 — Defence of 

giving time contemplates subsequent con¬ 
tract between creditor and debtor to extend 
original contract time. 

Defence, made by surety to the effect that 
creditor gave time to the principal debtor 
without his consent, based on S. 135 contem¬ 
plates a subsequent contract between a credi¬ 
tor and the principal debtor whereby time 
originally fixed is subsequently extended. 

[P 665 G 1] 

(b) Negotiable Instruments Act, S. 4—Per¬ 
son executing promissory note cannot be 
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held in law to have position of surety—Com 
tract Act, S. 132, Illustration. 

There is an essential antithesis between the* 
legal position of a surety and that of the exe¬ 
cutant of a promissory note and so a personi 
who executes a promissory note cannot be' 
held in law to have the position of a surety 
A, I. R. 1924 Rang. 360, Dist. [P 665 C 2], 

Peary Lal Banerji , Indu Bhusharu 
Banerji and Narain Prasad As than a~ 
for Appellant. 

Kailas Nath Katju —for Respondents.- 

Judgment. —This is an appeal by one? 
of the defendants, L. Behari Lal, against* 
the decree passed by the learned Subor¬ 
dinate Judge of Cawnpore, awarding to- 
the plaintiff-respondent, the Allahabad 
Bank, Ltd., the balance due on a promis¬ 
sory note. It is admitted that this pro¬ 
missory note for Rs. 25,000, dated 5tb 
February 1923, was executed both by/ 
the defendant-appellant, L Behari Lal,. 
and by the other defendant Jagan Nath- 
Subsequently to the execution of this- 
promissory note, Jagan Nath paid a surm 
of Rs. 5,000 to the Bank on 2nd August- 
1923, and after that date he disappeared;: 
and on the application of the appellant- 
insolvency proceedings were taken' 
against Jagan Nath. The appellant has- 
made a number of payments to the Banlc 
subsequently, and the present suit was- 
instituted after these payments had beem 
made by the appellant. 

The chief point argued before us oqj 
behalf of the appellant is that his liabi¬ 
lity was only that of a surety and not of 
a principal. If this proposition were- 
conceded, it was argued for the appellant 
that the Bank had given time to Jagan* 
Nath without the consent of the appel¬ 
lant and that, therefore, the appellant- 
would be discharged from liability. The- 
learned counsel relied on the fact that- 
the appellant bad signed the promissory- 
note and the receipt for Rs. 25,000 om 
24th January 1923, and that it was not* 
until 5th February 1923, that a. 
period was fixed for the repayment of 
the loan in a letter (Ex. E) which was- 
written by Jagan Nath alone to the* 
Bank. That letter states that Rs. 5,COO' 
would be repaid in six months, and the 
balance within one year from date. The- 
case for the appellant now put forward, 
is that the appellant was not aware of 
the period fixed in this letter, and*, 
therefore, that the appellant intended 
that the loan should be payable oft 
demand. We find, however, that thi* 
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point has not been supported by any 
statement to that effect by the appellant 
in the evidence which he gave before the 
lower Court. Nor is there any evidence 
to that effect on the record. In fact, the 
appellant admits that on a date subse¬ 
quent to 16th February 1925, he ini¬ 
tialled the alteration of the date of the 
promissory note from 5th January, to 
5th February, that is, 11 days subse¬ 
quent to the letter of 5th February, and 
the natural presumption is that the ap¬ 
pellant was fully aware of the period 
fixed for repayment in that letter. 

We may also refer to the fact that the 
promissory note states that interest is to 
be at 9 per cent per annum on the half- 
yearly rests. Accordingly it is clear 
that the promissory note contemplated 
that the loan would be for a period of 
more than one half year, and, therefore, 
the argument that the appellant was 
under the impression that the promissory 
note was only intended to be on demand 
is an unsound argument. We may also 
allude to the fact that in a letter, dated 
23rd January 1923, Ex. G, the Allahabad 
Bank in Cawnpore wrote to the head 
otfice stating that the period for which 
the loan was required was 18 months. 
Subsequently the head office decided that 
the period of loan should not be more 
than one year. We consider that these 
facts could not have been hidden from 
the knowledge of the appellant ; and the 
appellant has not given evidence that he 
was unaware of these facts. 

We may also note that the case, as 
put forward in the written statement, is 

“ that the plaintiffs Bank gave time to de¬ 
fendant 2, the principal debtor, without ob¬ 
taining answering defendant’s assent to it: 
para. 19 of the written statement.” 

Such a defence, based on S. 135, Con¬ 
tract Act, contemplates a subsequent 
contract between the creditor and the 
principal debtor, whereby the time ori¬ 
ginally fixed is subsequently extended, 
in the present case there was no subse¬ 
quent contract between the creditor and 
defendant 2 by which the period was 
extended, and, therefore, S. 135, Con¬ 
tract Act, has no application. We next 
examine the question as to whether, 
under the circumstances of the present 
case, the appellant can be held to be a 
surety only. Reliance is placed on a 
passage in Ameer Ali and Woodroffe’s 
Evidence Act, Edn. 8, p. 626, in which 
it is stated, without any authority 


whatever, that evidence might be ad¬ 
missible to show that one of the several 
obligors of a bond or a bilkof-exchange 
was a surety only. Even in the text re¬ 
ference is not made to a promissory note, 
and the case of a bond or a bill-of-ex- 
ohange may conceivably be different ; 
but for the proposition as laid down in 
the text no authority whatever is pro¬ 
duced. 

Reference is also made to the ruling, 
of a single Judge, reported in A. I. R. 
1924 Rangoon , p. 360, in which it was 
held that where a promisee knew that 
one co-executant was a surety for an¬ 
other co-executant, evidence might be 
admitted to prove this fact. In this 
ruling the only question considered was 
the effect of S. 92, Evidence Act, and no 
question was raised as to the legal affect 
of a person signing a promissory note as- 
an executant. We consider, therefore,, 
that the ruling is no authority what¬ 
ever for the legal effect of the action of 
the appellant in signing this promissory 
note as an executant. Under S. 4,. 
Negotiable Instrument Act, a promissory 
note is an instrument in writing con¬ 
taining an unconditional undertaking, 
signed by the maker, to pay a certain 
sum of money only to, or to the order of., 
a certain person, or to the bearer of the 
instrument. The chief point about this 
definition is that the undertaking to pay 
must be unconditional. On the other 
hand, the definition of surety in Ss. 124 
and 126, Contract Act, is that a surety is 
a person who undertakes a liability 
which is conditional on the failure of 
another person to discharge his liability. 
There is, therefore, an essential anti¬ 
thesis between the legal position of a 
surety and that of the executant of a 
promissory note. We consider, there¬ 
fore, that as the appellant executed this 
promissory note, ho cannot bo held in 
law to have the position of a surety. In 
this connexion we would also refer to 
S. 132, Contract Act, and to the illustra¬ 
tion attached to it. That illustration 
is similar to the present case, and it is- 
laid down that, where two persons 
jointly execute a promissory note, they 
are jointly liable on that promissory 
note in spite of the fact that they may 
have made a contract between themselves 
by which one of them only would be liable 
on default of the other. We consider 
that the decree of the lower Court is- 
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•correct., and we dismiss this appeal 

weifch costs. 

S.N / R.K. Appeal dismissed. 
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MUKEE.II AND NlAMATULLAH, JJ. 

Shiam Lal —Plaintiff—Applicant. 

v. 

Moti Ram and others — Defendants — 
'Opposite Parties. 

Civil Revn. No. 216 of 1927, Decided 
•on 25th April 1929, against order of 
First Addl. Munsiff, Meerut, D/- 12th 
August 1927. 

Civil P. C., S. 47—Consent decree on con¬ 
dition that if defendant deposited certain 
amount within certain time suit shall stand 
dismissed or else it shall stand decreed— 
Defendant depositing amount but after 
period fixed—Court declaring deposit to 
have retrospective effect dismissed suit— 
Court’s order not being in discharge or 
satisfaction of decree was not appealable— 
Court had no power to extend time for mak¬ 
ing deposit—Civil P. C., S. 148. 

Court first pass3d an -incompleto decree by 
consent of parties that in case defendant 
deposited certain amount within certain time 
the suit shall stand dismissed, or else if no 
deposit was made within that time the suit 
9hall stand decreed. Defendant deposited 
the amount but after the period fixed was over 
aud the Court declared that the deposit should 
have retrospective effect and the suit conse¬ 
quently was dismissed. 

Held ; that the order of the Court, not being 
in satisfaction or discharge of a decree, was 
not appealable. [P 666 C 2] 

Held further : that tho Court had no power 
to extend the period of time fixed for making 
the deposit because, although, wherein the 
progress of the suit something has to be done, 
.Court granting time can extend it under 
S. 148, still where the decree finally settles 
the rights of the parties, tho Court cannot 
extend time so as to interfere with the rights 
of the parties ; 40 All. 570 and 42 All, 630, 
Appr. [P 667 Cl] 

N. C. Vaish—ior Applicant. 

Patina Lal —for Opposite Parties. 

Judgment. —This application in revi¬ 
sion must be allowed. The plaintiff 
Shyam Dal sued for recovery of posses¬ 
sion over certain properties. The parties 
agreed that they would abide by a state¬ 
ment made by a certain gentleman, Khem 
*Chand. Mr. Khem Chand made a 
^statement to the effect that if defen- 
-dant 1 paid the sum of Rs. 2,100 within 
'two months of the date of his making 
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the statement, which was 10th June 
1927, the suit would stand dismissed, 
and if defendant 1 failed to pay, the 
suit would stand decreed. The learned 
Munsif before whom the case was, passed 
a decree in those terms. Defendant 1 
on 10th August 1927, on which day, the 
two months’ period expired, paid into 
Court the sum of Rs. 1,150. He, further, 
made an application to the Court for 
granting three months’ further time to 
him, to pay up the balance. On 12th 
August 1927, the learned Munsiff, after 
hearing the parties, refused that applica¬ 
tion. On the same date, defendant 1 
deposited the balance of the money. On 
the deposit being made, the learned 
Munsiff made a declaration that this 
payment would have a retrospective 
effect, as if the money had been paid on 
10th August 1927. The effect of this 
declaration was that the decree which 
should have been in plaintiff’s favour, 
went against him and the plaintiff’s suit 
stood dismissed. The plaintiff has come 
up in revision and his contention is that 
the Court below had no jurisdiction to 
extend the time and his order dated 12th 
August 1927, should be set aside. 

Mr. Panna Lal, the learned advccvte 
for the respondents, has taken the objec¬ 
tion that the order was appealable and 
no application in revision lay. His con¬ 
tention is that the order was virtually 
one under S. 47, Civil P. C., and, there¬ 
fore, being a decree, was appealablo. We 
do not accept this contention as correct. 
The decree that was passed on 10th June 
1927 was an incomplete decree, which 
was to take its final shape on certain 
things happening or not happening, 
within two months. If a deposit was 
made within two months, the decree was 
to take this shape, namely, the suit of 
the plaintiff was to stand dismissed. If, 
on the other hand, no deposit was made, 
the decree was to be in favour of the 
plaintiff, allowing him to recover pos¬ 
session of property. The question, that 
arose before the learned Munsiff, was, 
what shape the decree should take in 
consequence of the deposit made by the 
defendant. The question that arose, was 
not, therefore, a question of the satisfac¬ 
tion or discharge of a decree. On the 
merits, we are of opinion, that the Cour 
below had no jurisdiction to extend time 
We agree with the cases decided in this 
Court, namely, Sajjadi Begam v. Di 
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war Husain (L) anl Kandkaiya Singh 
v. Mt. Kundan l 2). The power given to 
the Court under S. 148, Civil P. C., is a 
Ipower to extend time where any pariod 
is fixed or granted by the Court to do an 
act prescribed or allowed by the Code of 
Civil Procedure, i e., where, in the pro¬ 
gress of the suit, something has to be 
done by a party, the Court granting the 
time may extend the time. But where 
the decree settles the rights of the 
parties finally, the Court cinnot extend 
time so as to interfere with the rights 
of the parties. The result is that we 
allow the application and set aside the 
order of 12th August 1927, pissed by the 
learned Munsitf. The result is that the 
deposit of 12th August 1927 will not be 
treated as deposit mideon 10th August 
1927 The opposite pirties will pay the 
costs of the application in this Court. 

S.N./r.k. Order set aside. 

(1) [1819] 40 All. 570 = 47 I. 0. 4 = 1G 

A. L. J. 625. 

(2) [1920] 42 All. 63) =* 57 I. C. 1G = 18 

A. L. J. 826. 
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StJLAIM AN AND PCJLLAN, JJ. 

Debi Dayal —Defendant —Appellant. 

v. 

Ghasita and others — Plaintiffs and 
Defendants—Respondents. 

Second Appeal No. 960 of 1927, Deci¬ 
ded on 2nd May 1929, against decree of 
Addl. Sub-Judge, Banda, D/- 7th March 
1927. 

Specific Relief Act, S. 27 (b)— A selling his 
house to IS for Rs. 175 and B agreeing to 
sell it back to A in case he sells at all, for 
Rs. 175 only and to another only if A decli¬ 
nes to purchase it to that price— B then sell¬ 
ing it to C, who hadnotice of that agreement 
for Rs. 300 notwithstanding A’.s offer for 
Rs. 175 Agreement was not void but per¬ 
sonal contract, which could be enforced 
against C who purchased having notice of it— 
A s suit to enforce that agreement would 
not amount to claim for pre-emption—Agra 
Pre-emption Act, S. 3. 

A sold his house to B for Rs. 175 and B made 
an agreemsut that in case he would transfer 
the house he would sell it back to A for the 
came price of Rs. 175 and to nobody else unless 
A declines to purchase-it for that price. B then 
sold the house to C who had notice of the 
agreement between A and B, for Rs. 300 dis¬ 
regarding A’s offer for Rs. 175. A then sued 
for enforcement of the oontract. 

Held: that the agreement in question was 
not void on account of ambiguity or as offen- 


ding against the rule of perpetuity or as being 
an absolute restraint on alienation. It was 
merely a personal contract between A and B 
and as such A could enforce it against the 
purchaser G who had notice of the contract. 

[P 667 C2] 

Held further : that A's suit did not amount 
to a claim for pre-emption and hence was not 
unen tertainablo by the provisions of S. 3 Agra 
Pre-emption Act. [P GG8 C 2] 

K. N. Laghate—iov Appellant. 

Shiva Prasad Sinha —for Respondents. 

Judgment. —This is a defendant’s ap¬ 
peal arising out of a suit for the enforce¬ 
ment of a contract embodied in an un¬ 
registered agreement dated 5th March 
1923. On that date the plaintiffs sold 
this house to defendant 1 for Rs. 175 and 
the latter agreed by that agreement to sell 
the house back to them for’the same price 
Rs. 175 when he wantel to transfer it and 
that only if they declined to repurchase 
the house he would sell it to other per¬ 
sons. Abdul Ghafur defendant 1 sent notice 
to the plaintiffs and asked them to pur¬ 
chase the house for Rs. 300. They de¬ 
clined to purchase it on that price but 
offered to repurchase it for Rs. 175. 
Ignoring this offer Abdul Ghafur sold 
this house to the vendee appellant. The 
finding of the lower appellate Court is 
that before the appellant took the sale- 
deed he was warned by the plaintiffs of 
their right to take it back and he took 
the sale-deed with full knowledge of the 
agreement between the parties. The 
Court of first instance held that the agree¬ 
ment was void and dismissed the suit. 
The lower appellate Court has held that 
it is in force and has decreed the claim 
but on payment of Rs. 300 and not 
Rs. 175. The purchaser Debi Dayal has 
appeiled to this Court but the plaintiffs 
hive not filed any cro3S-objections. 

In our opinion the agreement in ques-j 
tion cannot be deemed to be vjid on ac¬ 
count of any ambiguity or on account: 
of its offending against the rule ol 
perpetuity. This was a special personal 
contract between the parties which was, 
binding on them and could be enforced 
against the transferees with notice but 
not otherwise. The parties to the agree¬ 
ment are still alive and it is quite clear 
that defendant 1 was bound by the con¬ 
tract to re-transfor the house to the plain¬ 
tiffs on-the price mentioned therein and 
could not sell it to other persons unless 
they refused to take it. The appellant 
having purchased the house with notice 
of this agreement the contract can be en- 
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forced against him under S. 27, sub-Cl. (b) 
Specific Relief Act. 

It is next contended that the plaintiffs’ 
claim is really one for pre-emption and 
such a claim on a private contract cannot 
be entertained in viow'of the provisions of 
S. 3, Agra Pre-emption Act. The right of 
preemption under S. 4, sub-Cl. 9 is defi¬ 
ned to he a right to be substituted in 
place of the transferee. The plaintiffs in 
this case did not want to be substituted 
in place of Debi Dayal. In fact they did 
not want to pay the price which Debi 
,Dayal paid. Their whole claim was to 
enforce the contract to resell the house 
jtO'them on the fixed price of-Rs. 175. This 
lis therefore not a suit for pre-emption 
governed by the Act but for the enforce- 
;ment of a special contract between the 
iparties. 

The learned advocate for the appellant 
has contended that inasmuch a3 the 
plaintiffs have acquiesced in the decree 
for the payment of Rs. 300 by them, they 
must be taken to have treated the suit as 
one for pre-emption. We think that no 
estoppel can arise on that account. The 
defendants suggested that there had been 
improvements made in the house and 
the plaintiffs might well have acquiesced 
in the decree for the payment of a large 
amount on account of these improvements. 
Under the agreement there was no abso¬ 
lute restraint on alienation and S. 10, T. 
P. Act, is obviously inapplicable. The 
respondents have not made good the defi¬ 
ciency in the amount of the court-fee paid 
by them in the Court below. In view of 
a previous order passed by a learned 
Judge of this Court we have not allowed 
their counsel to be heard. The appeal is 
accordingly dismissed without any order 
as to costs hut no decree will be pre¬ 
pared by this Court’s office unless the 
amount of the court-fee is made good. 

S.N./RK. Appeal dismissed. 
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Boys and Young, JJ. 

Piare Lal and others —Plaintiffs Ap¬ 
pellants. 

v. 

Jhabba Lal —Defendant—Respondent. 

Second Appeal No. 700 of 1926, Deci¬ 
ded on 17th May 1929, against decree of 
Dist. Judge, Bulandshahr, D/- 12th 
January 1926. 


Agra Tenancy Act (1901), Ss, 163 and 164 
—Cosharers suing lambardar for profits can 
join in same suit—Civil P. C,, O. 1, R. 1, 

Cosharers suing lambardar for their respec¬ 
tive share of profits under S. 164 can join in 
the same suit because their several rights 
arise out of the same act, viz., the lambardar’a 
failure todivids profits among cosharer9 on 
the date on which they are divisible which it 
is the duty of the lambardar to do.[P 668 0 2} 


Peary Lal Banerji —for Appellants. 

Panna Lal —for Respondent. 

Judgment. —This is a plaintiffs’ ap¬ 
peal arising out of a suit for profits under 
S .164] of the old Tenancy Act brought 
against the lambardar. Three plaintiffs 
sued in the one suit, and it is immaterial 
whether their shares were equal or un¬ 
equal. The question was raised whether 
the three plaintiffs could join their sepa¬ 
rate claims for relief in one suit. They re¬ 
lied primarily upon 0.1,R. 1. Both Courts 
have repelled thoir contention and have 
dismissed the suit. The only question 
then that we have to decide is, whether 
or no, by the provisions of O. 1, R. 1, the 
three plaintiffs were entitled to join to¬ 
gether in the one suit. O. 1, R. 1» de¬ 
clares that 

“all persons may be joined in one suit as plain¬ 
tiffs in whom any right to relief...— ...arising 

out of the same act.is alleged to exist, 

whether jointly, severally or in the alter¬ 
native, where if such persons brought separate 
suits, any common question ot law or fact 

would arise.” 

It is not necessary to consider the 
other phrases occurring in the rule. We 
are satisfied that the plaintiffs’ several 
rights to relief arose out of the same act. 
By S. 163, Tenancy Act, it is laid down 


the absence of any determination of the 
e by the settlement officer or of an express 
eement among the cosharers profits shall 
divisible on such dates as the Local Govern- 
nt may by rules made under the Act pres- 

be.” 

Dates have been prescribed and no 
estion arises in this case in regard to 
a point. The section itself only says 
ia ll be divisible,” and the phrase is 
an to the construction that it is not 
arein laid down that it is the lambar- 
r’s duty to proceed to a division of the 
ofits’on the date on which they become 
visible. It is open to the construction 
at all that is laid down is that from 
0 date fixed it is open to cosharers to 
me and claim their share of the profit- 
ie real meaning, however, of these 
jrds, as laying down an express duty 
the lambardar is made clear by the 
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rules framed by the Board of Revenue in 
virtue of their powers under S. 234 (f), 
Land Revenue Act. The material rule 
is to be found at para. 18 (b) of the Cir¬ 
cular No. 8-III sanctioned by the Local 
Government on 21th February 1902. The 
rule reads as follows: 

“The duties of a lambardar are.(c) “to 

divide at the appointed time such profits as 
may be divisible among the cosharers whom 
he represents.” 

We quote from the most recent edition 
of the Manual of the Revenue Depart¬ 
ment for the United Provinces, at p. 63 
This, in our view, removes the only possi¬ 
ble doubt that might have existed as to 
the effect of S. 163. In our opinion, 
therefore, the lower Courts were wrong 
in dismissing the plaintiffs’ suit on the 
ground that the three plaintiffs could not 
join in the one suit. We set aside the 
decrees of both Courts and direct the trial 
Court to restore the case to its register 
of pending suits and to proceed with the 
determination of the case according to 
law. The appellant will have the costs 
of this appeal and the appeal in the lower 
appellate Court. Other costs will abide 
the result. 

S.n./r.k. Case remanled. 
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Niamatullah and Bennet, JJ. 

Johari Mal and another —Plaintiffs— 
Appellants. 

v. 

Balmakund and others —Defendants — 
Respondents, 

Second Appeal No. 1391 of 1927, De¬ 
cided on 30th April 1929, agiinst the 
decree of Sub-Judge, Balandshahr, D/- 
21st April 1927. 

(a) Practice — Jurisdiction — Civil Court 
holding suit non-entertainable by it but 
entertainable by revenue Court cannot dis¬ 
miss suit but must return plaint for pre¬ 
sentation to proper Court. 

Where a civil Court holds that a suit is 
not entertainable by it being one within the 
exclusive jurisdiction of the revenue Court, 
it cannot dismiss the suit on the ground that 
it is barred by limitation but must return the 
plaint for presentation to the proper Court. 

,.\ A _ [P 670 Cl] 

ra Tf nanC . y Ack f 1901 », S. 146, para. 

. aln *“* 8 suing for value of crops and 
alleging that crops were misappropriated 
shortly after distraint and that sometime 
afterwards decree for arrears of rent was 
obtained, execution of which was applied 


for by plaintiffs’ arrest.—S. 146 does not ap¬ 
ply so as to bring suit within revenue Court's 
exclusive jurisdiction. 

Section 146, para. 3, provides for a case 
where the proporty is under distraint, and 
continues to be so when it ought to be with¬ 
drawn. But iD the case whore the plaintiffs 
suing for value of crop3 allege that the crops 
were misappropriated shortly after distraint, 
that sometime afterwards a decree for arrears 
of rept was obtained and execution of that 
decree was applied for by arrest of the plain¬ 
tiffs, S. 146 does not apply so as to make the 
case exclusively cognizable by revenue Court. 

[P 671 C 1J 

(c) Practice — Jurisdiction—Court cannot 
disown jurisdiction by assigning to suit 
character which plaintiff did not intend it 
to have. 

It is not permissible for a Court to disown 
jurisdiction by assigning to the suit a charac¬ 
ter which was not intended by the plaintiffs 
to have and which cannot be assigned to it 
without resorting to a far-fetched theory not 
based on the allegations contained in the 
plaint and on a proper consideration of the 
entire frame of the suit. [P 671 C lj 

(d) Jurisdiction—Civil and revenue Courts 
—Question of tort included — Suit can be 
tried by civil Court — Agra Tenancy Act, 
S. 146. 

Any irregularity in following the procedure 
laid down by the Tenancy Act regarding dis¬ 
traint of crops and the injury resulting from 
such irregularity may well be left to bo dealt 
with by the revenue Court ; but the broader 
questions arisiug in actions based on tort are 
not excluded from the jurisdiction of the 
civil Court, which is -more competent to deal 
with them. [P 671 C 1, 2] 

M. L. Ayariuala —for Appellants. 

N. C. Vaish —for Respondents. 

Judgment. —This appeal arises out of 
a suit brought by the plaintiff appellants 
in the Court of the Munsif of Khurja for 
recovery of Rs. 1,600, being the value of 
the crops which the defendants first 
party (defendants 1 and 2) are alleged to 
have misappropriated. Defendant 1 is 
the landlord of the holding of which one 
Lahori is the occupancy tenant. Plain¬ 
tiff 1 (Johari Mal) is tbe sub-tenant 
holding it from the latter. Plaintiff 2 
and defendant second party (defendants 
3 and 4) cultivated the land in 1332F. 
under a batai arrangement with 
plaintiff 1. Rent having fallen in 
arrears in 1332F., the defendant 1 dis¬ 
trained the rabi crops on 19th March 
1925, and appointed his servant, defen¬ 
dant 2, as the shehua. The pi aintiffs’ 
case is that on 7th April 1925, the 
crops were taken away by the defen¬ 
dants first party, who misappropriated 
the same, and that sometime afterwards 
defendant 1 obtained a decree for arrears 
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of rent which the plaintiff 1 had to 
satisfy to avoid a threatened arrest in 
execution of that decree. It is also 
mentioned in the plaint that plaintiff 1 
filed a complaint in the criminal Court, 
presumably, charging the defendants first 
party with the offence of criminal mis¬ 
appropriation ; but it was unsuccessful. 
The defence so far as it is material to 
notice was that plaintiff 2 and the 
defendants second party in cjllusion 
with plaintiff 1, dishonestly carried 
away the crops in spite of distraint, that 
the suit is cognizable only by the re¬ 
venue Court and that it is barred by 
limitation. The suit has been thrown 
out by both the lower Courts on the 
ground that it is within the exclusive 
jurisdiction of the revenue Court. The 
plaintiffs appeal to this Court. 

It should he noticed that the lower 
Courts dismissed the suit instead of re¬ 
turning the plaint for presentation to 
the revenue Court, as should have been 
done. The reason assigned by the lower 
appellate Court for this course is that 
the suit, if instituted in a revenue 
Court, would be time barred. If the 
;civil Court has no jurisdiction to en¬ 
tertain the suit, it has none to decide the 
question of limitation, nor is it open to 
the civil Court to decide the question of 
limitation for the revenue Court in an¬ 
ticipation. The plaint should have been 
returned for presentation to the proper 
Court, leaving it to the plaintiffs to 
present it before the revenue Court or 
|not, as they may be advised. The order 
'of the lower Court must be modified to 
that extent in any view of the case. 

On the main question arising between 
the parties, viz., whether the civil Court 
has jurisdiction to entertain a ^uit of 
this character, it cannot be disputed 
that a civil Court has such jurisdiction, 
unless it is excluded by some rule of law. 
The lower Courts have held that the 
present suit is one of those which are 
declared by S. 167 read with Sch. 4 (6) 
and S. 146, Tenancy Act 2 of 190L to be 
exclusively cognizable by the revenue 
Court. If it is a suit of the description 
given in S. 146, there can be no doubt 
that the Courts below were right. 
Bearing in mind the allegations contained 
in the plaint which attribute to the de¬ 
fendants first party a criminal misap¬ 
propriation of the crops I interpret it 
in that sense—it will be found that the 


192* 

suit is not within the purview of S. 146- 
That section runs as follows: 

“If any person under colour of this Act dis¬ 
trains or sells, or causes to be sold, any pro¬ 
perty otherwise than according to the pro¬ 
visions of this Act, 

“or if any distrained property is lost,, 
damaged or destroyed by reason of the dis¬ 
trainer not having taken proper precautions' 
for the keeping and preservation thereof, 

“or if the distraint is not immediately 
withdrawn when it is required to be with¬ 
drawn by any provisions of this Act, 

“the owner of the property may institute a- 
suit against the distrainer for compensation 
for any injury which he has thereby sus¬ 
tained. 

“If the distrainer is an agent or servant, his 
principal may be joined as a defendant in the 
suit.” 

The sale referred to in the section is* 
what must follow every distraint and; 
should be made in the manner laid down 
by the Act: see S. 128 et se qua . If 
the distrainer sells it in any other 
manner, he can be sued before the re¬ 
venue Court for damages arisiog out of 
such an irregular sale. The present suit 
does not complain of any sale, and is ob¬ 
viously not covered by the first para¬ 
graph of the section. The plaintiffs do 
not likewise complain that the crops- 
were “lost, damaged or destroyed by rea¬ 
son of distrainer not having taken pro¬ 
per precaution.” The second para which- 
clearly contemplates a case of negligence' 
on the part of the distrainer, and the* 
damages arising therefrom cannot be so* 
construed as to include the case of deli¬ 
berate misappropriation, as is alleged ins 
the present case. That part of the sec¬ 
tion, therefore, does not apply. The- 
lower appellate Court considers the- 
third paragraph to be applicable, because 
subsequently a decree for rent was ob¬ 
tained and satisfied by the plaintiffs. It- 
argues that: 

“there is a provision that if a distraint is 
not immediately withdrawn when it ought to 
bo legally withdrawn then a suit for com¬ 
pensation for any injury sustained by the- 
owner of the property against the distrainer is- 
covered by this section. When a distraint is 
legally withdrawn the distrainer is bound to 
place the distrained property in the custody 
of its owner and if he fails to do that, 1 . ©• 1 
he fails to restore the property, the owner oi 
the property can sue under this section. 

I cannot accept this reasoning, which is 
based on a distorted view of the plain- 
language employed in the section 
provides for a case where the property is- 
under distraint, and continues to be so 
when it ought to, be withdrawn. Ia too 
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case before us, the plaintiffs allege—and 
we must accept their allegation in de¬ 
termining the question of jurisdiction 
that the crops were misappropriated 
shortly after distraint—that sometime 
afterwards a decree for arrears of rent 
was obtained and execution of that de¬ 
cree was applied for by arrest of the 
plaintiffs: see para. 9 of the plaint. If 
their case is true, there was no property 
left and no subsisting distraint which 
could be withdrawn at the time the de¬ 
cree was satisfied It should be remem¬ 
bered that the crops under distraint are 
to be stored by the cultivator or, if he 
neglects, by the distrainer, in some con¬ 
venient place in the neighbourhood': see 
S. 124, so that, when the distraint is 
withdrawn, the crop3 can be physical¬ 
ly available to the cultivator It is 
also relevant to refer to S. 128, 
which requires the distrainer to take 
steps for sale through the sale officer 
within five days after distraint. It is 
clear to my mind that the plaintiffs’ 
suit is not for compensation for injury 
sustained by them in 'consequence of the 
distraint not having been withdrawn 
when the law required it to be with¬ 
drawn. It is not permissible for a 
Court to disown jurisdiction by assigning 
to the suit a character which was not in¬ 
tended by the plaintiffs to have and 
which cannot be assigned to it without 
resorting to a farfetched theory not 
based on the allegations contained in the 
plaint and on a proper consideration of 
the entire frame of the suit. There is no 
other provision in S. 146 which gives 
jurisdiction to the revenue Court in res¬ 
pect of a suit of this character. 

We must give effect to the law ac¬ 
cording to the plain meaning of 
the language employed, and should 
not consider whether it would be 
more expedient to have a suit of this 
kind tried by a revenue Court. It is 
not difficult to discern the line of 
demarcation between the jurisdictions of 
civil and revenue Courts in this respect. 
The Tenancy Act premits distraint under 
the supervision of the revenue Court. 
Any irregularity in following the pro¬ 
cedure laid down by the Act in that be¬ 
half and the injury resulting from such 
irregularity may 'well be left to be dealt 
with by the revenue Court ; but the 
broader questions arising,,*^ 
based on tort are not excluded from the 


jurisdiction of the civil Court, which is 
more competent to deal with them For 
the reasons stated above, we are of opin¬ 
ion that the suit of the plaintiffs as 
framed was rightly instituted in the 
civil Court. We set aside the orders of 
the Courts below and direct the Court of 
first instance to entertain the suit in¬ 
stituted by the plaintiffs and proceed to 
try it according to law. 

S.N.'r.K. Case remanded. 
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Dalal, J. 


Brij Kumar Lal Sahu —Purchaser— 
Appellant. 

v. 

Jagdamba Prasad and others —Judg¬ 
ment-debtors—Respondents. 

Execution Second Appeal No. 1060 of 
1928, Decided on 18th February 1929 
from decree of Sub-Judge, Jaunpur,. 
D/- 5th March 1928. 

# (a) Civil P. C., O. 21, R. 92, does not 
apply to confirmation of irregular sale. 

A sale, in which the judgment-debtors had. 
no opportunity of objection as they were en¬ 
titled to do under R. ‘JO or of paying up cer¬ 
tain items and getting the sale set aside as- 
laid down in R. 8J, was an irregular sale. To > 
such a confirmation R. 92 could not bo ap¬ 
plied, there being material ^irregularity in the 
sale as it did not comply with the provisions- 
of the Code. [P 672 C lj 

(b) Civil P. C., O. 21, R. 90-Scope—Sus¬ 
taining substantial injury by material irre¬ 
gularity is sufficient. 

Rule 90 requires no previous condition of 
deposit which is necessary under R. 89. The- 
proviso is satisfied if the judgment-debtors 
have sustained substantial injury by reason 
of tho material irregularity, being deprived, 
of their proper remedy and getting a low price 
in the sale. [P 672 C lj 

(c) Civil P. C., O. 43, R. 1 (j)—Scope. 

An appeal does not lie when no objection 

has been specifically allowed or dismissed by 
the executing Court. [P 672 C2J- 

5. N, Seth —for Appellant. 

Ambika Prasad —for Respondents. 
Judgment. —Mr. Seth has explained' 
the facts in his usual clear manner. I 
am afraid that I am not in agreement 
with him on the question of law. The - 
facts are somewhat singular. A simple 
money decree was put into execution by 
sale of the property of the judgment- 
debtors. The property was put up to 
sale on 20th April 1927, and purchased 
sections by the decree-holder Bhagwan Das for 
i / Rs. 255-6-6. The judgment-debtors were • 
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seven, of whom three objected on 19th 
Miy 1927. The objection was heard on 
:2nd July 1927, and time was given to 
the objectors either to deposit the decree 
imoney, or to discover another purchaser 
who would pay more. These three judg¬ 
ment-debtors out of seven produced one 
Brij Kumar Lal on 2nd August 1927. 
'This purchaser paid a sum of Rs. 300 on 
•6th August 1927, and the sale was set¬ 
tled with him and at once confirmed. 
On 25th August 1927 two of the other 
judgment-debtors appeared and sub¬ 
mitted to the Court that the sale in 
favour of Brij Kumar Lai was a collusive 
transaction between the three objecting 
judgment-debtors and Brij Kumar Lal, 
and that the sale should, therefore, be 
set aside. This objection was dismissed 
by the executing Court, but allowed by 
the lower Court of appeal. This is a 
second appeal by Brij Kumar Lal. Be¬ 
fore hearing it I took the precaution of 
having Rs 300 deposited in Court by 
the judgment-debtors, so that the pur¬ 
chaser whoso mouey has been removed 
•from the trial Court may not suffer. 
Mr. Seth desired this Court to hold that 
the confirmation of 6th August 1927 was 
confirmation of the sale of 20th April 
1927, and that after such confirmation 
no judgment-debtor can object. He argued 
that under O. 21, R. 92, the sale of 20th 
April 1927 had become absolute. This 
argument overlooks the fact that the sale 
confirmed was not the sale held on 20th 
April 1927 but it was a sale confirmed in 
favour of a new purchaser for a new sale 
price. No fresh sale had taken place on 
non-confirmation of sale in favour of the 
decree-holder. As the facts stand, a new 
irregular sale of 6th August was con¬ 
firmed on that very date. To such a 
confirmation R. 92 cannot be applied. 
To the sale of 6th August the other judg¬ 
ment-debtors had no opportunity of 
objecting as they were entitled to do 
:under R. 90, or of paying up of certain 
items and getting the sale set aside as 
laid down in R. 89. The objection made 
jon 25th August was within thirty days 
of this new sale of 6th August. There 
cannot be the slightest doubt of material 
irregularity in the sale of 6th August as 
it did not comply with the provisions of 
the Code. 

1 It was next argued that the items re¬ 
quired to be deposited under R. 89 were 
mot deposited by the objectors of 25th 


August 1927, and, therefore, the sale 
could not be set aside under that rule. 
There is, however, R 90 which requires 
no previous condition of a deposit, and, 
as I have already pointed out, there was 
material irregularity. The proviso is 
satisfied as the applicants have sustained 
substantial injury by reason of such irre¬ 
gularity because they were thereby de¬ 
prived of their proper remedy, and the 
price fetched must have been consider* 
ably less than the value of the property, 
when it is considered that the judgment- 
debtors have undertaken such great ex¬ 
pense of litigation and have promptly 
deposited a sum of Rs. 300 a t the direc¬ 
tion of this Court. 

,^yThere was also another argument ad¬ 
vanced by Mr. Seth. He pointed out 
that the remedy after the confirmation 
lay in an appeal under O. 43, R. 1 (j). In 
my opinion such an appeal could not lie 
as no objection had been specifically 
allowed or dismissed by the executing 
Court. 

An irregular proceeding is certain to -s 
cause injustice to some person or other, 
and this Court can only decide on a 
balance of such injustice. In the pre¬ 
sent case I am of opinion that there will 
be less injustice in paying off Brij Kumar 
Lal and setting aside the sale than in 
permitting the irregular sale of 6th 
August 1927 to have operation. 

In the result I dismiss this appeal and 
direct the sum of Rs. 300 deposited in 
this Court to be paid over to Brij Kumar 
Lal Sahu on proper application. 

Having regard to the facts of the case 
I direct that all parties shall bear their 

own costs throughout. 

Permission is granted to file a Letters 

Patent appeal. 

Mr. Ambika Prasad desires me to say 
that according to him no appeal lies, and 
that the point has not been decided , 
above. This may be held to be import¬ 
ant in a Letters Patent appeal, though 
not here. This Court, as a question of 
jurisdiction has been raised, could have 
interfered by way of revision because 
the allegation was that the trial Court 
had acted without jurisdiction. This 
observation is made to permit Mr. Am¬ 
bika Prasad to raise the same argument 
over again in case a Letters Patent ap¬ 
peal is filed. . . 

p.N./R.K. Appeal dismissed. 
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Pullan, J. 

Natha Bam —Defendant—Appellant. 

v. 

Bam Gir and others —Plaintiffs and 
Defendants—Respondents. 

Second Appeal No. 1692 of 1927, Deci¬ 
ded on 15fch May 1929, against decree of 
Addl. Sub-Judge, Aligarh, D/- 17th June 
1927. 

# Civil P. C., O. 21, R. 92—In execution 
sale, property not mortgaged wrongly inclu¬ 
ded—Judgment-debtor ignorant of it—Suit 
to recover possession of property thus sold in 
excess—Purchaser is not entitled to recover 
money for the property—Suit is not barred 
either by O. 21, R. 92 or by Lim, Act. 
Art. 12. 

Whero in execution of a decree for sale of 
the mortgaged property certain property of 
the judgment-debtor (other than the mort¬ 
gaged property) was wrongly included in the 
auction sale, and the judgment-debtor knew 
nothing of the sale, his suit to reoover posses¬ 
sion of the property sold in excess of the dec¬ 
ree would not be barred by 0. 21, R. 92, nor 
would it be barred by limitation sinoo the sale 
being a nullity, as it was not justified by the 
decree, no question of limitation under Art. 12 
would arise. Further as the judgment debtor 
know nothing of the sale, and as suoh was not 
in fault in not objecting when the sale was 
proclaimed, the purchaser would not be en¬ 
titled to get back the portion of his purchase 
money: A. I. R. 1928 All. 363, Foil.; A. I . R. 
1925 All. 236, Diit. [P 673 G 2] 

Panaa Lul —for Appellant. 

B. K. Malaviya —fur Respondents. 

Judgment. — The plaintiffs ia this 
suit were judgment-debtors in a mort¬ 
gage decree. The property which was 
mortgaged was 3/4th biswas in certain 
khatas, and a decree for sale was passed 
against that share. By mistake in the 
sale proclamation the property was stated 
to be lj biswas in accordance with the 
claim previously made by the mortgagee 
and successfully contested in the Court. 
In accordance with the sale proclama¬ 
tion a share of li biswas was sold and 
purchased by a third party. No objec¬ 
tion was made at the .time by the judg¬ 
ment-debtors, and they subsequently filed 
this suit The object of the suit is to 
recover that portion of the property 
which was sold in excess of the 3/4th 
biswas included in the mortgage. The 
plaintiffs have been successful in two 
Courts, and the auction-purchasers come 
before this Court in second appeal, alleg¬ 
ing that the suit was barred by 0. 21, 
R. 92, Civil P. C., and that it was fur- 
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ther barred by limitation. The cases on 
which the appellant relies are not of the 
Allahabad High Court with the excep¬ 
tion of one reported in Imtiaz-un-nissa 
v. Ghuttan Lai (1). In that case, as in 
the others relied upon by the appellant, 
it is taken for granted that the judg¬ 
ment-debtors could and should have made 
an objection when the property was 
wrongly proclaimed for sale. In this 
case there is a finding of the first Court 
that the judgment-debtors had no notice, 
and no knowledge of the sale, and this 
finding was not challenged in first ap¬ 
peal. It is too lato for the appellant now 
to argue in this Court that,the sale must 
be presumed to have taken place with 
the plaintiffs’ knowledge and that they 
are estopped from questioning its vali¬ 
dity. On the finding of the first Court, 
acquiesced in by the appellant in first 
appeal, there can be no question of es¬ 
toppel. 

It was held by a Bench of this Court 
in the case of Bulaki Das v. Kesri , A. I. 
B. 1928 All. 363, that where a judgment- 
debtor brings a suit to recover possession 
of a certain property (other than mort¬ 
gaged property) wrongly included in the 
auction-sale by the mortgagee in execu-' 
tion of his mortgage-decree, and purcha¬ 
sed by the mortgagee himself, the suit is 
not barred under 0.21, R.92. A for¬ 
tiori the same finding applies to the case 
where the purchaser is not the mortga¬ 
gee. In the same ruling it was held that 
the sale of the property which had not 
been mortgaged was a nullity, as it was 
not justified by the decree, and as such 
no question of limitation under Art. 12, 
Lim. Act, arises. The case reported ap¬ 
pears to me to be exactly parallel to the 
case before me so far as these findings 
are concerned. 

In my opinion the plaintiffs’ suit is 
barred neither by limitation nor by 
0. 21, R. 92, Civil P. C. The last point 
raised is that the purchaser should be 
entitled to get back a portion of his pur¬ 
chase money. But I am not awaro of any 
provision of law which could justify me 
in passing such an order. Such a plea 
could only be raised where the judgment- 
debtor was in some way in fault. Here 
there is a clear finding that the judg¬ 
ment-debtor knew nothing of the sale 
and he has taken the only means open to 
him to recover a portion of his property 

(1) A. I. R. 1925 All. 236=47 All. 304. 
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which hag been wrongly sold. There is 
no question of laying blame on either 
side; but the rule which must decide a 
case of this sort is caveat emptor. I 
dismiss this appeal with costs. 

S.N./R K. Appeal dismissed. 
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Sen, J. 

• Frank Gooivbs — Judgment-debtor. 

• v. 

Mufassil Bank , Ltd., Gorakhpur— 
Decree-holder. 

Execution Second Appeal No. 89 of 
1928, Decided on 3rd July 1928, against 
decree of Addl. Sub-Judge, Gorakhpur, 
D/- 18th October 1927. 

Civil P. C., O. 21, R. 2 (2)—Payraent out 

of Court — Application for recording sub¬ 
sequent payment made six months after 
previous payment attaching receipt for pre¬ 
vious payment and endorsement by decree- 
holder’s pleader about acceptance of sub¬ 
sequent payment is not application for 
recording and certifying previous payment 
and is barred—Limitation Act, Art. 174. 

Application by the judgment-debtor made 
six months after a payment, applying for de¬ 
posit of balance and attaching a receipt for 
the previous payment and containing an 
endorsement of the subsequent payment by 
the deoree-holder’s pleader i-» not au applica¬ 
tion for recording and certifying the previous 
payment under O. 21, R. 2 (2; and oven if it 
can be so regarded it is barred by limitation 
under Lim. Act, Art. 174. [P 675 C 1] 

K. Verma —for Appellant. 

N. Upadhya —for Respondent. 

Judgment. —This is a judgment- 
debtor’s appeal. On 12th of October 
1923, the appellant had borrowed 
Rg 1,000 faom the Mufassil Bank Ltd , 
Gorakhpur, on a promissory note. On 
15th December 1925, the Bank insti¬ 
tuted a suit for recovery of the principal 
amount together with interest. As a 
result of certain negotiations an instal¬ 
ment decree was passed against the ap¬ 
pellant on 25th January 1926. It was 
agreed that Rs. 250 should be paid by 
the debtor to the creditor on 25th Jan¬ 
uary 1926 and that the balance, namely, 
Rs. 1,005 was payable in two equal in¬ 
stalments of Rs. 502-8-0 on 30fch June 
1926, and 31st December 1926. 

On 25th January 1926, before the 
decree was passed the appellant paid to 
the respondent Rs. 2£0. On 18bh June 
1926, the judgment-debtor paid 


Rs. 264-10-0 to the decree-holder. On 
11th March 1927, the decree-holder ap¬ 
plied for execution of his decree for re¬ 
covery of Rs. 846-2-0 principal and in¬ 
terest by the arrest of the judgment- 
debtor. This application was subsequ¬ 
ently sought to be amended by a peti¬ 
tion dated 9th June 1927, because of a 
miscalculation as to the amount of in¬ 
terest. On 13th April 1927, the judg¬ 
ment-debtor paid to Babu Nawal 
Kishore Rs. 581 on account of the second 
instalment. 

The judgment-debtor contended that 
in the evening of 25th January 1926, he 
had paid Rs. 250 to the decree-holder in 
part satisfaction to the decree and that 
the decree-holder was not entitled to 
exeoute the decree for this amount. He 
also contended that the payment of this 
sum had been duly certified in Court 
under O. 21. R. 2, Civil P- C. and that 
the decree-holder was bound by the 
order of the Court certifying the 
payment. 

Thelearnei Munsif accepted the con¬ 
tention of the judgment-debtor and dis¬ 
missed the application for execution. 

The learned Additional Subordinate 
Judge of Gorakhpur has by his judgment 
dated 18th October 1927, reversed the 
decree of the Additional Munsif and 
directed that execution should proceed 
according to law. 

This appeal relates to Rs. 250 only 
forming part of the first instalment 
which was payable by the judgment- 
debtor on 30th June 1926. 

The judgment-debtor contends that 
he paid the aforesaid sum of Rs. 250 out 
of Court in the evening of 25th January 
1926, after the instalment decree had 
been passed and he relie3 upon an order 
passed by the executing Court on 19th 
June 1926, as an order recording a certi¬ 
fied judgment under O. 21, R. 2, (2), 
Civil P. C. 

On 18th June 1926, the judgment- 
debtor applied to the Court in writing 
that after deducting Rs. 250 already paid 
by the judgment-debtor on 25th January 
1926, he is depositing Rs. 264-10-0 being 
the balance due for the first instalment 
together with interest upto 30th June 
1926, and prays that the aforesaid sum 
be paid to the decree-holder. This ap¬ 
plication further stated that the receipt 
for Rs. 250 was attached thereto. The 
application bears an endorsement of the 
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decree-holder’s pleader that he has re¬ 
ceived Rs. 264-10-0 on account of the 
first instalment. 

This application on the very face of it 
is not an application within the purview 

of 0. 21, R. 2 (2). 

Where money payable under a decree 
is paid out of Court and the payment has 
not been certified by the decree-holder, 
it is open to the judgment-debtor to in¬ 
form the Court that such payment has 
been made. The procedure which has to 
be followed in such cases is (l) that the 
judgment-debtor is to apply to the Court 
to issue a notice to the decree-holder to 
show cause, on a date to be fixed by the 
Court, why such payment should not be 
recorded as certified; (2) if after service 
of notice no cause is shown by the 
decree-holder the Court shall record the 
same accordingly. 

Article 174. Lim. Act, prescribes that 
notice should be issued within 90 days 

of the date of the payment. 

The alleged payment is said to have 
jbeen made on 25th January 1926. The 
application of the judgment-debtor, 
dated 18bh June 1926, even if treated a3 

an application for issue of notice under 

0. 21, R. 2, is clearly time barred. As a 
matter of fact it is not an application 
of that description. No notice was is¬ 
sued to the decree-holder to show cause 
nor a date was fixed for this purpose. 

The order dated 19th June 1926, is 

somewhat peculiar and runs thus: 

“ An application as regards the payment 
of the first instalment was put up today, and 
the decree-holder verified the payment. It is, 
therefore, ordered that a mark bo made in the 
original register and it be forwarded to tho 
record room for being filed. 

The learned advocate for the appel¬ 
lant has not been able to refer this Court 
to any statement of the decree-holder on 
tho record verifying the payment of the 
entire amount due on account of the first 
instalment. Tho only statement on the 
record is the endorsement made by the 
pleader for the decree-holder as regards 
the payment of Rs. 264 10 0. The order 
in question does not purport to be an 
order recording the certification of pay¬ 
ment of the disputed amount. 

| The lower appellate Court was, there¬ 
fore, justified in holding that the pay¬ 
ment of the debatable sum was not cer¬ 
tified by the Court executing the decree. 

Under O. 21, R. 2, Cl. (3) a payment 
which has not been certified or recorded 


shall not be recognized by any Court exe¬ 
cuting the decree. 

The executing Court therefore was 
bound to ignore an uncertified payment 
and was bound to proceed with the exe¬ 
cution on the basis of no such payment 
having been made. The object of the 
legislature in enacting sub-Cl. (3), R. 2, 
was to ensure diligence on the part 
of persons interested in tho payment and 
to save the time of the executing Court 
being wasted by evidence of doubtful 
value being produced to prove payment. 
This rule though wholesome proves dis¬ 
astrous to uuwary judgment-debtors 
and is not unoften a weapon of oppres¬ 
sion in the hand of an unscrupulous 
decree-holder. The rule is very clear 
and however undesirable the consequ¬ 
ence may be in individual cases, the rule 
has to be given effect to. 

The Courts below were not justified in 
trying the issue whether the alleged 
payment was or was not made by the 
judgment-debtor. When tho payment 
has not been certified and recorded, it 
has to be ignored by the Court executing 
the decree and the decree must be enfor¬ 
ced without allowing any deiuction in 
favour of the judgment-debtor. 

There was no question in issm bet¬ 
ween the parties about the p tyin mt of 
the specific sum now in dispute a d the 
order of the Court dated 19th June 1926, 
cannot be treated as an order under 
S. 47, Civil P. C., relating to the execu¬ 
tion or satifaction of the decree qua 
this amount. The said order, there¬ 
fore, does not operate as res judicata. 
The learned advocate for the appel¬ 
lant did not argue that the applica¬ 
tion dated 18th June 1926, must 
be taken to have been jointly made by 
the judgment-debtor and the decree- 
holder and that the executing Court was 
competent to record a payment at the 
instance of the decree-holder untram¬ 
melled by the bar of limitation. The 
case has been rightly decided by the 
lower appellate Court in its legal aspect. 
I affirm the decision of the Court below 
and dismiss this appeal with costs. 

v.B./r.K. Appeal dismissed, 
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Boys and Young, JJ. 


Bhagwan Das and others —Defendants 
—Appellants. 


v. 

Zamurrad TIusain and anothe) 
Plaintiffs—Respondents. 

Second Appeal No. 690 of 1926, Deci¬ 
ded on 16th May 1929, from decree of 
Addl. Sub-Judge, Bulandshahr, D/- 24th 

March 1926. 

Easements Act, S. 18-Plaintiff alleging 
infringement of right of privacy must prove 
customary ri-'M of privacy in neighbour¬ 
hood and that he is individually entitled to 
take advantage of such custom. 


Where a porson alleges that anothor infri¬ 
nged upon his right of privacy, he must prove 
that customary right of privaoy exists in the 
neighbourhood in which be lives and further 
that he is individually or as member of his 
particular class entitled to take advantage o 
such custom : 10 All 358, Ex pi [P 677 G 1] 


U. S. Bajpai and S. B. L. Gour for 
Banna■ Dai for Appellants. 

M. yl. Aziz —for Respondents. 

Judgment—This is a defendants’ ap¬ 
peal arising out of a suit by plaintiffs to 
have certain windows and doors made by 
the defendants closed. The plaintiffs and 
defendants owned houses on the opposite 
sides of a street. It has been found to 
bo at its maximum in the neighbourhood 

of the houses 17 feet in width. The 
locality is the town of Debai in the dis¬ 
trict of Bulandshahr. The plaintiffs 
house faced towards the east, the defen¬ 
dants’ towards the west. The plaintiffs 
had a two storied house, on the first floor, 
i. e , upper storey, of which the women 
folk of the house are said to, at any rate 
occasionally, spend their time. The defen¬ 
dants’ house was originally a single¬ 
storied house but some three or four years 
ago they proceeded to rebuild it, and a 
few months before suit they proceeded to 
add to it a second storey. It was the 
plaintiffs’ case that prior to the addition 
of this second storey there had been 
screen walls on the roof of the defendants 
house and that as a result no one from 
the defendants’ house had been able to 
see into the windows of the plaintiffs 
first floor. The plaintiffs complained 
that by the addition of this second storey 
to the defendants’ house the plaintiffs 
were aggrieved. 

It appears that those who were res¬ 
ponsible for drafting the plaint were a 


little uncertain as to how to state their 
grievance. There is a reference more than 
once to the plaintiffs’ right to light and 
air*through the windows to this first floor r 
which look towards the east. The case 
was stated that the plaintiffs were obli¬ 
ged to shut these windows, because the 
defendants had so constructed their house 
that they were able to look into the first 
floor room and see the ladies, and that 
the result of their having to shut the 
windows was a dearth of light and air. 
Thoro was, thus, no direct claim to a 
right of privacy, but an allegation that 
an infringement of the right of privacy 
inevitably resulted in the loss of the 
right to light and air. This is how the 
plaintiffs stated their case. But the re¬ 
lief prayed for claimed that their right 
of privacy should be preserved. The trial 
Court held that there was no substantial 
inconvenience to the plaintiffs and dis¬ 
missed the suit. The lower appellate 
Court held that there was such substan¬ 
tial inconvenience and decreed the suit. 

The case came first before Mukerji. J.* 
He referred to the decision of this 
Court in Gokul Prasad v. Radho (l) Of 
this case he said: 

“It has never been dissented from and thorou¬ 
ghly establishes the proposition that a right 
of privacy enjoyed by a party is saored and 
cannot be interfered with.” 

He continued: 

“Mr. Aziz for the respondent (plaintiffs/ 
states that ho is not aware whether his 
olient’s windows have got shutters. The juag 

ment of the first Court mentions them, it 

they have not got any they *oan easily ba P ro * 
vided with shutters The remedy of 

the invasion of-privacy is very easy and lies 
in the hand of the -plaintiff himself, namely, 
to hang up ordinary chicks if necessary, with 
thin pieces of cloth attached to a portion ot 
them. This is done everywhere in bungalows- 
occupied by respectable people whether Indi¬ 
ans or European,-whether observing or not 

observing the oustom of parda. In oases 
where the plaintiff is without remedy for ex¬ 
ample, where his courtyard is overlooked, the 
case might bo different. The custom of pri¬ 
vacy which undoubtedly exists should not be 
carried to an oppressive length, and where 
there is a clear remedy available to a plaint in, 
he should not have anything except by way oi 
damages at the outset. The point 19 
tant and I refer the oaso to a Bench of two 

Judges.” , 

With these remarks we entirely a ? ree. 

If the plaintiffs were to be held entitled 
to relief in the circumstances of this case- 
exactly as they claimed, it would mean 
that the owner of a small house in a grow¬ 
ing part of a big city would be entitled 
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unconditionally to hold up for ever and 
ever the building of any houses in his 
vicinity. Mr. Abdul Aziz for the plain¬ 
tiffs was constrained to admit that no 
such right of privacy could be supported 
in a business quarter, but was unable to 
suggest any test by which it could be 
-determined what should'be held to be and 
■what not to be a business quarter or at 
what stage it became a business quarter. 
It is manifest that such a test would bo 
impraticable. 

But for a circumstances which we shall 
presently state, we might then have felt 
compelled to reconsider whether the de¬ 
cision in Gokul Prasad v. Radho (1), 
should still retains its full force after 
nearly half a century has passed, when it 
is manifest that the force of customs, 


whole suit, therefore, should have failed 
at the outset. This is a matter which 
went to the root of the plaintiffs case, 
but it was not, so far as wo are able to 
ascertain, over taken by the defendants. 
We think, therefore, that the parties 
should bear their own costs throughout. 
We agree, further, with Mukerji, J-, that 
the plaintiffs have not even suggested any 
reason why they could not adopt the 
simple expedient of chicks. We allow 
the appeal and setting aside the order of 
the lower appellate Court, we restore the 
decree of the trial Court. The parties 
will bear their own costs throughout. 

S.N./R.K. Order set aside , 


* A. I. R. 1929 Allahabad 677 


especially the custom of parda, may be 
very largely varied in the course of so 
long a period. We have not, however, to 
reconsider that case now, for there is 
another fatal defect in the claim of 
the plaintiffs. Assuming that the deci¬ 
sion to which we have referred should 
still have full force, it oannot am¬ 
ount to more than this that a customary 
right of privacy is not unknown in the 
Unite! Provinces. It could not possi¬ 
bly be suggested that the effect of that 
decision was that a customary right of 
privacy exists at every single spot in the 
United Provinces, or that every single in¬ 
dividual in the United Provinces is en¬ 
titled to rely upon such a custom. The 
decision was passed before the Easements 
Act 5 of 1882, was applied to these Pro¬ 
vinces, but there can be little doubt that 
much of the language used was taken from 
S. 18, Element Act,’and more particu¬ 
larly from the illustration (b) to that 
section. That illustration particularly 
refers to the existence of a custom in any 
particular town. The Act has been since 
applied to these Provinces by Act 8 of 
1891, and the present case has undoub¬ 
tedly to be decided having in view of the 
terms of that Act. The plaintiffs have 
made no effort of any sort whatever to 
prove, have not even alleged that a 
customary right of privacy exists in the 
particular neighbourhood in which the 
plaintiffs were living, much less have 
they alleged or attempted to prove that 
they were individually or as members of 
their particular class entitled to take 
advantage of any such custom. Their 
(1) [1833] 10 All. 358=i(l838) A. W. N. 135. 


Sqlaiman and Pdllan, JJ. 

Maqbul Ahmad and others-^ Plaintiffs 
—’Appellants. 

v. 

Pateshri Partab Narain Singh and 
others —Defendants—Respondents. 

First Appeal No. 271 of 1925, Decided 
on 6bh May 1929, against decree of Sub- 
Judge, Bi,sti, D/- 29th April 192L 

(a) Limitation Act, Art. 18 1—Application 
for preparation of final decree is governed 

by Art. 181. 

Application for tho preparation of a final 
decree is not an application for the exooution 
of a decree but an application which is gover¬ 
ned by Art. 181. [P 679 G 1] 

# (b) Limitation Act, S. 4 — Period of 

limitation expiring in vacation—On Court’s 
reopening day application filed in wrong 
Court—Applicant is not entitled to take ad¬ 
vantage of both S. 4 and S. 14 and to take on 
vacation to period spent in prosecuting ap¬ 
plication in wrong Court — Limitation Act, 

S. 14. 

Provisions of S. 4 can bo available only 
where tho period prescribed expires when the 
Court is closed and the application is made to 
the proper Court on tho day on which the 
Court reopens ; but if on the roopeniug day 
the applicant files his application in a wrong 
Court he oannot be entitled to take advantage 
of both tho sections and to taok on the vaca¬ 
tion to tho period spent in prosecuting the ap¬ 
plication filed in tho wrong ‘Court *. 36 Mud. 

131 ; A. I. R. 1921 Mad. 654 ; 14 A. L. J. 310 ; 
A.'I. R. 1923‘Mad. 114, Foil. ; A.I.R. 1921 
Bom. 379, Diss. from. [P 679 C 1] 

(c) Limitation Act—Equity. 

There is no question of equity in cases go¬ 
verned by the Limitation Act : A. 1 . R. 1921 
Bom.- 379, not Appr . [P 679 G 2] 

(d) Limitation Act, S. 14 (2)—Time spent 
in prosecuting application for execution 
cannot be excluded while counting limita- 
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*ion for application for preparation of final 

decree. 

While counting limitation for the presenta¬ 
tion of an application for the preparation of 
tho final decree, time speat in prosecuting pre¬ 
vious application for the execution of the de¬ 
cree cannot excluded as the two reliefs be¬ 
ing different S. 14 (2) will not be applicable. 

[P 679 0 2] 

(e) Civil P. C., S. 150—Scope—Bengal, N. 
W. P. and Assam Civil Courts Act, S. 17. 

When tho Court which has passed a decree 
is abolishe *, it is the Court to which its busi¬ 
ness is transferred whioh is competent to exe. 
eute the decree. [P 680 C 1] 

(f) Civil P. C., O. 34, R. 4—Scope. 

It is the appellate Court’s decree which is 
the last preliminary decree and in that decree 
tho first Court’s decree must be deemed to 
have become merged : A. I. R. 1927 P. C. 25, 
Foil [P 680 C 1] 

(g) Civil P. C., O. 34, R. 4 — Appellate 
Court confirming lower Court’s preliminary 
decree is not bound to fix period of six 
months for repayment — Practice — High 
Court. 

The appellate Court when it affirms tho pre¬ 
liminary decree of tho lower Court is neither 
bound to fix a period of six months for pay¬ 
ment after its decree, nor is it bound to extend 
tho time fixed by the Court bolow. [P 680 C 1] 

Iqbal Ahmad and Muhhtar Ahmad — 
for Appellaats. 

K. N. Katju , Zahur Ahmad , A. M. 
Khwaja and Harnandan Prasad — for 
Respondents. 

Judgment. —This is an appeal from 
an order refusing to prepare a final de¬ 
cree in a contribution suit. A decree for 
about Rs. 80,000 was passed by the Addi¬ 
tional Subordinate Judge of Bisti on 7th 
May 1917, for recovery of the amount by 
sale of the six villages mentioned there¬ 
in. This decree was drawn up on a 
printed form applicable to decrees under 
O. 20, Rr 6 and 7, Civil P. C., and not on 
the form prescribed for a mortgage de¬ 
cree under O. 34, R. 4. Two sets of de¬ 
fendants appealed to the High Court but 
the plaintiff did not file any appeal or 
cross-objection. One of these appeals 
was allowed and the other was dismissed 
and the decree of the Additional Subordi¬ 
nate Judge was modified under an order 
of this Court dated 7th June 1920. The 
form of the decree was affirmed by the 
High Court and the period fixed for pay¬ 
ment in the Court below was not ex¬ 
tended. 

Perhaps misled by the form on which 
the decree had been prepared in the Court 
below, the decree-holder treated it as a 
simple money decree and applied for its 


execution to the Court of the Subordinate 
Judg9 of Basti on 23rl December 1920. 
By this time the Court of the Additional 
Subordinate Judge had been abolished. 
The property sought to be attached be¬ 
ing ancestral, the execution was trans¬ 
ferred by the Court to the Collector on 
8th November 1921. In the Collector’s 
Court objections were raised by some of 
the judgment-debtors that the proper 
course for the decree-holder was to apply 
for the preparation of a final decree and 
not to execute the preliminary decree. 

From 20bh May 1923 till 19th June 
1923 (both days inclusive), the civil 
Courts were closed for the long vacation. 
On 20th June 1923, the decree-holder 
filed his application for the preparation 
of a final decree in the Court of the Addi¬ 
tional Subordinate Judge of Basti. An 
Additional Court had then been re-estab- 
lishei. On 4th August 1923, the Addi¬ 
tional Subordinate Judge passed an order 
holding that the application had not been 
filed in the proper Court and directing 
that it should be returned for presenta¬ 
tion to that Court. 5th August was a 
Sunday and on 6th August, the applicant; 
took back his application and re-presented 
it to the Court of the Subordinate Judge 
at Basti on the same day. In the Court 
below the applicant sought to get the 
time extended by claiming the benefit of 
the time spent by him in prosecuting his 
application for execution from 23rd De¬ 
cember 1920 to 8th November 1921, also 
of the period of the long vacation, viz. r 
from 20th May to 19th June 1923 as well 
as the time spent by him in prosecuting 
his application in the Court of the Addi¬ 
tional Subordinate Judge, viz., from 20tb 
June 1923 to 6th August 1923. The 

learned Subordinate Judge has rejected 
the application as being timebarred. He 
has held that the applicants were prose¬ 
cuting the application in the Court of the 
Subordinate Judge in good faith but even 
allowing for the exclusion of that time 
the application is beyond time. 

The argument ad/anced on behalf of the 
appellants is that if their application 
had been filed in the Court of the Sub¬ 
ordinate Judge whioh was the proper 
Court on 20th June 1923, instead of be¬ 
ing filed in the Court of the Additional 
Subordinate Judge it would have beeni in 
time because they were entitled to the 

period of the long vacation under S. i. 

Lim. Aot. It is then argued that mas- 
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muoh as they are entitled to an exclusion 
of time from 20th June 1923, to 6th 
August 1923 when the application was 
pending in the Court of the Additional 
Subordinate Judge, their application 
filed on the next available day was in 
time. This argument is obviously falla¬ 
cious. S. 4 does not provide that the 
whole period of the long vacation should 
be excluded from the period fixed by the 
Act. All that it lays down is that if on 
the date on which the period prescribed 
for an application expires the Court is 
closed, the application may be preferred 
on the day that the Court reopens, that 
is to say, that the applicant can take ad¬ 
vantage of the Court being closed and 
may file his application on the reopening 
day. On the other hand S 11, Lim. Act, 
allows an exclusion of the time spent in 
prosecuting another application for the 
same relief and this time has to be ex¬ 
cluded from the period of limitation pres¬ 
cribed for that application. 

Admittedly the application for the 
preparation of a final decree is not an ap¬ 
plication for the execution of a decree but 
an application which is governed by Art. 
181, Lim. Act. The period prescribed is 
three years. The applicant is therefore 
entitled to add 48 days (i. e*, the period 
from 20th June 1923 to 6th August 1923) 
to three years, but these three years 
should be counted from the date when 
limitation began to run against them for 
this application. So far as most of the 
defendants are concerned the decree of 
the High Court dated 7th Juno 1920, gave 
a fresh start to the decree-holders. Even 
therefore if three years and 48 days are 
counted from that date the time expired 
some time about 25th July 1923. 
That did not fail within the long vaca¬ 
tion. It therefore follows that the 
plaiafcitfs are not entitled to the benefit 
of S. 4 To allow them to take advantage 
of the provisions of both the sections 
would be to tack on the long vacation to 
the period spent in prosecuting the pre¬ 
vious application. The provisions of S. 4 
can be available only when the applica¬ 
tion in the proper Courtis filed on the 
reopening day. 

In this case unfortunately the appli¬ 
cation was not filed in the proper Court 
on the reopening day. This view has 
been upheld consistently by the Madras 
High Court and we may in this connexion 
refer to the oase of Mira Mohidin Row - 


tker v. Nallaperumal Pillai (l) and the 
case of Ummathu v. Pathumma (2). The 
Bombay High Court in the case of Bas - 
vannappa v. Krishnadas (3) has taken a 
contrary view on the ground that it 
would be inequitable not to allow the 
benefit of the vacation which preceded 
the period which has to be excluded. 
With great respect we would say that 
there is no question of equity in cases 
governed by the Limitation Act. The 
view of the Madras High Court has been 
followed by this Court in a short judg¬ 
ment reported in Makund Ram v. Ram- 
raj (4). The Bombay case has been re- 
cently reviewed and dissented from by 
the Madras High Court in Govindasami 
Palayachi v. R Sami Padayachi (5). 
Even therefore if we assume that the ap¬ 
plication for the preparation of the final 
decree had been prosecuted with due d’li- 
gence and in good faith the application is 

beyond time. 

The second point urged is that the 
time spent in prosecuting the application 
for the execution of the decree, viz. : the 
period from 23rd December 1920 to 8th 
November 1921, should also be excluled. 
This contention is untenable. S. 14, 
sub-Cl. 2, can apply only when the pre¬ 
vious proceeding is prosecuted for the 
same relief. The relief claimed in the 
execution of the decree was the realiza¬ 
tion of the decretal amount by sale of the 
property mentioned therein. The prayer 
in the application for the preparation of 
the final decree is not for execution but 
for the preparation of the final decree 
which would be the last decree capable 
of execution The two reliefs being differ¬ 
ent, S. 14, sub-Cl. 2 is not applicable. . 

It is next contended that the appli¬ 
cation was properly filed in the Court of 
the Additional Subordinate Judge at 
Basti because the decree had been passed 
by the Additional Court and not by that 
of the Subordinate Judge. As noted by 
the Court below the Court of the Addi¬ 
tional Subordinate Judge which was in 
existence when the decree was passed 
subsequently came to be abolished and 
all its work was transferred to the Court 
of the Subordinate Judge. A new Addi¬ 
tional Subordinate Judge was subsequent- 

Tl) [1913] 36 Mad. 131=21 M.L.J. 10u0=l2 
1.0. 58—(1911) M.W.N. 221. 

(2) A.I.R 1921 Mad. 654=44 Mad. 817. 

(3j A.I.R. 1921 Bom. 379=45 Bom. 443. 

(4) [1916] 14 A.Ij.T. 310=35 I.G. 292. 

(5) A.I.R. 1923 Mad. 114. 


680 Allahabad Mt. Dorgawati Kctnvvar v. Jagannath Prasad 1929 


ly sent to Basti but the execution cases 
which were pending in the Court of the 
Subordinate Judge were not transferred 
to this Additional Subordinate Judge’s 
Court. When the Court which has pas¬ 
sed a decree is abolished, it is the Court 
bo which its businoss is transferred 
which is competent to execute the de¬ 
cree : S. 17, Bengal, N. W. P. and Assam 
Civil Court Act, and S. 150, Civil P. C. 

It is thus clear that the application was 
wrongly filed in the Court of the Addi¬ 
tional Subordinate Judge of Basti and 
was rightly returned for presentation to 
the proper Court. 

The last point urged on behalf of the 
appellants is that it is the appellate 
Court’s decree whicn is the last prelimi¬ 
nary decree and in that decree the first 
Court’s decree must be deemed to have 
become merged. This point must be con¬ 
ceded: vide Fitzholmes v. Bank of Upper 
India Ltd. (6). It is then argued that 
0. 34, R. 4, sub-Cl. 1, requires that a 
decree in terms of R. 2, sub-Cl. C, fixing 
n date within six months for payment 
should be passed. It is accordingly con¬ 
tended that it was the duty of the appel¬ 
late Court when it affirmed the decree of 
the first Court to fix a fresh date for pay¬ 
ment and that time cannot begin to run 
unless such a day has been fixed and has 
expired. This contention is not sound. 
The appellate Court is neither bound to 
fix a period of six months for payment 
after its decree, nor is it bound to extend 
the time fixed by the Court below. In 
most cases when the decree is affirmed 
and the appeal is dismissed the time is 
not extended unless specially asked for 
toy the judgment-debtor. This Court did 
not vary the time fixed for payment by 
the Court below. The appellant is there¬ 
fore entitled at best to calculate his 
period from the date of the appellate 
Court’s decree, viz., 7th June 1923. 

It may further be pointed out that 
some of the defendants, viz., respondents 
20 to 26 had not been impleaded in the 
two appeals which were pending in the 
Court and in which the decree was varied. 
So far as these defendants are concerned 
time began to run against them from the 
date of the first Court’s decree to which 
alone they were parties, viz., 7th May 
1917. It is thus clear that the present 
application was hopelessly beyond timo 

(6) A.I.R. 1927 P.O. 25=9 Lah. 253=54 I. A. 

52 (P.G.). 


and must be dismissed. The objections 
raised by the various defendants were 
substantially the same, viz., that the 
application was barred by time. We 
direct that the applicant should pay one 
set of costs to ail the respondents. It is 
to be noted that the counsel for the res¬ 
pondents state that respondent 52 died 
more than a year ago and his legal repre¬ 
sentatives have not been brought on the 
record. The appeal is accordingly dis¬ 
missed with costs. 

S.n./r.k, Appeal dismissed. 
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Banerji and King, JJ. 

Mt. Durgawati Kunwar —Defendant-^ 
Appellant. 

v. 

Jagannath Prasad and others —Plain¬ 
tiffs and Defendants—Respondents. 

First Appeal No. 431 of 1927, De¬ 
cided on 3rd May 1929, against de¬ 
cree of Sub-Judge, Allahabad, D/- 19th 
July 1927. 

(a) Evidence Act, S. 66 — Pardanashin 
woman living with her brother—Summon* 
served on brother constitute* notice such as 
is required by S. 66. 

Whore a pardanashin woman is living with 
her brother, service of summons on him in¬ 
stead of the woman herself would constitute 
suoh notice as is required by 8. 66 and if that 
brother is expressly named in the summons 
as the person upon whom it might be served, 
it is only a technical irregularity. [P 681 C 2] 

# (b) Evidence Act, S. 66, Proviso (2)— 
Pro forma defendant is not necessarily 
“adverse party.” 

It is doubtful if a pro forma defendant who 
is not interested in suit property or in the de¬ 
cision of the oaseis not an “ adverse party” 
within the meaningof Proviso (2). [P 681 C 2] 

(c) Transfer of Property (Validating) Act 
(3 of 1917)—Attesting witness need not see 
executant sign it provided executant person¬ 
ally acknowledges his signature to him. 

Since the passing of the Transfer of Pro¬ 
perty (Validating) Act, 1917, a witness who 
purports to attest a mortgage instrumjnt need 
not see executant sign it, provided he receives 
from the executant personal acknowledgment 
of his signature : 35 Mad. 607 {P . G.), Dist. 

[P 682 0 2] 

(d) Usurious Loans Act (10 of 1918), S. 3 
Scope. 

Prom the mere fact that th3 mortgagor was 
indebted and in urgent need of money, it oan- 
not be inferred that the mortgagees were in a 
position to dominate his will, and interest at 
Rs. 2-8-0 per cent per mensum compoundabla 

quarterly was not held unconoionable. 

[P 683 O 1J 

K. N. Katju — for Appellant. 

P. L. Banerji — for Respondents.. 
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Judgment. —This was a suit for re¬ 
covery of the money due on a mortgage- 
deed dated 20th October 1911 purporting 
to have been executed by Sidh Gopal 
deceased husband of Mt. Durgawati, de¬ 
fendant 1, in favour of Mata Prasad and 
Ram Prasad, defendants 2 and 3. The 
mortgagees sold their rights to Baijnath 
Prasad by sale-deed dated 16th January 
1914. The plaintiff bought the mort¬ 
gagee rights for Rs. 700 at an auction 
sale held on 20th April 1925 in execu¬ 
tion of a money decree against Sheo Pra¬ 
sad (defendant 4), minor son of Baijnath 
Prasad. The plaintiff claims Rs. 8,000 
on the basis of this mortgage. The suit 
was originally decreed ex parte on 16th 
February 1926 against Sidh Gopal and 
the other defendants, excepting Mt. Dur¬ 
gawati. After Sidh Gopal's death Mt. 
Durgawati, his widow, got the ex parte 
decree set aside upon proof that Sidh 
Gopal had no notice of the suit. Mt, 
Durgawati is the only contesting defen¬ 
dant. She denied execution of the deed 
and the passing of consideration and 
pleaded that the debt was contracted for 
gambling, that the deed was invalid, that 
the stipulation for compound interest was 
inserted under undue influence and that 
the suit was barred by limitation so far 
as her personal liability was concerned. 

The trial Court found all the issues in 
the plaintiff’s favour, except that the 
suit was barred, so far as a decree under 
O. 31, R. 6, was concerned, by six years 
limitation and passed a decree for sale 
for Rs. 9,215-14-8. Mt. Durgawati im¬ 
pugns the decree of the trial Court mainly 
on technical grounds. The first point is 
that secondary evidence was not ad¬ 
missible to prove the mortgage-deed, as 
no serious attempt had been made to pro¬ 
duce the original. The mortgage-deed 
was sold by the original mortgagees to 
Baijnath as we have already mentioned. 
The plaintiff is the auotion-purchaser of 
the mortgagee rights in execution of a 
decree against Sheo Prasad, the son and 
legal representative of Baijnath. The 
plaintiff’s case is that the original deed 
is in the possession of Sheo Prasad who 
refused to give it up in spite of repeated 
demands, hence the plaintiff was forced 
to sue on basis of a certified copy obtained 
from the registration department. Sheo 
Prasad is a minor under the guardian¬ 
ship of his mother Mt. Ganga Dei, who 
is a pardanashin lady. According to the 
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plaintiff’s case she is living with her 
brother Hira Lai at Benares. The plain¬ 
tiff deposes that he twice asked Hira Lai 
for the original deed before the suit was 
instituted. Ho also served a summons 
on Ganga Dei, through her brother Hira 
Lai to produce the original deed. This 
summons was served on Hira Lid person¬ 
ally but the deed was not produced. We 
see no reason to disbelieve the plaintiff s 
evidence on these points. 

The appellant contends that this ser¬ 
vice of summons on Hira Lai was legally 
insufficient to constitute such notice to 
Mt. Ganga Dei as is required by S. 66, 
Evidence Act. It is true that Hira Lai 
is not a “recognized agent” of his sister, 
Mt. Ganga Dei, but as she is a parda¬ 
nashin lady the summons could, under 
O. 5, R. 15, be served upon her brother 1 
if he was living with her. Objection is 
also taken to the fact that Hira Lil wasi 
expressly named in the summons as the 
person upon whom it might be served. 
At the most this was a technical irregu¬ 
larity due probably to the fact that the 
plaintiff knew that Mt. Ganga Dei was a! 
pardanashin, and was living with her 
brother Hira Lai, and that the latter 
was the most suitable person to accept 

service of the summons. 

For the respondent it is argued that 
no notice was necessary under S. 66, 
Proviso (2), because the defendant Sheo 
Prasad must have known that he would 
be required to produce the original deed. 
It was stated in the plaint that th6 ori¬ 
ginal deed was in Shoo Prasad s posses¬ 
sion. We doubt whether Sheo Prasad 
can be held to be an “adverse party” 
within the meaning of Proviso (2). He 
was a mere pro forma defendant who had 
no interest in the property or in the 
decision of the case. It is also pointed 
out that the Court may in its discretion 
dispense with a notice under S 66. This 
is true, but beside the point, as ttie Court 
did in fact issue a summons to Sheo Pra¬ 
sad’s guardian to produce the original 
deed. We are satisfied, however, that 
there is no foroo in the appellant’s con¬ 
tention. Putting his case at its highest 
it only amounts to this, that the Court 
wrongly exercised its discretion in hold¬ 
ing that sufficient notice had been given 
to Mt. Ganga Dei to produce the original 
deed. If we accept the contention it 
would only involve giving the plaintiff 
another ohance of serving a notioe oa 
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Mfc. Gauga Dei. The learned advocate 
for the appellant does not urge us to 
adopt this course nor is it likely to bene¬ 
fit his client in the least. There is no 
allegation that any part of the mortgage 
money has been repaid, which fact might 
be proved by an endorsement on the ori¬ 
ginal deed, so the production of the ori¬ 
ginal could not help the appellant or in¬ 
jure the respondent. We hold that in 
the circumstances of this case the trial 
Court was justified in admitting secondary 
evidence of the original deed. 

The next point is that the execution 
of the deed in suit has not been proved. 
The doed purports to have been written 
by Bechu Lai and signed by Sidh Gopal 
and attested by Madho Lai and three 
other attesting witnesses. Madho Lai 
deposes that Sidh Gopal signed the deed 
in his presence and ho (the witness) 
signed it as an attesting witness but no¬ 
body else attested it in his presence nor 
were any of the other attesting witnesses 
present at that time. Bechu Lai when 
first examined gave evidence only in 
proof of the sale-deed dated 16th January 
1914 and was not asked any questions 
about the mortgage-deed. After both 
parties had closed their case, and argu¬ 
ments had begun, the Court allowed 
Bechu Lai to be re-called. He then said 
that he thought he had attested the 
mortgage-deed but he was certain that 
Madho and Babu Lai were marginal wit¬ 
nesses in whose presence Sidh Gopal 
signed. We think the Court aoted un¬ 
fairly in allowing Bechu Lai to be re¬ 
called after arguments had begun and we 
propose to disregard his second deposi¬ 
tion. We take it then, on the evidence 
of Madho Lai, that Sidh Gopal signed 
the deed in Madho Lai’s presence and no 
other attesting witness was present at 
that time i. e., no other attesting wit¬ 
ness actually saw Sidh Gopal signing 
tho deed. 

It is arguel for the appellant that in 
these circumstances the execution of the 
deed has not been proved and that it was 
not attested in the manner required by 
law. Reliance is placed on the Privy 
Council ruling in Shumu Pattar v. Abdul 
Kadir Ravuthan (1) for the proposition 
that attestation can only be made by a 
witness signing after seeing actual execu- 
tion of the deed and a witness cannot 

(1) [1912] 35 Mad. 607=16 I. C. 250=39 I. A. 

218 (P.C.). 


attest the deed merely on the strength 
of the executant’s acknowledgment of his 
signature. 

It is perfectly clear, however, that this 
ruling and all the other rulings to the 
same effect must now be treated as obso¬ 
lete. The Transfer of Property (Validat¬ 
ing) Act 1917 applies to the mortgage 
in suit and expressly declares that the 
mortgage shall not be deemed to be in¬ 
valid by reason only that any person 
who purported to attest such instrument 
as a witness did not see the executant 
sign it ; provided that the witness re¬ 
ceived from the executant a personal 
acknowledgment of his signature. The| 
definition of "attested” has also been 
inserted in the Transfer of Property Act 
by Act 27 of 1926 to which retrospective 
effect has expressly been given by Act 10 
of 1927. This definition also shows that 
an attesting witness need not actually 
see the executant signing the deed. It 
is obvious, therefore, that the mortgage 
is not invalid by reason of the fact that 
only one attesting witness actually saw 
the executant sign it. If any one of the 
other attesting witneeses signed it in 
the executant’s presence, after receiving 
from him a personal acknowledgment of 
his signature, then all legal requirements 
in respect of attestation are satisfied. It 
may be mentioned that the deed itself 
shows that the attesting witnesses signed 
'on admission of the executant. As 
the law now stands there is nothing in 
Madho Lai’s evidence or in the deed it¬ 
self to suggest that it was not executed 

in the manner required by law. The due 
execution of a mortgage-deed can no 
longer be held to mean its signature by 
the executant in the presence of two at¬ 
testing witnesses. The Court was justi¬ 
fied in finding execution proved by the- 
evidence of Madho Lai only. S. 68, Evi¬ 
dence Act, does not necessitate the ex¬ 
amination of more than one attesting 
witness. There is not the slightest rea¬ 
son to suspect the genuineness of the 
deed. Sidh Gopal got it registered on 
the very day of its execution. We hold 
that execution has been duly proved. 

The third point argued for the appel¬ 
lant is that the rate of interest is so 
penal and unconscionable that undue in¬ 
fluence should be presumed. The rate 
is certainly very high namely, Ks. 
per cent per mensem compoundable 

quarterly, but there is nothing to show 
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that the original mortgagees were in a 
position to dominate the will of Bidh 
Gopal. From the mere fact that Sidh 
iGopal was indebted and in urgent need 
of money it cannot be inferred that the 
mortgagees were in a position to domin¬ 
ate his will. Hence we are not justified 
in presuming that the contract was in¬ 
duced by undue influence. We see no 
reason to disturb the decree of the tiial 
Court and accordingly we dismiss the 
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the question before it, or (b) if the materials 
before it were not such as could reasonably 
he hold to be materials -on which the Court 
might, rightly or wrongly, hold that there 
was a formal defect or other nmfficient reason 
eiusdem generis with formal defects under 0. 

23 R. 2 ; A. I.R. 1021 All. 65 ; A. I. R. 1025 

All. 466 ; A I. R. 1026 All. 548 ; A. I.R. 1028 

All. 08 ; 13 M. I. A. 160 ; 16 C. b. J . 103 ; 37 

Bom. 682 ; 11 A. L. J . 733 ;-40 All. 612 ; A. I. 

R. 1027, All. 704 ; A. 1. R. 1028 Oudhm Ref 

[P 686 U 

Mukhtar Ahmad— for Applicants, 
rr j-. v. Pr/io/i/?—for Onnosite 


appeal with costs. 

S.N./r.K. Appeal dismissed. 
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Mukerji and Boys, JJ. 

Jagmohan Singh and others Defen¬ 
dants—Applicants. 

v. 

Ram Khilawan Duhe and others 
Plaintiffs—Opposite Parties. 

Civil Revn. No. 22 of 1925, Decided 
on 15th May 1929, against order of Diet. 
Judge, Azamgarh, D/- 5th December 
1927. 

❖ (a) Civil P. C., S. 115 -Permission to 
withdraw with liberty to file fresh suit 
under O. 23, R. 1—No reason given—High 
Court can interfere. 

Where a Court passes an order granting the 
plaintiff permission to withdraw the suit 
with liberty to sue again, but gives no reasons 
whatsoever for its order, High Court has rea¬ 
sons to interfere on the ground that the 
Court below has not applied its mind to the 
application and has therefore passed an order 
which could bo revised under S. 115. 

[P 681 Cl] 

(b) Civil P. C., S., 115—Decision errone¬ 

ous—Still revision does not lie. 

The correotness or error in a decision on a 
question of fact and law committed by the 
subordinate Courts will not give jurisdiction 
to the High Court to interfere under its rovi- 
siooal powers. [P 685 C 1] 

(c) Civil P. C., O. 23, R. 2—“Other suffi¬ 
cient ground" must be ejusdem generis with 
formal defect. 

An application under O. 23,*R. 2, can only 
bo granted if the Court is satisfied that the 
suit must fail by reason of some formal de¬ 
fect or if it was satisfied that there were 
“other sufficient grounds" for giving the per¬ 
mission. It is beyond dispute that any other 
sufficient ground must be ejusdem generis 
with a formal defoot. [P 685 C 2] 

*(d) Civil P. C., S. 115— Expression 
“material irregularity in the exercise of its 
jurisdiction" explained. 

The Court can be regarded as having com¬ 
mitted a material irregularity in the exer- 
oise of its jurisdiction If either (a) it appears 
that it did not apply its mind judicially to 


Parties. 

Mukerji, J —This is an application 
to revise an order of the lower appel¬ 
late Court dated 5th December 1927, by 
which the Court allowed an application 
made by the plaintiffs in the suit, who 
are the respondents before us, to with¬ 
draw the suit instituted by them with 

liberty to bring a fresh suit. 

The facts which led to that applica¬ 
tion are briefly these : The plaintiffs 
came to Court with the prayer that 
they might be declared to be the owners 
of certain plots by virtue of a certain 
ancient gift. In the plaint they said 
that they were paying a certain amount 
of money periodically to the zamindars 
but that they were paying the same as 
being their share of the revenue payable 
to the Government, and that they are 
paying the same to the Government 
through the zamindars. When the 
parties were examined by the Court for 
framing the issues, on 18th December 

1926, one of the plaintiffs said : ™vzhtr 
zamindar ko lagan deta tha. The de¬ 
fendants to the suit, who are the appli¬ 
cants before us, were the zamindars. 
They opposed the claim on the ground 
that the plaintiffs were nothing but 

tenants of the lands in question The 
learned Subordinate Judge who hoard 
the suit found that it had not been pro¬ 
ved that the plaintiffs were proprietors 
of the land. On this finding, he dis 
missed the suit. 

An appeal was filed by the plaintiffs. 
The appeal was heard on 1st December 

1927. Then the counsel for the appel¬ 
lants asked for a day’s time to produce' 
some rulings. The case was ordered to 
be put up on 3rd December 1927. On 
that date plaintiffs made an application 
for withdrawal of the suit with liberty 
to sue again. On that date the applica¬ 
tion was not heard because the counsel 
for the defendants were not present. Tho 
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application was taken up before the 
counsel for the parties on 5th * December 
1927. The arguments of the counsel 
wore heard, their statements were taken 
down and the leirned Judge passed the 
order which is now being ^complained of 
before us. 

The learned counsel for the defendants 
applicants has urged that the learned 
Judge had no jurisdiction co pass the 
order that he did piss. The ground for 
this argument is thu3 stated: The Court 
had jurisdiction to piss the order only 
in case the provisions of 0. 23, R. 1, 
were complied with by the plaintiff. 
If these were not properly complied with 
the Court below had no jurisdiction to 
pass the order. 

On the other hand, for the respondent 
it has been urged that the Court had 
jurisdiction to piss the order it did pass 
and, therefore, this Court having no ap¬ 
pellate jurisdiction, could not interfere 
even if the Court below should have 
been wrong in its order. 

We have to see which of .these argu¬ 
ments is sound. 

According to .the authorities in this 
Court it miy be taken to be settled law, 
that where a Court passes an order 
granting the plaintiff permission to 
withdraw the suit with liberty to sue 
again, but gives no reasons whatsoever 
for its order, this Court has interfered 
on the ground that the Court below has 
not applied its mind to the application 
and has, therefore, passed an order 
which could be revised under S. 115, Civil 
P. C. This case is not one of the oases 
mentioned above. In the case before 
us, as I have already pointed ont, the 
learned Judge heard the appeal almost 
to its completion. The only thing that 
remained to be done was the production 
by the plaintiffs’ counsel of a ruling. 
When the application for withdrawal 
with liberty to sue again was put in, 
the learned Judge heard the counsel for 
the parties, and then passed an order. 
The order is couched in no less than 20 
lines of our paper book. There can be no 
doubt that the order is one which does 
not satisfy me as a desirable order, but 
I have no doubt that the Judge did 
apply his mind to the application, and 
did all that he was capable of doing. It 
is not the case that he wanted to avoid 
hearing the appeal. He had heard the 
appeal almost to its conclusion and all 


that remained to be done was to dictate 
an order If we analyse the order we shall 
see that he found, whether rightly, or 
wrongly.-that there was a formal defect in 
the suit. Much has been said before us to 
indicate that in this the learned Judge 
made an error. This may be so, but I 
would not stop to enquire if this was so 
because I am not sitting as a Court of 
appeal. Then wa fiad that the Judge 
looked into the question of desirability 
of pissing the order, in view of the pos¬ 
sibility of evi ience being concocted in a 
subsequent suit. The learned Judge hav¬ 
ing weighed this matter, thought that 
there was no fear of introduction of false 
evidence in future, because, in the main 
the -case had to be decided on docu¬ 
mentary evidence. Having said all that 
the leirned Judge passel the order com¬ 
plained of. In my opinion it was within 
the CDmpebence of the learned Judge to 
pass the order, though, as I have said 
I myself might not have passed an order 

similar to his order. 

That being the position, the question 
is whether the High Court has jurisdic¬ 
tion under S. 115. Civil P. C. to inter¬ 
fere with suoh an order. I am clearly 
of opinion that the High Court has not. 
There must always be a distinction 
between an appellate jurisdiction and 
a revisional jurisdiction. When the 
legislature shuts out an appeal, it does 
that with a certain motive. When revi¬ 
sional powers are given, they are given 
in guarded words, and although some¬ 
times it may be difficult to decide whe¬ 
ther a case comes or not within the 
revisional jurisdiction of th» High 
Court, there can be no doubt that the 
revisional jurisdiction is always distinct 
from the appellate jurisdiction. 

The learned counsel for the applicants 
has urged that in order to possess juris¬ 
diction the Court below should have 
had before it the conditions mentioned 

in 0. 23, R. 1, Civil P. C. I intirely 
disagree with this*view. If the Court 
was authorised to permit the plaintiffs 
to withdraw the suit with liberty to 
sue again, the mere fact that the Court 

thought that the circumstances were 
present whioh would justify it to pass 
an order in plaintiffs’ favour, would be 
enough to make the order, order being 
within its competence and jurisdiction. 

The limit of interference placed by the 
Civil Procedure Code on the High Court s 
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power to interfere in its revisional 
jurisdiction is confined to a non-exercise 
of jurisdiction where jurisdiction exists, 
and exercise of jurisdiction where it does 
not exist, and to irregular exercise of 
jurisdiction by the subordinate Courts. 
The correctness or error in a decision on 
a question of fact and law committed by 
the subordinate Courts will not give 
'jurisdiction to the High Court to inter¬ 
fere under its revisional powers. This 
was decided in Balkrishna Udayar v. 
Vasudeva Ayyar (i) by their Lordship9 
of the Privy Council. 

In this Court there are at least two 
cases decided by Division Benches which 
take the same view as I have taken 
above. These are the cises of Jhanku 
Lai v. Bisheshar Das (2), and Rat an 
Lai v. Mahommed Hamidullah Khan (3). 
The latter case was referred to two 
Judges, because it was thought that 
there was some conliict of opinion as re¬ 
gards the limits of the revisional powers 
of the High Court. The learned Judges, 
who decided the case of Ratan Lai, poin¬ 
ted out that no conflict really existed. 
At p. 49, line 2, of the report, the words 
“ will not ” are interpreted by mo as 
amounting to “ cannot, ” the reason being 
want of power on the part of the High 
Court. The Calcutta High Court in a 
Full Benoh case Hriday Nath Roy v. 
Ramchandra Barna Sarma (4), has 
taken the same view. 

In the result I am of opinion that this 
Court has no power to interfere under 
S. 115, Civil P. C. with the order of the 
learned District Judge. 

I will, for the reasons given above, 
dismiss the application with costs. 

Boys, J .—This is an application under 
S. 115, Civil P. C. The plaintiffs came 
into Court .asking for a declaration that 
they were the owners of certain plots. 
The defendants contended that the plain¬ 
tiffs were tenants. Admittedly the plain¬ 
tiffs paid periodically a certain sum of 
money to the zamindars. The plaintiffs 
described this sum as their quota to¬ 
wards the revenue. The trial Court held 
that the sum could not be revenue for it 
exceeded the portion of the revenue for 
which the plaintiff s might he liab le. 

(1) A. I. R. 1917 P. G. 71=40 Mad. 793=44 I. 

A. 201 (P. C.). 

(2) [1918] 40 All. 012=46 I.G. 71=16 A. L. J. 

495. 

(3) A. I. R. 1921 All. 65. 

(4) A. I. R. 1921 Gal. 34=Oal. 133 (F.B.).. 


The plaintiffs appealed, and after the 
whole case had been argued, asked per¬ 
mission to withdraw with leave to biing 
a fresh suit. This application was made 
under 0. 23, R. 2, and it could only pro¬ 
perly be granted if the Court was satis- > 
fied that the suit must fail by reason of 
some formal defect or if it was satis¬ 
fied that there were ‘ other sufficient 
grounds” for giving the permission. It 
is beyond dispute that any “ other suffi¬ 
cient ground ” must be ejusdem generis 
with a formal defect. The lower Court' 
granted the permission. 

The question arises whether we have 
any power and what power to interfere 
with this order. 

I may give at once my reasons for hold¬ 
ing that the order was a bad order and 
should not have been passed. The plain¬ 
tiffs’ application saying that they wanted 
to withdraw if the Court would give 
them permission to bring a fresh suit 

was stated as follows : 

“ la the case uoted above it is submitted 
tliat on account of the relief being vaguo a 
plea for the jurisdiction of the Court has been 
taken on behalf of the defendant-respondents. 
As a matter of fact the capacity of the plain¬ 
tiffs is that of an inferior proprietor. Under 
the present circumstances on account of thero 
being legal defect it is approhondod that the 
case will be lost. It is therefore prayed that 
the plaintiffs may be allowed to withdraw the 
case with permission to bring a frosh suit. ” 

The application was opposed and the 
order of the Court was as follows : 

“It appears iU.it ono of the pleas taken 
relates to the jurisdiction of the civil Court. 
The plaintiff came with the allegation that ho 
is a shankalapdar paying rent. Ho now says 
he pays land revenue. The frame of the suit 
is clearly defective. There is not much of 
oral evidence in the case. Thero is no fear of 
introduction of false oral evidence. All things 
considered I am of opinion that this is a fib 
case in which permission should bo granted. 
1 therefore allow the application. ” 

Now the facts are that the plaintiffs 
did not come with the allegation that 
they were shankalapdars paying rent. 
They did actually and definitely come 
with the allegation, i. e., they stated in 
their plaint, that they were paying reve¬ 
nue. The statement therefore in the 
order is at least inaccurate. Subsequently 
in their examination by the Court the 
plaintiffs described themselves as paying 
rent. The defence of course seized upon 
this. But the trial Court after discuss¬ 
ing the point gave the plaintiffs the 
benefit of the doubt and did not decide 
the suit against thorn on the basis of the 
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error alleged to have been committed by 
inadvertence by the plaintiffs in their 
•oral examination. It dealt with the case 
as one in which the plaintiffs might be 
taken to have stated their case as being 
that they paid revenue. The suit there¬ 
fore did not fail in the trial Court on the 
ground of the statement made by the 
plaintiffs in their oral examination that 
they paid rent. The next point I note 
is that the application for permission 
under 0. 23, R. 1 (2) wa^ vague to a 
degree. It only referred to the relief 
being vague ” and did not say in what 
respect it was vague, and then it alleged 
“ a legal defect ” without specifying 
what the legal defect was, or in what 
way, if there was anything that could be 
described as a legal defect, that legal 
defect had prejudiced or was likely to 
prejudice the plaintiff. Further the per¬ 
mission was given at a very late stage 
of the case after the arguments in the 
appeal had been concluded, and this is a 
course which has been frequently depre¬ 
cated. 

I have stated these facts merely in 
order to show that I am of opinion that 
the order granting permission to file a 
fresh suit was one which should not have 
been passed. 

The next question is whether this 
Court has any power to interfere with it 
in the exercise of its revisional jurisdic¬ 
tion conferred by S. 115, Civil P. C. 
This Court cannot interfere under that 
section unless there has been a defect 
going to jurisdiction, or a material irre¬ 
gularity in the exercise of jurisdiction. 
It is in my view manifest that the Court 
had jurisdiction to make the order which 
it made. It had power to deal with the 
parties before it ; it had power to deal 
with the subject-matter before it ; and 
It had power to pass an order of the 
nature of the order which it passed, i. e., 
it had power to pass an order granting 
permission to file a further suit. The 
question whether in the particular cir¬ 
cumstances of the case it rightly exer¬ 
cised its power is not a question going 
to jurisdiction. As to whether proper 
wenue also is always an element of juris¬ 
diction I need not here consider for no 
question of venue arises in the case. 

The next question is whether in pass¬ 
ing the order which it did in the parti¬ 
cular circumstances of the case the Court 
committed a M material irregularity in 


the exercise of its jurisdiction. ” With 
a view to arriving at the tests properly 
applicable to enable me to answer this 
question I have considered carefully, 
amongst others the following cases : 

Robert Watson v. Collector of Raj - 
shahyi (5); Rharda Co . v. Durga (6); 
Hiralal v.. Udoychandra (7); Bai Kashi 
Bai v. Shidappa (8) ; Khubchand v. 
Ajudhya (9) ; Balakrishna v. Vasudeva 
(1) ; Jhanku v. Bisheshar (2) ; Eriday 
v Ramchandra ; (4) Ratan v. Md. 
Eamidullah (3) ; Ganga v. Mt. Rishni 
(10J ; Kamta v. Ramratan (Ll); Maha - 
bir v. Muhammad Ali Khan t A. I . R. 
1927 AIL 704 ; Kamta v. Bhagicani 12) ; 
Tikai v. Sheodayal (13) ; Ramsaran v. 
Radha (14). 

In one of these cases, Kharda v. 
Durga (6), it was broadly stated that 
there was no doubt but that the High 
Court could interfere with ** an improper 
order ” ; and there is a hint of a similar 
proposition in Ramsaran v. Radha (14). 
If that proposition is to be taken liter¬ 
ally it is in my view much too broadly 
stated. I do not propose to examine the 
remainder of the cases in detail, but hav¬ 
ing studied them with care it appears to 
me that all or nearly all of them can be 
regarded, though it may not have been 
expressly so stated, as having been deci¬ 
ded on one or other of two principles 
which I would state as follows : 

The Court can be regarded as having 
committed “a material irregularity in 
the exorcise of its jurisdiction if 

either : 

(a) it appears that it did not apply its 
mind judicially to the question before it, 
or ; (b) if the materials before it were 
not such as could reasonably be held to 
be materials on which the Court might, 
rightly or wrongly, hold that there was 

a formal defect or other sufficient reason 

ejusdem generis with formal defects. 

The first proposition seems to underlie 
such cases as Ratan v. Md. Hamid - 


(5) 

( 6 ) 

(7) 

( 8 ) 

(9) 

( 10 ) 

(ID 

( 12 ) 

(13) 

(14) 


[1809] 13 M. I. A. 100=3 Bong. L. R. 48 
-12 W. R. 43 (P.G.). 

[1910] 11 G. L. J. 45=5 I. G. 187. 

[1912] 10 G. I. J. 103=14 I. 0. 33—16 

[1913] 37 Bom. 082=21 I. 0. 23=15 Bom. 

[1913] 11 A. L. J. 733=21 I. C. 76. 

A. I. R. 1925 All. 466=47 All. 319. 

A. I. R. 1926 All. 548. 

A. I. R. 1928 All. 98=50 All. 199. 

A. I. R. 1928 Ondh 482=3 Luck.403. 

A. I. R. 1929 Gal. 88=55 Gal. 1067. 
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ullah (3) Ganga v. Mt Kishni (10); Kamta 
v. Ramratan (11) and Kamta v. Bhag- 


wan (12). In the case Kamta v Ram¬ 
ratan (11), Daniels, J., applied the test 
as to whether the Court had applied a 
judicial mind, but did not apply the 
second of the two tests which I have 
suggested ; and, as it appears to me, if 
that second test had been applied the 
decision might have been otherwise. In 
Kamta v. Bhagwan (12), the High Court 
found that the lower Court had not ap¬ 
plied its mind judicially and took, as it 
appears to me, the proper course of set¬ 
ting aside the order and sending the case 
back to the lower Court, giving it an 
opportunity to re-hear the application 
and give its reasons. 

The second proposition or test appears 
to me to emerge from the decisions in 
Robert Watson v. The Collector (5) ; 
Hiralal v. Udoychandra (7) ; Bai Kashi 
Bat v. Shidappa (8); Khubchand v. 
Ajodhya (9) ; Jhanku v. Bisheshar (2) ; 
Mahabir v. Muhammad Ali Khan , A. 
I. R 1927 All. 704 and Tikai v. Sheo - 
dayal (13). 

Now applying these two sets to the 
facts that I have stated at the commence¬ 
ment of this judgment, I am unable to 
hold that the learned Judge of the appel¬ 
late Court did not apply his mind judi¬ 
cially to the matter before him. Further 
I am unable to hold that the materials 
to which he applied his mind were not 
materials proper for consideration in 
determining whether there was a formal 
defect or other sufficient reason ejusdem 
generis with formal defects. These two 
conditions being satisfied, in my opinion 
this Court has no power to set aside the 
order of the lower Court merely because 
it may bo of opinion that, applying its 
own mind judicially to the materials 
before the lower Court, it would have 
held that there was not in fact any for¬ 
mal defect or anything ejusdem generis.. 

I would, therefore, dismiss the appli¬ 
cation. 

By the Court. —The order of the 

Court is that the application is dismissed 

with costs. 

V.b./r.k. Application dismissed. 
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Bennet, J. 

Zaki Husain —Deft. 2—Appellant. 

v. 

Deputy Commissioner of Gonda and 
another —Plaintiff and Defendant 1— 
Respondents. 

Second Appeal No. 862 of 1928, Deci¬ 
ded on 4th July 1928, 

(a) Deed —Construction — Security bond — 
Liability of surety for money received by 
mukhtar in virtue of bis office “as mukh¬ 
tar”—Money received by mukhtar contrary 
to directions—Surety was liable—Contract 

Act, S. 128. 

Money entrusted to the mukhtar a? mukh¬ 
tar but received contrary to directions in 
mukhtarnama is monoy received “ in virtue 
of his office ” as mukhtar.” [P G88 C 1, 2] 
A surety for a mukhtar appointed by the 
Court of \\ards executed a 'surety bond, that 
the mukhtar will “ account for, render and 
deliver all moneys, securities for money and 
property whatsoever which he may receive or 
be entrusted with by virtue of his office.” 
The mukhtar withdrew from the treasury 
certain mouey deposited for payment to tho 
Court of Wards contrary to the directions in 
tho mukhtarnama not to receive any money 
payable to the Court of Wards. 

Held', that the money was received by the 
mukhtar in virtue of his office as mukhtar 
making surety liable for tho amount. 

(b) Contract Act, S. 128—Surety is liable 
for interest awarded on amount embezzled 
&6 damages. 

Where a person’s liability in civil law was 
for tort in regard to the amount embezzled 
and intorost on that sum is allowed as dama¬ 
ges tho surety is also liable for the interest 
on tho sum embezzled. [P G88 C 2] 

Shabd Saran —for Appellant. 
Judgment.—This is a second appeal 
by defendant 2 a surety. The fact3 which 
were proved befoie the lower appellate 
Court are as follows: Defendant 1 Mukh¬ 
tar Husain, was appointed a mukhtar to 
the Court of Wards on 13th April 1920, 
and at the time of his appointment de¬ 
fendant 2 executed a surety bond in form 
No. 12 printed on pp. 97 and 98 of the 
Court of Wards Manual. Evidence was 
given before tho Munsif, the Court of 
first instance, to the effect that on 22nd 
December 1923, defendant 1 the mukhtar 
of the Court of Wards withdrew Rs. 175 
from the treasury which had been depo¬ 
sited for payment to Court of Wards as 
compensation in a land acquisition case. 
Plaintiff’s witness 1 Wahid Ali stated 
that defendant 1 having withdrawn this 
money did not deposit it in the Court of 
Wards. The suit was brought against 
both defendants and was defended only 
by the appellant, defendant 2. The Court 
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of first instance dismissed the suit and 
the lower appellate Court has decreed it 
against both defendants. The first two 
grounds of appeal put forward the argu¬ 
ment that as there is no finding that the 
money was received by defendant 1 in 
due discharge of his duties and as it is 
admitted that he acted beyond the scope 
of his authority in realizing this money, 
therefore, defendant 2 the appellant is 
not liable. It is true that the mukhtar- 
nama dated 28th May 1923, from the 
Deputy Commissioner in charge of the 
Court of Wards to defendant 1 states 
that defendant 1 is not to receive any 
money payable to the Court of Wards. 
Contrary to that direction defendant 1 
drew this sum of money from the trea¬ 
sury. But the security bond executed by 
defendant 2 states that defendant 2 is 
liable as follows: 

“ The said. A B . . , . • 

..shall truly and faithfully per¬ 
form his duties as.undor the 

said Court of Wards and shall from timo to 
timo and at all times account for, render and 
deliver in such a manner and to suoh persons 
as he may by the said Court of Wards bo re¬ 
quired, all moneys, securities for money and 
property whatsoever which he, the said A. B. y 
may receive or bo entrusted with by virtue of 

of his office as . . ..in the said 

Court of Wards department and shall not em¬ 
bezzle, withhold, destroy or anywise injure 
any such moneys, securities for money and 
property as aforesaid, then tho above written 
obligation shall be utterly void; otherwise the 
same shall remain in force and virtue.” 

This provides not only that the ser¬ 
vant of the Court of Wards shall truly 
and faithfully perform his duties but 
that the servant 3hall account for to the 
Court of Wards all money which he may 
have received or be entrusted with by 
virtue of his office. Now, although in 
receiving the money from the treasury 
defendant 1 was not performing his duty 
as mukhtar and in fact acted contrary to 
instructions in his mukhtarnama, it ap¬ 
pears clear that he was entrusted with the 
money by treasury by virtue of his office, 
as mukhtar. In other words if he had 
not been the mukhtar of the Court of 
Wards the treasury would not have given 
him this money. It appears to me that 
this is the meaning of the expression “in 
virtue of his office as mukhtar.” That 
is, the expression includes acts done in 
the capacity of mukhtar whether the 
mukhtar was carrying out the rules laid 
down for him or not in doing those acts. 

I consider, therefore, that the security 


bond of the appellant-defendant 2 makes 
him liable for the act in question. 

Ground of appeal No. 4 objects to the 
lower appellate Court admitting addi- 
tional evidence. It was argued before 
the lower appellate Court that the em¬ 
bezzlement by defendant 1 had not been 
fully proved and the lower appellate 
Court recalled a witness and received in 
evidence certain reports showing that 
the money had been withdrawn by defen" 
dant 1 from the treasury. I do not con¬ 
sider that the lower appellate Court was 
wrong in admitting this evidence. 

Ground 5 alleges that the lower appel¬ 
late Court was wrong in considering that 
the surety should prove that the money 
received by the servant was not actually 
embezzled by him. This ground appears 
to be taken under a misapprehension, as 
even in the Court of first instance P.W. 1 
Wahid Ali stated that defendant 1 with¬ 
drew the money from the treasury and 
did deposit in the Court of Wards. This 
embezzlement was more fully proved by 
tho evidence admitted by the lower ap¬ 
pellate Court. 

Ground 6 alleges that the plaintiff 
was not entitled to interest by way of 
damages. It is true that there is no 
provision in the security bond of defen¬ 
dant 2 for payment of interest on sums 
embezzled although that bond as printed 
at p. 98 refers to “ any loss that may 
have been incurred.” Under S. 128, 
Contract Act: 

“ the liability of the surety is co-extensive 
with that of the principal debtor unless it is 
otherwise provided by the contract.” 

Now the liability of defendant 1 in 
civil law is for tort in regard to the 
amount which he embezzled and natu¬ 
rally interest on that amount would be 
allowed against defendant 1 by way of 
damages. In virtue, therefore, of S. 128, 
Contract Act, defendant 2 is also liable for 
interest on the sum embezzled. Interest 
has been allowed at 12 per cent per 
annum from the date of embezzlement, 
22nd December 1923, to the date of suit. 

Ground 7 was that the suit was time- 
barred. No argument was addressed on 
this ground and as pointed out by the 
lower Court the bond was a mortgage- 
deed of 1920 and could be enforced with¬ 
in 12 years. I dismiss the appeal sum¬ 
marily. 

v.b./r.K, Appeal dismissed . 
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Niamatullah and Bennet, J J. 

( Thdkur) Ishri Singh— Plaintiff—Ap¬ 
pellant. 

v. 

Tejbir Singh— Defendant — Respon¬ 
dent. 

Second Appeal No. 601 of 1926. De¬ 
cided on 30th April 1929, against decree 
of Dist. Judge, Bulandshahr, D/- 18th 
December 1925. 

(a) Agra Tenancy Act (2 of 1901), S. 159— 
Lambardar continuing to be lambardar 
after partition and paying revenue for years 
subsequent to partition on behalf of other 
cosharers—In his suit for recovery of such 
revenue, it does not lie upon him to prove 
prior collection of arrears and that he paid 
it from his own pocket. 

Where after partition between the lambar¬ 
dar and the other cosharer, the lambardar 
continues to be the lambardar of the whole 
mahal, and, having paid the Government 
revenue on behalf of the other cosharer for 
the years after partition, sues the cosharer 
for recovery of the revenue so paid under S. 
159, it does not lie upon him to prove his 
collection of the arrears of rent on account 
of the years prior to partition, and to prove 
that he paid the revenue from his own pocket; 
(1892 )A. IV. N. 72, Dist . [P 690 C 2] 

(b) Cosharer—Suit by cosharer against 
lambardar for his share in arrears collected 
by latter for years prior to partition—Lam¬ 
bardar has to bring all evidence in his pos¬ 
session to prove his collections—Otherwise 
it would be presumed that he made collec¬ 
tions in full. 

After the partition it is open to a cosharer 
to bring a suit against the lambardar claim¬ 
ing his share of profits from arrears collected 
by the latter for years prior to the partition. 
In such a suit the lambardar would naturally 
be required to produce all the evidence in his 
possession in regard to his collections, and 
if he does not do so it will be open to the 
Court to draw the presumption that he had 
collected those arrears in full. [P 690 C 1, 2] 

M. L. Agarwala and K. N. Laghate — 
for Appellant. 

P. L. Barterji and S. N. Seth— for 
Respondent. 

Judgment. This is a second appeal 
by a plaintiff lambardar whose suit for 
arrears of revenue under S. 159 of the 

former Agra Tenancy Act, Act 2 of 1901, 

has been dismissed by both the lower 
Courts on the ground that the plaintiff 
had not proved that the amount of revenue 
which ho paid on behalf of the defen¬ 
dant was paid from his own pocket. The 
plaintiff and defendant are full brothers 
and were members of a joint Hindu 
family up to the end of Fasli 1327, 
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when a partition took place by a regis¬ 
tered deed dated 14th April 1920. This 
deed provided that from that date the 
parties would be entirely separate and 
would realize their rents from their 
separate tenants and would pay their 
revenue separately. Kuras were pre¬ 
pared and the property was divided plot 
by plot. No provision was made in the 
deed for arrears of rent due before the 
partition which would be collected sub¬ 
sequent to the partition. Ishri Singh, 
the plaintiff, was the lambardar of the 
mahal in which he and his brother were 
the sole cosharers, and he continued to 
be lambardar for both of the pattis of 
the whole mahal until F. 1331 when the 
defendant respondent was appointed 
lambardar for his patti on 13th March 
1924. It is found by the lower appel¬ 
late Court and admitted that during the 
years in suit 1323, 1329 and 1330 Fasli 
the plaintiff-appellant paid the share of 
land revenue due from the respondent- 
defendent as well as his own share. The 
deed had provided that the defendant- 
respondent would pay his own share of 
revenue but he neglected to do so and 
the plaintiff-appellant as lambardar was 
bound to make the payment in the first 
instance. The plaintiff-appellant has 
now sued under S. 159, Act 2 of 1901 to 
recover those payments of land revenue 
which he made on behalf of the defen¬ 
dant-respondent. The first issue framed 
by the trial Court was : did the plaintiff 
pay the amount claimed from his own 
pocket ? 

The lower appellate Court has found 
as a fact that there were arrears out¬ 
standing at the beginning of F. 1328 
which amounted to Rs. 2,133 of which 
Rs. 212 were time barred, and the plain¬ 
tiff had decrees for Rs. 241. There was 
therefore at that date a sum of Rs. 2,162 
realizable arrears, of which during the 
year F. 1338 the plaintiff admittedly 
realized Rs. 316 odd for arrears of pre¬ 
vious years including a sum of Rs. 29-6-6 
which definitely belonged to the defen¬ 
dant. The plaintiff therefore should 
have paid defendant Rs. 143-9-6 plus 
29-6-6, i. e. Rs. 173. No further facts 
were proved in regard to collection of 
arrears. The sum claimed as land 
revenue, lambardari dues and cesses for 
the 3 years in suit is Rs. 402-8-0 per 
annum, total Rs. 1207*8-0 principal. It 
is obvious that the evidence produced 
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merely shows that a very small sum of 
arrears was collected by the plaintiff and 
by no means a sum equal to the land 
revenue admittedly paid by the plaintiff 
on behalf of the defendant. The ques¬ 
tion which we have to consider is whe¬ 
ther under the circumstances of this 
case the onus lay on the plaintiff to 
prove his collection of arrears and to 
prove whether he had paid the whole 
sum claimed out of his pocket. It is to 
be noted that after the partition the 
plaintiff had no duty or right to make 
collections from tenants on behalf of the 
defendant nor is it found by the lower 
appellate Court that he did make any 
such collections for the years in suit. 
The lower appellate Court has relied on 
a ruling reported in Dharam Pal v. 
Madan Mohan (1) and the lower appel¬ 
late Court has quoted the heading which 
states : 

“ in a suit by a lambardar against a cosharer 
to recover the cosharer’s portion of Govern¬ 
ment revenue paid by the lambardar, it lies 
upon the plaintiff to show that ho had in his 
capacity of lambardar exercised due diligence 
in the collection of rents.” 

But the ruling states : 

“ in the village the lambardar only had 
powor to collect the rents. Out of those rents 
it was his duty to pay so far as they would 
go the Government revenue and the village 
expenses,” 

“ In the present case it was for the lambar¬ 
dar to show that he had performed his duty 
as lambardar, and that notwithstanding tho 
exertion by him of duo diligonce, ho was 
unable to collect sufficient rents with which 
to discharge the Government revenue.” 

The present case differs fundamentally 
from this ruling, because in the present 
case owing to the partition the lambar¬ 
dar plaintiff no longer had any power to 
collect rent of the patti of the defendant. 
It would be extending the principle of 
this ruling much too far to say that in 
the present case the lambardar should 
have proved what were the amounts of 
arrears of rent he had collected during 
the years in suit for years prior to^ the 
partition. The lower appellate Court 
is wrong in stating that tho defendant 
could not sue the plaintiff for arrears of 
profits since there had been no question of 
profits between those parties at all prior 
to the partition. On the contrary after 
the partition it was open to the defen¬ 
dant to bring a suit against the plaintiff 
claiming his share of profits from these 
arrears for years prior to the partition. 

(1) [1892J A. W. N. 72. 
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In such a suit the lambardar would 
naturally be required to produce ail the 
evidence in his possession in regard to* 
his collections, and if he did not do so 
it will be open to the Court to draw the 
presumption that he had collected those 
arrears in full. But it does not appear 
reasonable to expect the lambardar in a 
suit like the present to produce evidence 
of arrears he had collected on account of 
years prior to the years in suit. In the 
written statement it is not clearly 
pleaded that the plaintiff had paid the 
amount of revenue from the collections 
of arrears, it is merely stated that he 
had collected rent from tenants without 
stating whether it was for the years in 
suit or arrears of previous years. It 
appears therefore that the attention of 
the plaintiff was not drawn to the fact 
that the Court expected him to prove 
the amount of arrears he had collected. 
Nor do we consider that it is necessary : 
that in a case like the present such a 
burden of proof should be thrown on the; 
plaintiff. S. 159 does not state that the 
arrears of revenue claimed should have 
been paid by the lambardar from his 
pocket. On the contrary, it merely 
states : ’ j 

“ a lambardar may sue a cosharer for arrears 
of revenue payablo to Government through the 
lambardar by such cosharers.” 

The word used is ** payable,” and 
there is no doubt whatever in the pre¬ 
sent case that revenue was payable by 
the defendant through the plaintiff for 
the years in suit. In regard to the 
details of the claim of the appellant the 
revenue is Rs. 700 per annum, the cesses 
are Rs. 70 and lambardari fees for col¬ 
lection of revenue amount to 5 per cent 
i.e. Rs. 35, total Rs. 805-7-0 and the 
half due from the defendant is Rupees 
402-8-0. The lambardar is undoubtedly 
entitled to his 5 per cent as has been 
held in numerous rulings. Interest at 
1 per cent per mensam is claimed by 
the plaintiff-appellant and this can be 
awarded as laid down in Ganesh Prasad 
v. Dachu (2). We accordingly allow 
the appeal and decree the suit of the 
appellant in full for Rs. 1207-8-0 and 
Rs. 249 interest up to the date of suit, 
and pendente lite interest and futuie 
interest at 6 per cent per annum with 

costs in all Courts. 

s.N./R.K. Suit decreed . 

(2) [1886] 7B. R. 1886. 
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Dalal, J. 

Muhammad Akbar and another — 
Plaintiffs—Appellants. 

v. 

Syed Ali Sajjad and others —Defen¬ 
dants—Respondents. 

Second Appeal No. 2312 of 1927, De¬ 
cided on 8th May 1929, against the de¬ 
cree of the Addl. Sub-Judge, Jaunpur, 
D/- 14th September 1927. 

(a) Specific Relief Act, S. 42—Plaintiff 
suing for declaration that he was sharer in 
superior proprietary rights and entitled to 
recover rent from defendants, inferior pro¬ 
prietors—Court finding that defendants also 
were superior proprietors and that plaintiffs 
had agreed not to recover rent in pursuance 
of defendants agreeing not to recover rent 
from plaintiffs in another village—Plaintiffs 
are not prevented from getting declaration 
as prayed for. 

In a suit for declaration that plaintiff is 
owner of a share of superior proprietary rights 
and entitled to recover certain rent from de¬ 
fendants who are inferior proprietors, the 
finding of the Court, that the defendants are 
also superior proprietors along with the plain¬ 
tiffs and that the plaintiffs are not entitled to 
recover rent because of their agreement not to 
reoover rent from defendants in pursuance of 
the defendants’ agreement not to recover rent 
from plaintiffs in another village, does not 
prevent the plaintiff from getting the declara¬ 
tion -that they are superior proprietors and 
entitled to reoover rent from defendants, the 
question whether they can recover rent or not 
being one for the revenue Court to decide. 

[P G02 C 1] 

(b) Agra Tenancy Act, (1926), Sch. 2, List 
2, Serial No. 2—Scope. 

A set off is not admissible in the revenue 
Court under Soli, 2 List 2, Serial No. 2. 

[P 092 C 1] 

Majid Ali —for Appellants. 

Mushtaq Ahmed —for Respondents. 

Judgment. — The judgment of the 
lower appellate Court is very confused, 
and the trial Court has gone off at a 
tangent and decided about a matter 
which was not properly fixed in the 
issues. The plaintiffs sued for a de¬ 
claration that they were owners of supe¬ 
rior proprietary rights in a certain 
village known as Peshkashi Bhadi ; that 
their share of such proprietary interest 
was one-half ; that the revenue was 
Rs. 52-5-0, and that they were entitled 
to recover Rs. 26-L0-6 from the defen¬ 
dants who were inferior proprietors. The 
defence was that the defendants were 
such proprietors along with the plain¬ 
tiffs, and that the plaintiffs were not 


entitled to recover any money from them 
because of an arrangement undor which 
the plaintiffs forbore to recover rent 
from the defendants in this village in 
pursuance of the defendants forbearing 
to recover rent from the plaintiffs in 
another village. The final defence was 
really one of payment and did not in any 
way interfere with the plaintiffs’ rights. 
The defendants admitted that the plain¬ 
tiffs were owners of one-fourth of the 
superior proprietor’s rights and that they 
themselves were inferior proprietors of 
this particular village. The trial Court 
held that the plaintiffs were owners of 
one-fourth, and not one-half, of the 
superior proprietor’s rights, and that the 
defendants also were superior proprie¬ 
tors. Issue 1 was to the following 
effect : 

Whether defendants 1 to 8 and 10 are 
also superior proprietors of the property 
in suit ? 

This issue was answered in the affir¬ 
mative. The defendants being superior 
proprietors did not prevent the plaintiffs 
from being superior proprietors also. 
There was no issue as to whether the 
plaintiffs should be deprived of the 
declaration as to their rights as superior 
proprietors for any reason. At the end 
of-the judgment the trial Court refused 
to grant a declaration on the ground of 
mutual agreement between the parties un¬ 
der which the plaintiff had agreed not to 
recover their share of the rent from the de¬ 
fendants under-proprietors. I am afraid 
that I am unable to understand what the 
lower appellate Court has decided. There 
is a specific finding in favour of the plain¬ 
tiffs of the trial Court that the suit is 
not barred under Arts. 142 and 144, Lim. 
Act. The lower appellate Court would 
seem to think that the suit is so barred 
because the plaintiffs had not recovered 
rent from the defendants for a long term 
of years. If there is any such finding it 
may be disregarded as being based on 
ignorance and insufficient knowledge of 
the pleadings of the parties. 

It was argued on behalf of the appellants 
that there was no definite finding that 
the plaintiffs were owners of only one- 
fourth and not of one-half, and that the 
only finding was that the defendants 
were also superior proprietors. No doubt 
the judgment of the trial Court is not 
very definite, but I take it that that 
Court has decided to the effect that the 
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plaintiffs are owners of only one-fourth, 
and not of one-half, of the superior pro¬ 
prietary rights. 

The second question is whether the 
plaintiffs may be deprived of the de¬ 
claration. In my opinion they cannot be 
so deprived. The question as to whether 
they could recover rent or not is one for 
the revenue Court to decide. The civil 
Court can give only a declaration of 
title that the plaintiffs are owners of a 
particular share and entitled to recover 
certain amount from the defendants* If 
there is any reason why this amount 
should be considered to be paid off it is 
for the revenue Court to decide whether 
such a set off is admissible or not. 
Practically what the defendants plead 
is a set off, and a setoff is not admis¬ 
sible in the revenue Court under the 
( Sch. list 2, serial No. 2, of the Agra 
1 Tenancy Act. The plaintiffs, if they 
!failed in this suit, will also be liable to 
have their names cut out of the registers 
on the ground that their suit for a decla¬ 
ration of proprietary title had failed. The 
respondents’ learned counsel argued that 
the findings were in favour of the plain¬ 
tiffs. The findings, however, did not 
count, but only the decree counted and 
the dismissal of the plaintiffs’ suit would 
deprive them of any share in the supe¬ 
rior proprietor’s right in this village. 
In the result I set aside the decrees of 
both the subordinate Courts and decree 
the plaintiffs’ suit for one-fourth of their 
rights of superior proprietor with half 
costs throughout. 

SN./r.K. Suit decreed. 


A. I. R. 1929 Allahabad 692 

Boys, J. 

Rachhpal Singh- Plaintiff — Appel¬ 
lant. 

v. 

Sheo Ratan Singh and ethers— Defen¬ 
dants—Respondents. 

Second Appeal No. 2000 of 1927, Deci¬ 
ded on 30th April 1929, against decree of 
Addl. Sub-Judge, Banda, D/-20th July 
1927. 

Civil P. C., O. 23, R. 1 (2)—Permission to 
file a fresh suit—Suit finally disposed— 
Failure to comply with terms strictly bars 
second suit. 

Once the plaintiff has accepted the terms 
imposed by the Court the case is declared to 
be withdrawn and is no longer pending and 


the plaintiff must comply with those terms 
strictly or take the consequences by being 
barred from .filing a second suit. The order 
should declare that the case has been and 
stands withdrawn and as the Court sees fit, 
that permission is given to the plaintiff to file 
a fresh suit, either unconditionally or on such 
terms as the Court sees fit and if the terms 
are imposed for payment of costs a date should 
be fixed for such payment and it is desirable 
in the interest of the defendant already once 
harassed, though not necessary, that an early 
date for the payment should be fixed : A. I. R. 
1924 Mad. 877; 33 Mad. 253, Foil ; 31 Cal . 965 ; 
14 C, L. J. 105 ; 19 C. L. J. 529, not Foil. ; 3 
P, L. J. G3 # Ex pi. [P 695 C 2] 

Shamhhu Nath Seth —for Appellant. 

Damodar Das —for Respondents. 

Judgment.—This is a plaintiff’s ap¬ 
peal arising out of a suit instituted iff 
1926 for possession of certain immovable 
property. The plaintiff had previously 
in 1921 brought a suit of exactly the 
same nature and against the same defen¬ 
dants, but in 1925 he had obtained per¬ 
mission under O. 23, R. I (2) to with¬ 
draw the suit with liberty to file a 
fresh suit, subject to the condition that 
he must pay the costs of the defendants 
in the first suit before filing any second 
suit. Tbe record containing the actual 
proceedings and actual order embodying 
this permission is not before me, but it 
is not disputed that the order of the 
lower appellate Court sufficiently accu¬ 
rately quotes it where it says : 

“ lb was ordered that before filing a fresh 
suit the plaintiff should pay the costs-of both 
the Courts.” 

The present suit was filed on the 14th 
May 1926, without the costs of the pre¬ 
vious litigation having been paid. On 
28th August 1926, the defendant Sheo- 
ratan Singh in his written statement and 
in a later written statement another 
defendant challenged the right of the 
plaintiffs to bring the second suit with¬ 
out having deposited the costs in both 
the Courts in the previous suit. On 
27th November 1926, the date fixed for 
the final hearing, the plaintiff tendered 
the costs, but the defendants refused to 
accept them. Both Courts have dismissed 
the suit on the ground that the condition 
on which the plaintiff had succeeded in 
obtaining permission to file a second suit 
had not been fulfilled. The plaintiff 

appeals. T 

Mr. Shambhu Nath Seth, to whom 1 

am indebted for his careful collection of 

the authorities, has drawn my attention 
to a number of decisions of other Courts 
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in which the effect of the failure of the 
plaintiff to pay the costs in cases of 
this type has been considered. There 
appears to be no decision of this Court. 

I will first make some general observa¬ 
tions : 

Firstly, 0. 23, R. 1 (2), reads : Where 

the Court is satisfied on certain points : 

“ It may, on suck terms as it thinks fit, 
grant the plaintiff permission to withdraw 
from such suit or abandon such part of a 
claim with liberty to institute a fresh suit 

It is of course manifest, as pointed out 
in G.Seshayya v. N. Subbay ya{ 1) that the 
permission given does not really apply 
to the withdrawal at all but to the right 
to file a second suit. A plaintiff can 
always withdraw without permission 
(and this is expressly stated in sub- 
R. (1), R. 1, 0. 23) if he is prepared to 
submit to the consecjuences set out in 

sub-R. (3). 

When he is not prepared to submit 
to those consequences, he can, before 
he withdraws, intimate to the Court 
his desire to withdraw provided that 
be is given permission to file a fresh 
suit. The Court will then intimate 
whether it is willing at all to give per¬ 
mission to file a fresh suit and if so on 
what, if any, terms. If the plaintiff 
accepts those terms, the order passed 
will be : 

“ The suit is withdrawn and permission is 
given to file a fresh suit on such and such 
terms being fulfilled.” 

The suit, therefore, ceases to be a pend¬ 
ing suit and has been finally disposed of. 

Secondly, I am unable to see any reason 
why if permission to tile a second suit 
has been granted subject to a condition 
the plaintiff should not be held strictly 
to that condition, and his second suit 
dismissed if he attempts to file it with¬ 
out having fulfilled the condition on 
which he secured permission. 

If, for instance, he has been ordered to 
pay the costs of the first suit before filing 
a second suit, and yet ho is to bo allowed, 
on the principle, I imagine, that he is 
only removing a bar, to pay the costs 
after he has filed the second suit, on 
what principle is it to be capable of 
determination at whit stage of the second 
suit he can or cannot be allowed to pay 
the costs. Is he to be allowed to wait 
till he can forecast the probable result 
of the second suit, and piy or not as he 
thinks best. 


Thirdly, it will be found that in the 
cases which have come before the Courts 
the exact nature of the orders has varied. 
The permission has been granted appar¬ 
ently subject to a condition sometimes 
(a) that “the plaintiff shall pay the 
costs”, sometimes (b) that the plaintiff 
shall pay the costs before a named date 
(specified in the order),” sometimes (c) 
that “the plaintiff shall pay the costs 

before filing a second suit.” 

The full wording of the order has not 
always been set out in the reports and 
it is probable that in the first class of 
cases there was a period named within 
which the costs were to bo paid, the 
period being specified as in the second or 
third class of cases. It is clearly desira¬ 
ble that the order should specify a fixed 
date and an early date, if only because 
the defendant has been harassed unneces¬ 
sarily and he may well be assisted to a 
speedy recovery of his costs. But whe¬ 
ther the terms fix a named date or re¬ 
quire costs to be paid before the filing of 
a fresh suit is immaterial. In either case 
failure to pay before the date fixed or, 
a 3 the case may be, before the filing of 
the suit will equally amount to failure 
to comply with the condition on which 
alone permission was given. 

Fourthly, it has been suggested : see 
Kuldip Singh v. Kuldip Ghoudhry (2), 
that the order should conclude by saying 
that : 

“ on failure to pay costs within that time 
the original suit shall stand dismissed with 
costs.’ * 

An order in this form was actually 
passed by the first Court in Gopi v. 
Nagyu Lai (3). If the view that I have 
expressed above is correct, the case has 
already been finally withdrawn and there 
is nothing left to dismiss and such an 
order is meaningless and improper. 

I will now refer to the authorities. 

The first is Abdul Aziz \. Ibrahim (4), 
The report does not quote the exact 
words of the order giving the permission, 
but I think it may clearly be inferred 
that the condition was that the costs 
should be paid before filing the second 
suit. The costs were not so paid but 
were paid before the case came to trial. 
The case was decided under S. 373 of the 

(2) [1918] 3 Pat. L. J. 63=44 I. C. 79=4 Pat. 
L. W. 134. 

(3) [1911] 14 C. L. J. 103=10 I. C. 6=13 
C, W. N. 999. 

(4) T1904] 31 Cal. 963. 


(1) A. I. R. 1924 Mad. 877. 
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old Code of 1832 which for all practical 
purposes appears to correspond to the 
present 0. 23, R. 1 ; para. 1, S. 373, 
broadly corresponding to sub-R. (2), 
while para. 2 corresponds to sub-R. (3), 
and para. 3 corresponds to sub-R. (4). 
Sub-R. (l), permitting a plaintiff to 
withdraw suit or abandon a part of his 
claim, has been added. Their Lordships 
drew attention to the fact that para. 2 of 
S. 373, corresponding to 0. 23, R. 1 (3), 
did not apply to the case before them as 
permission had been given. They then 
repelled the contention of the defendants 
that there was an express order that the 
plaintiff should pay the defendants’ costs 
before filing the suit by qualifying that 
order in the light of 0. 26, R. 4 of the 
rules of the Supreme Court 1883. That 
order reads : 

“ If any subsquont action shall bo brought 
before payment of the costs of the discontinued 
action for the same, or substantially the same 
oauso of action, the Court or a Judge may, if 
it or ho thinks fit, order stay of such subse¬ 
quent action, until such costs have been paid.” 

It will be noted that 0. 26, R. 4 
makes no reference to any condition hav¬ 
ing been imposed by the Court which 
permitted the first suit to be with¬ 
drawn. I am not, therefore, able myself 
to hold that that order is applicable, even 
as a guide to practice, in this country 
where provision is made for the first Court 
imposing conditions and a definite condi¬ 
tion has been imposed, a condition 
which, as I have said, I can see no reason 
for not strictly enforcing. How far their 
Lordships may have been influenced by 
the fact that defendant's pleader had 
actually accepted the costs in the course 
of the second suit it is not possible 
to say. 

In Robert Fischer v- Nagappa (5), 
there was a withdrawal with permission 
to file a second suit, if costs of the first 
suit were paid before a certain date. The 
costs were not paid before that date. 
Both the lower Courts dismissed the suit 
as unsustainable. Their Lordships dis¬ 
tinguished Abdul Aziz v. Ibrahim (4), on 
the ground that in that case there was 
no time specified and that the condition 
of payment of costs had been performed 
before the case ** came for trial. ” The 
appeal was dismissed. I am unable, to 
appreciate the reasons for distinguishing 
Abdul Aziz v. Ibrahim (4). It is true 

(5) [1910] 23 Mad. 258=6 I. C. 288=7 M. L. 

T. 226. 


that in the earlier case no calendar date 
was mentioned, but the date, that of the 
filing of the suit, was a date which was 
capable of definite ascertainment ; and as 
to the distinction that the condition in 
the earlier case was performed before the 
case came on for trial, it does not seem 
to me to touch the real point in the case, 
namely, whether the plaintiff was to be 
penalised for his failure to comply with 
the condition before the date on which 
he ought to have complied with it. 

But the decision appears to have pro¬ 
ceeded on the simple ground that the first 
case was withdrawn and finished with 
and that as to the second suit there was 
a condition accepted and failure to fulfil 
it and that there was no room for argu¬ 
ment. I agree. 

In Gopi v, Lala Fagan (2), the order 
was that the plaintiff be permitted to 
withdraw from the suit with leave to 
bring a fresh suit subject to limitation 
and paying the costs before filing a fresh 
suit “or else this suit shall stand dis¬ 
missed with costs. 

The suit was withdrawn and a fresh 
suit was instituted on 28th July, with¬ 
out payment of the costs having been 
made. Payment was made in the course 
of the trial. Their Lordships held that 
the plaint might be treated as having 
been filed on 23rd August, as it was im¬ 
material so far as limitation was con¬ 
cerned whether the suit was taken as 
instituted on 22nd August or 28th July. 
They further followed the decision in 
Abdul Aziz v. Ibrahim (4). It does not 
appear whether any proceedings had 
taken place between the filing of the 
plaint and the deposit of the costs. If 
any such proceedings of any sort had 
taken place it is difficult to see how the 
suit could bo treated as having been in¬ 
stituted on the later date for there would 
be no basis in any existing suit for the 
intervening proceedings, or on what 
principle the plaint could be treated as 
having been instituted on the later date 
if there had been no intervening proceed¬ 
ings and not so treated if there had 
been such proceedings ; or what would 
be the position if in a common plaint 
one plaintiff was fettered and the other 
not by the condition. 

In Shit al Prasad v. Gaya (6) (the sam e 
(6) [1914] 19 C. L. J. 529=23 I. CJ. 21CL 
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case is reported as Sadhu Char an v. 
Baikuntha Nath in 23 I. C.), the order 
was that 

“ the suit be allowed to be withdrawn with 
liberty to bring a fresh suit on condition of 
paying costs. ” 

No costs were paid before the fresh 
suit was filed. Their Lordships said : 

“ The condition of suoh permission in this 
case was the payment of costs. Until the 
costs were paid tho permission was not oper¬ 
ative and so there was no withdrawal with 
liberty to bring a fresh suit. The result was 
that until there was such withdrawal the 
former suit was still pending. . . “ Where 

a plaintiff has obtained leave to withdraw 
upon payment of costs it is his duty to pay the 
costs at once for until they are paid there is 
no withdrawal with the permission of the 
Court. ” 

It was held that the Munsjf was 
wrong in dismissing the second suit when 
the costs were tendered, and that all that 
he could have done would be to hold that 
as the other suit was still pending, 

S. 10 was a bar to the present suit. The 
decision proceeds on the assumption that 
the first case had not been finally with¬ 
drawn. I am unable to accept this. 

Kuldip Singh v. Kuldip Choudhry (2), 
was a case in which the condition was 
payment of costs before filing a fresh 
suit. Costs were not so paid. Their 
Lordships agreed generally with tho view 
expressed in Abdul Aziz v. Ibrahim (4), 
and also agreed very specifically with 
the view expressed in Shital Prosad v. 
Gaya Prosad (6), that the first case must 
be regarded as ponding until the costs 
were paid and that tho second suit must 
be stayed under S. 10. 1 would note 

that the two cases were apparently de¬ 
cided differently ; in the former it was 
held that tho second case could go on if 
the costs were paid. Their Lordships 
continued : 

“ Tho difficulty which has arison in tho 
present case is due to the incompleteness of 
the order passed in tho first suit. Tho order 
in such circumstances should limit tho time 
within which costs should bo paid and should 
go on to direct that on failure to pay costs 
within that time tho original suit shall stand 
dismissed with costs. ** 

1 have agreed in the view that I have 
already expressed that a time for pay¬ 
ment should be fixed for payment, but I 
have already stated my reason for holding 
that such an order as that suggested in 
the second part of this last quotation 
would be meaningless and improper. 

In G. Seshayya v. N. Subbayya (1), 
the first suit was withdrawn with leave 


to bring a fresh suit on condition Oi 
paying the costs ” ( p. 500 of 82 I. 6. 
CoL l) and this was interpreted as a 
condition not specifying any date for 
payment ( p . 500 of 82 P C. Col. 2). 
Costs were actually paid after the close 
of the trial ” in the second suit {p. 500 
of 82 I. C. Col. 1). Their Lordships 
relying on sub-R. (1), O. 23, R. 1, hold 
that , ., 

“ Inasmuch as tbs withdrawal of tho^ suit 
does not require tho permission of the Court, 
it must be taken that the first suit is with¬ 
drawn when the order is passed and that the 
permission granted refers only to the filing 
of the subsequent suit on certain conditions. 

Their Lordships gave as a further rea¬ 
son for the view : 

“ If the first suit is still pending as held in 
the above cases, it would be open to tho 
plaintiff to obtain permission under O. 23 and 
instead of complying with the conditions of 
that permission, to go to the Court and 
demand that the trial of his first suit should 
bo proceeded with and this could be done 
however long the interval might be. 

The force, however, of this second rea¬ 
son would be gone if the Court fixed, as 
it obviously should do, a reasonably short 
time for fulfilment of the condition. The 
first reasoning remains and I agree with it. 

In view of what I have said above I 
am of opinion that once the plaintiff has 
accepted the terms imposed by the Court 
the case is declared to bo withdrawn and 
is no longer pending and the plaintiff 
must comply with those terms strictly 
or take the consequences by being barred 
from filing a second suit. The order 
should declare that the case has been and 
stands withdrawn and, as the Court sees 
fit, that permission is given to the plain¬ 
tiff to file a fresh suit, either uncondi¬ 
tionally or on such terms as the Court 
sees fit, and, if tenns are imposed for the | 
payment of costs, a date should be fixed 
for such payment and it is desirable in 
the interests of the defendant already 
once harassed, though not necessary, that 
an early date for the payment should be 
fixed. 

Applying this to the present case I 
hold that the suit was rightly dismissed 
and the appeal is dismissed with costs. 

In view of the fact that this is the 
first decision of this Court so far as the 
reports indicate, I am prepared to give 
my consent to a Letters Patent appeal 
being filed against my decision. 

v.B./r.K. Appeal dismissed. 
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Niajiatullah and Bennet, J.J. 
Sabir Husain —Appellant. 

v. 

Rirasat Ghaus and others —Respon¬ 
dents. 

First Appeal No. 342 of 1926, Decided 
on 4th June 1929, against decree of Dist. 
Judge, Moradabad, D/- 31st March 1926. 

(a) Civil P. C., S 11—Suit for redemption 
—Possession of part of mortgaged property 
claimed—Subsequent suit for proportionate 
contribution for part owned by other party 
is not barred by res judicata. 

When a suit for redemption is instituted 
there is no cause of action for claiming pro¬ 
portionate amount from those who represent 
the equity of redemption in part of the pro¬ 
perty mortgaged, other than that belonging 
to the plaintiffs in the redemption suit. The 
claim to contribution can only be made after 
the entire mortgage-money has been paid oil. 
So the plaintiffs in the redemption suit re¬ 
deeming the whole mortgage and claiming 
possession of the part for which the equity of 
redemption is held by them, but not claiming 
possession of the property for which the 
equity of redemption is held by the defen¬ 
dants in the subsequent contribution suit, arc 
not barred from claiming contribution in a 
subsequent suit by res judicata. [P GOT C 1, 2] 

(b) Civil P. C., O. 2, R. 2—Redemption and 
contribution are different cause of action. 

Cause of action for the redemption suit and 
the subsequent suit for contribution against 
the person who had the part of the equity of 
redemption are different. [P 007 C 2] 

# (c) Transfer of Property Act, S. 82 — 
Rateable contribution is charge on property 
mortgaged and cannot be enforced against 
person. 

Where several properties are mortgaged to 
secure a debt and subsequently part of the 
property is owned by the mortgagee or his 
assignees and the mortgagor in redemption 
suit is made liable to pay the entire mort¬ 
gage debt, the mortgagor has a charge for the 
rateable proportion of the debt paid and that 
charge can be enforced against the property 
in the hands of the mortgagee or his assignees 
but not against the mortgagee or his assig¬ 
nees personally. [PG93G1] 

K. N. Katju and Akhtar II us a inkhan 
—for Appellant. 

Mushtaj Ahma l —for Respondents. 

Judgment. —This appeal arises out of 
a suit for contribution brought by the 
plaintiff-respondents, who are the heirs 
of one Sheikh Inayat. The latter exe¬ 
cuted a deed of usufructuary mortgage in 
favour of Mahabir Hu3iin on 25th 
November 1893 in consideration of a sum 
of Rs. 12,000. Three villages, namely, 
Rethali which is now in question, 
Imadulmulk anl Habibpur were mort¬ 
gaged with possession, the usufruct to be 
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appropriated by the mortgagee in lieu of 
interest. On the same date the mort¬ 
gagee granted a lease of the mortgaged 
villages to the mortgagor at an annual 
rent of Rs. 1030. Rent fell in arrears, 
which were assigned by the mortgagee to 
one Nasair Husain, who obtained a 
decree in respect thereof on 1st March 
1899 for recovery of Rs. 497-10-4. In 
execution of that decree village Rethali 
was attached and sold on 20th April 
1901. One Sabir Ali was declared to be 
the purchaser. He sold his rights to 
Sabir Husain, defendant 1, appellant, son 
of the mortgagee, on 6th October 1903. 

The original mortgagor having died, 
his heirs brought the suit No. 117 of 
1912 for redemption of villages Habibpur 
and Imadulmulk on the allegation that 
the third village Rethali had been ac¬ 
quired by the mortgagee himself in the 
name of his son who was only a benami- 
dar and that the integrity of the mort¬ 
gage having been broken, the redemp¬ 
tion of part was permissible. Sabir 
Husain was impleaded as a defendant in 
that case with his father, the original 
mortgagee. It was held that Sabir 
Husain was the real purchaser, and that 
redemption piecemeal was not permis¬ 
sible. Accordingly the Court passed a 
decree directing the plaintiffs of that 
suit to pay R 3 . 12,000 (principal secured 
by the mortgage of 1893) declaring that 
on payment of that amount plaintiffs of 
that suit would be entitled to recover 
possession of two villages, namely Ima¬ 
dulmulk and Habibpur. It should .be 
observed that on payment of the entire 
mortgage money .then duo all the three 
mortgaged villages would be freed from 
encumbrance. The Court, nowever, pas¬ 
sed a decree in the following term?: 

“The defendants shall deposit the sum of 
Rs. 12,030 in Court for payment to defendant 1 
in the month of Jeth next and on^such pay¬ 
ment being made within the specified period 
the plaintiffs shall recover the possession of 
mauzas Imadulmulk and Habibpur. If such 
deposit is not made, those properties shall be 
sold and the proceeds appliod in satisfaction 
of the mortgage -debt, and in that.case the 
defendants shall recover their costs." 

On 19th June 1915 the heirs of the 

original mortgagor sold village Habibpm 
to one Muhammad Ismail and village 
Imadulmulk to one SuG Ahmad Husain, 
leaving the entire consideration with the 
vendees for the satisfaction of the re¬ 
demption decree already referred to. .On 
19th June 1915 the vendees deposited 
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the required amount in satisfaction of 
that decree. We should mention that 
the two vendees were joined as co-plain¬ 
tiffs in the redemption suit subsequent 
to sales in their favour by the heirs ol 
the original mortgagor. A final decree 
followed on 19th June 1915, directing 
delivery of possession and retransfer of 
the two villages to the vendees who 
subsequently obtained possession. The 
present suit was brought by the plain¬ 
tiffs, seven in number, who are the heirs 
of Inayat, the original mortgagor, for 
contribution and interest at the rate of 
12 per cent per annum. They claim 
Rs. 17,932-10-8 of which Rs. 7,933-2-8 

represents proportionate amount of the 
principal of the mortgage of 1893 and the 
rest is interest. Defendants 1 to 9 are 
the heirs of the original mortgagee 
Zakir Husain. Defendant 1 Sabir Hu¬ 
sain, is the owner of village Rethali, as 
has been already mentioned. Defen¬ 
dants 10 and 11 are Ismail Khan and 
Sufi Ahmad Husain, the present owners 
of villages Habibpur and Imadulmulk. 
They are pro forma defendants and are 
not interested in the result of the suit. 
The only interest of defendants 2 to 9 
in the suit is that they are eight out of 
nine heirs of the original mortgagee. 
Zakir IIu3ain. Defendant 1 fills the dual 
capacity of an heir of Zakir Husain and 
the owner of village Rethali. 

The suit was contested by defendants 
1 to 9. The defence, so far as it is 
necessary to mention for the purpose of 
this appeal, is (l) that the present suit 
is barrel by res judicata and by 0. 2, 
R. 2, Civil P. C., (2) that the plaintiffs 

are not entitled to any contribution, at 
any rate, as against the representatives 
of the mortgagee and (3) that the plain¬ 
tiffs are not entitled to the interest 
claimed by them. The learned Addi¬ 
tional District Judge, who heard the 
suit in the first instance, has decreed the 
plaintiffs’ claim for Rs. 7,061-6-4 princi¬ 
pal and interest at 1 per cent per men¬ 
sem from 19th June 1915 to the date of 
suit. The present appeal has been filed 
by defendant 1 only. Defendants 2 to 9 
have bean impleaded as respondents. The 
learned advocate, who appeared in sup¬ 
port of the appoal, has argued that the 
plaintiffs’ claim is barred by the rule of 
res judicata and by the provisions of 
O. 2, R. 2, Civil P. C. It is contended 
that the plaintiff-respondents not having 


obtainel possession of village Rethali in 
the redemption suit, it is not open to 
them to claim the relief of contribution 
We have no hesitation in rejecting this 
contention. The questions now arising 
between the parties did not and could 
not arise in the suit for redemption The 
claim to contribution can be made only 
after the entire mortgage money has 
been paid off. When the suit for re¬ 
demption was instituted, the plaintiff- 
respondents had no cause of action for 
claiming a proportionate amount from 
these who represented the equity of 
redemption in the part of the mortgaged 
property other than that belonging to 
the plaintiffs of the redemption suit. 
Their ciuse of action for contribution 
arose for the first time when they dis¬ 
charged a liability common to themselves 
and their co-mortgagor, in this cise 
defendant 1, the appellant. It is obvious 
that the questions now in controversy 
were not directly and substantially in 
issue between the parties to the redemp¬ 
tion suit. Nor can it be urged that the 
plaintiff-respondents might and ought to 
have claimed in the redemption suit 
what they are doing now. The plea of 
res judicata has, therefore, no force. , 

As regards O. 2, R. 2, Civil P. C,, wo 
may at once mention that the causes of 
action for the redemption suit and for 
the present one are different, one from 
the other. 0. 2, R. 2, cannot apply un¬ 
less the claim in the subsequent suit is 
based on the cause of action on which 
the earlier suit was based. The word¬ 
ing of R. 2 is thus: 

“Every suit shall include the whole of the 
claim which the plaintiff is entitled to make 
in respect of the cause of action,” 

As we have already pointed out, the 
plaintiffs’ cause of action for contribu¬ 
tion arose long after the passing of the 
preliminary decree in the redemption 
suit. It is, therefore, clear that the 
plea based on the provisions of 0. 2, R. 2, 
Civil P. C., has likewise no force and 
must be overruled. 

As regards the liability of village 
Rethali to contribute, the provisions of 
S. 82, T. P. Act, leave no room for argu¬ 
ment. Indeed the learned advocate for 
the appellant has not denied the liability 
of the property itself to contribute a 
proportionate amount of the mortgage- 
money. His contention is that the mort¬ 
gagee, if he had been alive, not his re- 
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presentatives-in-interest, defendants 1 to 
9, can be called upon to contribute. It 
is, therefore, urged that the suit as 
against them should be dismissed. The 
substance of the plaintiffs’ claim is not 
what is assumed in the argument noted 
above. The plaintiff-respondents claim 
a decree for contribution by enforcement 
of the charge existing on village Bethali, 
which is now vested in defendant 1. 
Defendants 2 to 9, who are eight out of 
the nine heirs of the original mortgagee, 
have been impleaded, as their names 
stand recorded in the khewafc, an I as 
they presumably claim an interest in 
the property which the plaintiff-respon¬ 
dents desire to proceed against. No 
personal decree is claimed against them 
nor can it be granted. If they claim 
any interest in the property against 
which the charge is sought to be en¬ 
forced, they must establish it, or the 
property shall be sold free from any 
interest in their favour, if otherwise the 
sale thereof is permissible. As for defen¬ 
dant 1, he is admittedly the owner of the 
property, and if he cares to prevent the 
sale of it, he must pay the amount de¬ 
creed by the Court within the time to be 
fixed by it. If follows that if the pro¬ 
perty i3 subject to a charge in favour of 
! the plaintiff-respondents in respact of 
'contribution, all the defendants have 
been rightly impleaded in this case, and 
the only question is whether the pro¬ 
perty should be sold for satisfaction of 
the plaintiffs’ claim. As to this, S. 82, 
T. P. Act, as already stated, is clear. 
We hold, therefore, that the plaintiff- 
respondents are entitled to claim contri¬ 
bution by sale of village Bethali. 

As regards the amount, it appears that 
the parties agreed in the Court below 
that Bs. 7,061-6-4 is the proportionate 
amount chargeable on village Bethali. 
The plaintiffs claim interest from 19th 
June 1915 up to the date of suit at the 
rate of 12 per cent per annum. The 
learned .Additional District Judge has 
decreed interest as claimed by the plain¬ 
tiff-respondents. One of the questions 
argued before us relates to the liability 
of the defendants to pay interest. Though 
the plaintiffs’ claim to recover interest 
was denied in the written statement, no 
specific plea either as regards the liabi¬ 
lity or the rate was taken in the written 
statement. We would not have been 
disposed to take a strict view of the 
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pleadings if the subsequent conduct of 
the defendants had been different from 
what it has been. No question regarding 
either to the liability or to the rate was 
argued before the learned Additional 
Judge. Next day after the arguments 
were concluded an application was made 
for an issue being struck on the defen¬ 
dants’ plea regarding interest. The 
learned Additional Judge very rightly 
rejected this application. In the grounds 
of appeal to this Court the only question 
as to interest that has been raised is em¬ 
bodied in ground 5, and that relates to 
the rate of interest only. No question 
regarding the liability to pay interest 
has been raised. In other words r the 
judgment of the lower Court as regards 
the right of the plaintiff to recover in¬ 
terest has been acquiesced in. 

We refuse to allow the appellant to argue 
any questions not raised in the memoran¬ 
dum of appeal, and would consider only 
the question as to whether the rate of in¬ 
terest, namely 12 per cent per annum is 
reasonable. It was also argued before 
us that the period for which interest can 
bo claimed cannot exceed six years. This 
again is a matter which was not agitated 
in the Court of first instance, nor has it 
been taken in the grounds of appeal to 
this Court. We refuse to entertain it. 
As regards the rate of interest, we think 
that 12 per cent per annum is somewhat 
excessive. The mortgage of 1693 was 
for Bs. 12,000. The mortgagee granted 
a lease of the mortgaged property to the 
mortgagor reserving an annual rent of 
Bs. 1080. The rate of interest works 
out at 9 per cent, per annum. There are 
no circumstances proved in this case, 
which could suggest that 12 per cent 
per annum is reasonable, having regard 
to local conditions and the circumstances 
of the parties. For these reasons we are 
of opinion that the ends of justice will 

be satisfied if interest at the rate of 9 per 
cent per annum is allowed. Accordingly 
we modify the decree appealed from so 
as to allow interest at the rate of 9^per 
cent per annum from 19th June 1915 up 

to the date of suit and thereafter at the 
rate of 6 per cent per annum. A fresh 
preliminary decree shall be prepared in 
terms of our judgment. The appeal has 
substantially failed. We direct that ohe 
appellant shall pay the costs of the- 
respondents here and in the Court eow. 

v.b./r.K. _ Decree modified. 
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Dalal, J. 

Murli Dhar —Plaintiff Appellant. 

v. 

Surja and anothei —Defendants Res¬ 
pondents. 

Second Appeal No. 585 of 1927, Decid¬ 
ed on 10th May 1929, against decree of 
Addl. Dist. Judge, Aligarh, D/- 12th 
November 1926. 

Landlord and Tenant—Rent may be asses¬ 
sed on portion of grove consisting of compact 
plots when that portion loses character of 
grove. 

The plots which retain the character of 
a grove can be distinguished from the plots 
which do not retain such character, and sim¬ 
ply because the plots are situated together in 
a compact whole it is not necessary that those 
plots which are devoid of trees should be con¬ 
sidered to continue to have the character of a 
grove for the simple reason that other plots 
may be considered to be grove land, and so 
rent may be assessed even on a portion of a 
grove when that portion loses the character of 
a grove : Ki short Saran v. Rimes war , 4 l n- 
published Decisions 171, Rel. on. ; A.l.R. 1926 
All. 519, Dist. LP G99 g 2] 

Panna Lal —for Appellant. 

G. Agarwala —for Respondents. 

Judgment.—The plaintiff zamindar 
came to Court on the revenue side desiring 
assessment of rent on a grove which had 
lost its character. The grove consisted 
of seven plots, 627 to 633, both inclusive. 
An excellent map exists on the record. 
Both the subordinate Courts held that 
all the plots should be taken together as 
one plot and on this consideration when 
88 trees are still standing thereon the 
plot cannot be considered to hive lost 
the character of a grove. It was over¬ 
looked by both the subordinate Courts 
that rent may be assessed even on a por¬ 
tion of a grove when that portion loses 
the character of a grove. This is but 
reasonable. If several plots of land are 
given for the planting of a grove with¬ 
out rent the grove-holder may dishonest¬ 
ly keep a larger number of trees only in 
one corner and cultivate the rest of the 
land without payment of rent arguing 
that the large number of trees on a por¬ 
tion of the grove were sufficient to give 
the land the character of a grove. This 
principle of assessment of rent on the 
cultivated portion of the grove has long 
been recognized by the Board of Revenue 
see Kishori Saran v. Bameswar (1). The 
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learned counsel for the respondents quo¬ 
ted the case of Mahbub AH Khan v. 
Ghiddan (2) to support the plea that no 
rent can be assessed on portions of a 
grove which has been brought under cul¬ 
tivation. That was, however, a case of 
ejectment. There were two plots, both of 
them had trees which gave them the 
character of a grove. The present case is 
totally different. It is one for the assess¬ 
ment of rent and for the zamindar to 
have a share of the benefit which the de¬ 
fendants derive contrary to the original 
arrangement. The plots which retain 
the character of a grove can be dis¬ 
tinguished from the plots which do not 
retain such character, and simply because 
the plots are situated together in a com¬ 
pact whole it is not necessary that those 
plots which are devoid of trees should be 
considered to continue to have the charac¬ 
ter of a grove for the simple reason that 
other plots may be considered to be 
grove-land. In plot No. 628 there is 
only one tree, in No. 630 no tree at all, 
and in No. 632 there is a very large 
vacant land and only a few scattered 
trees. From the plan I am satisfied that 
plots Nos. 627, 629 and 633 are still 
groves, and No. 631 is covered by a 
building. I, therefore, hold that plots 
Nos. 628, 630 and 632 should be assessed 
to rent. As to No. 632, only the area .42 
acre is quoted for assessment leaving out 
the area covered by a tank. The total 
area comes to .68 and the proportionate 
rent will be Rs. 14 per annum. As no 
rent had been assessed so far I shall not 
permit interest. In the result I set aside 
the decrees of both the subordinate Courts 
and declare plots Nos. 628, 630 and 632 to 
be cultivated land and liable to pay an an¬ 
nual rent of Rs. 14. The suit is further 
decreed for a cash sum of Rs. 42. The 
plaintiff shall recover his propo^iouate 
costs throughout. 

P.N./R.K. _ Decree se t as i de. 

(2) A. I. it. 1926 All. 519. 

* A. I. R. 1929 Allahabad 699 (?) 

Boys and Bennet, JJ. 

Chhotey Lal —Judgment-debtor. 

v. 

Bansi Dhar and others —Decree-hol¬ 
ders. 

Ex. First Appeal No. 326 of 1928, De¬ 
cided on 25th April 1929, against 
decree of Sub-Judge, Moradabad, D/- 7th 
July 1928. 


(1) 4 Unpublished Decisions 171. 
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^ Practice—Subsequent events—Point not 
available before trial Court—Point raised 
in appeal on subsequent events—Appellate 
Court should send the matter to trial Court 
for amending its order but should not 
decide it itself. 

Point urged in the grounds of appeai which 
could not have been taken before the Sub¬ 
ordinate Judge as it was not then ‘possible to 
make that objection, the fact giving rise to 
the same being subsequent to the order ap¬ 
pealed against, is not proper to be decided 
by the appellate Court. But the fact having 
been brought to the notice of the appellate 
Court the matter should be brought to the 
notice of tho lower Court for amendment of 
the order. [P 701 C 2] 

Peary Lal Banerji and S. N. Seth — 
for Judgment-debtor. 

Narain Prasad A.sthana —for Decree- 
holders. 

Judgment. — This is a judgment- 
debtor’s appeal arising out of a suit on 
a puisne mortgage. The mortgagor had 
on 6th February 1903, mortgaged mauza 
Khajuri, the village with which we are 
concerned in this case, and other pro¬ 
perties, to a person who had obtained 
a decree on the foot of his mortgage. 
The present judgment-debtor Chhote 
Lal, defendant 3 in the present suit, at 
an auction sale purchased mauza Khajuri 
and subsequently paid off the full amount 
of the decree. Tho present suit was 
brought by one Bansidhar who had ob¬ 
tained a mortgage on 3th March 1911, 
which covered certain properties inclu¬ 
ding amongst them mauza Khajuri, im¬ 
pleading, amongst others, Chhote Lal 
as defendant 3. Chhote Lal filed a 
written statement, but did not other¬ 
wise defend the suit. In the plaint, 
however, the existence of a charge in 
favour of Chhote Lxl was recognized. 
In the decree iu the present suit passed 
on 24th April 1922, there was no men¬ 
tion of Chhote Lil’s charge, and the 
decree was finally upheld on 12th Feb¬ 
ruary 1927. On 12th March 1927, the 

decree-holder applied for execution by 
sale of certain properties, including 

mauza Khajuri. On 14th April 1927, 
objections were filed by Chhote Lal, of 
which the two material ones were as 
follows (we quote from the paper book 
of E. F. A. No. 291 of 1927): 

“ No. 4—Mauza Khajuri is by no means fit 
to be sold at auction and under all circum¬ 
stances the decree-holder cannot without 
payment of tho prior encumbrance either get 
mauza Khajuri sold at auction or eject tho 
objector, and the objector can -use tho prior 
encumbrance as a shield. 


No. 5 If in the opinion of the Court 
mauza Khajuri can be sold at auction, it can 
be sold at auction subject to the prior encum¬ 
brance aforesaid and not otherwise.” 

On 17th May 1927, the Subordinate 
Judge allowed the objections of the 
decree-holder his order concluding with 

the following words: 

“ The result is that the objections are 
allowed with costs. The objector in my view 
is quite within his right to enforce a propor¬ 
tionate amount of his charge in respect of the 
property in dispute.” 

As a question arises in this appeal as 
to what were the “ objections ” of the 
judgment-debtor which were accepted, 
we will note here immediately that the 
use of the plural word “objections” is 
clearly merely by inadvertence. What 
the learned Subordinate Judge really 
allowed, and the only objection which 
clearly was pressed before him, was the 
fifth objection which we have noted 
above. This is clear from the following 
passage in the same judgment: 

Rai Bahadur Lala Chhote Lal objects and 
pleads that the village Khajuri should be 
sold subject to his mortgage of Gth February 
lOOd.” 

It is manifest from this that the ob¬ 
jection which Chhote Lal was pressing 
was that the decree-holder was not en¬ 
titled to sell the property free from his 
(Chhoto Lai’s) encumbrance altogether, 
and not any objection that he was en¬ 
titled to have his charge discharged 
before the property could be put to sale 
at all. From the judgment and decree 
of tho learned Subordinate Judge an 
appeal was filed to the High Court, 
E. F. A. No. 291 of 1927 which was de¬ 
cided by Sulaiman, J. and Banerji, J., 
on 19th April 1923. A perusal of that 

judgment again makes it manifest that 
the only matter in contest, whatever 
may have been tho grounds of appeal 
between the decree-holder appellant and 
the judgment-debtor respondent was 
whether the sale should take place free 
from encumbrance, so far as Chhote 
Lai’s claim was concerned, or whether 
it should take place subject to 
Chhote Lxl’s encumbrance. Clearly no 
question was there pressed before the 
Court other than these two respective 
views. What the view of the High 
Court was is clearly manifest from the 

following quotations: 

“ It is now in the execution department 
that Chhote Lal comes forward for the htst 
time and says that he has paid off a large s^m 
of money and has priority over the plaints , 
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claim and that therefore the property should 
be sold subject to his claim. The learned 
Subordinate Judge has uphold the objections 
and the decree- holders have appealed.” 

And again towards the end of the 
judgment: 

“ It therefore aeem3 to us that unless Ban- 
sidhar in the formor suit impugned the prior 
mortgage itself, the defendant was not called 
upon to appear and prove either the validity 
of the mortgage or the amount due on that 
mortgage. The relief claimed by the plain* 
tiS in the suit amounted really to an invita¬ 
tion to Chhote Lal to prove the amounts 
which he had paid old on account of the prior 
mortgage. When the plaintiffs were not 
claiming a sale of the property free from en¬ 
cumbrances but only a sale subject to the 
previous charge, Chhote Lal was not bound 
to appear and prove the amount to which ho 
was entitled. He could not be bound to 
prove the amount when it was never inten¬ 
ded that the 'property would be sold free 
from encumbrances and when he had not 
given his consent to its being so sold.” 

Here again the inference is irresis¬ 
tible that the whole contest was on the 
one side and on the other as to whether 
Chhote Lal, having entered no defence 
beyond his written statement was de¬ 
barred from now claiming that the sale 
could not take place except subject to 
his prior encumbrance. 

On the matter returning to the Court 
of the Subordinate Judge, the decree- 
holder on 16th June 1928, applied for 
rale of, amongst others, the village 
Khajuri, subject to Chhote Lai’s prior 
charge. On 7th July 1928, Chhote Lal 
again made objections. The first mate¬ 
rial 'objection urged before us i3 the 
second one which was based on a claim 
that the decree of the trial Court which 
had been upheld by the higher Court 
should be interpreted to mean that 
mauza Khajuri could not be sold at auc¬ 
tion until the payment of the prior en¬ 
cumbrance of the objector: and the fifth 
objection which was that no proceedings 
towards sale were permissible until the 
actual amount of the prior encumbrance 
may be determined. The lower Court 
has dismissed these objections sum- 
mairily on the same date with a brief 
order which we may quote in full: 

“ Hoard the parties. The matter has 
sufficiently been thrashed out in the judg¬ 
ment of the Hon’ble High Court which has 
agreed with my view and is no longer open 
to controversy. As has been held already 
the property will be sold subject to the charge 
of the objector undor the mortgage dated 6th 
February 1903, Proclamations will be issued 
accordingly.” 

From the quotations that we have 
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made from the previous applications, 
objections and judgments in the prior 
proceedings, it is, in our view, manifest 
that the view taken by the Subordinate 
Judge in the present proceeding is cor¬ 
rect. The present objections were either 
not specifically taken when they could 
have been taken, or having been taken 
were rejected definitely by this Court. 
In thi3 view the appeal must fail. 

There is, however, one further point 
which has been urged to us and which 
is taken in the grounds of appeal here 
but which could not be taken before the 
Subordinate Judge because at that stage 
the sale proclamation had not been drawn 
up. The objections of the judgment- 
debtor Chhote Lil and the rejection of 
those objections, which we have held 
to have been rightly rejected, are of date 
7th July 1928 and the sale proclamation 
was not drawn up till 10th July 1928. 
The sale proclamation directs that the 
sale should take place: 

“ subject to the mortgage-deed dated Gth 
February 1903 executed by Abdul Rahim in 
favour of Babu Ram and others ou the basis 
of which a decree, No. 33 of 1915, has been 
passed.” 

It is contended that the sale should 
only be subject to the claim which 
Chhote Lal himself makes and that that 
is only to a proportionate amount of 
the total amount of the decree which he 
paid off, that proportion being deter¬ 
mined on the ratio of the value of 
mauza Khajuri to the value of the 
whole property mortgaged by the mort¬ 
gage-deed of Gth February 1903. It 
is contended for the appellant and not 
challenged by the respondent, and there 
is, further, material on the record to 
show, that the latter statement expresses 
correctly the claim made by Chhote 
Lal. As it was not possible for the 
judgment-debtor to make this objection 
to the Subordinate Judge on 7th July 
1928 and the Subordinate Judge could 
not therefore deal with it, owing to the 
fact that the sale proclamation was not 
drawn up till three days later, it is noti 
an objection which we cam properly de¬ 
cide in this appeal. But the fact having 
been drawn to our attention it is at 
least desirable that this matter should 
be drawn to the attention of the Sub¬ 
ordinate Judge with a view to his con¬ 
sidering the propriety of an amendment 
and in the hope that it may avoid fur¬ 
ther litigation. The amendment that 

# 
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we have suggested to counsel for the 
appellant Chhote Lai and to which 
counsel for the respondent, the decree- 
holder, takes no objection in that the 
proclamation should be drafted so as 
to show that the prior encumbrance 
in favour of Chhote Lai is limited to 
a proportion of the total amount of the 
decree which he paid off based on the 
ratio of the value of mauza Khajuri to 
the value of the whole property mort¬ 
gaged by the deed of 6th February 1903. 

The last observation of ours as to the 
form the proclamation should take must 
not be interpreted as in any sense what¬ 
ever a direction to the Subordinate Judge 
that he need not determine the pecu¬ 
niary value of Chhote Lai’s charge. 

With these observations the appeal is 
accordingly dismissed with costs. 

v.b./r.K, Appeal dismissed . 
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Niamatullah, J. 

Gajram Singh and another —Defen¬ 
dants—Appellants. 

v. 

Bahcant Singh and another —Plain¬ 
tiffs—Respondents. 

Second Appeal No. 2163 of 1927, De¬ 
cided on 14th May 1929, against decree 
of Dist. Judge, Moradabad, D/- 6th 
July 1927. 

Agra Tenancy Act (2 of 1901), S. 165 — 
Non lambardar cosharer suing another for 
his share of profits on entire rental—De¬ 
fendant pleading non-collection of entire 
rent but failing to produce his account 
books—Court is justified in decreeing plain¬ 
tiff’s whole claim. 

Where one non-larabardar cosharor sues 
another such cosharer under S. 1G5 for his 
share of the profits on the entire rental, and 
the latter alleges that he could not collect 
the entire rent but when called upon to pro¬ 
duce his account books fails to do so, the 
Court is justified in finding that the entire 
rent was collected and in decreeing plaintiff s 

claim accordingly : 5 A. L. J. 117, Dist. 

[P 702 C 2j 

Zahur Ahmad Nagvi for Mukhtar 
Ahmad^ior Appellants. 

Shabd Saran —for Respondents. 

Judgment.—Parties are cosharers in 
a certain mahal, neither of them being 
the lambardar. The plaintiffs-respon- 
dents brought the suit, out of which this 
appeal has arisen, for settlement of ac- 
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count under S. 165, Agra Tenancy Act 
2 of 1901. They claimed profits to the 
extent of their share out of the entire 
rental of the mahal. The defendants 
contested their liability to pay the 
amount claimed by the plaintiffs, and 
pleaded that the collections fell short by 
a considerable amount. The Courts be¬ 
low have awarded profits to the plain¬ 
tiffs, as claimed by them, on the entire 
rental, making allowance for Govern¬ 
ment revenue and incidental charges. 
The defendants appeal. 

It is contended on behalf of the appel¬ 
lants that there is an e33ential distinc¬ 
tion between a suit against a lambardar 
under S. 164 and one for settlement of 
account against an ordinary cosharer 
who has made collections under S. 165 
of the same Act. In the former case 
there is a statutory provision making 
the lambardar liable not only for the 
profits actually collected but also for 
those which he could have collected by 
the exercise of due diligence. A co¬ 
sharer who has made collections in a 
particular year is not liable to pay pro¬ 
fits on what he might have collected by 
exercise of due diligence, there being, in 
his case, no duty enjoined by law to 
make collections. If the judgment of 
the Courts below rested on the ground 
that it was the defendants’ duty to make 
collections of the entire rental and they 
failed to discharge their duty, this argu¬ 
ment might have been entitled to weight 
but as I read the judgment of the lower 
appellate Court, it proceeds on the in¬ 
ference that the defendants did, in fact, 
collect the entire rental but fraudulently 
concealed their collections so as to de¬ 
prive the plaintiffs, their cosharers, of 
their full share of the profits. The de¬ 
fendants were called upon to produce the 
accouats of their collections; but they 
failed to do so. The lower appellate 
Court has inferred that, if the accounts 
had been produced they would have been 
against the defendants. It was quite 
permissible for the lower appellate 
Court to base its finding of fact on the 
inference to be drawn from the failure of 
the defendants to produce the accounts. 

Reference has been- made to Abdu 
Rashid v. Abdul Latif (1), in which it 
has been held that in a suit under S. lbo f 
Agra Tenancy Act, only the actual col¬ 
lections made by the d efendant ought to 

(1) [1908] 5 A. L. J. 117— (1903) A. W. N. 68. 
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be taken into account in determining 
the amount of profits due. That was a 
case in which profits were claimed on 
gross rental not on the ground that the 
defendant had made full collections, but 
on the ground that the rent left uncol¬ 
lected would have been collected but for 
the gros 3 negligence of the defendant. 

In the case before me the decree of the 
lower appellate Court is based on the find¬ 
ing that the entire rental has been col¬ 
lected, and if this finding can stand-- 
and I am of opinion it must stand in 
second appeal—the decree of the lower 
appellate Court is clearly right. In the 
view of the case that I have taken, this 
appeal has no force. It is accordingly 
dismissed with costs. 

S.N./r.K. Appeal dismissed. 
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SU LAI MAN AND PULLAN, JJ. 

Govind Plaintiff—Appellant. 

v. 

Manglu and others Defts. Respdts. 
Second Appeal No. 1178 of 1927, Deci¬ 
ded on 17th May 1929. 

(a) Agra Pre emption Act. S. 19 Pur¬ 
chaser obtaining gift from Hindu father 
during pendency of pre-emption suit and be¬ 
coming cosharer—Gift did not create inde¬ 
feasible interest and so pre-emption suit 
could not be defeated. 

By virtue of the provision of S. 19 a pur¬ 
chaser who has become a cosharor by virtue 
of a gift taken during the pendency of the 
suit can successfully resist the plaintiff’s 
claim for pre-emption but such purchaser 
must show that ho has acquired an indefea¬ 
sible interest by means of the gift. If the gift 
is one made by the father of a joint Hindu 
family to which the purchaser is a stranger, 
the gift being invalid under Hindu law, does 
not create an indefesible interest and so the 
plaintiff’s claim for pre-emption cannot bo de¬ 
feated by such a gift : A. I. R. 1929 All. 53 
(F.B.); A. I. R. 1927 All. 575, Rel. [P 703 C 2] 
(b) Agra Pre emption Act, Ss. 20 and 19 
—“Indefeasible” meaning explained. 

Although the word “indefeasible” cannot 
be taken in its widest sense so as to include 
transactions which have a possibility of being 
challenged, for instance on ground of undue 
influence, coercion, fraud, etc., it undoubtedly 
moans that on the obvious faots the transac¬ 
tion must confer a valid title on the trans¬ 
fer. [P 704 Cl] 

N . C. Vaish —for Appellant. 

Ambika Prasad — for Respondent. 

Judgment. —This is a plaintiff’s ap¬ 
peal arising out of a suit for pre-emption 
of property transferred under a sale-deed 
dated 3rd August 1925. The suit was 
instituted on 1st July 1926. During the 


pendency of the suit the vendeo3 obtained 
a share in the village from the vendor 
Sukhdeo under a deed which was osten¬ 
sibly one of gift and was dated 3rd Sep¬ 
tember 1926. A second suit for pre-emp¬ 
tion wa3 instituted to pre-empt the gifted 
property on the allegation that the tran¬ 
saction was really one of sale. The con¬ 
nected appeal arises out of that suit. 

The first Court found that the osten¬ 
sible gift was a colourable transaction, 
but at the same time it decreed the 
claim for pre-emption. The appellate 
Court has found that the gift was a tran¬ 
saction of gift and was neither fictitious 
nor was it a transaction of sale. We are 
bound by the finding of fact of the lower 
appellate Court. It has dismissed the 
suit on the ground that the vendee had 
become a co3harer on the same footing as 
the plaintiff by virtue of this gift. 

In appeal it is contended before us that 
the gift was made by Sukhdeo of a share 
in his ancestral property when he had 
sons alive and was therefore invalid. 
It is accordingly contended that the de¬ 
fendants had not acquired such title as 
to enable them to defeat the plaintiff’s 
claim. In a case where the purchaser 
has acquired an interest in the mahal 
prior to the institution of the pre-emp¬ 
tion suit it is incumbent on him to 
establish that he has acquired an inde¬ 
feasible interest (S. 20). The Full Bench 
in the case of Bam Saran Das v. Bhag - 
wat Prasad (1) has held that S. 20 does 
not apply to a case where the gift is 
taken after the institution of the suit; 
but that the same result follows by vir¬ 
tue of the provision of S. 19, and a pur¬ 
chaser who has become a cosharer by 
virtue of a gift taken during the pen¬ 
dency of the suit can successfully resist 
the plaintiff’s claim for pre-emption. -In 
view of this pronouncement it seems to 
us that such purchaser also must show 
that he has acquired an indefeasible inte¬ 
rest otherwise an illogical result will 
follow, viz., that a purchaser who takes a 
gift before the suit would not be entitled 
te defeat the claim unless the interest 
taken is indefeasible, but a purchaser 
taking a gift during the suit need not 
show that he has acquired an indefeasible 
right. We have therefore to see whether 
the interest acquired by the purchaser is 
an indefeasible interest or whether it is 
defeasible. 

(1) a7iTR. 1929 All. 53 (F.B.), 
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Under the Hindu Law, with the excep¬ 
tion of certain specified cases, a father 
cannot alienate family property except for 
legal necessity or in lieu of his antece¬ 
dent debt. There can be no legal neces¬ 
sity for a gift in favour of a stranger 
when no questions of the gift being made 
to a near relation or at the time of mar¬ 
riage or for the purpose of conferring 
spiritual benefit or for religious purposes 
arise. Such a transfer is obviously with¬ 
out authority and can be upset as soon 
as it is challenged. The word “inde¬ 
feasible” has been explained in the case 
of Deonarain Singh v. Ajudhia Far sad 
(2) as meaning liable to be defeated and 
not necessarily that it has already been 
defeated. A gift by a Hindu father of 
joint family property when he is not 
the sole owner of it is prima facie invalid 
( and the defendants cannot take advan¬ 
tage of it without showing that it has 
become valid in consequence of the con¬ 
sent of all the other members cf the 
family and that no such member is a 
/minor. In the absence of such proof the 
gift must be deemed to have been in¬ 
valid. 

Although the word “indefeasible” can¬ 
not be taken in its widest sense so as to 
include transactions which have a pos¬ 
sibility of being challenged, fer instance 
on grounds of undue influence, coercion, 
fraud etc., it undoubtedly means that 
on the obvious facts the transaction must 
confer a valid title on the transferee. 
This is not the case here. 

We would therefore_hold that the de¬ 
fendants had not by virtue of this gift 
acquired an indefeasible interest so as to 
extinguish the plaintiff’s subsisting 
right of pre-emption at the time of the 
first Court’s decree. The first Court had 
found that the donor Sukhdeo had sons 
who were entitled to this property. This 
finding was not challenged by the defen¬ 
dants in their grounds of appeal before 
the District Judge. They are therefore 
not entitled to have the question of sup¬ 
posed consent of the sons determined by 
the lower appellate Court. The result 
therefore is that we allow this appeal 
and setting aside the decree of the lower 
appellate Court restore that of the Court 
of first instance with costs in all Courts 
including in this Court, fees on the higher 
scale. We extend the time for pay¬ 
ment up to six weeks from this date. If 

(2) A. I. R. 1927 All. 575=19 All. G96. 
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the plaintiff fails to deposit the amount 
within the time allowed, his suit will 
stand dismissed with costs in all Courts 
including in this Court, fees on the 
higher scale. 

S.N./r.K. Decree set aside . 
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Dalal J. 

Hardani Lal —Applicant. 

v. 

Ram Nath —Opposite Party. 

Civil Revn. No. of 1929, Decided on 
7th March 1929. 

Civil P. C., O. 21, R. 66—It is as much 

judgment-debtor’s duty as of decree holder 
to see that sale proclamation is prepared 
correctly. 

Under 0. 21, R. 66, it is as much the duty 
of the judgment-debtor as of the decree-holder 
to see that the sale proclamation is prepared 
correctly. If the former sleeps over his right 
he has only to blame himself if ho suffers 
loss through wrong proclamation. [P 704 C 2] 

Hem Chandra Nukerji —for Appel¬ 
lant. 

Judgment. —This application is dis¬ 
missed. As regards the third ground of 
appeal, I state most emphatically that 
it is wrong. It i3 alleged that under 0. 
21, R. GO, it is incumbent on the decree- 
holder and the Court to see that the 
proclamation is correct and the sale 
following an incorrect proclamation 
must beset aside. This is quite a wrong 
view to take of the duties of the decree- 
holder and the Court. Sir George Knox 
who had large experience in this matter 
was continuously of opinion and al¬ 
ways informed the subordinate Courts 
that it was as much the duty of the 
judgment-debtor as of the decree-holder 
to see that the sale proclamation under 
0. 21, R. 66 was prepared correctly. If, 
a judgment-debtor goes to sleep over hisj 
right he is well punished if a wrong sale; 
proclamation i3 prepared, and he has, 
only to blame himself if he suffers any' 
loss through such incorrect preparation.! 
The terms of 0. 21, R 66 were specially 
prepared on a memorandam submitted 
by Sir George Knox making it incom- 
bent that all parties should be present 
at the time of the preparation of the sale 
proclamation. I have always insisted 
upon this .as an administrative Judge. 
A revision that is based on a scandal¬ 
ously wrong argument must not be per¬ 
mitted to succeed. 

S.N./r.K. Revision dismissed. 
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Mears, C. J. and Young, J. 

Ismail and others —Accused Appel- 
lants. 

v. 

Emperor— Opposite Party. 

Criminal Appeal No. 93G of 1928, De¬ 
cided on 18th February 1929, against 
order of Addl. Sess. Judge, Allahabad, D/- 
24th August 1928. 

(a) U. P. Excise Act (4 of 1910), S. 60 (a)— 

Not ownership but nature of occupation of 
house is of importance in estimating whether 
particular accused possessed excisable arti¬ 
cle—Cocaine discovered by police in house 
occupied by three men, two of whom were 
brothers and third their cousin—All carry¬ 
ing on same business and setting up same 
defence — Each of them comes within 

S. 60 (a). 

The ownership of the house, under S. GO (a), 
is not an essential element, but the nature of 
the occupation of the house might and often is 
a circumstance of vory great importance in 
estimating whether the particular accused in 
any given case possesses the excisable article. 

Three men, two of whom were brothers and 
the third their cousin, were in actual occupa¬ 
tion of a house in which, on search, the 
police discovered packets of cocaine. They 
were carrying on the same business and set 
up the same defonco. 

Held : that the facts wore sufficient to bring 
each of them within S. 60 (a) ; 26 A. L. J. Ill, 
Hist. [P 706 G 1J 

(b) U. P. Excise Act (4 of 1910), Ss. 71 and 
60 (a)—Proviso in S. 71 that no person other 
than actual offender shall be punished with 
imprisonment does not modify S. 60 (a) 
which makes possession of cocaine punisha¬ 
ble with imprisonment. 

Proviso in S. 71 that no person other than 
the actual offender shall be punished with 
imprisonment except in default of payment of 
fine does not in any way modify the effect of 
S. 60 (a), which provides that a person in pos¬ 
session of cocaine may be punished with im¬ 
prisonment which may extend to two years, 

[P 703 C 2] 

(c) U. P. Excise Act (4 of 1910), S. 71, 
Prov.—Applicability. 

The proviso as to punishment by fine applies 
only to that person who is able to show that 
ho is the employer or principal, that he did 
not personally commit the act complained of, 
find that ho took all duo and reasonable pre¬ 
caution to prevent the commission of such 
act. [P 706 G 2] 

G. K. Shinde —for Appellants. 

U. S. Bajpai —for the Crown. 

Judgment.— This is an appeal by the 

Local Government against the acquittal 
by the Sessions Judge of Allahabad of 
Ismail and Ishaq, sons of Husain Bakhsh 
and Abdul Razak, son of Abdul Ghafur, 
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on a charge under S. 60 (a), Act 4 of 
1910, Excise Act. Ismail and Ishaq are 
brothers and Abdul Razak is their cou¬ 
sin. The three men had been living 
together for a considrable time in a house 
at Gulab Bari, and carrying on business 
together. On 2nd April 1928 their house 
was raided by the police and ten small 
and one large packet of cocaine hydrochlo¬ 
rate were found in a room in which they 
were all present. The cocaine was enclosed 
in paper, and the packets were found 
partly submerged in water, having been 
thrown into a degchi a few moments be¬ 
fore their discovery, as was evidenced by 
the fact that the cocaine which had come 
in contact with water had not dissolved. 
The only explanation given at the moment 
was a general statement that the cocaine 
must have been planted there. 

Before arriving at the house Mr. Mea¬ 
sures, Superintendent of Police, had his 
party searched as also the search witnes¬ 
ses, and was himself searched. Liter 
when the Magistrate was examining the 
premises in the presence of the three ac¬ 
cused, they set up a story that they saw 
a constable, who entered with others by 
another door, throw the packets of cocaine 
into the degchi. Apart from the difficul¬ 
ty of this feat, there is the significant 
circumstance that they did not at once 
denounce the constable in the presence of 
Mr. Measures, when each of them had 
seen him do it with their own eyes. The 
search was concluded without this most 
important circumstance ever having been 
mentioned to Mr. Measures or any body. 
The only inference we can draw is that it 
never happened but was an invention 
thought out afterwards. 

Section GO runs as follows : 

Whoever, in contravention of this Act.... 

(a).possesses any excisable article. 

shall be punished, if the oilence is commited 
in respect of cocaine, with imprisonment 
which may extend to two years or with fine or 
with both. 

Section 71 must also ho considered in 
this connexion : 

In every prosecution under S. CO, it shall be 
presumed, until the contrary is proved, that 
the aocused person has committed 'an offence 
punishable under that section in respect of 
any excisable article.for the posses¬ 

sion of which he is unable to account satisfac¬ 
torily.” 

There is a further point about S. 71, 
which we will touch on in due course. 

Therefore the prosecution had to prove 
under S. 60 (a) that these three men were 
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in possession of the cocaine. We must 
consider the circumstances and their 
conduct. As we have already said, they 
are closely related. They have been 
living together for some time. They 
carry on the common business. Not one 
of the three ever dissociated himself 
from the others in any respect. All were 
in the room at the moment of the raid. 
|One or some of them undoubtedly threw 
the paper packets into the degchi. They 
;set up a common defence, which was that 
each of them had seen a constable him¬ 
self tbr>w the packets into the degchi. 
We think that these facts when taken 
together are sufficient to bring each of 
these three men within S. 60 (a) as being 
in possession of the excisable article. 
They have entirely failed to discharge the 
obligation cast upon them by S 70 of 
iccounting satisfactorily for its posses¬ 
sion. 

In both of the lower Courts a good deal 
of discussion turned upon the question of 
the ownership of the house. Under 
: S. 60 (a) ownership of the house is not an 
essential element, but the nature of the 
^occupation of the house might and often 
is a circumstance of very great import¬ 
ance in estimating whether the particu¬ 
lar accused in any given case possesses 
the excisable article, and indeed it has 
had great weight in this case. A simple 
illustration will show the importance of 
the matter. If the police having raided 
a room found three people in it, and at 
the bottom of a drawer wrapped away in 
cloth f( und a packet of cocaine, the fact 
that iv o only of the three men lived in 
that room whilst the third was merely a 
casual visitor, would be a matter well 
worthy of consideration. The probabili¬ 
ty is that the place where the cocaine 
was found would tell seriously against 
the two occupiers of the room, and would 
tell considerably in favour of the visitor. 
We have come to the conclusion that the 
prosecution have made out their case, and 
that each of these three men was, what is 
dascribed in S 71 as the “actual offen¬ 
der,” that is, the person in possession of 
an excisable artitcle for the possession of 
which he was unable to account satisfac¬ 
torily. 

It has been urged upon us that the 
learned Magistrate would have passed a 
sentence of imprisonment upon each of 
three men had he not felt himself bound 
by the decision in the case of Abdul 
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Rahman v. Emperor (l). That case ap¬ 
parently proceeded on the basis of the 
man being the owner of the house. This 
case proceeds upon the actual possession 
by the accused, and we have no doubt 
that the Magistrate could have passed a 
sentence of imprisonment had he thought 
fit to do so. There is in S. 71 a proviso 
that no person other than the actual of¬ 
fender shall be punished with imprison¬ 
ment except in default of payment of fine. 
We are of opinion that that proviso in S.71 
does not in any way modify the effect 
of S. 60 (a), which provides that a person 
in possession of cocaine may be punished 
with imprisonment which may extend to 
two years. The latter part of S. 71 er- 
cognises a set of circumstances which 
not infrequently arise where the 
owner of a business, which is hemmed 
in with statutory restrictions, has 
necessarily to carry on that business 
by moans of managers, assistants and 
agents. An assistant may commit an act 
in direct violation of, say for instance, 
the licensing laws of which the proprie¬ 
tor may be wholly ignorant. The assis¬ 
tant in such instance is the “actual offen¬ 
der.” No difficulty should arise in the 

construction of this section, because the 
• • 

Court can ask itself on each occasion 
whether it is dealing with a man who is 
the actual offender, or a man who sots up 
the defence that he himself had no know¬ 
ledge of any wrong-doing, and that such 
wrong-doing (if committed) was commit¬ 
ted by some person in his employ or act¬ 
ing on his behalf, and that he himself had 
taken all due and reasonable precaution 
to prevent the commission of such offence. 

The proviso as to punnhmcnt by fine 
applies in our opinion only to that per¬ 
son who is able to show that he is the 
employer or principal, that he did not 
personally commit the act complained of, 1 
and that he took all due and reasonable; 
precaution to prevent the commission of 
such act. The actual offender is of course 
the person who commits the particular 
breach of the law. Whilst we have no 
doubt that we could inflict upon each of 
these three accused the punishment of 
imprisonment, we, however, think the 
fines imposed by Mr. Azim-^id-diri Khan 
a sufficient penalty. We set aside the 
order of Mr. Rup Kishen Agha of the 
24th August 1928, restore the convic¬ 
tions and qQnf-.anca of Mr M. Azimuddin 
(I) [1923] 26 aTL. J. 414. 
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Khan of 11th June 1923. The accused 
-will therefore each pay Rs. 100 as fine, 
■and in default of fine will each undergo 
rigorous imprisonment for three months. 

S.N /r.k. Acquittals set aside. 
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SULAIMAN AND POLLAN, JJ. 

Kalha Prasad , In the matter of. 

Miso. Ref. No. 598 of 1929, Decided 
on 24th July 1929, made by Dist. Mag., 
Benares, on 22nd May 1929. 

Workmen's Compensation Act (8 of 1923), 
S. 8—Compensation is payable only to de¬ 
pendents and not to distant relation though 
next-of-kin. 

Section 8 makes it quite clear that com - 
pensation is payable only to the dependents of 
*cko deceased. It follows, therefore, that if no 
near rolation-^who is mentioned in S. 2 (d) 
exists, the money cannot be paid to a more 
distant relation even though he be his next of 
kin. The amount is to be refunded to the 
employer. [P 707 C 1, 2] 

Judgment. —This is a reference from 
the District Magistrate of Benares who 
has been appointed Commissioner under 
the Workmen’s Compensation Act (Act 
3 of 1923). It appears that one Kalka 
Prasad who was employed by the Benares 
Electric Light and Power Company was 
unfortunately injured in the course of 
his employment and diel in consequence. 
The company have deposited a sum equal 
to thirty month’s wages as compensation. 
It is an admitted fact that the deceased 
his loft no one who was his dependent. 
A dependent is defined in S. 2 (d) as 
meaning any of the near relations men¬ 
tioned therein. It is not disputed that 
the doceased has loft no such near rela¬ 
tion. He was, however, being supported 
by Mr. Hanuman Prasad Varrna, the pre¬ 
sent District Judge of Ghazipur and was 
related to him as a first cousin, but the 
-deceased of course was not in any way 
supporting Mr. Varrna. The learned Dis¬ 
trict Magistrate considers that the money 
should be paid to him. We do not agree 
with his view. 

Section 8 makes it quite clear that 
^compensation is payable only to the de¬ 
pendents of the deceased. Sub-Cl. 4 of 
that section makes it still more clear 
that if the Commissioner is satisfied 
aft6r enquiry which he may deem neces¬ 
sary that no dependant exists he shall 


repay the balance of the money to the 
employer by whom he was paid. It fol¬ 
lows, therefore, that if no near relation 
who is mentioned in S. 2 (d) exists the; 
money canuot be paid to a more distant 
relation even though he be his next ol 
kin. The amount has got to be refunded 
to the employer. 

This is our answer to the reference. 
Let the papers be retured. 

R.M./R.K. Order accordingly. 
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Mears, C. J. and Bennet, J. 

Sukhwa and others— Appellants. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 344 of 1929, 
Decided on 10th June 1929 against 
order of Soss. Judge, Fatehpur, D/-5th 
April 1229. 

Penal Code, S. 302—Persons lying in wait 
for deceased with intention of beating— 
Pievious enmity—Beating causing death — 
Persons held guilty of murder. 

Where four persons deliberately lay in wait 
for tho deceased intending to beat him with 
lathis on account of enmity in regard to a 
grove. There was evidence of eyewitnesses, 
ono of whom accompanied deceased and others 
who were olose to the scene of occurrence, 
who stated that they had witnessed the assault 
and that all the four accused beat the de¬ 
ceased with lathis. The first report, made 
without delay, named the four as assailants. 
In the dying declaration the deceased named 
all the four as his assailants. The medical 
evidence showed that the death was due to 
injuries to the lung caused by the fracture of 
six ribs, and haemorrhage of the brain pro¬ 
duced by contused wound on the head, and 
that khoro were numerous other injuries. 

Held : that the intention of the accused 
must have been to cause death or such in¬ 
juries as would in the ordinary course of 
naturo cause death. [P 709 C 1] 

Surendra Nath Verma and D. Alan 
Singh —for Appellants. 

U . S. Bajpai —for the Crown. 

Judgment. —This is a reference of 
the death sentence passed on Sukhwa 
Pasi and appeals by Sukhwa, Darshanwa, 
Mangalwa and Parbhua Passis. These 
four persons have been convicted under 
S. 302, [. P. C., of causing the death of a 
Kalwar called Rim Prasad on 12th 
November 1928 as a result of an assault 
committed on 7th November 1928. The 
parties are all residents of the village of 
Palia. The questions to bo decided are 
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firstly, whether the assault was commit¬ 
ted by all four accused or by the accused 
Sukhwa alone, and secondly, what were 
the circumstances which led up to the 
assault. For the prosecution three eye¬ 
witnesses, Ram Bharose who admittedly 
accompanied the deceased and two per¬ 
sons Bore and Badri who were close to 
the scene of occurrence, stated that they 
witnessed the assault and that all the 
four accused beat the deceased with 
lathis. Four witnesses have given evi¬ 
dence for the defence, but we consider 
that their evidence i3 not worthy of 
credit. The first report which was made 
without any delay named all four accused 
as the assailants of Ram Prasad. Ram 
Prasad’s dying declaration was taken on 
the following day by the Tahsildar and 
he made a very clear statement in which 
he named all the four accused as .his 
assailants. We consider therefore that 
the prosecution story as regards the 
assault by all four accused is the correct 
version of the occurrence. 

As regards the motive for the assault, 
it is stated by Mahabir Prasad, nephew 
of the deceased, that the deceased some 
five years ago purchased a grove and two 
years later surrounded that grove with a 
ditch. This piece of land had formerly 
been used by the accused Sukhwa for 
grazing his cattle and his cattle shed is 
just outside the grove. The witness 
Boro states that on the day previous to 
the assault he saw Sukhwa appellant 
grazing his cattle inside the grove and 
Ram Prasad remonstrated with Sukhwa 
and reminded him that he had impoun¬ 
ded Sukhwa’s cattle for that very mat¬ 
ter on the previous year and that he 
would do so again if there was any further 
trespass. Sukhwa replied with a threat 
against Ram Prasad. Ram Prasad in his 
dying declaration and Ram Bharose in 
his evidence stated that they were return¬ 
ing on the day of the assault early in the 
morning to their village of Palia and that 
when they came about a furlong and a 
half from the village, the tour accused 
who were waiting on the road near a 
culvert assaulted Ram Prasad with lathis 
and continued to beat him after he fell 
down. Ram Bharose remonstrated with 
them saying that Ram Prasad was an old 
man and would be killed, but the accused 
Sukhwa told the other accused to kill 
Ram Prasad. This account of the origin 
of the quarrel has been clearly set out in 
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the first report which was made a few 
hours after the assault on the same morn* 
ing. Later than that report the accused 
Sukhwa made a rival report in which he> 
sot out a story to the effect that Mahabir, 
the son of the deceased sent for him 
and demanded half of Sukhwa’s crop. 
Sukhwa stated that he had taken his 
field on rent. The report continues that on 
this account on the day of the assault 
Mahabir beat the mother and sister of 
Sukhwa and that the mother was in¬ 
jured on her mouth and would be taken 
to the hospital. The report then says 
that Sukhwa came up and committed 
marpit, but does not say whom he assaul¬ 
ted. There is nothing whatever in this 
report about any action by Ram Prasad. 
None of the accused put forward any 
explanation in the Court of the Magis¬ 
trate, but when the case came to the 
Sessions Court Sukhwa put forward a 
story to the effect that Ram Prasad, 
Mahabir, Raghubir and Ram Bharose 
alias Sankata came to his threshing- 
floor and askod his mother to give them 
half of his rice crop ; that abuse followed 
and Ram Prasad and Mahabir beat the 
mother and sister of Sukhwa and that 
hearing their cries Sukhwa came up 
and remonstrated with Ram Prasad. He 
received a lathi blow on his ankle by 
Ram Prasad. Sukhwa : then picked up 

a lathi and beat Ram Prasad. 

Somo attempt is made to support this 
story by the evidence of a single defence 
witness called Kunthi. No evidence was 
given of any injuries on these women. 
Kunthi was not one of the two witnesses 
named in the original report of Sukhwa, 
We do not consider that his evidence is 
worthy of credit. The story as put 
forward by the defence of the origin of 
the quarrel is a story that is extremely 
improbable. It has been changed con¬ 
siderably from the version put forward 
in Sukhwa’s first report and it is not 
supported by any reliable evidence. Ac¬ 
cordingly we reject this story of the 
defence altogether. 

We believe the evidence of the prose-| 
cution witnesses and wo find that the 
four appellants deliberately lay in wai j 
for Ram Prasad intending to beat him 
with lathis on account of the enmity m 
regard to this grove. The medical evi-j 

dence shows that death was due to in¬ 
juries to the lung caused by the .racture; 
of six ribs, and haemorrhage of toe brain 


1929 


Bhagwati Prasad v. Emperor Allahabad 1 00 

• * 


produced by a contused wound on the 
head, and that there were numerous other 
injuries. The intention of the accused 
must have been to cause death or such 
injuries as would in the ordinary course 
of nature cause death. There is evidence 
that Sukhwa told the other accused to 
kill Ram Prasad, and that Sukhwa took 
a leading part in the assault. 

We affirm the conviction under S. 302, 
I. P. C., of all the accused and we confirm 
the sentence of death of Sukhwa and 
the sentences of transportation for life on 
Darshanwa, Mangalwa and Parbhuwa. 
We dismiss the appeal. 

y.B./r.k. • Appeal dismissed. 
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Dalal, J. 

Clu Resal —Applicant. 

v. 

Bad jit Singh and others — Opposite 
Parties. 

Criminal Ref. No. 107 of 1929, Deci¬ 
ded on 10th April 1929, made by Sess. 
Judge, Meerut, on 28th January 1929. 

Criminal P. C., S. 139-A — Who is to have 
existence of right decided by civil Court or 
what order Magistrate has to pass is not 
stated—Magistrate must, however, fix a date 
for getting the right decided. 

In S. 139-A it is not stated who is to have 
the matter of existence of a right decided by a 
civil Court and what order the Magistrate has 
to pass in order to reach an end to criminal 
litigation. Under Cl. (2) the Magistrate has 
to stay proceedings and obviously the proceed¬ 
ings are not meant to be stayed indefinitely. 
There should be some period of stay and the 
Magistrate ought to have the power of dismis- 
missing the application on the right not being 
decided by a civil Court ou motion by a parti 
cular party within a certain time. 

[P 709 C 1, 2] 

S. N. Mukherji —for Applicant. 

Nehal Chand and Uarendra Krishna 
Mukherji —Opposite Parties. 

Judgment. —As I have previously re- 
marked in several judgments Chap. 10, 
•Criminal P. C., was not revised with 
care in 1923 when additions were made 
to it in accordance with certain rulings 
: of certain High Courts. In S. 139-A it 
is not stated who is to have the matter of 
the existence of a right decided by a com¬ 
petent civil Court and what order the 
Magistrate has to pass in order to reach 
an end to the criminal litigation. Under 
Cl. (2) of that section the Magistrate has 


to stay proceedings and obviously the 
preceedings are not meant to be stayed in-l 
definitely. There should ho some period, 
of the stay, and the Magistrate ought to 
have the power of dismissing the appli¬ 
cation on the right not being decided by j 
a civil Court ou motion by a particular 
party within a certain time. In the 
present case the question of the autho¬ 
rity of the Magistrate to direct a party 
to take proceedings in the civil Court 
has not been questioned by Mr. Nihal 
Chand, and argument was addressed to 
me only on the particular facts of tho 
present case as to whether Pisal Singh 
or Baljit Singh should be directed to 
take proceedings in the civil Court. I 
think that this is the right view taken of 
the law by Mr. Nihal Chand and of tho 
deduction that is to ho made both from 
statute law and from case3 decided by 
this Court. 

Coming to the particular facts of this 
case, Bisal Singh desired that there 
should be a public road over a particular 
area of land which is claimed by Baljit 
Singh as his own. The finding of the 
Magistrate is : 

“Taking all tho facts in view.it seems to 
me that there is reliable evidence in support 
of the denial of tho defendants that, for some 
considerable time past, there has been no ex¬ 
istence of any public right of way as claimed 
by the complainant.” 

Tho present decision, therefore, is in 
favour of the defendant, and if no action 
wore taken tho result would ho that the 
compainant’s application would be dis¬ 
missed. Under the circumstances I di¬ 
rect that Risal Singh shall prove the 
existence of a public right of way over 
tho land in dispute within one year of 
today’s date, in default of which the 
Magistrate will be at liberty to dismiss 
his application. 

R.M./R.K. Decision postponed . 
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Dalal, J. 

Bhagw ati Prasad and’ another — Ap¬ 
pellants. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 453 of 1929, De¬ 
cided on 15th July 1929, against order of 
Addl. Sess. Judge, Allahabad, D/- 30th 
April 1929. 
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Penal Code S. 366-A — Consent of minor 

does not prevent commission of offences 

under S. 366-A. 

The aim of the provisions of S. 3G6-A is to 
prevent immorality and the provisions are 
framed more with the desire of the safeguard¬ 
ing the public interest of morality than the 
chastity of ono particular woman. The con¬ 
sent therefore of the minor against whom the 
offence is committed is immaterial. The con¬ 
sent might have been induced and any reason 
given by the accused to move the girl from one 
place to another is sufficient inducement. 
Once the offence of inducement is proved, the 
girl’s subsequent willingness will neither pre¬ 
vent the offence nor reduce tho gravity of the 
offence. [P 710 C 1, 2] 

A. P. Dube and Uarnandan Prasad — 
for Appellants. 

Shankar Sharan —for the Crown. 

Judgment. —In ray opinion there was 
no misdirection to the jury. The learned 
Judge was fully justified in telling the 
jury to rely more on medical evidence 
than tho opinion of a lay European Ma¬ 
gistrate as to the age of an Indian woman. 
The jury was rightly directed and found 
by their verdict tho girl to be under 
18 years of age 

It was next argued that tho appellants 
had been discharged of an offence under 
S. 3G6-A by the Magistrate. Such, how¬ 
ever, is not the case. The Magistrate has 
definitely stated that the accused were 
discharged of tho offence under S. 363. 
He has nowhere stated that [they were 
discharged of an offence under S. 366-A. 
Finally, tho argument was that if tho 
minor is a consenting party no offence is 
committed under S. 366-A. Such, how¬ 
ever, is not the law. The consent may 
be induced and such consent would not 
prevent the commission of an offence. 

The aim as I have been stating from 
this Bench of the provisions of S. 366-A 
is to prevent immorality and the provi¬ 
sions are framed more with the desire of 
'safeguarding the public interest of mora¬ 
lity than the chastity of one particular 
woman. Often it may happen that a 
girl under IS may desire to leave her 
husband to better her prospects else¬ 
where. Such a desire would not save her 
helper from a conviction under S. 366-A. 
Any reason given by the appellants to 
move the girl from one place to another 
!is sufficient for inducement. In the pre¬ 
sent case it appears that the appellants 
first put forward the story 'that the girl 
was to be taken to her sister. Even after 
the girl discovered that she was not be¬ 
ing so taken she fell in with the plan of 


the appellants. The offence, however, of 
inducement had been committed, and the 
girl’s subsequent willingness will neither 
prevent the offence nor reduce the gravity 
of the offence of the appellants. The 
gravity of the offence consisted in trading; 
in women and that offence the appellants: 
certainly committed. 

I dismiss the appeal and direct that 
Bhagwati Prasad who i3 on bail shall 
surrender to undergo the balance of his- 
sentence 

R.M./r.K. Appeal dismissed . 
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Boys and Bennet, JJ. 

Azam Ali —Accused—Appellant. 

v. 

Empero ?— Opposite Party. 

Criminal Appeal No. 332 of 1929, De* 
fided on 7th May 1929, from an order 
)f Sess. Judge, Sahajahanpur. 

(a) Criminal P. C., S. 423 (1) (b) (lj Ap¬ 
ellate Court can reverse finding and sent- 
:nce of death if there is no evidence to 
ustify conclusion that there has been 
nurder. 

Where tho body of the person said to havo 
jeen murdered is missing and tho identity of 
ho person With tho person who is reported 
o have been assaulted in the house of tbo 
iccuscd is not established, the charge c 
nurder against the accused must fall. It is 

mpossible for a Court in a matter of life and 

leath to leap a gap in the prosecution evi- 
lence and to arrive by a process of speculate 
it a conclusion which there is no evidence 
,o justify. The Court can in such a case re¬ 
verse the finding and the sentence. [P <17 C 

(b) Criminal P. C., S. 403 (l)-Section 

forbids retrial only where a person is con¬ 
victed or acquitted and the conviction and 
icciuittal is in force# 

Section 403 (1) forbids a retrial only where- 
i person has been convicted or acquitted ana 
;uch conviction or acquittal remains in force. 
When the conviction id set aside and is no 
onger in force and no acquittal also is m 

orce, a retrial can be ordered. [P ni u 

Sailanath Uukerji—iox Appellant. 

JJ. S. Bajpai —for the Crown. 

Judgment. — Azam AH, son of 
Mammi Sheikh, age 25, . resident of 
Talaiya Ghuran, police station Kotwali, 
District Shahjahanpur, appeals from n 

conviction under S. 302, I. P- C. and a 
sentence of death. Tne case is one of ■ 
most difficult nature. As we are 

opinion that a retrial should be ordered 

we will endeavour to say as lit 
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possible of our reasons for thinking that 
there should be a retrial. It is, how¬ 
ever, of course, unavoidable that we 
should say something. 

The prosecution story is that 'one Mt. 
Idia, a Bhatiarin woman, was living 
in the city of Shahjahanpur, 200 or 300 
paces away from tho house of the accused 
Azam Ali. It was the practice of Mt. 
Idia to go out during the morning to 
collect refuse. Her husband had been 
living with her. There were also in her 
house, according to the first! report by 
Shabrati, her husband’s cousin three 
small children, but according to the evi¬ 
dence of the same man four little 
children. She had also a son the oldest, 
of about 15 or 16 years of age, who ap¬ 
parently was not living with her. Some 
time, it is not stated how long, before 
28th November 1928, the husband Mag- 
sad is stated to have left Shahjahanpur. 
He is variously stated to have gone to 
Moradabad “ for the cultivation of 
melons,” and to have gone to Lahore. 
Strangely enough nothing further has 
apparently been heard of him, judging 
from the record throughout the trial. 
There may be no significance in this. 
It may only be due to the fact that the 
surrounding circumstances have not been 
put before the Court with the care 
which should have been exercised. It 
was, to say the least of it, desirable that 
the Court should know what tho hus¬ 
band had to say as to his wife ’3 being 
missing. 

It is said that in the early morning 
about sunrise on 28th November 1928,Mt. 
Idia went out as usual to collect refuse 
taking with her refuse basket and hor 
broom. The first report stated that she 
had gone out at 10 a. m. and had not 
returned since. The discrepancy bet¬ 
ween “ sunrise ” and 10 a. m. again may 
not bo of real significance. Some at¬ 
tempt has been made to explain it, and 
the discrepancy was possibly due to mis¬ 
understanding on the part of one person 
or another. At any rate, since 10 a. m. 
at the latest Mt. Idia has never been seen 
again. It is, of course, possible that her 
disappearance is due to some other 
cause than her having been murdered in 
Azam Ali’s house. It is one of the facts 
which we have had to consider. At 
6-30 p. m. on the evening of 28th Nov¬ 
ember 1928, Shabrati made a report at 
the police station, which is to be found 
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at p. 5 of tho paper book, narrathing tho 

circumstances of Mt. Idia’s disappe trance 

and expressing anxiety. Mt. Idia is said 

in that report to have been wearing : 

“ silver kharua and cbhanni, two • silver 
churis on each wrist, a silver kanthsari con¬ 
taining 10 beads and four ear-rings.” 

The report concludes with the remark 
that the complainant was told that in¬ 
vestigation would be made and ho was 
to go away. As a result of tho investi¬ 
gation the evidenco of Mt. Dallo wa3 
obtained to the effect that she had seen 
Mt. Idia about nine paces from tho 
house of Azam Ali, and the witness adds: 

she then went to the house of Azam 
Ali when I left her.” In the same com¬ 
pound apparently as the house of Azam 
Ali there lived his stepmother Mt. 
Akbari and Mt. Akbari’s brother Shaukat 
Ali, and the man called Inayat, who was 
living in one of the houses in the com¬ 
pound as a tenant of Mt. Akbari. This 
man Inayat purported to have been 
leaving his house about sunrise on the 
morning of 28th in order to return to his 
village Mohammadi with his family. 
He said that he passed through the com¬ 
pound to go to the gato. He saw Azam 
Ali seize and beat and drag into his 
house some woman, but he could not say 
what woman. Rustam, who lived not 
in the same compound but in a neigh¬ 
bouring house stated that in the early 
morning he had heard some woman 
calling out, and the voice seemed to 
come from Azam Ali’s house, ‘ Alas : 
He has killed me.” (“ hai re mar dala"). 
The Sub-Inspector tells us that ho left 
the thana at 9 O’clock to make an in¬ 
vestigation. This part of the case is not 
easy to understand. He was at the 
thana at 6-30 p. m. when tho report of 
Mt. Idia being missing was made. But 
then all that we know is that the re¬ 
porter was told that investigation would 
be made and' he was to go away. In his 
evidence the Sub-Inspector says that he 
got to the house of Azain Ali about 9 
p. m., and that the house was about 

3 furlongs from the Kotwali. Fe does 
not explain in his deposition whet hap¬ 
pened between 6-30 p. m and 9 p. m. or 
what took him to the house of Azam Ali. 
But a report (Ex. E.), printed at p. 7 of 
the paper book, and which purports to 
have been made in the general diary at 

4 p. m. on 29th November, i. e. the next 
day, says that: 
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“ at the time of departure yesterday it was 
learnt through a reliable source that Azam 
Ali mentioned above had shut up a woman 
in the small room in which he lived and was 
beatink her very mercilessly in the morning 
and that her cries and wailings were heard 
by the people in the muhalla. On the basis 

of this information I ,.arrived 

at the house of the aforesaid Azam Ali.” 

It will be noticed that the Sub-In¬ 
spector speaks of a rumour which ho had 
heard through a reliable source having 
reference to Azam Ali and the beating 
of a woman. We are not told what his 
reliable source was, or when he heard 
this rumour. It is manifestly a point 
that ought to have been elucidated, not 
necessarily as evidence against Azam 
Ali but as a matter which would have 
thrown a valuable light on the facts of 
the case, for there are other references 
in the record to the existence of such a 
rumour. If this had been properly be¬ 
fore the Court it would at least have 
shown that Rustam All’s evidence was 
possible not a very late invention. The 
Sub*Inspector arrived then at Azam 
All’s house at about 9 p. m. He found 
it locked and sent for two search wit¬ 
nesses Audhbehari and Bhagwanua. lie 
broke open the lock and seeing signs 
of blood in the room he thought it 
better to send for the Tahsildar, who 
came. As a result of the search there 
were found the articles detailed at p. 8 
of the paper book. It is sufficient to say 
that most of those articles were spattered 
with blood, some very little, some 
soaked in blood, and that there was a 
large patch of blood in the middle of 
the room. He also found signs of some¬ 
thing or somebody having been dragged 
either from the room outside to the 
chabutra or across the chabutra to tne 
room. Some women and Shabrati. were 
sent for with a view to identifying, if 
possible the ornaments, and according 
to the prosecution 3tory they identified 
the pota and four churis and some keys 
as belonging to Mt. Idia. All the blood 
that was examined on the various arti¬ 
cles has been found to be human blood 
with the exception of a minute spot of 
blood on the pota which was exhausted 
in the examination by the Chemical 
Examiner and there was nothing lelt. to 
be sent to the Imperial Serologist. 
Amongst the articles is a pharua . or 
spade of the shape used for collecting 
dung, and not only was it stained with 
blood, but there was a long black hair 
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on it, and there can be little doubt that 
it was used for the assault which was 
apparently committed on some human 
being in that room. 

We have had to examine with very 
great care the evidence that ha9 been 
produced to establish this story and our 
burden has been very very much the 
heavier because the case has neither been 
well investigated nor well tried. There 
are countless points which should have 
been elucidated and no attention has 
been paid to them. 

It is manifest that in order to bring 
home the charge of murder of Mt. Idia 
against Azam Ali it was not necessary 
that the prosecution should be able to 
produce her body, but it was essential 
that they should be able to prove to the 
satisfaction of the Court that she was 
dead and that she was murdered by Azam 

Ali. 

Though it is not, of course, essential 
to prove motive it is equally obviously 
one of the elements to be considered in 
the case. Wo may dispose of this by 
stating at once that while suggestions 
have been vaguely made there is admit¬ 
tedly no evidence worth the name of any 
motive whatever. There is a hint that 
Mt. Idia was comely but at an earlier 
stage Shubrati said she was between 
40 and 50. There is a suggestion that 
sometimes quarrels arose between these 
gari owners aud ekkawalas on the one side 
and the women who dosirod to collect 
the stable refuse on the other. But them 
is no hint of any sort or description that 
Mt. Idia and Azam Ali had ever before 
come into contact even in the most ordi¬ 
nary way. Much less is there any evi¬ 
dence whatever of any intrigue or any 
evidence whatever of any prior quarrel. 
On the other hand the evidence of Ina- 
yat, who had lived in the. compound for 
two months previously, is to the effect 
that he had never seen the woman there 
before. The suggestion of. murder for 
the sake of her ornaments is equally un¬ 
tenable. She was evidently a poor woman 
and there is no suggestion that her orna¬ 
ments were of any considerable value. 
Some of the ornaments which she is said 
to have been wearing have disappeared 
altogether. On the other hand the pro¬ 
secution has based its case largely on the 
alleged identification of the pota and th 
four charis which are said to have been 
found in the house, and the total value 
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of these is not more than Rs. 5 or 6. At 
the outset therefore it must be taken, 
and indeed is practically admitted, that 
the prosecution have failed to suggost 
seriously any motive at all. The only 
account of any quarrel or anything bear¬ 
ing on the question of motive we have 
in the record is to be found in the evi¬ 
dence of Inayat It is transparently un¬ 
convincing. He says that as he came 
out of his house in the compound about 
sunrise in order to leave with his family 

for Mohammadi he saw: 

“a woman with a basket was collecting 
rubbish .... Azam Khan came from his house. 
He caught hold of the hand of the woman, 
she began to cry out. He had a stick and ho 
hit her with it. I thought that quarrels of 
this kind went on daily and so did not think 
any more of it. I*went away, ho dragged her 
into his house .... I did not know the woman 
before. I had net seen her anywhere before.” 

Anything more unconvincing than this 
account it would be difficult to imagine. 
Ho purports to have seen the assault on 
the woman from the time when she was 
peacefully sweeping her rubbish to the 
time when the accused heat her and drag¬ 
ged her away inside his house, hut ho 
does not suggest that one word was 
spoken by either the woman or Azam 
Ali during this assault to indicate what 
the trouble was about. It is only neces¬ 
sary to add that it is admitted that there 
was very hitter litigation between Mb. 
Akbari, the stepmother, and her brother 
Shaukat, on one side, and Azam Ali, the 
accused, on the other, all three living 
apparently in the same compound, and 
that this witness Inayat was a tenant of 
of Mb. Akbari, the stepmother, living in 
the same compound and that Inayat’a 
statement was not taken for six days, 
owing, it is said, to his absence from 
Shahjahanpur, to appreciate that no 
relianco whatever can be placed on the 
testimony of this witness Inayat. 

The police entirely failed to discover 
any body. The suggestion for the Crown 
is that Mt. Idia was murdered in the 
oarly hours of the morning very shortly 
after sunrise. No suggestion supported 
by any indication on the record is made 
at all as to when her body was removed. 
The best that can be suggested is that it 
may have been removed after dark on 
the evening of 28th November that is 
to say, some time between sunset and 
shortly before 9 O’clock when the Sub- 
Inspector arrived at Azam All’s house. 
It is suggested that Azam Ali removed 


the body in his gari he being the owner 
of a gari and two ponies. But the cush¬ 
ion and hoards of the gari were sent to 
the Chemical Examiner and no blood was 
found on them. It i3 possible, of course 
that the body was so well wrapped up 
that no blood stains affected the gari 
itself, hut in view of the way in which 
the whole room was spattered with 
blood and the two garments found in the 
room were soaked in blood, and in view 
of the fact that there was nothing in tho 
room to indicate, so far as tho record 
shows, that Azam Ali kept any clothes 
there, and in view of the fact that the 
murder is clearly suggested to have been 
unpremeditated, it is difficult to under¬ 
stand what Azam Ali would have had 
with him in that room, or what he 
brought to that room, to wrap the body 
in, which would have effectively stopped 
any blood stains getting on to the gari. 
It is, of course, possible that he brought 
something else thereto wrap tho body in 
during tho day. It is possible that a 
large amount of blood had escaped from 
the body, for there was evidently a spot 
two feet across in the middle of the 
room which had been caused no doubt by 
a pool of blood. It would he infructu- 
ous to speculate further. The fact re¬ 
mains that no blood stains were found on 
the gari. 

Another suggestion was that the ac¬ 
cused had taken away the body on his 
brother’s ekka. It would he unnecessary 
to mention this hut that a matter of con¬ 
siderable importance has been more or 
less inadvertently revealed, and that is 
that there is a distinct indication that 
improper pressure was brought upon 
Azam Ali to make him confess. As the 
evidence on this point has como out into 
the daylight it is desirable to mention 
it. Tiie inquiry before the Committing 
Magistrate took place before an Hono¬ 
rary Magistrate, we do not know of how 
much experience. Anyhow before him 
Mr. Simpson, Line Inspector, was per¬ 
mitted to give evidence which was mani¬ 
festly inadmissible and which the prose¬ 
cuting Inspector knew or certainly ought 
to have known that he could not tender. 
The Crown can under S. 27, Evidence 
Act, give evidence of so much of a con¬ 
fession made to the police as may have 
led to the discovery of any fact. Mr. 
Simpson was allowed by the Mrgistrate 
to give evidence to the following effect: 
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“The accused bad voluntarily told me that 


be bad thrown the dead body into Dakka tank 
(again said subsequently) into Garra river. I 
therefore sent for a motor lorry and went to 
the river Garra along with the accused and 
the Sub-Inspector. As pointed out by the 
accused I bad two men dive into the river and 
bad it searched, but the dead body was not 
found. After that the accused took us to 
Dakka tank. There was not much water in 
the tank. I bad a search made in all the 
directions. The dead body was not found. 
In the course of this (investigation) when the 
accused told me that ho took the dead body on 
Nanhu’s ekka, I went to see Nanhu’s ekka. I 
examined two of his okkas. No blood stains 
were found on them. 13. Jagannath Prasad, 
the investigating Sub-Inspector (i. o., the 
officer responsible for the investigation in 
this case) had gono with mo to inspect the 
locality. 

No one can road this without being 
satisfied of two things firstly, that the 
accused was never from first to last in¬ 
tending to make a voluntary confession, 
and, secondly, that the evidence was on 
• the face of it wholly inadmissible. The 
conclusion from the first point can only 
lie that presure had been brought to bear 
on Azam Ali to make him confess; and 
that such pressure was brought to beir 
is clearly proved from the fact that he 
did not show the police anything at 
all but only gave them so-called clues 
which were absolutely false. He must 
have been either confessing willingly 
or have had illegal and improper pres¬ 
sure brought to bear on him. Had he 
been confessing willingly there is no 
reason why, if ho really knew any¬ 
thing about the body, he should not 
have disclosed it. This conclusion might 
not have been justified from the mere 
fact that nothing was found at the place 
in the river which he first pointed out, 
but it is conclusively established by the 
fact that having first pointed out a place 
in the river he then pointed out a place 
in a tank. The conclusion from the whole 
of the record is that there is not an atom 
of evidence indicating how or when the 
body, or the living person whose blood 
had been shed in that room, was removed. 

We next turn to the important ques¬ 
tion whether Mt. Idia i3 actually dead 
or only missing, and whether, if she is 
dead, she is to be identified with the 
human being who was assaulted in Azam 
Ali’s room. The Crown relies upon, 
firstly, the fact that she is missing. That 
is clearly by itself not sufficient. Next, 
reliance was placed by the Government 


Advocate on the woman’s basket and the 
ornaments said to have been found in the 
house. The basket is not a serious item 
of the evidence. It is admittedly a basket 
such as all these Bhattiarin women use* 
It is such a basket as may well have been 
used by any ekkawala, and no real stress 
has been placed upon it. Mt. Idia is 
said to have started out with such a 
basket but also with a broom. No broom 
has been found in Azam Ali’s house, or 
left behind in the compound; and no 
suggestion is made as to why Azam Ali 
should have removed the broom. 

Coming to the ornaments, these are 
the really serious items in the evidence 
said to connect the missing Mt. Idia with 
the person who was assaulted in Azam 
Ali’s room. The first striking feature of 
these ornaments is that one of them is an 
article described as a “pota.” It is a 
small string wristlet or child's anklet 
consisting of 16 small silver beads threa¬ 
ded on cotton or black string. Witnesses 
purport to have identified it as belonging 
to Mt. Idia. It wa3 manifest when it 
was produced before us that it bore the 
appearance of being a small child s orna¬ 
ment and not that of a woman at all, 
and in fact we found from the record that 
it is even the case for the prosecution 
that it belonged not to Mt. Idia at all 
except in the sense that it is said to have 
been an ornament belonging to one of her 
small children who was actually living 
at the time in the house. When we asked 
the Government Advocate to suggest how 
one of the small children’s ornaments 
should have found its way into Azam 
Ali’s hou 36 , he was unable to suggest any 

rational explanation. If the child was 
wearing the ornament it is impossible to 
understand why Mt. Idia should have 
taken it off and taken it with her when 
she went on her ordinary duty to collect 
refuse. There is nothing about it which 
suggests that it was in need of repair. 
The ends of the black strings are in fact 
securely joined together, wound round ana 
round, and firmly knotted, and it mani¬ 
festly has been so secured for some time 
past. If it had fallen off the child s 
wrist, there is no conceivable reason why 
Mt. Idia should have taken it with her. 
It is needless to follow the other sugges¬ 
tions made. It remains impossible to 
account for Mt. Idia having this child s 
ornament with her on any rational sup¬ 
position. On the other hand, it may we 
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have found its way there if an instruction 
was given to some of those interested in 
the prosecution to produce some ornament 
which might be alleged to have been 
found in the room with a view to the 
manufacturing of evidence. The case 
presented by the churis calls for more 
serious consideration. There are three 
churis of one kind and one of another 
pattern. They are bent in such a way 
as one would expect if they had been 
pulled .off a hand with violence. On 
the other hand it is not possible to be 
dogmatic about this because it is not 
certain how much they would be bent if 
they had to be taken off a wrist at leisure. 
They may also have been bent considera¬ 
bly since. We must take it as so far in 
favour of the prosecution theory that the 
twisting of them is consistent at least 
with their having been taken off with 
violence. They are said to have been 
found in a corner of the room and some 
earth appears to have been on them. It 
is not clear whether it was only some 
earth that had by accident fallen over 
them when earth was thrown on the 
blood in the middle of the room, or whe¬ 
ther the suggestion is that there had been 
any endeavour to conceal them by cover¬ 
ing them with earth. The former ap¬ 
pears to be the more possible suggestion 
so far as we can judge from the evidence. 
It is manifest that the circumstances of 
the finding of these ornaments require 
careful examination, and we will give 
our reasons fully for not being able to 
place raliance on this evidence. We have 
already stated in this connexion the con¬ 
clusions at which we have arrived in 
regard to the “pota” or child’s ornament. 
Next, we have the fact that no rational 
explanation is forthcoming or suggests 
itself why Azam Ali should have taken 
away some of the’ ornaments which the 
woman was wearing and left these four 
churis and the “pota.” The whole lot of 
the ornaments could have been gathered 
up in a handkerchief. The churis them¬ 
selves are of the most ordinary type. 
There is nothing peculiar by which they 
can be identified as the property of any 
particular person. The Sub-Inspector 
Jagannath Prasad in his report No. 27 
made at 4 p. m. on 29th November 1928, 
says (we quote from p. 7 of the paper 
book) that he : 

“ got the locks of the room and tho house 
broken open and made a formal search in the 
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presence of Audh Behari Lai, Bhagwannu and 
Pt. Bhup Narain Avasthi, Tahsildar.” 

This would clearly give an impression 
that the lock of tho room was broken 
open in tho presence of the Tahsildar. A 
similar impression is tho only one that 
can be drawn from the “fard talashi.” 
This position has since been abandoned 
owing to tho proper attitude of tho 
Tahsildar. As a matter of fact it now 
has to be admitted that tho Tahsildar 
was not present when the locks were 
broken. It is on the other hand manifest 
that before the Tahsildar arrive! at all 
other people, including the police, had 
been inside the room. This is established 
by the evidence of Bhagwannu, one of tho 
prosecution witnesses. Next is the ques¬ 
tion of when the “fard talashi” was 
written. It is manifest from the nature 
of the document itself that it is most 
unlikely that it was written there and 
then. Confirmation of this is to be found 
in the statement of the Tahsildar who 
has frankly and properly stated that the 
sight of the blood in the room turned him 
so sick that ho did not remain. But 
notwithstanding this tho Sub-Inspector 
Jagannath Prasad endeavoured to, as it 
would bo put in vulgar parlance, “bluff’* 
the Tahsildar into signing the ‘ fard 
talashi.” lie took it to him the next 
day and asked him to sign it. The 
Tahsildar tells us that he refused to sign 
it as the things had not been taken over 
in his presence. The Tahsildar did state 
in the early portion of his deposition 
that : 

“ there were also four churis with a little 
earth 0V2r them, some of those there said that 
there was blood on them.” 

But how little attention owing to the 
impression that the blood made on him 
ho was really able to pay to what was 
going on is shown by his statement in 
cross-examination : 

“ I think that the keys were on the wall or 
it was the pota.” 

the pota being the child’s ornament 
to which we have already referred. In 
fairness to the prosecution it should also 
be stated that the Tahsildar said : 

“ then some Bhatiari men and women came 
and looked at tho property.” 

He was therefore there apparently 
when the witnesses came who are said 
to have identified the property. But he 
continues : 

” I then felt a bit sick as I had never seen 
blood before and so I went away.” 




716 Allahabad Azam Ali 

As to the valuolessness of this “fard 
talashi” we may note tho evidence of 
Bhagwanuu who says : 

“ the Tahsildar was there when the paper 
(fard talashi) was written.” 

The Tahsildar was manifestly not 
there. Next, we may note that there is 
an entire absence of any mention that 
either the police or the search wit¬ 
nesses or the other persons who came 
there had their persons searched be¬ 
fore entering the room. Finally we may 
note the futile and improper proceed¬ 
ing adopted by the Sub-Inspector in 
reference to the alleged identification 
of these ornaments. It would have been 
manifest to him that the question whe¬ 
ther these ornaments were the orna¬ 
ments of Mt. Idia was one of vital im¬ 
portance and in regard to which he 
should be most careful. Instead of tak¬ 
ing the smallest caro about the identifi¬ 
cation he took the very step which must 
render all identification of the orna¬ 
ments practically valueless. Having as 
he alleges found the ornaments there ho 
proceeded, accepting his own version, to 
call Shabrati, the cousin of the woman’s 
husband, and one or two women to the 
house, and there and then showed them 
the ornaments. A matter of minor but 
still some significance is that these per¬ 
sons who 'were called to identify the 
ornaments also purported to identify the 
bunch of four keys found in the room. 
\Ve have no explanation offered to us of 
why this clue, for such it certainly 
was dropped. A bhatiari woman doe3 
not carry about four keys unless the 
keys are of some importance to her. "\\ e 
do not hear of a word about any attempt 
to fit the keys to any box or boxes which 
the woman possessed. The evidence to 
be afforded by such a test would suggest 
itself to any one, and the only conclu¬ 
sion possible is that the cluo failed in 
other words, that the keys could not be 
proved to belong tu Mt Idia. Both ac¬ 
cording to the fard talashi and ac¬ 
cording to the report (Ex. E) No. 27, to 
which we have already referred, all the 
witnesses identified the keys as belong¬ 
ing to Mb. Idia. All the witnesses 
dropped this portion of their testimony 
when they came to Court. In view of 
all these facts we find it impossible to 
accept with any confidence the testi¬ 
mony in regard to the search in relation 
to these ornaments. Before leaving thi3 
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part of the case we note that the report 
of the Sub-Inspector (Ex. E.) of his 
proceedings on the night of the 
28th was not written till 4 p. m. 
on the next day. He tells us in his 
evidence that he did not leave the house 
till 2 a. m. and that he did not get back 
to the thana till after 2 a. in. It may 
be that he could have accounted for this 
but we have nothing to show what he 
was doing all that time. It would 
clearly seem to have been his duty to 
report what he had done at any rate 
early in the morning of the 29bh. We 
find him stating in his evidence that : 

“ I did not mike any report of my return 
as I thought that when the witnesses came 
I should have to open the samman (clearly 
meaning the bundles of articles taken from 
the house) ten times, and it was better to 
wait until they had identified it. There is 
no rule that I must record my departure and 
return at the time. ” 

Now according to the evidence all the 
witnesses had identified the ohuris, keys 
and other articles purporting to have 
belonged to Mt. Idia. There is no iden¬ 
tification evidence even now before us 
other than this with the exception of 
the evidence of the dhobi as to the 
identity of a dhoti and shirt. His rea¬ 
son given for not making his report 
earlier is entirely futile. If there was 
anything to report later it could clearly 
have been made and should have been 
made the subject of a further report. 
Moreover it is difficult to accept hi3 
statement—but here we must speak with 
caution—that there was no need for linn 
to make a report of his return. Para. 279 
(4) of Chap. 21 of the Police Regulations 
says that amongst other matters that 
must be recorded in the general diary 
are “ departure and return of police offi¬ 
cers on and from duty.” It is manifest 
that when the Sub-Inspector returned to 
the Kotwali at 2 a. m. on the early morn¬ 
ing of the 29th he returned from duty. 
The evidence connecting Mt. Idia with 
that room depended chiefly on the bona 
fides of the finding of these ornaments 
and of their idantification. With this 
we have dealt and given our reasons for 
feeling that no reliance can be placed 

on it. 

There remains only to cosider the‘oial 
evidence. We have already dealt with 
that of Inayat, which it may be noted 
does not even purport to go to the iden¬ 
tity of the woman and in any case he 
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is manifestly entirely untrustworthy. 
Similarly that of Rustam. There ouly 
remains the evidence of Mb. Dallo. 
Her evidence takes us very little dis¬ 
tance at all. She says that she saw 
Mt. Idia going along the road about nine 
paces from the house of the accused. 
Manifestly this does not involve the 
going or the intention of Mt. Idia to go 
into the compound in which Azam Ali 
lived. She states in a later sentence 
“ She (meaning Mt. Idia) then went to 
the house of Azam Ali when I left her. ” 
This was not elaborated and it was not 
made clear what the witness meant 
when she used these words whether she 
had any conversation with Mt. Idia on 
the subject or whether she saw her ac¬ 
tually go into the compound of Azam 
Ali. One thing is certain that she did 
not see her to go into the house of Azam 
Ali, if there is a word of truth in the 
evidence of Inayat. However, later she 
said in answer to the question from the 
Court : 

“ Bsforo that I had not seen her go to 
the house of Azam Ali. I had known her 
for a year or two. ” 

She also therefore makes it plain that 
there is no evidence of Mt. Idia ever 
having gone to the house of Azam Ali 
before. Further in this connexion we 
may note that Shaukat Ali, the brother 
of Mt. Akbari, with whom Azam Ali 
had been in such bitter litigation for a 
year past admits that he has “ known 
Dallo as long as I can recall.” This 
evidence is again in our view, mani- 
iestly wholly inadequate to satisfy us 
that Mb. Idia went to the house of Azam 
Ali that morning. Before leaving Mt. 
Dallo wo may note that she makes the 
striking statement at p. 21, line 43: “ It 
was at all 1L a. m. that I heard that 
the woman had been murdered. ” Ear¬ 
lier in her deposition she had said, ac¬ 
cording to the English version: “ About 
11 p. m. that night I heard she had 
been killed. But we have checked 
this from the vernacular and what 
she said was : About 11 O’clock and not 
about. 11 p. m. that night. Now we 
find it difficult to. understand why 
this point was not pursued and eluci¬ 
dated. Manifestly what the witness 
said she had heard was not evidence that 
either Mt. Idia or any other woman had 
been killed, but it would have been in¬ 
valuable as showing that the story that 
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a woman had been killed did not first 
find utterance in the statement of Rus¬ 
tam which was not in fact recorded till 
3 or 4 days later. There should also 
have been some attempt at any rate to 
enquire how it was that if Mt. Dallo 
had heard this rumour at 11 O’clock in 
the morning Shubrati, Mt.Piria and the 
other woman who were anxious about 
Mt. Idia’s disappearance had heard 
nothing. This might not have elucidated 
anything that could be actual evidence 
against Azam Ali, but a matter of such 
importance should not have been left in 
obscurity. We have then given our rea¬ 
sons for being unable to hold that the 
identity of Mt. Idia with the person 
who was assaulted in Azam Ali’s house 
has been established. It i3 manifest 
that the fact that Mt. Tdia was missing 
from the morning of 28th'November readj 
with the fact that human blood had been 
freely shed in Azam Ali's house under 
circumstances indicating that at least aj 
grievous assault had 1 been committed; 
must to any mind very very strongly' 
suggest that there was a definite con¬ 
nexion between the two facts. But it 
is impossible for a Court in a matter of 

life and death to leap a gap in the prose¬ 
cution evidence and to arrive by a pro¬ 
cess of speculation at a conclusion which 
there is no evidence to justify. We are, 1 
therefore, of opinion that the charge 
against Azam Ali of having murdered 
Mt. Idia must fail and under the provi¬ 
sions of S. 423 (1) (b) (1) wo reverse the 
finding and sentence. 

We have now to consider another as¬ 
pect of this case. Hitherto we have 
considered the question whether a 
charge of murdering Mt. Idia was es- 
tablished against the appellant and for 
that purpose we had to consider what evi¬ 
dence there was showing that Mt Idia 
was dead, and, if so, what evidence 
there was establishing the identity of Mt. 
Idia with the person who was assaulted in 
that room. For this purpose it was un¬ 
necessary to consider a very important 
item in the evidence, namely the finding 
in that room of two garments, a dhoti 
and a shirt, both of which may be des¬ 
cribed as smothered in blood. The pro¬ 
secution led the evidence of Heta dhobi 
to prove that these two garments be¬ 
longed to the accused. Apart, however, 
from this evidence the appellant did be¬ 
fore the Magistrate admit that the dhoti. 
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and shirt were his, and before the Ses¬ 
sions Judge he not only admitted that 
the statement made to the Magistrate 
read out to him was correct, but he fur¬ 
ther again was specifically asked in re¬ 
gard to the dhoti and the shirt, and ad¬ 
mitted that they were his. He was 
asked whether they were found covered 
with blood in his house and he replied: 

“No, they had not blood on them. They 
are lying there as dirty clothes.” 

While we have had reason to doubt the 
finding of the ornaments in the house we 
can find no reason whatever for doubting 
the evidence that these two garments 
smothered in blood were found in the 
house immediately the search began. We 
are satisfied, therefore, that two gar¬ 
ments smothered in human blood and 
belonging to the appellant were found 
in the house. The next question clearly 
is in what manner did that blood get 
upon the clothes. In some cases it 
might appear that the assailant, whether 
the appellant or another, was wearing the 
clothes at the time the person was as¬ 
saulted in the room. It might be on the 
other hand that the evidence would indi¬ 
cate that the blood might have got on to 
the clothes either when they wore lying 
on the ground at the time of the assault 
or by being thrown on the ground after 
the blood had been spilt there. The 
third alternative is that there might be 
no satisfactory conclusion at all to be 
drawn from the nature of the blood 
stains. In the Sessions Court noattempt 
appears to have been made to consider 
which of these three conclusions was 
the correct one. We have, however, 
here examined these garments with 
care. In regard to the shirt we may 
say that in our view the appearance 
of the blood stains on it is consis¬ 
tent with the idea that their origin 
might be due to blood having fallen there¬ 
on during the assault, or that the blood 
might have stained the shirt owing to its 
being thrown on the ground after the 
assault had been committed. We only 
pause to note that there is apparently a 
foot-print of blood on the shirt. But the 
appearance of the dhoti is much more 
suggestive. The evidence is that when 
it was found it was folded double and 
from the coincidence of the blood stains 
it is apparent that it was thus folded 
when the stains came upon 'it. But this 
is not all. If the dhoti be spread out to 
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its full length and width on the ground 
the soiled marks of wearing, apart from 
the blood at all, show very clearly that 
it had been worn for some considerable 
time subsequent to the last occasion on 
which it was washed. The dhobi says 
that the last occasion on which he had 
washed the garments was about eight or 
ten days before he had them shown to 
him for identification, and that it was 
on 22th November. However that may 
be, the dirt which had affected the dhoti 
through its being worn a considerable 
time is very clearly apparent on the 
garment. There are very clearly sepa¬ 
rately visible and identifiable the por¬ 
tions of the dhoti which are exposed to 
ordinary dust and dirt, and the portions 
which were protected from ordinary dust 
and dirt when worn are clearly identifi¬ 
able as clean. 

It then becomes immediately ap¬ 
parent that the clean portions of 
the dhoti which were inside when worn 
aud so protected from anything which 
affected the dhoti when being worn, are 
absolutely free from blood. One conclu¬ 
sion is strongly suggested and that it i3 
that the dhoti was being worn in the 
ordinary way on the body of some person 
at the time the blood stains came upon it. 
The prima facie conclusion, then, that 
we have been impelled to draw is that 
some human being was very grievously 
assaulted in that house and by someone 
who was wearing a dhoti belongiug to 
the accused. Add to this the fact that 
the accused, so far as the evidence goes, 
did not appear in the house or in the 
compound in which his house is situated 
subsequently to the early morning of the 
28th, but took hi3 ponies and carriage 
away to the house of another person and 
spent the night there. There are at any 
rate materials for considering whether it 
is not established against the appellant 
that he did at least grievously assault 
some human being in his house on or 
about 28th November 1928. We have 
next to consider whether, if this be our 
view, while setting asido the conviction 
for murdering Mt. Idia we could pro¬ 
perly arrive at a conviction on any other 
charge. We do not think it desirable 
ourselves to arrive at such a conviction 
for the simple reason that it might be said 
on-behalf of the appellant that his whole 
effort during the trial had been directed 
to establishing that he did not murder 
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Mfc. Idia and that he has in the view of 


this Court succeeded in showing that that 
offence was not proved, and that he was 
not charged with the offence of commit¬ 
ting grievous hurt on or attempting to 
^urder or murdering some person un¬ 
known in his house. The next question 
then we have to consider is whether we 
ought to and whether we can direct a 
retrial in this case. We have already 
referred to the provisions of S. 423. 
Under S. 423 (1) (b) (1) we have rever¬ 
sed the finding and sentence and we can 
further proceed to order the appel¬ 
lant to be retried. S. 403 (l) forbids a 
retrial only where a person has be 9 n 
^convicted or acquitted and such convic¬ 
tion or acquittal remains in force. We 
Shave set aside the conviction and it is no 
longer in force, or is there any acquittal 
in force. 

We have found the setting out of our 
views in regard to the evidence unavoid¬ 
able, but the trial Court will bear in 
mind that the appellant may not have 
had any clear indication that he must 
meet some of the other aspects of the case 
on which we have laid stress, and that 
Court will no doubt approach the case 
with a wholly open mind, and will give 
the appellant the opportunity of produ¬ 
cing any further evidence that he may 
desire to produce. We cannot lay too 
much stress on this point that the trial 
Court must approach the case with a 
wholly open mind. There will be no 
need for any further magisterial inquiry, 
but it will be open to the Magistrate to 
examine any further witnesses nnder the 


provisions of S. 219, Criminal P. C., a 

it may be desirable that the prosecutio 

if they desire to produco any furtt 

evidence at the trial, should have t 

witnesses so examined. It will, of cour 

further be open to the prosocution 

tender all or any of the prosecution w 

nesses who have already been produci 

or to .omit such of the witnesses alrea 

examined whose evidence the Crown dc 

not consider relevant to the amend 

charge. I n framing the charge up 

which the appellant will be retried 

have m the absence of any evidence. 

tabhshing the death of the person ■ 

saulted refrained from framing a chai 
of murder. 

Before concluding it is desirable 
summarize some of the points on whi 
the investigation and the trial have be 


so defective that it has been quite im¬ 
possible for us to arrive at a clear con¬ 
ception of the facts.. 

The accused denied that the room in 
question was his living room. There is 
no evidence of any charpai or any cook¬ 
ing utensils or other small articles such 
as a living room might be expected to 
contain having been found there, or in 
the other room described as “•zenana” 
on the map. The accused was not asked 
if would like to say where he did live. 
A pestle is the only article in the nature 
of a food utensil found and of that, curi¬ 
ously enough, the accused denies owner¬ 
ship though he admits that the dhoti 
and shirt are his. This whole question 
is left in obscurity. 

The evidence leaves in doubt where 
actually Mfc. Akbari and her family and 
Shaukat Ali were living. In speaking 
of this we have had to say “apparently.” 
Had the facts been known with cer¬ 
tainty, it is probable that valuable con¬ 
clusions might have been drawn. 

Failure to make it clear when it was 
first known and how that an assault, at 
least, had been committed in that room; 
failure to put on record when the hus¬ 
band of the missing woman went away 
and what he had to say about his wife; 
failure to put on record full evidence 
about the keys; the reprehensible way 
in which the ornaments wore 9 hown 
without any test to the witnesses; the 
reprehensible effort to extort a confes¬ 
sion; the failure to make it clear that 
Rustam was really in a position to hear 
anything; the failure to devote any 
attention to the examination of the dhoti 
and shirt; the failure of 'the Sub-Ins¬ 
pector to put the articles immediately 
into the malkhana and to make any pro¬ 
per report; failure to produce or* ex¬ 
plain the absence of Asghar from the 
witness-box; failure to get any finger- 
prints though these must have been easi¬ 
ly available from the pharua and doors; 
these are matters that immediately sug¬ 
gest themselves. The list does not pur¬ 
port to be exhaustive. 

In conclusion having reversed the con¬ 
viction and sentence we order that Izim 
All be retried on the following charge: • 

That you Azam Ali on or about 23th 
November 1928, at mahalla Talaiya Ghu- 
ran, in Shajahanpur city, attempted 
to murder a person unknown, and by 
such act caused hurt to that person, and 
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thereby committed an offence punishable 
under para. 2, S. 307, I. P. C., and with¬ 
in the cognizance of the Sessions Court 
of S ha] ah an pur.* 

The trial Court will have of course 
the usual power to amend the charge in 
accordance with law if it sees fit. 

r.M./r.K. Case remanded . 
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Niamatullah, J. 

Murli —Applicant. 

v. 

Emperor —Opposite Party. 

Criminal Ref. No. 419 of 1929, Decided 
on 8th July 1929, made by Sess.-Judge, 
Jhansi, D/-.18th May 1929. 

Arms Act Ss 15 and 17—U. P. Arms Rules 
and Orders (1024), R. 35—Repairer of arms 
in possession of guns for repairs cannot be 
convicted of offence of being in possession 
of arms without license—Length of time of 
possession depends upon circumstances. 

From the provisions of the U. P. Arms 
Rules and Otdors (1924) it is perfoofciy clear 
that a person who repairs arms and is in pos¬ 
session of guns made over to him for repairs 
cannot be convicted of an olfonce of being in 
possession of arms without license. Once it is 
found that a person was in possession of arms 
for bona fido purpose of repairing them the 
length of time during which his possession 
thereof is justified depends upon the circums¬ 
tances of each case. [P P-0 0 1, 2] 

M. Waliullah —for the Crown. 

Judgment.—Heard the learned Assis¬ 
tant Government Advocate. I have no 
hesitation in aceepting the reference 
made by the learned Sessious Judge, who 
has rightly referred to the provisions 

of R. 35 , U. R. Arms Rules and 
Orders (1921). It is perfectly clear that 
a person who repairs arms and i3 in pos¬ 
session of guns made over to him for 
Irepairs cannot be convicted of an ollence 
of being in possession of arms without 

license. 

The explanation of. the learned Magis¬ 
trate does not refer to any section of the 
Arms Act or to any rule framed there¬ 
under which requires a person carrying 
on the business of repairing arms to take 
out a license for the exercise of his pro¬ 
fession or for being in possession of arm3 
made over to him for the bona fide pur* 


pose of repairs. The learned Magistrate 
emphasises the fact that the accused was 
in possession of the guns in question for 
a longer time than would be necessary 
for effecting the required repairs and re¬ 
fers to the evidence of a witness who 
says that the owners of the guns did not 
come to the shop of the accused the 
whole day to take back the guns. Tho 
learned Magistrate argues that : 

“in ordinary sense temporary means short 
time, and if we read it with the words mere 
repairs as laid down in R, 35, it suggests 
still more shortness of time, say a possession 
for a few minutes when the owner is present 
within the premises of the smith.” 

I find no warrant for the proposition 
implied in the remarks quoted above. 
Once it is found that a person was in pos¬ 
session of arms for the bona fide purpose 
of repairing them, the length of time 
during which hia posssssion thereof is 
justified depends upon the circumstances 
of each case. If the owner does not 
choose to turn up for several da^s after 
the repair has been made, the smith is 

not required to take any action with re¬ 
gard to the gun thus in his possession. 
Ho can wait for a reasonable time till 
the owner turns up to take back his 
gun. "The repairer may have the oc¬ 
casion to keep the gun in his possession 
for a longer time, if some part not 
locally procurable is needed for the 10 - 
pair of the gun and has been ordered 
from some other place. It is difficult 
to illustrate all cases in which a long 
possession may bo justified. Whether 
possession by a smith who received tie 
arms in question in ordinary course 0 
his business was reasonable depends on 
the nature of the work to be done, whe¬ 
reabouts of the customer and the exigen¬ 
cies of his own profession and so on. 

Accepting the recommendation of the 

learned Sessions Judge, I set aside the 
conviction of the applicant Murli, an 
direct that the fine, if paid, be re¬ 
funded. > 

R.m./r.k. * Conviction set aside . 
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Mukerji and Niamatqllah, JJ. 

Yudhishter Lai —Decree-holder—Auc¬ 
tion-purchaser. 

v. 

Fateh Singh and another —Judgment- 
debtors—Opposite Parties. 

Civil Bevn. No. 289 of 1927, Decided 
on 26th April 1929, against order of 
2nd Sub-Judge, Saharanpur, D/- 8th 
December 1927. 

Civil P, C., S. 151—Court can entertain 
application by judgment-debtor for res¬ 
toration of his previous application made 
for setting aside sale—Application restored 
—Order will not be interfered. 

The Court; has jurisdiction to entertain an 
application made by the judgment-debtor for 
the restoration of his previous application 
made for setting aside the sale, and if the 
Court passes an order of restoration on being 
satisfied that there was a good ground for tho 
default in appearance made by the judgment- 
debtor on the day when his previous applica¬ 
tion came up for hearing the High Court 
will not interfere in revision on the merits. 

[P 721 C 2] 

M. L. Agganvala—iov Applicant. 

P. L. Banerji and S. C. Das — for 
Opposite Party. 

Judgment.—This is an application 
by one who was the decree-holder in the 
Court below for setting aside an order 
dated 8th December 1927, passed by the 
Second Subordinate Judge of Saharanpur, 
in the exercise of our revisional power. 
The facts are these :• Tho decree-holder 
brought about the sale of the judgment- 
debtors’ property The judgment-deb¬ 
tors applied for sotting aside the 
sale. Tho application came up for hear¬ 
ing on 30th June 1927. On that date 
there was a default in the appearance of 
the judgment-debtors, and their applica¬ 
tion was dismissed for default, the sale 
being confirmed, automatically. Within 
a month of this date, namely, on 26th 
July 1927, the judgment-debtors applied 
for the restoration of their application 
and for a re-hearing of it. The learned 
Subordinate Judge has granted this ap¬ 
plication by the order under revision. 

The point that has been taken is that 
the learned Subordinate Judge had no 

. ■ . . pass an order of restora¬ 

tion^ although he professed to act under 

151, Civil P. C. We have given tho 
argument our best consideration and we 
a; e of opinion that whether S. 141, Civil 
P-C., applies or not, S. 151 may safely 

1929 A 91 & 92 
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be applied. In this case the learned! 
Subordinate Judge was satisfied that 
there was a very good ground for the 
default committed by the judgment- 
debtors. If that was so, it was neces-i 
sary that the applicants should have 
their application for setting aside the 
sale re-heard. Justice was done in their 
favour and we shall be loath to hold 
that the Code did not provide any 
remedy, when S. 151, Civil P. C., gives 
wide powers to the Court to be exer¬ 
cised where there was no specific provi¬ 
sion in it. 

On the merits the learned counsel for 
the applicant argued that the learned 
Judge did not consider the case fully and 
that he quoted the affidavit of only one 
of the applicants and did not consider 
whether there was any good ground for 
the other judgment-debtor to be absent. 
This is a matter relating to the facts of 
the case and if the learned Subordinate 
Judge had jurisdiction to entertain the 
application for restoration of the pre¬ 
vious application we do not think we 
should interfere on the merits. The ap¬ 
plication i3 dismissed with costs. 

P. N ./r.k . Bevision dismissed. 
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Boys and Bennet, JJ. 

Sri Kishan Pandey —Petitioner. 

v. 

Ghana Nand Joshi and another —Oppo¬ 
site Parties. 

Misc. Beference No. 293 of 1929, De¬ 
cided on 30th May 1929. 

(a) Limitation Act, S. 18—Where plaintiff 
alleges fraud, initial burden of proving date 
on which he acquired knowledge for first 
time is on plaintiff, but where, although 
plaintiff definitely alleges date of his ac¬ 
quiring knowledge, defendant’s pleadings do 
not raise specific issue as regards such date, 
burden of proving date is not on plaintiff. 

Where the plaintiff alleges fraud and states 

that he acquired knowledge on a particular 
date in ordinary cases the initial burden 
would be on-him to lead evidence, prima facie 
at any rate establishing the dace of his know¬ 
ledge: 17 Bom. 311 (P. G\), Expl.; 27 All. 510 
not Appr. [P 723 .C 2] 

But if notwithstanding the fact that the 
plaintiff did in most specific terms allege in 
his suit the date and the circumstances in 
which he acquired knowledge for the first 
time, tho defendant’s pleadings are evasive 
and do not raise specifically an issue as to the 
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date of the plaintiff's acquisition of knowledge 
the burden of proving the date is not on him. 

[P 723 C 2] 

(b) Civil P. C., O. 8, R. 4—Pleading should 
be specific. 

It is a principle underlying 0. 8, R. 4, that 
the pleadings should be specific [P 723 C 2] 

P. L. Banerji and B. L. Dave — for 
Petitioner. 

E. N. Katju and M. L. Chaturvedi — 
for Opposite Parties. 

Judgment. —This is a reference under 
R. 17 of the Rules and Orders relating to 
the Kumaun Division, of 1394, under the 
following circumstances: 

The plaintiff alleged that he had en¬ 
trusted two bearer drafts to the defen¬ 
dant for the latter to hand over on behalf 
of the plaintiff to the brother of the 
plaintiff, and that the defendant had 
cashed one of the draft himself and ap¬ 
propriated the money. Art. 4S, Dim. Act, 
lias been applied by the Commissioner of 
Kumaun. The date stated by the plain¬ 
tiff as that on which the defendant cashed 
the draft was prior to three years before 
the date of suit. But the plaintiff fur¬ 
ther allegod in his plaint that he did not 
obtain definite knowledge that the defen¬ 
dant had misappropriated the money 
until a date within the three years on 
which the defendant told him that he 
had cashed one of the drafts but refused 
to pay the money. 

In his written statement the defendant 
admitted that the plaintiff had come to 
the place where the defendant was on the 
date of the interview with him alleged 
by the plaintiff, but as to that part of 
paragraph in tho plaint in which the 
plaintfff set out what had happened at 
that interview, the defendant contented 
himself with saying that it was not ad¬ 
mitted.” In his further pleas the defen¬ 
dant said nothing about the alleged^ in¬ 
terview, but in one further plea said tho 
plaintiff’s claim is beyond time.” In 
support of his plea as to the date of ac¬ 
quisition of knowledge the plaintiff led no 
evidence. Tho defendant referred to cer¬ 
tain incidents, but the Commissioner has 
held that those did not establish know¬ 
ledge on the part of the plaintiff. The 
Commissioner holding that the burden of 
proof of the date of acquisition of know¬ 
ledge by the plaintiff wa3 on the defen¬ 
dant rejected the plea of limitation, a id 
having found the fraud proved decreed 
the suit. The defendant in a lengthy 


memorandum asked the Local Govern¬ 
ment to refer questions concerning the 
correctness of the decree to this Court for 
its opinion. The Local Government has 
only referred to us the question of the 
correctness of the view of the Commis¬ 
sioner as to on whom the burden of proof 
lay, remarking that the decree of the 
Commissioner seems to be open to the 
objection that the Commissioner has 
taken a wrong view of the burden of 
proof, and has therefore come to a wrong 
decision on the question of limitation. 

There are really therefore two ques¬ 
tions: 

(1) Did the Commissioner take a wrong 
view as to on whom the initial burden of 
proof lay ? 

(2) Did the Commissioner come to a 
wrong decision on the question of limi¬ 
tation? 

Dr. Katju for the plaintiff has drawn 
our attention to a passage in the decision 
of their Lordships of the Privy Council 
in llahimbhoy v. Charles Agnew Turner 
(1). The passage reads as follows: 

“Tkoir Lordships consider that when a man 
has committed a fraud, and has got property 
thereby, it is for him to show that the person 
injured by his fraud and suing to recover the 
property has had clear and definite knowledge 
of these facts which constitute the fraud, at a 
time which is too remote to allow him to bring 
tho suit.” 

He has further referred to the decision 
of a single Judge of this Court in Suhhlal 
v. Maduri (2) Mr. Piare Lai Binerji 

for the defendant • has. contented himself 
with suggesting that a commentator has 
said that in Suhhlal V. Maduri (2) the 

decision of their Lordships of the Privy 
Council in Rahimbhoy's case was misap¬ 
plied. This is all the assistance that wo 
have had from counsel. Wo proceed to 
exmine the case. 

In reference to tho passage quoted from 
the judgments of their Lordships of the 
Privy Council it is manifest that it is not 
justifiable to take a proposition out of 
the context in which it is stated, and to 
ask for it to be applied to a wholly diffe¬ 
rent set of ■ circumstances. Tho passage 
relied upon by Dr. Katju must obviously 
be read in the light of what is. actually 
the preceding paragraph in which their 

Lordships say that 


(1) [1803] 17 Bom. 341=20 I. A. 
256 (P. C.). 

(2) [1003] 27 All. 540=2 A. L. J. 
A. W. N. 83. 
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‘‘the (official) assignoo (fcli3 plaintiff) is posi¬ 
tive that he did not know anything about this 
fraud until the year 18S5 when ho learnt of it 
in the course of a suit brought against Ahmed- 
bhoy to recover a number of other items in 
conjunction with this oue belonging to the 
insolvency estate. 

Prom this preceding paragraph the 
only possible conclusion is that the plain¬ 
tiff had gone into the witness-box and 
sworn to the date on which he acquired 
knowledge and the circumstances under 
which he acquired it. The observations 
of their Lordships therefore relied upon 
by Dr. Katju manifestly cannot be taken 
to state a proposition tint where the 
plaintiff merely alleges a fraud, without 
•leading any evidence of it, the initial 
burden is on the defendant to prove that 
the plaintiff acquired knowledge on a 
particular date; nor, with the exception 
of one or two case3 in which their Lord- 
ships’ decision has been misapplied, has 
any such interpretation ever been put 
upon it in the very numerous cases in 
which reference has been made to it. 
Dr. Katju further quoted to us the deci¬ 
sion that we have mentioned above in 
Sukklal v. 'Maduri -(2). In tint cxse 
the learned Judge held that the suit 
was in time whether the first part of 
Art. 10 or whether Art. 120 was appli¬ 
cable, and this entirely irrespective of 
when the plaintiff acquired know¬ 
ledge, for the leirned Judge said at p. 543 
that if the property in dispute ad¬ 
mitted of physical possession, i. o., ap¬ 
plying the first part of Art. 10, the suit 
was clearly within time, for it was evi¬ 
dent that on the date of the compromise 
decree the defendant had not got posses¬ 
sion, and in Art. 120 the period is six 
yoar3. The lower Court had applied the 
second part of Art. 10, and in reference 
to that finding the learned Judge remar¬ 
ked that the lower appellate Court had, 
in view of the decision in Rahimbhoij v. 
Charles Agnew Turner (I), wrongly 
thrown the burden on the plaintiff. But 
in tho case before the learned Judge the 
plaintiff had led no evidenco and in that 
respect, in our view, the decision of their 
Lordships of the Privy Council was dis¬ 
tinguishable. We may add that in the 
Allahabad cases we think the burden 
might rightly have been thrown on the 
•defendant but for another reason, namely 
‘that it would appear that in the trial 
Court he had not pleaded limitation at 
all, but for the first time raised it in ap- 
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poal. It is not necossary to say anything 
on the point that Rahimbhoy's case was 
one where it was necessary for the plain¬ 
tiff to call in aid S. 18, Lim. Act. We 
are of opinion, for tho reasons wo have 
stated, that the remarks offtheir Lordships 
relied upon by ounsei for the plaintiff do 
not in the smallest degree support hi3 
contention, and we agree with the sugges¬ 
tion thrown out by counsel for tho defen¬ 
dant that the case Sukklal v. Maduri (2) 
in so far as the obiter dictum of the 
learned Judge may be said to have deci¬ 
ded anything, misapplied the decision in 
Rahimbhoy's case. j 

There is in our view no room for doubt 
that the initial burden of proof was on 
the plaintiff, and we have stated in the 
affirmative. The Commissioner did take 
a wrong view as to on whom the initial 
burden of proof lay. 

Turning to the particular fact 3 of this 
case, the mere fact that the plaintiff did 
not by evidence establish the date of 
his acquisition of knowledge is not sufli- 
cient t} deside the second question re 
forred to us without consideration of 
other facts. The plaintiff did in tho most' 
specific terms allege in his suit tho date 
and tho circumstances in which he ac¬ 
quired knowledge for the first time. It 
is a principle underlying O. 8, R. -4 that 
the pleadings should be specific; and 
while the plaintiff’s pleadings were speci¬ 
fic those of the defendant, s:> far from be¬ 
ing specific, were shifty to a degreeJ 
He did not deny but merely refused 
to admit tho portion of the plaint 
in which the plaintiff made his allega¬ 
tion, and in his further pleas ho did 
not state a word about the alleged inter-! 
view though he admitted the plaintiff’s! 
coming to tho place where he was on the 
date alleged by the plaintiff. It-is true 
that the defendant formally took a bald 
plea that the suit was barred by limita- 
tation, and an issue was framed thereon, 
but reading the pleadings in the written 
statement it is manifest that they were 
wholly evasive, and that though they 
referred to the question of limitation 
they did not properly raise the issue as 
to the date of plaintiff s acquisition of 
knowledge. We would, therefore, hold 
that though in ordinary cases tho initial 
burden would be on the plaintiff to lead 
evidence, prima facie at any rate, establi¬ 
shing the date of his knowledge, there 
was no burden on him in this case the 
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issue not being definitely raised by the 
defendant. To the second question there¬ 
fore we would answer that the Commis- 
sionor did not come to a wrong decision 
on the question of limitation. We would 
therefore, answer the reference as follows: 

1. The Commissioner did take a 
wrong view as to on whom the initial 
burden of proof lay. 

2 . But the decision of the Commis¬ 
sioner that the suit was not barred by 
limitation was a correct decision. 

With this expression of opinion we 
would return the reference. 

S.n /r.k. Reference ansvcered . 
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Banerji and King, JJ. 

Ram Sarup— Plaintiff—Appellant. 

v. 

Kanhaiya Lal —Defendant—Respon¬ 
dent. 

First Appeal No. 29 of 1920, Decided 
on 8th May 1929, against decree of Sub- 
Judge, Muzaffarnagar, D/- 21st Septem¬ 
ber 1925. 

Practice .— New plea — Appeal after 
retrial on remand—Plea of res judicata 
raised—Plea is quite competent. 

If an order of remand is made by the High 
Court under 0. 41, R. 23, and on retrial the 
plaintiff's claim is disallowed and plaintiff 
appeals against the order, it is quite com¬ 
petent for the appellant to raise the plea of 
res judicata in appeal. The order of remand 
does not in any way prevent the Court below 
nor the High Court from holding that the 
point of res judicata was properly raised and 
the High Court in allowing it does not in any 
way go behind the order of remand in the 
previous appeal; A. I. R. 1928 All. 527 and 
A. I. R. 1921 P. C. 23, Pis/. [P 725 C 2] 

R. N. Katju —for Appellant. 

Iqbal Ahmad and R. C. Ghatak —for 
Respondent. 

Judgment —This is a plaintiff's ap¬ 
peal in a suit against his commission 
agent praying for rendition of accounts 
for the Sambat years 1973 to 1975 and 
for a decree for Rs. 8,000 or whatever 
additional amount may be found due to 
the plaintiff by the defendant. The 
plaintiff is the proprietor of the firm, 
Lachhman Das Bhojraj at Jalaun, and 
the defendant Kanhaiya Lal is the pro¬ 
prietor of the firm Kanhaiya Lal Baij- 
nath at Shamli in the district of 
Muzaffarnagar. The plaintiff’s case is 
that there were transactions of purchase 


and sale of wheat and the result of aa 
accounting on 13th October 1918, was 
that a sum of Rs. 6,838-12-6 was found 
to the credit of the plaintiff. The defen¬ 
dant pleaded that no money was due to 
the plaintiff. His case was that the plain¬ 
tiff entered into certain transactions 
with his shop at Jalalabad and Shamli 
and on an account of all the transac¬ 
tions having been settled it was found 
that a sum of Rs. 5,260 was due to the 
defendant by the plaintiff. The Subordi¬ 
nate Judge holding that the defendant ad¬ 
mitted the agency passed a preliminary 
decree on 6th January 1922. There was 
an appeal to this Court and on 20th 
January 1925, the defendant’s appeal 
was allowed, the decree of the Subordi¬ 
nate Judge set aside and the case re¬ 
manded to the Court below with certain 
directions. It is admitted by the learn® 
ed advocate for the respondent that the 
remand was one under the provisions of 
R. 23, O. 41, Civil P. C. The case 
having gone back to the Court of the 
Subordinate Judge of Muzaffarnagar the 
learned Subordinate Judge recorded the 
statement of the parties and framed is - 
sug3. It was admitted before him that 
up to 13th October 1918, Rs. 6,838-12-6 
was due to the plaintiff from the defen¬ 
dant on account of profits of khatti 
transactions at Shamli. The defendant’s 
case was that the plaintiff purchased 
some other khattis at Jalalabad and 
some grain at Baraut and got the pay 
ment made for them by the defendant 
and finally there was a balance of a 
large sum of money in favour of the 
defendant’s firm. The learned Subordi¬ 
nate Judge states in the judgment at 

p. 20: 

“ I examined the parties and find that the 
only points on which they are at difference 
are about this alleged settlement of account, 
about the fact whether the plaintiff entered 
into any transactions at Jalalabad and Baraut 
through the defendant and the defendant 
had to pay anything on the plaintiff's account 
abcut these transactions. ” 

The points, therefore, that he had to 
decide were whether the plaintiff enter¬ 
ed into the Jalalabad transactions and 
the Baraut transactions and whether the 
defendant had to pay anything on ac¬ 
count of the plaintiff for these transac¬ 
tions. 

The learned Subordinate Julge framed 
the following issues: 
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(1) Had Fakir Chand and Munshi Lal any 
authority on behalf of the plaintiff to settle 
accounts with the defendant and (2) If so, did 
those persons actually settle the account with 
the defendant and strike balance of Rs. 5,260 
in favour of the defendant aud can the plain¬ 
tiff therefore not now call upon the defendant 
to render an account ? 

He has found that the defendant had 
proved that the plaintiff entered into 
“the Jalalabad and Baraut transactions 
and that a sum of Rs. 5,260 was the 
balance found due to the defendant on an 
accouut being settled by Fakir Chand 
■and Munshi Lal who had authority on 
behalf of the plaintiff to settle account 
with the defendant. He, therefore, 
dismissed the suit. 

The plaintiffs have come up in appeal 
before us and it is contended by the 
learned advocate for the appeallant that 
the plaintiff never authorised the sales 
and purchases of wheat at Jalalabad and 
Baraut, that the plaintiff never entered 
into any business transaction at Jalala¬ 
bad and that the finding in Suit No. 48 
of 1920 that there was no such transac¬ 
tion was res judicata and could not be 
gone into in this case. It was further 
submitted that, as a matter of fact, 
there was no settlement as alleged in 
para. 23 of the written statement. 

The first point which wo have to 
decide is whether the decree and the 
finding of the Subordinate Judge in Suit 
No. 48 of 1920 bars'the trial of the ques¬ 
tion in the present suit. 

In para. II of the plaint the plaintiff 
referred to the suit and stated that the 
defendant had brought a false suit. In 
para. 24 of the written statement we 
bave the defendant’s version about the 
suit. It was admitted that the plaintiff 
in that suit had denied having entered 
in any transaction but as Kanhaiya Lal 
had left the case to bo decided on the 
oath of the plaintiff the plaintiff took 
the oath and the claim was d’smissed. 

To enable us to see whether there was 
the alleged settlement we have to decide 
whether the Jalalabad, Shamli and 
Baraut transactions did or did not take 
place. We have some to the conclusion 
that the finding arrived at in that suit 
that Ram Sarup had not entered into 
those transactions at Jalalabad cannot 
now be agitated in this suit. 

It is contended by the learned advo¬ 
cate for the respondent that as the 
plaintiff had not raised the question 


of res judicata before the Subordinate 
Judge at the trial of the suit after re¬ 
mand he cannot now be permitted tc 
raise the point, specially as the point 
was never urged when the case was be¬ 
fore this Court in appeal (F. A. 120 of 1 
1922). It was said that the judgment in 
that case directed an enquiry to be made 
whether there was the settlement as al- ( 
leged in para. 23 and the point not hav¬ 
ing been raised either in the High Court 
or before the Subordinate Judge on the 
analogy of Expl. 4 to Civil P. C. S. II, 
the present appeal is barred. Wo can¬ 
not accept the contention. All the 
facts necessary for determining the point 
were before the Court and the parties 
had admitted the fact of the suit and 
the plaint and the necessary papers are 
before the Court. We cannot accept the 
contention of the learned advocate that 
permitting the plaintiff to plead res-, 
judicata would be going behind the judg¬ 
ment of this Court in F. A. 120 of 1222 
The order of remand was clearly an order 
under R. 23, O. 41 and the decree, 
which follows the judgment says as 
follows: 

“ It is ordered. ..... that the case be and 
it hereby is sent back to the Court of the said 
Subordinate Judge with directious to sum¬ 
mon the parties before it and to strike care¬ 
ful and considered issues so that tlie merits 
of the case may ho gone into from the points 
of view of para. 23 of the written statement, 
para. 6 ef the plaint, and any other matters 
which to the Court examining the plead¬ 
ings may seem relevant and proper.” 

It is impossible to hold that the orderi 
of remand in any way prevented the 
Court below or prevents us from holding' 
that the point of res judicata had not 
been properly raised and that we are in 
any way going behind the order 
passed in F. A. 120 of 1922 re¬ 
manding the case. In support of the 
contention of the learned advocate that 
Expl. 4 to S. 11 prevents our go¬ 
ing into the question of res judicata 
reference was made to the case of Ram 
Kishan v. Lalta Singh (l) and to the 
case of Raja of Ramnad v Velasami 
Tewar (2), Hook v. Administrator Gen¬ 
eral of Bengal (3). These cases do not, 
in our opinion, in any way, apply to the 
facts of the present case and are not of 

(1) A. I. R. 1928 All. 527. 

(2) A. I. R. 1921 P. C. 23=48 I. A. 45 (P. C.). 

(3) A. I. R. 1921 P. C. 11=48 Cal. 499=48 

I. A. 187 (P. C.). 
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any help to ns in deciding fcho question 
of res judicata. 

It was further contended by the learned 
advocate for the respondent that the 
previous suit was for recovery of money 
on account of dealing's between 23rd 
December 1918 and 2nd April 1919 and 
as the plaintiff’s suit related to trans¬ 
actions prior to this date the finding 
could not amount to res judicata. It 
was further contended that at the most 
the judgment shows that nothing was 
due on the transactions between the 
23rd December 1918 and 2nd April 1919 
hut that did not show that there was 
anything due to the plaintiff. We are 
unable to follow this argument. 

It was further submitted that there 
were insufficient materials on the record 
to find that the decision of the previous 
case amounted to res judicata and that 
the two suits were not between the sarno 
parties. We find from the statement of 
the defendant printed at p 14 that he 
stated that he had sued for Jalalabad 
shop in the name of Kanhaiya Lai Bal- 
chand and for the Baraut shop in 
the name of Kanhaiya Lai Baijnath. 
No question arises as regards the 
transaction relating to the Baraut shop 
as that suit was instituted after the in¬ 
stitution of the present suit in the Court 
of the Munsif of Kairana. (The judgment 
then discussed evidence and concluding 
that there was no settlement of account 
binding on the plaintiff proceeded.) There 
remains tbe question of the transactions 
entered into by the defendant Kanhaiya 
Lai at Baraut. It appears to us that 
the plaintiff cannot get behind these 
transactions by urging that Fakir Chand 
and others had no legal authority to 
act on his behalf. The defendants have, 
in our opinion, given sufficient evfdence 
for us to hold that they honestly be¬ 
lieved that the plaintiff had authorized 
his own relations to enter into trans- 
a ctions relating to Shamli. Fakir Chand 
is the natural father and the other per¬ 
sons who entered into the contract on 
behalf of the plaintiff were admittedly 
his natural relations, and although they 
might legally not have any right to enter 
into a settlement of account under their 
authority as general attorneys they cer¬ 
tainly could act as agents for particular 
transactions which in our opinion they 
did with either the implied or express 
authority from the plaintiff and the 
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plaintiff is bound to pay the defendant 
the sums on account of the Baraut trans¬ 
actions. 

The learned advocate for the appellant 
suggested that we might pass a prelimi¬ 
nary decree and when the final accounts 
are adjusted the defendant’s claim for 
the Baraut transactions should not be¬ 
set up as a set-off’ against the plaintiff’s 
claim. We do not propose to pass a 
preliminary decree in the case. The- 
litigation has lasted for eight years and 
we think there are sufficient materials 
on the record of this case to pass a final 
judgment between the parties. The de¬ 
fendant being admittedly a commission 
agent of the plaintiff no question of set¬ 
off arises. The money which remains 
in the hands of the defendant after all 
the transactions are taken into account 
the defendant is bound to pay back to 
the plaintiff. Admittedly on 13th Octo¬ 
ber 1918 the sum of Rs. 6,838 was due 
to the plaintiffs from the defendants. 
In the plaint in Suit No. 48 of 1920,. 
para. 12 at p. 71, it was admitted that 
Ram Sarup had paid a sum of Rs. 5,438 
to the plaintiffs, that is, the firm Kan¬ 
haiya Lai Balchand, through the shop 
of Kanhaiya Lai Baijnath (the defen¬ 
dants in this case). The defendants 
must, therefore, pay back to the plain¬ 
tiffs the sum of Rs. 5,438 as they ad¬ 
mittedly had that sum in their hands 
which they allege they had transferred 
to their other firm. As regards the rest 
of the plaintiffs’ claim we think that the 
plaintiffs have failed to show that the- 
defandants had anything more than' 

Rs. 5,438 in their hands. They are,, 
therefore, entitled to a decree for that 
sum. We allow the appeal, set aside* 
the decree of the Court below and decree- 
the plaintiffs’ claim for Rs. 5,438 with* 
interest at the rate of 6 per cent from 
13th October 1918 to the date of pay¬ 
ment. Parties will pay and receive costs 
in both the Courts in proportion ta 

failure and success. 

v.b./r K. A ppeal allorced - 

* A. I. R. 192l> Allahabad 72a 

Mukerji and Niamatullah, JJ. 

Kishan Sarup —Defendant—Appellant- 

v. 

Brij Raj Singh and another— Plain¬ 
tiffs an 1 Defendant—Respondents. 

First* Appeal No. 190 of 1926, Decided 
on 7th May 1929, from decision of AddL 
Judge, Moradabad, D/- 6th April 1926. 
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(a) Hindu Law—Partition—Intent to de¬ 
feat creditor—Liability of sons for father’s 
debts is not affected. 

The liability of the sons for the father’s 
debt’s incurred before partition is not affected 
by a partition if it was made to defeat or do- 
lay the creditors. [P 723 0 1] 

# (b) Hindu law—Debts—Liability of sons 
arising before partition and corresponding 
right of creditor to recover money from 
them are not affected by partition to which 
the creditor is not a party. 

The liability of the sons which arises beforo 
a partition between them and their father and 
the corresponding right of the creditor to re¬ 
cover his money from them cannot be affected 
by a partition which the father and sons may 
choose to make and to which the creditor is 
not a party : .1. I. R. 1928 Mad. 657; A. I. R. 
1928 Bom. 232; .1. I. R. 1924 P. C. 50 and 40 
Cal. 407; .4. I. R. 1925 All . 221; A. I. R. 1927 
Oath 180, Ref.) A. I. R. 1925 Pat. CSS; A.I.R. 
1927 All. 714, not Foil, [P 729 C 1] 

(c) Hindu Law—Debts — Decree against 
father is binding on the sons. 

The reason why the interest of a son in the 
joint family property can be sold in execution 
of decree obtained against the father alone is 
that the decree is binding on the sons as they 
are deemed to bo represented by the father 
and therefore themselves parties to the suit: 
A. I. R. 1914 P. C. 136, Ref. [P 730 G 2] 

(d) H indu Law—Partition—Decree against 
father after partition cannot be executed 
against sons. 

A decree obtained against the fathor after 
the disruption of the family cannot be exe¬ 
cuted against the sons for they arc no longer 
represented by the father in any suit brought 
by the croditor. [P 730 G 2] 

& (e) Hindu Law—Partition — Rule that 
unequivocal intention creates severance of 
status is inapplicable to minors. 

The rule that the filing of a plaint for par¬ 
tition or such other clear and unequivocal ex¬ 
pression of intention to become divided croatos 
a severance of status is inapplicable to the 
case of a minor. [P 731 G 1] 

K. N. Katju , P. L. Bauerji and Uari 
Bam Jha —for Appellant. 

Shambu Nath Seth —for Respondents. 

Niamatullah, J.— I agree with the 
conclusions arrived at by my learned 
colleague. I am satislied, for the reasons 
given by him, that the evidence fails to 
establish that the debts had been con¬ 
tracted for immoral purposes, as alleged 
by the plaintiffs-respondents. I am, 
however, not prepared to hold that the 
partition between the plaintiff-respon¬ 
dents and their father was effected in 
good faith. The circumstance that the 
suit for partition was brought by the 
minor song, one aged seven years and the 
other aged nine months at that time, 
only four days after the appellant insti¬ 
tuted the suit for recovery of money on 
foot of promissory notes, does not in¬ 


spire confidence in the bona fides of the 
allegod partition. It is clear to my 
mind that the suit for partition was 
brought by the maternal grandfather of 
the plaintiff-respondents on their be¬ 
half in view of the money suit, instituted 
by the appellant, as it was apprehended 
that the family property would be pro¬ 
ceeded against for satisfaction of tho de¬ 
cree likely to be passed in his favour. 
Ordinarily a suit for partition at the 
instance of minors, especially against 
their father is not countenanced by 
Courts. 

“Such a suit canuot bo brought by, or on be¬ 
half of, a minor to enforce partition, unless 
on the ground of malversation or some other 
circumstances which make it for his interest 
that his share should be set aside and secured 
for him. Otherwise he might bo thrust out cf 
the family at the very time when ho is least 
ablo to protect himself. In short, it is in the 
disoretion of the Court to grant or refuse a de¬ 
cree for partition at tho suit of a minor plain¬ 
tiff, and the Court has to consider in such 
cases whether a decree for partition would be 
for tho benefit of the minor. (Mayne’s Hindu 
Law, 9th odn., p, 688).” 

In view of our finding that tho debts 
in question wore not contracted for im¬ 
moral purposes, it cannot bo maintained 
that tho separation of the sons was to 
their interest, unless we assume that 
they would bo enabled thereby to escape 
their liability to pay their father’s debts. 
The father, who was the only party to 
the partition suit, did not raise any ob¬ 
jection to a partition between him 
and his infant sons, and an ex parte de¬ 
cree defining their rights inter se was 
passed. The learned Subordinate Judge 
has assumed the total value of the 
family property left by the plaintiffs’ 
grandfather to be Rs. 70,000, and the lia¬ 
bilities of defendant 2 (plaintiffs’ father) 
to be(i) Rs. 12,500 due to the appellant 
and (2) What might have 'been duo to 
one Sham Kunwar under a pro-note for 
Rs. 5,000 on which some interest must 
have accumulated. It is difficult to find 
exactly what the liabilities of the father 
were at the time of tho partition. As¬ 
suming that there were no other liabili¬ 
ties, we find that the value of the entire 
family proparty brought into the hotch¬ 
pot, as given in the plaint of the parti¬ 
tion suit (p. 97), was Rs. 60,000. The 
liabilities of the father, referred to above, 
amount to nearly the value of the 
father’s share in the entire family pro¬ 
perty, including lands, houses, house- 
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hold effects etc. No arrangement was 
made for payment of debts, and it could 
not have been honestly believed that the 
partition would not defeat or delay the 
father’s creditors. The subsequent events 
clearly indicate that the 30 -called parti¬ 
tion was the first manoeuvre towards 
the long drawn battle against the father’s 
principal creditor. It is difficult to ima¬ 
gine that the father has been a silent 
spectator, and not a real litigant under 
cover of his infant sons. For these 
reasons, I am inclined to think that the 
partition was not made in good faith, 
and that it was prompted by a desire to 
defeat the claims of the creditors to 
whom the sons were under an obligation 
to pay so far as the extent of the family 
property would enable them to do so. 

Cases in which partition has been held 
to be a bar to the creditors’ claim, for 
father’s debts incurred before the parti¬ 
tion, against the sons’ expressly lay down 
that the liability of the sons is not affec¬ 
ted by a partition, if it was made to de¬ 
feat or delay the creditors. Apart, there¬ 
fore, from the question of law, on which 
[there has been some difference of opinion 
the appellant is entitled to succeed on 
the ground that the partition not having 
been mado in good faith can be ignored 
by him. I do not, however, desire to 
rest my decision on this ground alone and 
would proceed to consider the more im¬ 
portant question whether, assuming the 
partition to have been made in good 
faith, the remedy of the creditors is, in 
any way, impaired.thereby. 

An examination of the plaint shows 
that the plaintiffs questioned the right 
of defendant 1 to recover what was due 
to him under the decree obtained by him 
against defendant 1, the father, and fur¬ 
ther contended that, in any case, their 
property could not be seized in execution 
of a decree obtained in a suit to which 
they (the plaintiffs) were not parties. 
The latter part of their contention finds 
some support from certain observations 
made by learned Judges who otherwise 
confirmed the right of the creditors to 
proceed against the interests of the sons 
after a partition had been effected. I 
shall consider it separately from the 
general question of the sons’ liability 
after partition for the father’s debts in¬ 
curred before it. 

The answer to the main question, one 
way or the other, must be a corollary 
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from the following well established pro¬ 
positions: 

“(a) Under Hindu law, pure and simple, a 
son is under a pious obligation to pay his 
father’s debt not contracted for illegal or 
immoral purposes, regardless of the extent of 
any joint family property or property inheri¬ 
ted by him from the father, But the British 
Indian Courts regard this obligation, which 
is of too far reaching a character, to be only 
a moral obligation, and the extent to which it 
can be enforced in a Court of law is limited 
to the interest which the son acquires by birth 
or which he inherits from the father. Masi- 
tullah v. Damodar Prasad (1) (at v. 526 of 48 
All.) 

(b) The sons cannot set up their rights, 
which are to take present vested interest, on 
their birth, jointly with their father in ances¬ 
tral estate, against their father’s alienation 
for antecedent debt or against his creditor’s 
remedy for his debt, if such debt has not been 

contracted for an immoral purpose. 

If the father’s debt, not having been contrac¬ 
ted for an immoral purpose, is suoh as to sup¬ 
port his sale of the entirety of the joint estate, 
oithor he may sell the latter without suit, 
or the creditor may obtain a sale of it 
by a suit, but the joint sous, not being 
parties to the execution proceedings or to the 
sale, are not precluded from having a question 
as to the nature of the debt tried in a suit of 
their own—a right whioh-will, however, avail 
them nothing, unless it can be shown that 
the debt was not such as to justify a sale of 
the joint estate. Nanovii Babuasin v. Madun 
Mohan (2).” 

“(c) There is no rule that this result is 
affected by the quostion whether the father 
who contracted the debt is alive or dead. B>'ij 
Narain v. Man gal Prasad (3) at p. lOi of 46 
All." 

“(d) Where after tho father’s death joint 
family property is divided among sons, the 
entire family property is liable : Ss. 50, 52 and 
53, Civil P. C.” 

The liability of the sons being estab¬ 
lished in these terms, it follows that a 
creditor can proceed against the family 
property immediately after the liability 
is incurred. The liability of the sons, in 
this respect, arises at the same time as 
the father’s. Their liability is co-exten- 
sive with that of the father, except that, 
in their case, it is limited to the inter¬ 
ests which they have in the joint family 
property. It cannot be disputed that, if 
a creditor is so advised, he may sue the 
sons alone and obtain a decree for re¬ 
covery of the father’s debts ; but in such 
a case he can proceed only against the in¬ 
terests of the sons in the joint family 

H) A. L R. 1926 P. C. 105=48 All. 518=53 
I. A. 201 (P.C.). 

(2) [1836] 13 Cal. 21=13 I.A. 1=4 Sar. 632 
(P.C.). 

(3) A.I.R. 1924 P.G. 50=46 All. 95=51 I.A. 
129 (P.C.). 
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property. In practice such a course is 
hardly conceivable, as it can never be ex¬ 
pedient for the creditor to sue the sons 
'and leave out the father. A decree ob¬ 
tained against a father alone binds the 
sons, because they are represented by the 
'father in such a suit. It is, therefore, 
clear that the liability of the sons which 
.arises before a partition between them 
and their father and the corresponding 
right of the creditor to recover his money 
from them to the extent indicated can¬ 
not be affected by a partition which the 
father and sons may choose to make and 
to which the creditor is not party. This 
conclusion has not been accepted by some 
learned Judges. The.opposite view has 
been forcibly and elaborately put by Sri- 
nivas Ayyangar, J., in his dissension 
judgment in Subramania Ayyar v. Saba- 
pathy Aiyar (4). The reasoning on which 
it proceeds will appear from the following 
extracts from his judgment : 

“It lias never been to my knowledge sug¬ 
gested that the pious obligation, as it may be, 
of the sens was towards any person other 
than the father himself. Otherwise it 
is difficult to see what room there is for 


any piety. The right of the creditor, there¬ 
fore, is only against the father. If it were 
against the sons also, the general rule should 
be that the son3 should also be made a party 
to the suit itself in every case and a decree 
obtained and’that - no deoree obtained merely 
against the father is capable as such of being 
executed against the interests of the sons also 
in the family property. It seems to me, there¬ 
fore, that there can be little doubt that the 
pious obligation of the sons is only towards 
the father. The right of the father corres¬ 
ponding to this obligation on the part of the 
sons is his admitted right to alienate the en¬ 
tire family property, including the sons’ share 
for bona fide antecedent debts of his own. 
Being a power of sale, although only under 
certain circumstances, it is really in the na¬ 
ture of property, and that is how it comes 
about that in a mere execution of the decree 
against the father, this power of sale is en¬ 
forced and made available for the satisfaction 
of the decree, (p. 384).” 

To my mind Sahu Barn’s case has not been 
overruled in its entirety by the case of Brij 
Narain, and it must bo regarded as having 
been merely modified to the extent of engraft¬ 
ing the exceptions recognized by their Lord- 
ships of the Judicial Committee on the ground 
of stare decisis .... The true view would, 
therefore, seem to be that the pious obligation 
of the sous, no. doubt, arises only after the 
father’s death, but because of that obligation 
a power of sale has been created in the father, 
and because of this power of sale it is possible 
to proceed oven during the father’s lifetime 
against the sous’ share ... As the creditor’s 

(4) A. I. R. U28 Mad. 657=51 Mad. 361 
(F.B.). 


rights and remedies have reference to, and 
are based on, the father’s powers of aliena¬ 
tion, it would follow that the creditor would 
have such right only if and so long a3 the 
father has such right .... On a partition of 
the family property there is a disruption of 
the family, and the managership of the father 
ceases, and with the managership being lost 
the power is also lost of the father to effect 
an alienation of the family property not only 
for the purposes of family necessity but also 
for his own antecedent debts .... If, there¬ 
fore, after partition between the father and 
the sons, the father lost that power of sale, it 
must follow that the creditor cannot seek to 
enforce any rights based on or referable to the 
existence of such power, (p. 333). 

“In other words, it is in full accordance 
with the principles I have tried to iudicate 
that in all such suits and proceedings the cre¬ 
ditor of the father is seeking to exercise no 
right of his own against his sons, but is only 
seeking to work out a right of his own debtor 
the father, (p. 390). 

The essence of this line of argument is 
that the direct liability of the son9 to 
the creditors arises only after the father s 
death, and that the liability of the sons 
during the father’s lifetime is somewhat 
different, being towards the father and 
not towards the creditor, who is, how¬ 
ever, enabled to treat the father s right 
to sell the family property for satisfac¬ 
tion of his own debt as a saleable right 
or property which the creditor avails of 
for proceeding against the interest of the 
sons. With great respect, I would point 
out that the latest Privy Council case 
Brij Narain v. Mangal Prasad (3) (at 
p. 103 of 46 AIL), runs counter to the 
theory of the creditor’s right in the 
above proposition. Their Lordships ob¬ 
served : ,. . 

“There are, however, some observations in 
Sahu Ram Chandar’s case which are not 
necessary for the judgment but which their 
Lordships are bound to say that they do nou 
think can bo supported. Founding upon them 
the learned counsel in this case argued in the 
Court below that no liability of the sons based 
on the pious obligation to pay father’s debt 
could be made available to the creditor while 
the father was still alive. Here sgain, if the 
point was open, there would be much to be 
said in favour of a position which seems con¬ 
sonant with common sense, but their Lord- 
ships are satisfied that a long train of auth¬ 
orities has settled the question.” 

Ia summarising their view their Lord- 
ships enunciated proposition No. 5 as 
follows : 

‘‘There is no rule that this result is affected 
by the question whether the father 
is alive or dead.” 

It i9 thus made clear that the liability 
of the sons to pay the debt of their father 
in his lifetime is exactly of the same 
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nature as after his death, and no distinc¬ 
tion is to be made in consequence of the 
father being alive or dead. This being 
so, and it being conceded that, after the 
father’s death, the liability cf the sons 
is directly to the creditor, indeed it can¬ 
not be otherwise, the liability of the 
sons in the father’s lifetime cannot be 
different and must be taken to be towards 
the creditor. It is almost a truism that, 
if a creditor is entitled to recover his 
debt from the sons to the extent of their 
interest in the family property, the sons 
are liable to him directly to that extent. 
It follows as a necessary corollary that 
the sons’ liability to the creditor is not 
affected by partition after the father’s 
death. There is no conceivable reason 
why a partition in the father’s lifetime 
should make any difference. It seems to 
me that there is a close analogy between 
the liability of the heirs of a debtor, not 
being a Hindu, to pay the debt of the 
deceased to the extent of the assets in 
their hands and the liability of a Hindu 
son to pay his father’s debt, with this 
difference that, in the first case, the lia¬ 
bility arises on the death of the ancestor 
and on receipt of the assets, while in the 
second it arises in the lifetime of the 
father, tho sons having acquired an inter¬ 
est by birth. The reason in both cases 
is the same, namely obtaining an inter¬ 
est in property through the ancestor or 
the father, as the case may be. The lia¬ 
bility once incurred cannot bo shaken off 
in either case by subjecting tho property 
to a division among the heirs or sons. 

The view stated above does not imply 
that the debt is a charge on the family 
property any more than it is so on the 
assets of a deceased debtor not being a 
Hindu. If transferred by the father or 
by the sons after the partition, it can¬ 
not be followed in the hands of trans¬ 
ferees just as the property sold by the 
heir of a debtor, not being a Hindu, can¬ 
not be followed by his creditor not 
having charge or lien on any property. 
The share of the sons being determined 
on partition, the extent of their liability 
is ascertained and the creditor can hold 
them liable to that extent just as in 
case of the heirs of a deceased debtor, not 
being a Hindu, their liability extends to 
the property inherited by them. In 
either case, there is no charge on the 
property received on partition or in¬ 
herited, as the case may be, and if the 


separated sons or the heirs have validly 
transferred it, the creditor cannot seiza 
the property in the hands of the trans¬ 
ferees but can hold the sons or the heirs 
liable to the extent of the property ori¬ 
ginally received on partition or by in¬ 
heritance. To this extent the liability 
is personal. 

The reason why the interests of a son 
in the joint family property can be sold 
in execution of a decree obtained against 
the father alone is not that the father 
has a right to sell the family property 
for satisfaction of his own antecedent 
debts, which right is treated by the cre¬ 
ditor as the property of tho father, but 
the decree is binding on the sons as they 
are deemed to be represented by the 
father and, therefore, themselves parties 
to the decree* Their Lordships of the 
Privy Council held in Sheo Shankar 
Ram v. Jaddo Kanivar (5) (at p. 386 of 
35 All.) that : 

“there seems to be no doubt upon Indian 
decisions (from whioh their Lordships see no 
reason to dissent) that there are occasions, in¬ 
cluding foreclosure actions, when tho mana¬ 
gers of joint Hindu famlies so effectively re¬ 
present all other members of tho family that 
the family as a whole is bound.” 

If the sons establish in a suit of their 
own that the debt, for which a decree 
was obtained by the father, had been in¬ 
curred for illegal or immoral purposes, 
the decree will not be one in respect of 
debts as to which the father could re¬ 
present the sons. Whether the sons were 
represented by the father or not depends 
upon the subject matter of the suit, and 
if a decree was obtained for what turns 
out to be a family liability, the sons 
must be deemed to have been parties to 
the suit through the father. 

As regards the 2nd branch of the ques¬ 
tion, namely, whether a decree, obtained 
against a father after disruption of the 
family, can bo executed against the 
sons, my answer is in the negative. I 
think the creditor must obtain a decree 
against the sons themselves, if he desires 
to proceed against that part of the family 
property, which has been allotted to the 
sons on partition, for satisfaction of the 
father’s pre-partition debts. As already 
stated, the sons are represented by the 
father in case of a decree obtained before 
partition ; but the same consideration 
cannot apply after disruption of the- 

(5) A. I. R. 1914 P. 0. 130^=36 All. 383-41 
I. A. 2LG (P.C.). 
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family, when song are no longer repre¬ 
sented by the father in any suit brought 
by the creditor, any more than they are 
represented in transactions relating to 
the property allotted to the sons. But, 
in the case before us, the suit for recovery 
of money had been instituted before the 
partition, and a decree was passed against 
the father before any decree defining the 
shares of the father and sons was passed, 
though the suit for partition was insti¬ 
tuted before a decree in the money suit 
was passed. In a case where : 

j“ it is in the discretion of the Court to grant 
or refuse a decree for partition at the suit of a 
minor plaintiff, tho Court has to consider 
in such cases whether a decree for partition 
would be for the benefit of the minor. It 
would seem to follow from this that the rule 
laid down by the Privy Council that the filing 
of a plaint for partition or such other clear 
and unequivocal expression of an intention to 
become divided of itself effects a severance of 
status, is inapplicable to tho case of a minor 
suing by a next friend. It being left to tho 
discretion of a Court to say whether there 
should bo a division of the family or not, it is 
obvious that that discretion cannot be antici¬ 
pated or coerced by tho determination of ano¬ 
ther person who purports to act on behalf of a 
minor .... But in case of a minor the 
mere institution of tho suit cannot effect a 
division in status, for until the suit proceeds 
to a deoree it is uncertain whether the Court 
will or will not deem it a proper caso in which 
•to allow partition. It would seem to follow 
also that, whore the Court decrees a partition 
jat tho suit of a minor, the partition will take 
effect as from the date of the decree : ” 
Mayne’s Hindu Law, pp. G87-G88, 9th Edn. 

In this view of the matter, the plain¬ 
tiff-respondents must be deemed to have 
separated from their father after the ap¬ 
pellant obtained his decree, and the debt 
:to which it related not being immoral, 
ithe plaintiff-respondents were fully re¬ 
presented by their father, with whom 
they were joint at the date of his decree, 
‘which is accordingly binding on them. 

My learned brother has commented on 
the case law bearing on the question 
arising in this appeal, and I fully agree 
with his views. Of the two cases deci¬ 
ded by this Court, namely, Sita Ram v. 
Beni Prasad (6) and Gaya Prasad v. 
Alurli Dhar (7), which take conflicting 
views as regards the liability of the sons 
to pay tho father’s pre-partition debts 
after disruption of the family, I prefer 
to follow the former. 

For the reasons stated above, I concur 
with my learned colleague in allowing the 
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appeal, in setting aside the decree of the 
Court below and in dismissing the suit 
of the plaintiff-respondents with costs 
throughout. 

Mukerji, J.— This is an appeal by one 
who was defendant 1 in the suit out of 
which this appeal has arisen. There was 
a family consisting of three persons 
namely, Babu Ram, tho father (defendant 
2 in the suit) and his two sons Brij raj 
Singh and Raghuraj Singh, the plaintiff- 
respondents- The family was a joint one. 
The plaintiffs were respectively eight 
years and nine months old at the date of 
the institution of the suit. The father* 
Babu Ram, borrowed money from the 
appellant Lala Kishan Sarup from time 
to time on promis9ory-notes and Kishan 
Sarup instituted a suit -for recovery of 
his money against the father alone on 
14th November 1925. Thereupon, the 
two plaintiffs of the present litigation 
filed, against their father, a suit to which 
the appellant was not made a party for 
partition, on 18th November 1925. The 
decree in the appellant’s suit against 
Babu Ram was passed on 15th December 
1925. The partition suit was decreed 
ox parte on 13th January 1926. Having 
got their preliminary decree for partition, 
the plaintiff-respondents instituted the 
present suit to obtain a declaration that 
the appellant, Kishan Sarup, was not 
entitled to execute his decree against the 
two-thirds share that have been declared, 
by the partition decree, to be the plain¬ 
tiffs’ property. They also asked for a 
perpetual injunction restraining Kishan 
Sarup from executing his decree against 
those shares. It does not appeal that 
the preliminary decree for partition, 
which will be found printed at p. 103 
of the record was ever followed by a final 
decree or by actual partition of tho 
family property. 

The basis of the claim of the respon¬ 
dents was that the father Babu Ram fell 
into bad company and squandered money 
on immoral purposes. The plaintiffs 
have got their two-thirds share separated 
by partition and, therefore, the father’s 
debts are not recoverable from the plain¬ 
tiffs’ two-third share. It will be noticed 
that the plaintiffs did not say that their 
father’s debts were, in any way, tainted 
with immorality. An issue, however, was 
framed on that point, so we have taken 
it for granted that there was such a plead¬ 
ing a9 that, on behalf of the plaintiffs. 


(C) A. I. R. 1925 All. 221=47 All. 2G3. 
(7) A. I. R. 1927 All. 714=50 All. 137. 
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The defence cf the appellant was that 
the father had a good character and was 
frugal in his habits, that the debts were 
not tainted with immorality, that the 
partition took place after the family pro¬ 
perty had been attached before judgment 
and the partition was ineffective as 
against the realization of the plaintiff’s 
debts, that the partition was a collusive 
transaction and that the entire property 
of the family in the hands of the father 
and the sons was bound to pay the plain¬ 
tiff’s debts. 

The learned District -Judge, who tried 
the suit, came to the conclusion that the 
debts contracted by defendant 1 with the 
appellant were tainted with immorality, 
that the partition was one effected in 
good faith, that it was not vitiated by 
the attachment before judgment and that 
the result of the partition was that the 
property in the hands of the sons could 
not l)e proceeded against by the appel¬ 
lant. 

At an early stage of the suit there was 
a 3rd defendant but he was sent away 
from the suit and we are no longer con¬ 
cerned with him. 

In appeal, all the findings of the 
learned District Judge have been chal¬ 
lenged. The points that we have to 
determine, therefore are : 

1. Whether the dobt3 on foot of which tho 
appellant obtained his deereo were tainted 
with immortality ? 

V 

2. If not, whether the fact that the plain¬ 
tiffs obtained a partition decree exempts their 
two-third share from being taken in execution 
of the deoree passed against their father ? 

3. What is the effect of the attachment be¬ 
fore judgment on the partition ? 

4. Whether the partition was effected in 
good faith ? 

(His Lordship then discussed evidence 
regarding points 1 and 4 and concluding 
that the debts were not proved to be 
tainted with immorality proceeded). 

Point No. 4.—On the question whether 
the partition was effected in good faith, 
we may take it that it was effected in 
good faith. If the idea was, a3 it must 
have been, that the partition would save 
two-thirds of the family property from 
payment of the just debts of the father, 
a partition with this object may have 
been really sought for. How far it will 
succeed in its object will he considered 
under issue 2. But if the well wish¬ 
ers of the sons believe that they can save 
two-thirds of the property by 'merely 
suing for partition, there would be no 


reason to think that a partition was not 
meant to be effected. In this sense, and 
in this sense alone, I am prepared to 
hold that the partition was asked for in 
good faith. There was no question of the 
father and the sons finding it inconveni¬ 
ent to live. 

Point 3. I have already men¬ 
tioned that the appellant, as soon as he 
filed his suit on the promissory notes, 
obtained an order for attachment before 
judgment. The question is whether that 
attachment in any way stands in the 
way of the partition suit. Partition is 
not alienation. The result of partition 
is only this that what was held jointly 
by several members of the family came 
to be held in severality by the same par¬ 
ties. I hold that the attachment does 
not affect the partition. 

Point 2. — Now comes the most 
important point in the case. In view of 
the fact that it has been strenuously con¬ 
tended on behalf of the respondents that 
after the partition decree or even after 
the filing of the suit for partition, the 
father’s creditor cannot proceed against 
what is now the sons’ separated share in 
the property, in order to realize simple 
debts against the father already existing 
and payable by the father at the date of 
the institution of the suit for partition, I 
propose to discuss the point at some 
length. Personally speaking, the con¬ 
tention of the respondents would seem to 
be very startling indeed. But for the fact 
that a contrary view has been taken 
sometimes. I should have thought that 
the point was not even open to argu¬ 
ment. 

The position is this. In a Mitakshara 
joint family consisting of the father and 
sons, the father may : 

“by incurring debt, so long as it is not for an 
immoral purpose, lay the estate open to be 
taken in execution proceeding upon a deereo 
for payment of the debt: see Brijnarain Singh 
v. Mangal Prasad (3) [at p. 101 of 16 All.) 

Their Lordships of the Privy Council 
have, from time to time, pointed out that 
this is the rule, although there are two 
conflicting principles recognized by the 
Mitakshara Law. One is that the joint 
family property is meant for the support 
of the entire family and except in the 
case of distress, a single member, even 
the father, cannot dispose of it. The 
second principle is that it is the pioU3 
duty of a son to pay his father’s debts, 
not tainted with immorality. The strict 
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rule of Mitakshara Law would make tho 
son even personally liable to pay the 
father’s debt where there was no family 
property out of which it might come. 
The Anglo-Indian Courts have put a res¬ 
triction to this extreme tenet of law, by 
laying down (in the case of Bombay, 
there was a recourse to legislation) that 
the liability exists only so far as the 
son’s share in the joint family would go 
and not beyond that. If we just ponder 
over the reason why the law-givers of old 
countenanced the two apparently contra¬ 
dictory propositions, the reason would be 
entirely clear. It is true that the family 
property is the means of the support of 
the family and must not be lightly hand¬ 
led by any one of the members of the 
family. On the other hand, the father 
of the family, in order that the family 
might live, must have credit in the mar¬ 
ket. Otherwise, everybody with whom 
the family has to deal would know that 
any loan granted to tho family could not 
be recovered without perhaps the stric¬ 
test proof that the loan was required for 
the purposes of the family. The father 
had to be trusted ; otherwise the sons 
could not be brought up. Credit there¬ 
fore was given to the father by making it 
a rule that not only the father shall pay 
the debt, but so shall the sons. It was 
believed to be a disgrace that a man 
should contract a debt and he should die 
without having made that good. The re¬ 
sult was that even the sons and grand¬ 
sons were called upon to pay the debt of 
the father and grandfather. The Bengal 
school of law have improved on this posi¬ 
tion and have made the father, even 
where the property is entirely ancestral, 
the full master of the entire property, in 
his lifetime. 

The Mitakshara Law, therefore, being 
what it is (as quoted above from the 
latest Privy Council case on the point), 
the question arises, could the father and 
sons defeat the substantive right of the 
creditor to proceed against the family 
property, by merely agreeing, among 
themselves, that from a particular mo¬ 
ment they would hold the property in 
severality and not jointly ? The remedy 
of the creditor to proceed against the 
entire family property is not a mere 
matter of procedure, but it is a substantive 
right. It is on the faith of the joint 
family property that tho creditor lends 
money, and although he does not take 
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any charge or mortgage, he knows that 
he has some security at least for his 
money. Otherwise, he would not lend it. 
It would bo disastrous, if one fine morn¬ 
ing, the father and the sons were to tell 
the creditor that, on the previous even¬ 
ing, the father and sons had sat together 
and had agreed that from the next morn¬ 
ing they should become separated mem¬ 
bers and that, therefore, the creditor 
could recover his money only from what 
had been given to tho father as hi3 share 
of the joint family property. If as is 
surely the case, for effecting a partition, 
mere volition on the part of the members 
of the joint family is enough, it is neces¬ 
sary to go into Court for the purpose. In 
such circumstances, there is the debt of 
the father which, for all practical pur¬ 
poses, was payable out of the property 
belonging to the father and the sons and 
there are the debtors, in the shape of the 
father and his sons. Simply because the 
debtors agree that they shall no longer 
be joint, the debt is gone, so far as the 
sons’ share is concerned, which in many 
cases, would be many times the father’s 
share ? Can their proposition be sound ? 

It has, sometimes, been argued that a 
simple creditor has no charge on the 
family property and if he bo permitted 
to follow the property, after partition, in 
the hands of the sons, the Courts will, 
virtually, be giving the creditor a charge 
on the property. This argument, in my 
opinion, with all respect, is entirely fal¬ 
lacious. The family property does not 
cease to be the family property simply 
because it has been decided to enjoy it 
separately by the father and the sons. 
Only the mode of enjoyment has been 
changed and not its character or its liabi¬ 
lity, if any existed. Take the case of a 
debtor who is not a Hindu governed by 
the Mitakshara Law. He is an unsecured 
creditor. If he chooses, the debtor may 
sell away his entire property, leaving 
nothing out of which the creditor may 
realize the debt. If such a debtor dies 
and if the creditor proceeds against his 
property in the hands of his son, nobody 
will ever suggest that the creditor had a 
charge against the property and he is 
following up that charge in the hands of 
the deceased person’s son. The result of 
tho doctrine of pious duty of a Mitakshara 
son to pay his father’s debt is, for all 
practical purposes, the same as to make 
the father the absolute owner of the pro- 
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perty so far as the payment of his per¬ 
sonal debts, not tainted with immorality, 
is concerned. 

Let us take, again, this case. A father 
governed by the Mitakshara Law dies 
while joint with his sons. After the 
death of the father, the sons divide the 
family property among themselves. Can 
it bo argued that r .an unsecured creditor 
of the father cannot proceed against what 
was the joint family property in the life¬ 
time of the father, simply because the 
sons havo effected a partition. I suppose 
such an argument will not find favour 
with anybody. If such bo the case, what 
difference should it make if a partition 
bo effected in the lifetime of the father 
himself ? 

If a Mitakshara father contracts a debt, 
after separation from his sons, there is no 
liability in the sons to pay their father’s 
debts. The reason is not the separation 
of the sons but it is this. The pious 
duty of the sons, to pay his father’s debts, 
has been limited by Anglo-IIindu law to 
what is the joint family property of the 
■father and the sons. It is this property 
to which a creditor looks for payment 
when he lends money to the father. In 
the case of a separated father, there is no 
property in the hands of the father other 
than what is his own, unshared by any¬ 
body else. The father cannot sell his 
son’s divided property to pay his own 
debt contracted after separation. In the 
■circumstances, although the sons may be 
•under a pious obligation to pay the 
father’s debt, there being no property 
jointly held by the father and the sons, 
the property in the hands of the sons is 
not liable. The creditor, while lending 
the money, has looked upon the property 
in the hands of a separated father alone 
to find out how far he could give his 
debtor credit. 

On principle, therefore, it must held 
aud I do hold that what was joint family 
.property in the hands of the father, at 
the date of his incurring the last one of 
'the debts in question, may be pro¬ 
ceeded against by the appellant, although 
some of the property is now in the 
hands of the sons, to realize the decree 
.passed against the father. 

As regards authority, almost all the 
High Courts have taken the same view 
as mine, though sometimes after some 
conflict of opinion. In Madras High 
Court, for a time, the view of the law 


Bkij Raj Singh (Mukarji. Jj 1929 

was uncertain. The Full Bench case, 
however, of Subramaniya Ayyar v. 
Sabapati Aiyar (4) settled the law so 
far as that Court was concerned. Three 
learned Judges as against two others 
held that : 

“ a simple creditor of a father in a joint 
Hindu family is entitled to recover the debt 
from the shares of the sons after a bona fide 
partition between the father and the sons,” 

The case of Jagannath Rao v. Viswe - 
sam (8) was approved. It follows that 
this case overrules the earlier cases in 
which a contrary opinion was enunciated 
including the case of Vinjamampati 
Peda Venkanna v. Vadlamannati Srets -• 
nioasa (9). 

In Bombay the same view was accep¬ 
ted as in the Madras Court: see Annabhat 
v. Shivappa (10). One of the learned 
Judges quofce3 from Mitakshara and 
Narad certain passages showing that 
separation is no cure of the liability to 
pay the father’s debt. 

In Calcutta the same view was taken 
in Kuiada Prasad v. Haripada (II). In 
this case there was no separation by 
partition but by the fact that a member 
of the family became a convert to Chris¬ 
tianity. Such a conversion operates, 
under the law, as a separation and the 
question was whether the share of the 
member thus separated was liable for 
pre-existing debts of the father. It was 
held that it was liable. 

In Patna Ram Ghulam Singh v. Nand 
Kishore Prasad (12), the High Court in 
a very short judgment following the case 
in Vinjamampati v. Vadlamannati (9) 
and another in Krishnasami v. Rama - 
sami (13) which have since been over¬ 
ruled by Subramania Ayyar v. 
Sabapati Aiyar (l), held that a creditor 
of a father could nob proceed against the 
sons’ shares after partition, to realize 
a debt which had been incurred by the 
father before the partition. As this 
does not appear to be an entirely inde¬ 
pendent decision by the learned Judges, 

I do not feel called upon to discuss this 
case. Its authority i3 shaken by the 

(a) A. I. R. 1024 Mad. GS2=17 Mad. 621. 

(9) [1018] 4L Mad. 136=33 M. L. J. 510=3 
M. L. W. 549=13 I. C. 225=(1918) 

M W. N. 55. 

(10) A. I. R. 1033 Bom. 232=52 Bom. 376. 

(11) [1013] 40 Cal. 407=16 C. L. J. 311=17 
I. C. 257=17 C. W. N. 102. 

(12) A. I. R. 1025 Pat. 693=4 Pat. 460. 

(13) [1800] 22 Mad. 519=0 M. L. J. 127. 
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■fact that the Madras cases on which it 
relied, have been overruled by the Mad¬ 
ias High Court itself. 

Coming to the cases in our own High 
Court, we find that in Sita Ram v. Beni 
Prasad (6) a partition took place during 
the pendency of insolvency proceedings 
against the father of a joint Hindu 
family. The sons’ share, in spite of the 
partition was held to be liable to be 
taken hold of by the receiver to realize 
the father’s debts. The point at issue 
was stated to have been:' 

“ Whether a Hindu father is entitled or not 
to property obtained by his sons on a division 
of joint ancestral property, when ho desires to 
satisfy his debts out of the proceeds of such 
property ? 

It was held that he (the father) was so 
entitled and that, therefore, the receiver 
was right in seizing the sons’ share, for 
the purpose of realization of the father’s 
debts. In a latter case, however, a con¬ 
trary view was taken: vide Gaya Prasad 
v. Murlidhar (7). This case proceeds 
on the view that the liability of the 
eons existed only so long as the family 
remains joint and disappears when the 
family is divided. Ashworth, J., based 
his opinion on a statement of law con- 
tained in Mulla’s Hindu law, in the pas¬ 
sages quoted by the learned Judge. 
With all respect for the learned Judge, 
the statement of law quoted doe3 not 
bear on the question that was before him 
and did not purport to consider the case 
of a separation at a date when simple 
debts of the father existed. Mulla in 
his book on Hindu law (Edition of 1929, 
Edn G, pp. 343 aud 344) discusses the 
law as to sons’ liability to pay the 
•father’s debt which existed before the 
partition. He contents himself with- 
pointing out that the Madras, Allahabad 
(earlier), Bombay and Calcutta cases 
take the view that the liability of the 
sons can be enforced even after partition 
and that the Patna Court held to the 
contrary on the authority of Madras 
cases which have since been overruled. 
Having held that the liability of the son 
to pay his father’s debt continues only 
so long as he lives jointly with the 
father, the learned Judge (Ashworth, J.,) 
proceeds to consider whether S. 53, 
T. P. Act would apply. S. 53, T. P. Act, 
had, of course, no application. The 
other learned Judge hearing the case 
with him, Kendall, J., thought that if 


the appellant’s contention before them 
was allowed, it would be tantamount to 
holding that the personal debt of the 
father created a charge on the joint 
family property. With all respect, as I 
have shown above, there is no question 
of a charge. The learned Judge purpor¬ 
ted to follow the case in Peda V enkanna 
v. Srecnivasa (9) already mentioned and 
a case in Krishnasami v. Ramaswami 
(13), both of which have been overruled 
by the Madras Court itself. The case in 
our High Court was decided on 17th 
May L927 and the Madras, Bombay cases 
were published later; but the Calcutta 
case and the previous ruling of our own 
High Court in Sita Ram v. Beni Pra¬ 
sad (G) appear not to have been cited 
before the learned Judges. There being 
a confiict of opinion in this Court, wo 
may choose which case to follow. 

As shown above, this Court in an 
earlier case, the Calcutta, the Bombay 
and the Madras High Courts have taken 
the same view as 1 am taking, and the 
Chief Court of Lucknow has taken the 
same view in Jageshar v. Mani 
Ram (14). 

I hold that the respondents’ share, 
separated by the partition, is liable to 
be sold in execution of the appellant’s 
decree against the respondents’ father 
Babu Ham. 

I would allow the appeal, set aside 
the decree of the Court below and dis¬ 
miss the suit of tho plaintiff-respondents 
with costs throughout. 

' R M./r.K. Appeal allowed . 

(14) A. I. R. 1927 Oudh. 180=2 Luck. 5G1. 
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St’ LAI MAN AND NlAMATULLAIl, JJ. 

Jagdeo Singh and others —Defendants 
—Applicants. 

v, 

Kesho Prasad Sinqh —Plaintiff—Op¬ 
posite Party. 

Civil Revn. No. 144 of 1928, Decided 
on 14th June 1929, against order of Dist. 
Judge, Ghazipur, D/- 11th Febru¬ 
ary 1928. 

Agra Tenancy Act (3 of 1926), S. 253 — 
Revision—High Court has no power of revi¬ 
sion except under S. 253 —Expression “such 
revenue Court ” does not include District 
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Judge—High Court has no power of revision 
of order by District Judge. 

If revisiou is governed by the new Act the 
case must fulfil the provisions of S. 253 be¬ 
fore a revision can be entertained. Under 
S. 2G4 of the new Act only selected provisions 
of the Code of Civil Procedure are made ap¬ 
plicable to cases under this Act and list I of 
Sch. 2 clearly excludes the provisions of 
S. 115, Civil P. C., from the Act. It is thus 
clear that the High Court has no power of 
revision except under S. 253. [P 736 C lj 

Considering the phrasealogy of S. 253 side 
by side with that of S. 252 there can be no 
doubt that “ such revenue Court *’ does not 
include the District Judge mentioned there¬ 
in. [P 736 C2] 

Therefore, it is clear that, however, unfor¬ 
tunate the result may be the High Court has 
not got any power of revision of orders passed 
by a District Judge, however, ultra vires, ir¬ 
regular or illegal they may be. [P 736 C 2] 

A. P. Pandey —for Applicants. 

Ilaribans Sakai —for Opposite Party. 

Judgment.—This is an application 
in revision from an order passed by the 
District Judge on 11th February 1929, 
remanding a case to the Assistant Col¬ 
lector with directions to retry it. The 
Assistant Collector had on 2nd August 
1927, held that the land in respect of 
which arrears were claimed had by an 
action of the river been transferred to 
another pargana and ho had no jurisdic¬ 
tion to try the case. He accordingly 
ordered the plaint to bo returned for 
presentation to the proper Court. An 
appeal was preferred to the District 
Judge who held that the revenue Court 
had jurisdiction to try the case. The 
suit related to years during which the 
land had not been so transferred. On 
behalf of the appellant it is contended 
that no appeal lay to the District Judge 
because so far as the question of the ap¬ 
peal is concerned the matter was- 
governed by the old Tenancy Act under 
which no appeal from an order was al¬ 
lowed, but he contends that a revision 
lies under the new Act. 

It was held by a Full Bench of this 
Court under the old Act that no revision 
lies from an order of the District Judge 
hearing the appeal. In the present case 
it i3 contended that revision is main¬ 
tainable under the new Act. If the 
revision is governed by the new Act it 
;has to be conceded that the case must 
fulfil the provisions of S. 253 before a 
Revision can be entertained. Under 
|3. 2G1 of the new Act only selected pro- 
lvisions of the Code of Civil Procedure 


are made applicable to cases under this 
Act and list I of Sch. 2 clearly excludes 
the provisions of S. 115, Civil P. C., 
from the Act. It is thus clear that the 
High Court has no power of revision ex- 
cept under S. 253. This conclusion is 
further fortified by the language of 
S. 230 under which the exception is con¬ 
fined to appeal or revision as provided 
in this Act.” Now under S. 253 the 
High Court may call for the record of 
any case which has been decided by any 
subordinate revenue Court and in which 
an appeal lies to the Court of the Dis¬ 
trict Judge and in which no appeal lies- 
to the High Court if such revenue Court 
appears to have exercised a jurisdiction 
not vested in it by law or has failed to 
exercise a jurisdiction so vested or to 
have acted in the exercise of its jurisdic¬ 
tion with illegality or material irregu¬ 
larity. The question to consider is whe¬ 
ther the expression “ such subordinate 
revenue Court ” means only a first reve¬ 
nue Court of original jurisdiction or in¬ 
cludes the Court of a District Judge.. 
Considering the phraseology of S. 253! t 
side by side with that of S. 252 there 1 ^ 
can be no doubt that “ such revenue 
Court ” does not include the District 
Judge mentioned therein. Further¬ 
more, any doubt that one may have 
on this point is made clear by the de¬ 
finition of “ the revenue Court ” in S. 3, 
sub-Cl. (12). That definition is the 
same as that gtven in the United Pro¬ 
vinces Land Revenue Act of 1901 where 
under S. 4, sub-Cl. (8) the District Judge 
would be excluded from its scope. It is, 
thus clear that however unfortuuate the 
result may be, the High Court has not got 
any power of revision of orders passed 
by a District Judge, however, ultra vires 
irregular or illegal they may be. If the 
order passed by the trial Court is open 
to objection it can be revised. 

It is the appellant’s case that the 
order passed by the trial Court was per¬ 
fectly right. We have, therefore, no 
power to interfere with the order of the 
District Judge. The application is ac¬ 
cordingly rejected with costs including 
in this Court-fees on the higher scale. 


R.M./R-K. 


Application rejected. 
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Niamatullah, J. 

Alt. Sahodra —Plaintiff—Appellant. 

v. 

Badri Prasad and others— Defendants 
—Respondents. 

Second Appeal No. 2181 of 1927, De¬ 
cided on 6th June 1929, against decree 
of Addl. Sub-Judge, Shahjahanpur, D/- 
25th June 1927. 

(a) Deed — Construction — On partition 
village X given to one cosharer A — Agree¬ 
ment that A should pay certain amount from 
profits annually to other sharers and that 
the sharers had right to recover same from 
whoever was in possession (for the time 
being) of X —Payment regarded as “ Mali- 
kana ”—Agreement created not mere perso¬ 
nal liability—It was not only charge but 
created interest in land. 

Afctka timo of partition, village X was 
given to one cosharer and in order to equa¬ 
lize the sharos it was arranged that this co- 
sharer should pay a certain sum from its 
profits annually to the other cosharers. It 
was agreed that the sum should be paid by 
the person in possession (for the timo being) 
of village A' and that the other cosharers 
had a right to recover the sum. This pay¬ 
ment was regarded as malikina in this vil¬ 
lage X. 

Held : that this agreement did not create 
merely a personal liability. It was even not 
only a mere charge on the profits of the vil¬ 
lage, but it was more than such a charge i. e. 
it created an interest in the land itself : 9 

All. 591, Rel. on. [P 738 C 1, 2] 

(b) Wajib-ul-arz — Wajib-ul-arz of 1873 
used as piece of evidence — Its genuineness 
not in dispute —It not being repeated in 
subsequent wajib-ul-arz does not detract 
from its value. 

If the wajib-ul-arz of 1873, which is an 
official record of relations subsisting among 
certain cosharors, is to bo used as a piece of 
evidence, and if its genuineness is not in 
dispute, the fact that the entry was not 
repeated in the subsequent wajib-ul-arz can¬ 
not detract from its value. [P 738 G 1] 

(c) Deed—Construction. 

Whore a fund is indicated for payment of 
a certain allowance, the latter must be 
deemed to be a charge on the former. 

[P 739 C1] 

(d) transfer of Property Act, S. 41—Per¬ 
son pleading equitable estoppel must prove 
that he took reasonable care to ascertain 
that his transferrer had power and that he 
acted in good faith. 

Section 41 makes it incumbent on the 
party pleading the estoppel of the particular 
kind contemplated by it to prove that he 
took the transfer in question after taking 
reasonable care to ascertain that the trans¬ 
ferrer had power to make the transfer and that 
ho himself acted in good faith. [P 739 c lj 
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(e) Transfer of Property Act, S. 41 — 
Scope. 

[Query) It is open to question whether, if 
the vendor possessed lesser interest than 
what he sold, the vendee’s position would be 
better only because ho was ignorant of the 
real stato of his vendor’s title. It is likewise 
open to question whether S. 41, T. P. Act, in 
terms applies to a case of this kind. 

[P 73) C 2] 

Mushtaq Ahmad —for Appellant. 

G. Agarwala —for Respondents. 

Judgment —The plaintiff-appellant 
brought the suit, which has given rise 
to this appeal, for recovery of what has 
been called malikana allowance and in¬ 
terest payable by defendants 1 to 0 
(contesting respondents in this Court), 
as the present holders of village Katia. 
The Court of first instance decreed the 
suit but the lower appellate Court dis¬ 
missed it. The claim has reference to 
an agreement alleged to have been en¬ 
tered into among five brothers, one of 
whom was Ragha Singh, plaintiff’s de¬ 
ceased husband, at the partition of an¬ 
cestral property which consisted of 
shares in several villages, including the 
village Katia which was allotted to an¬ 
other of the five brothers, namely Um- 
rao Singh with an important reserva¬ 
tion to be presently mentioned. Um- 
rao’s interests passed to defendants 1 to 
5 by private purchase from his heirs. 
No formal deed of partition or agree¬ 
ment appears to have been drawn up, 
but the terms of it are clearly stated in 
the wajib-ul-arz of village Katia pre¬ 
pared at the settlement of 1873. The 
relevant portion of the wajib-ul-arz i 3 
translated below : 

At the time of partition of zamindari 
villages regard was had to the profits of each. 
On the villages (named) being alloted to 
Ragha Singh cosharor and those (villages 
named) being allotted to Puran Singh there 
was deficiency in the profits (of their shares). 
It was, therefore, agreed that the cosharers 
to whom Katia was assigned should pay 
Rs. 58-11-0 a year as detailed below, that is 
Rs. 5G to Puran Singh and Rs. 2-11-0 to 
Ragha Singh, that these suras should bo paid 
by the person in possession of this village 
(for the time being) and that Puran Singh 
and Ragha Singh have a right to this profit 
(is munafia ka ikhtiyar hasil hai), for this 
reason, the payment is regarded as malikana 
in this village. ” 

^ It should bo noted that the village 
Katia. was part of the joint property 
and was brought into hotchpot. That 
the entry in the wajib-ul-u'z, quoted 
above, is good prima facie evidence of 
the agreement recited therein cannot be 
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questioned. Indeed, the lower appel¬ 
late Court has accepted it as such, but 
has refused to give effect to it on the 
ground that malikana was not a charge 
on the village enforceable against the 
transferees, as defendants 1 to 5 
are. I am clearly of opinion that the 
malikana reserved to Puran Singh and 
Ragha Singh amounts to an interest in 
land and is a much higher right than a 
mere charge in their favour. The vil¬ 
lage Katia and other villages belonged 
jointly to the five brothers. As the ef¬ 
fect of partition, exclusive ownership in 
village Katia (except the right to re¬ 
ceive profits to the extent of Rs. 58-11-0 
out of the total rental) was assigned to 
Umrao Singh. Correspondingly, the 
rights of Puran Singh and Ragha Singh 
the erstwhile joint owners, were put an 
end to except so far that they were en¬ 
titled to receive profits amounting to 
Rs. 58-11-0 which should be regarded 
not as a new right conferred on them 
but as the residue loft to them after 
adjustment at the partition. It is a pro¬ 
prietary interest differing from the ordi¬ 
nary ownership only in that it is a fixed 
amount and not being the profit ef a defi¬ 
nite fractional share does not admit of 
any variation. The position would not 
have been materially different if a frac¬ 
tional share say one anna had been re¬ 
served to Puran and Ragha Singh to 
make up the deficiency in their shares 
The judgment of the lower appellate 
Court proceeds on a variety of grounds 
some of which, in my opinion, afford no 
foundation for the view that it has 
taken. The comment of the learned 
Judge that the entry in the wajib-ul-arz 

O { j 

of 1873 was not confirmed by the 
wajib-ul-arz of the last settlement ” is 
difficult to understand. If the wajib- 
ul-arz of 1873 which is an official record 
of relations subsisting among the co- 
sharors, is to be usel as apiece of evi¬ 
dence, and if its genuineness is not in 
dispute, the fact that the entry was 
not repeated in the subsequent wajib- 
iul-arz cinnot detract from its value. As 
a matter of fact, we do not know whe¬ 
ther a wajib-ul-arz was subsequently 
prepared and if it was prepared the ag¬ 
reement referred to in the earlier wajib- 
ul-arz was omitted therefrom. The re¬ 
mark of the learned Subordinate Judge 
is based on the circumstance that the 
plaintiff made no attempt to produce the 


wajib-ul-arz which he assumed was 
prepared at the next settlement. 

Another objection taken by the lower 
appellate Court is that there is nothing 
to show that the shortage of profits in 
the shares allotted to Puran Singh and 
Righa Singh at the partition made in 
the wajib-ul-arz of 1873, which was 
compensated by the malikana in ques¬ 
tion, continues up to date. I fail to see 
the force of this remark. The rights of 
parties to a partition are determined at 
that time once for all. Property al¬ 
lotted exclusively to one of the cosharers 
may yield more or less profits in future 
years and if one of the cosharers is 
fortunate enough to obtain enhanced in¬ 
come from the share allotted to him, he 
cannot subsequently be called upon to 
forg3 any compensation that might 
have been given to him at the time of 
partition to make up a deficiency then 
existing. 

The view of the learned Subordinate 
Judge that the agreement to pay 
Rs. 58-11-0 to Puran Singh and -Ragha 
Singh was of a personal character and 
that the allowance thus agreed to be 
paid was not charge on the village 
Katia is based on three considerations : 
Firstly, it is said that the heirs of 
Puran Singh and Ragha Singh are not 
specifically mentioned; secondly, thafc'the 
agreement makes no provisions for 
future fluctuations, and thirdly, that the 
plaintiff did not claim a decree for sale. 

I may say at once that none of these 
reasons appeals to me in support of the 
argument that the malikana is not a 
charge. As I have already stated in an 
earlier part of this judgment the ma 1-1 
kana reserved to Puran Singh and Ragha; 
Singh is a right of a higher character 
than a mere charge in their favour.i 
Even if it were otherwise, there is no 
doubt that the terms of the agreement: 
as detailed in the wajib-ul-arz do not; 
create merely a persenal liability. The 
wajib-ul-arz makes the proprietor for' 
the time being ” liable to pay the 
malikana. Puran Singh and Ragha 
Singh have been given the right 
to recover the “profits” from the 
person in possession of the village 
(qabiz gaon) Assuming no interest in 
land was reserved to Puran Singh and 
Ragha Singh the profits of the village, 
out of which the malikana allowance is 
to be paid, are clearly charged with it. 
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Where a fund is indicated for payment 
of a certain allowance the latter * must 
be deemed to be a charge on the former. 
The use of the word “ malikana ” is, in 
my opinion full of significance. In 
Churaman v. Balli (1) this Court had 
the occasion to consider a clause occur¬ 
ring in a sale-deed which reserved an 
annual payment of Rs. 25 to the vendor 
by the vendee. The allowance was 
styled malikana. It was held that the 
word should be construed as creating a 
perpetual and heritable charge upon 
the property. Indeed, the learned Judges 
observed that the use of the word 

malikana ” : 

“ showed an intention that the payment of 
the Rs. 25 should be an annual charge upon 
the property and the profits arising therefrom 
analogous to that of a malikana reserved on 
a settlement by a Government Settlement 
Officer for a zemindari, that the use of the 
word was intended to reservo and create a 
perpetual and heritable charge upon the pro¬ 
perty and that the Court was not prevented 
from coming to this conclusion by the omis¬ 
sion of the specific words of inheritance ”, 

There are numerous other cases 
decided by the Calcutta High Court 
which support the same view. They are 
fully discussed in the case above ref¬ 
erred to. 

The learned Subordinate Judge has 

held that defendants 1 to 5 cannot 

be regarded as having constructive 

notice of the existence of the charge. 

On this point ho observes that : 

“ unless tho settlement of 1873 was in force 
when these defendants came into possession 
by transfer it was not obligatory on thorn 
as prudent men to look into the papers of a 
settlement which had proceeded tho last oue 
of 1896-97, if tho papers of tho last settle¬ 
ment did not contain references to those of 
tho preceding one. in the absence of evi¬ 
dence constructive notice of tho contract 
cannot bo fastened on tho appellants. ” 

I am unable to accept this view of 
law. Question of notice can only arise 
if the defendants put forward a plea 
based on the provision of S. 41, T. P. 
Act. I take it that para. 6 of their 
written statement raises such a plea. 

Tho section makes it incumbent on the 

party pleading the estoppel of the parti¬ 
cular kind contemplated by it to prove 
that he took the transfer in question 
after taking reasonable care to ascertain 
that the transferrer had power to make 
the transfer and that he himself acted 
in good faith. The Court of first in¬ 
sta nce points out t hat the defendants 

<1) [1887J 9 All. 591==jl887) A. W. N. 12L. 
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led no evidence of any kind on this 
question and that tho slightest enquiry 
on their part would have led to the 
discovery of the clause in the wajib-ul- 
arz. I do not consider it necessary to 
discuss whether it is open to tho defen¬ 
dants to plead a bona fide 'purchase for 
consideration without notice in the cir¬ 
cumstances of this case. It is open to 
question whether, if the vendor pos-' 
sessed lesser interest than what he sold, 
the vendee’s position would be better 
only because he was ignorant of the real 
state of his vendor’s title. It is like¬ 
wise open to question whether S. 41, 
T P. Act, in terms applies to a case of 
this kind. I am content to rest my deci¬ 
sion on the view that the defendants 
failed to adduce any evidence in support 
of their plea assuming that it is other¬ 
wise a good plea. For the reasons 
stated above, I set aside the decree passed 
by the lower appellate Court and restore 
that of the Court of first instance. The 
respondents shall pay the costs of the 
appellant in all the Courts. 

S.N./r.K. Decree set aside. 
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SULAIMAN AND POLLAN, JJ. 

/ hul C hand Defendant Appellant. 

v. 


Gobardhan Das and another —Plain¬ 
tiff and Defendant—Respondents. 

First Appeal No. 265 of 1926, Decided 
on 19th April 1929, against decree of 
Sub-Judge, Jhansi, D/- 20th April 1926. 

(a) Agra Pre-emption Act, S. 4 (1)—Mean¬ 
ing of “entitled as proprietor” explained. 

Tho expression ‘•entitled as proprietor” 
means that a person must possess proprietary 
interest in the mahal and not merely pos¬ 
session over a share in tho mahal. Merely 
possessory title would not make a person 
whose name is recorded in the khewat as co¬ 
sharer entitled as proprietor to a share. 


# (b) Hindu Law— AdoptionMarried 
Marwari Brahmin cannot be adopted in 
absence of proof of custom allowing such 
adoption. 

A married Marwari Brahmin cannot be vali¬ 
dly adopted in tho absonce of proof of custom 
allowing such adoption and mere lapse of 
time of 30 years cannot cure illegality of such 
adoption of married person. [P 740 G 2J 

(c) Hindu Law-Widow—Adverse posses¬ 
sion against reversioners. 


There cannot be adverse possession against 
reversioners during the lifetime of widow, 

[P 740 C 2] 
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(d) Hindu Law Counting of degree is 
from common ancestor. 

According to the view of the Allahabad 
High Court the counting of degrees is from 
the common ancestor : 32 All, 594 ; A. I. R. 

1914 P. C. 1, Rel. on. [p 741 q 2 ] 

T. B. Sapvu and Peary TjclI Ba?ierji 
—for Appellant. 

Iqbal Ahmad and U. C. Vaish — for 
Bespondents. 

Judgment.— This is a defendant’s 
appeal arising out of a suit for pre¬ 
emption brought to pre-empt the pro¬ 
perty sold under a deed dated 29th Sep¬ 
tember 1924 by Mahadeo to Phul Chand 
the defendant-appellant. The sale con¬ 
sideration mentioned in the deed was 
Es. 12,201. The plaintiff alleged that 
he was a cosharer in the village and the 
defendant vendee was a stranger and 
that the true sale consideration was only 
Es. 10,000. The suit was defended by 
the defendant on various grounds. In 
the first place it was denied that the 
plaintiff was a cosharer and it was 
pleaded that the alleged adoption set up 
by him was invalid. It was further 
pleaded that the defendant had become a 
cosharer in the mahal by virtue of a 
gift taken on 17th December 1924 and 
wa3 entitled to defeat the claim. It was 
further pleaded that the Bundelkhand 
Alienation of Land Act was a bar to the 
present claim. The learned Subordinate 
Judge has found all the issues against 
the defendant and has decreed the claim, 
giving the plaintiff half of his costs 
from the defendant. 

The defendant has appealed and the 
plaintiff has filed a cross objection only 
as to costs. The question of considera¬ 
tion is not now in dispute before us. 
The plaintiff had sought to meet the 
defence as to the invalidity of the adop¬ 
tion by setting up a custom under which 
a married man could be validly adopted. 
The finding of the Court below on this 
point is against the plaintiff. In the 
oral evidence led on behalf of the plain¬ 
tiff some instances were sought to be 
established and it was stated that in 
his caste such adoptions are allowed. 
The evidence no doubt was meagre and 
the Court below has rejected it. We are 
not prepared to reverse that finding. 

The learned Subordinate Judge seems 
to have ^ thought, to quote his actual 
words, “at all events he is a recorded co¬ 
sharer and entitled to pre-empt.” In 


our opinion this view is not correct. 
The present case is governed by the 
Agra Pre-emption Act No. 2 of 1922 and 
the rulings under the old law are not ap¬ 
plicable. A cosharer is defined in S. 4 
sub-Cl. (1), as meaning any person other 
than a petty proprietor entitled as prop- 
rietor to any share or part in a mahal or 
village whether his name is or is not re¬ 
corded in the register of 1 proprietors. The 
expression entitled as proprietor” ob¬ 
viously means that he must possess prop¬ 
rietary interest in the mahal and not 
merely possession over a share in the 
mahal. It seems to us that merely pos¬ 
sessory title would not make a person 
whose name is recorded in the khewat 
as cosharer entitled as proprietor to a 
share. The plaintiff therefore in order’ 
to succeed must show that he has got a 
proprietary interest in this mahal. 

In the evidence the plaintiff's case 
was that he was duly adopted by the 
widow of Gobind Earn under authority 
from her husband. It is an admitted 
fact that he was about 21 or 23 years 
of age and was married and in fact had 
children alive at the time when he was 
adopted. The fact of adoption is fully 
proved and that finding has not been 
challenged before us. The plaintiff is aj 
Marwari Brahmin and without proof of 1 
a custom which would allow such an 
adoption the plaintiff’s adoption cannot 
be accepted as valid. The learned Sub¬ 
ordinate Judge seems to think that the 
adoption having been an accomplished 
fact of about 30 years standing it should 
be accepted but mere lapse of time can¬ 
not cure the illegalily of it. We are 
therefore constrained to hold that in spite 
of the fact that this adoption has re¬ 
mained unchallenged for such a dong in¬ 
terval of time the plaintiff cannot claim 
proprietary title on its basis. It is also* 
quite clear that the plaintiff had not ac¬ 
quired proprietary title by prescrip¬ 
tion when he brought the suit. Admit-' 
tedly Mt. Kesar Kuar died on 27th No-| 
vember 1913 within 12 years of the! 
suit and there could bo no adverse pos¬ 
session against the reversioners whilst; 
she was alive Before the full period of 
12 years expired the plaintiff had not 
become a proprietor by means of adverse 
possession and therefore had no locus 
standi to sue. It therefore seems to us 
that the plaintiff cannot succeed on any 
supposed adverse possession. He can- 
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not mature his title during the pendency 
of the suit. 

He, however, falls back on his evi" 
dence that he himself is the next rever¬ 
sioner and heir to the estate of Gobind 
Ram whose widow purported to adopt 
nim. Unfortunately no clear issue on 
this point was framed by the Court be¬ 
low and this matter was supposed to 
be . covered by issue, 7 “Has the 
plaintiff a title to sue.” The plaintiff 
went into the witness-box and recited 
his pedigree and stated that he was an 
heir in the family and that in Govind 
Ram’s family there was no other rever¬ 
sionary heir except him. He gave a long 
pedigree which he said he had learnt 
from his father. Another witness Pah- 
lad Das Bhat was produced who proved 
a book said to contain the full pedigree of 
this family. The full extracts from it 
are printed in the supplemental record 
and an abstract pedigree was given by 
the witness in his deposition. Accord¬ 
ing to that pedigree the plaintiff was in 
the thirteenth degree from the common 
ancestor Devakaran including both the 
common ancestor and the plaintiff, and 
Gobardhan whoso widow purported to 
adopt him was in the 14th degree inclu¬ 
ding both the common ancestor and him¬ 
self* 1 here was no rebutting evidence 
nor did the defendants set up any other 
person as being a nearer heir. There 
was further the circumstantial evidence 
that the plaintiffs adoption ceremouy took 
place some 30 years ago and no one has 
come forward to challenge its validity. 
There is the additional fact that for 
nearly 12 years 3ince the death of the 
widow ho had been in exclusive posses¬ 
sion of the estate and no prompt steps 
were taken to oust him. There is no 
suggestion that even during the pen¬ 
dency of the suit any claimant has come 
forward to recover the estate. Having 
legald to this state of the evidence the 
Court below recorded a finding : 

I lie plaintiff has filed a book called Bansa- 

wali showing that the plaintiff and Govind 
Ram wore descendants of the same common 
ancestor Devakaran. In this respect aiso ho 
becomes an heir to Govind Ram.” 

This in our opinion is a finding that 
he is the next heir to the estate of the 
deceased. In the absence of any evi¬ 
dence to the contrary we are not pre¬ 
pared to upset this finding. We accord¬ 
ingly hold that the plaintiff is a prop¬ 


rietor and therefore a cosharer within 
the meaning of S. 4, sub-CI. (1). 

In the argument it was suggested that 
the 14th degree ought to bo counted 
from the propositus and not from the 
common ancestor. The view of this 
High Court has consistently been that 
the counting is to be from the common 
ancestor. .We may in this connexion, 
refer to the case of Ram Baran Rai v. 
Kamala Prasad (I) where a collateral 
thirteen degrees removed from the an¬ 
cestor was held to be a heritable heir. 
This view is somewhat confirmed by the 
ruling of their Lordships of the Privy 
Council in the case of Ram Chandra v. 
Vinayak Venkatesh { 2) where also the 
counting for the sapinda relationship 
was taken from the common ancestor 
and not from the propositus (p. 312). 

We further think that there is no 
force in the plea that there is anything 
in the Bundelkhand Alienation of Land 
Act (No. 2 of 1903) which defeats the 
claim. It has been ruled in the case of 
Phul Chand v Ram Nath (3) that a 
person is not entitled to pre empt land 
in Bundelkhand if he is not entitled to 
purchase it, but under S. 3 of the Act a 
person who desires to make a permanent 
alienation of his land shall be at liberty 
to make such alienation where an alienor 
is not a member of an agricultural tribe. 
S. 4 lays down how the Local Govern¬ 
ment by notification in the Gazette may 
determine what bodies of persons in any 
district or sub-division of a district 
should bo deemed to be agricultural 
tribes lor the purposes of this Act. The 
Local Government by Notification No 
1977-1779 p (U. P. Gazette 27 
June 1903, Part 1 p. 490) has de¬ 
clared that all persons ordinarily resid¬ 
ing in any of the districts and sub-divi¬ 
sions of a district to which the Bundel¬ 
khand Alienation of Land Act extends 
and belonging to any one of the tribes 
specified in the schedule annexed aro to 
be deemed to be agricultural tribes. The 
necessary condition of this obviously is 
that the person must ordinarily reside 
in the district or in a sub-division of it. 

In the present case the learned Subor¬ 
dinate Judge has rightly noted that even 

(1) [lOloJ 32 All. 594—6 f. _ C. 698=7 ~aTl. 

J. 802, 

(2. V. I. R, 1914 P. C. 1=42 Gal. 381=41 I. 

A. 290 (P. C.). 

(3 A. I. R. 1029 All. 186=50 All. 430. 
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the witnesses for the defendants have not 
had the courage to go to the length of 
stating that Mahadeo did not reside in 
G\valior. Their statement was that for 
some months in the year he also resided 
in Bundelkhand. This evidence is not 
satisfactory. In the sale-deed he has 
given his residence as Gwalior. He is 
admittedly a jagirdar and Honorary Mag¬ 
istrate in Lashkar, and the learned Sub¬ 
ordinate Judge ha9 pointed out that it is 
highly improbable that he resides per¬ 
manently in Aupara. We accept the 
finding that his ordinary residence is at 
Lashkar and not in Bundelkhand. The 
Act therefore has no application and there 
is nothing to prevent the plaintiff from 
pre-empting the property. 

The last plea is that by virtue of the 
gift dated I7th December 1924 the defen¬ 
dant has become a cosharer on the same 
footing as the plaintiff. It has been held 
by a Full Bench of this Court in the case 
of Ram Saran Das v. Bhagiuat Prasad 
(4), that a gift taken during the pendency 
of the suit can defeat the claim. But 
obviously it mu3t be a gift of proprietary 
interest which would make the defendant 
a cosharer. The learned Subordinate 
Judge has found that this gift was a 
fictitious gift and that as a matter of fact 
no proprietary interest had been left over 
after the sale-deed to be gifted. Under 
the sale-deed dated 29th September 1924 
(p. 53) the entire 16 annas of the new 
mahal which corresponded to 14 annas 2 
pie, 20 cowrie share of the old mahal 
was sold “with the exception of a grove 
in the village.” No number of this grove 
was given nor was its area mentioned. 
As it stood it suggested that the entire 
mahal was sold but the rights of the 
grove-holder in a certain grove were 
reserved. That this was the intention 
of the parties is made abundantly clear 
by their subsequent conduct. On 5th 
November 1921 an application for muta¬ 
tion of names was filed in the revenue 
Court in which the amount of the pro¬ 
perty was described as 14 anna 2 pie 20 
cowrie former share 16 anna mahal ; that 
is to say the present share being 16 annas 
(p 57.) On 22nd November 1924 Phul 
Chand was examined in the revenue Court 
and stated : 

“ I purchased the property of Mahadeo 
amounting to a 14 anna 2 pie and 20 cowrie 
share former 1G anna mahal.” 

^(4) A.T. R. 1929 All. 53 (S.B.)I 


and also said : 

“ There is khudkasht land of more than- 
12 years standing and it is in possession of 
Mahadeo.” 

A settlement has been arrived at bet¬ 
ween the parties “as regards rent.” 
Similarly Ram Prasad the karinda of 
Mahadeo was examined and stated that 
Mahadeo had sold his 16 anna share and 
that there was khudkasht land of more' 
than 12 years standing and a settlement 
about rent had been arrived at between 
the parties. He further stated : 

My employer is in possession of the 
khudkasht land and it should be the expro¬ 
prietary holding of my employor.” 

Kalka Prasad, patwari, also was exa¬ 
mined and deposed that there was khud¬ 
kasht land of more than 12 years stand¬ 
ing in possession of Mahadeo, and that a 
decision about rent had been arrived at 
between the parties, and that the name 
of Phul Chand should be entered in the 
papers in place of Mahadeo against 16 
annas. Tne revenue Court accordingly 
ordered that the name of Mahadeo be 
removed and the name of Phul Chand be 
entered against a 16 anna share entered 
in the khewat. The Assistant Collector 
noted that exproprietary tenancy had 
accrued, and remarked that proceedings 
relating to it would be taken separately. 

It is quite clear from these proceedings 
in the revenue Court that everybody un¬ 
derstood that the entire 16 anna share in 
the mahal had been transferred and that 
only the exproprietary right or tenancy 
right had been left about which there 
was some agreement as regards rent and 
which the Collector was to assess subse¬ 
quently. There was no suggestion in 
these proceedings that any part of the 
proprietary interest in the mahal had 
been excluded from the sale. Had that 
been so the name of Mahadeo could not 
have been remove! altogether. On 29th 
November 1921, the rent of this cultiva- 
tory holding appears to have been assessed 

at Rs. 25. 

On 11th December 1924 the present 
suit was instituted and on 17th December 
1924 Mahadeo purported to make a gift 
of the grove which had been excluded 
from the sale and described it as repre¬ 
senting 15 cowrie, 2 dant share in the 
mahal. On the basis of this gift (p. 67) 
an application for mutation of names was 
made (p. 69) and there was also an appli¬ 
cation for correction of papers (p. 71) 
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filed on 7th January 19*5. The case put 
forward now was that a share in the 
mahal amounting to 15 cowrie and 2 dant 
and representing the grove which covered 
an area of 4.09 acres had been left out of 
sale and was subsequently gifted to Phul 
Chand and that the previous assessment 
of rent was due to an error. The pre- 
emptor appears to have intervened and 
objected to this application. On 15th 
January 1925 the Tahsildar reported 
(p 73) pointing out under what circum¬ 
stance the mutation of names had been 
effected with regard to the entire 16 
annas. The Assistant Collector, however, 
held on 4th March 1925 (p. 75) that the 
rights of Mahadeo in the grove had been 
excluded from the sale and they were 
rightly transferred by the gift and he 
ordered Phul Chand’s name to be entered 
as against 4'09 acres haqqiyat mutafarriqe 
(miscellaneous property). This order 
was confirmed on appeal (p. 77). The 
learned Collector held that a definite por¬ 
tion of the property had been reserved 
and the same could have been gifted. He, 
however, held that the reserved portion 
was not and should not be shown as a 
fraction of the 16 anna mahal hut merely 
as a miscellaneous property. 

It seems to us that the view of the 
learned Subordinate Judge that the en¬ 
tire zemindari rights in the 16 anna share 
had been sold is correct. The language 
of the sale-deed as well as the subsequent 
proeeedings all go to show that only 
cultivatory rights or rights of a grove- 
holder were reserved and it was under¬ 
stood that rent would bo assessed on that 
land but no proprietary interest was ex¬ 
cluded from the sale. The idea of making 
a gift of it only arose after the institu¬ 
tion of the pre-emption suit and the gift 
was a mere device to find an excuse for 
defending the claim. We agree with the 
Court below that under this deed of gift 
no proprietary interest in the mahal was 
validly transferred so as to place the 
vendee on a footing equal to that of the 
plaintift. The defendant accordingly can¬ 
not succeed on its basis. The result, 
therefore, is that this appeal i 3 dismissed 
with costs. The cross-objections as to 
costs have not been pressed before us. 
There is a deficiency in the amount paid 
by the respondents for translation and 
piinting. The decree will not be prepared 
till that deficiency has been made good. 

p.N./r.k. Appeal dismissed. 
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SULAIMAN AND NlAMATULLAH, JJ. 

Bhola Nath —Defendant—Applicant. 

v. 

Raghunath Das Mithan Lai and 
others' —Plaintiff' and Defendants—Op¬ 
posite Parties. 

Civil Revn. No 49 of 1928, Decided 
on llth June 1929, from an order of 
Mun9if, Shikohabad, D/- 31st January 

1928. 

(a) Civil P. C., S. 115—“Case” explained 
—Order superseding arbitration is revisable. 

Tho word “case” does not necessarily moan 
suit but can mean a proceeding. If any pro¬ 
ceeding in a suit has terminated, it is a case 
decided within the meaning of S. 115, although 
the suit itself has not been finally disposed of. 
Thus the order superseding the reference to 
arbitration on an application made for the 
purpose amounts to an order deciding a case 
and as no appeal lies from it, it is open to 
revision; A.I.R. 1921 All. 1 ( F.B .), Discussed , 
A.I.li. 1925 AIL 010 {F.B.). and 30 All, 354, 
Red . on. [P 744 G 2] 

(b) Civil P. C., S. 151—Court has inherent 
power to intervene and supersede arbitra¬ 
tion but it can intervene only if its interven¬ 
tion is urgently necessary for ends of justice 
or to prevent abuse of process of law— 
Court not applying its mind as to necessity 
of intervention—Court then acts with mate¬ 
rial irregularity and order can be interfered 

with in revision—Civil P. C., S. 115. 

There is an inherent jurisdiction in a Court 
to intervene and supersede tho arbitration on 
grounds other than those mentioned in Sch. 2, 
Rr, 5, 8 and 15, if tho case fell under S. 151 
of tho Code, viz,, where such an order is neces¬ 
sary for the ends of justice or to prevent the 
abuse of tho process of the Court. But it can 
intervene only if it is satisfied that the ends 
of justice urgently require its intervention or 
that without such intervention there would be 
an abuse of tho process of tho Court. That 
being so, if tho Court has not applied its mind 
to the extent of its own jurisdiction and ha* 
not recorded any finding that the ends of 
justice requires its intervention or that the 
process of tho Court is likoly to bo abused, but 
has merely superseded the reference on the 
ground that one of the parties thereto has an 
apprehension that ho would not be fairly 
treated, the Court, if it has not actually acted 
without jurisdiction, has certainly acted with 
material irregularity in the exercise of its 
jurisdiction, and tho High Court will interfere 
in revision. [P 744 C 2, P 745 C 2] 

Uazari Lai Kapoor —for Applicant. 

U. S. Bajpai , G. Agarxcala and K. N. 
Katju —for Opposite Parties. 

Judgment.— This is an application in 
revision from an order superseding a 
reference to arbitration before the award 
was delivered. Defendants 1 and 2 
applied to the Court that the reference 
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should be superseded on the ground 
that the umpire was related to the 
plaintiff and that the uncle of the um¬ 
pire’s son-in-law had sued the defen¬ 
dants at Kasganj and the plaintiff had an 
apprehension that the fact might influ¬ 
ence the mind of the umpire in deciding 
the case. The learned Munsif after 
taking evidence came to the conclusion 
that it was not proved that the umpire 
was in any way related to the plain tiff 
but considered that defendants 1 and 2 
might very well apprehend that the 
umpire would not treat them fairly. He 
himself did not record any finding that 
in his own opinion there was an appre¬ 
hension that justice would not be done 
and that his immediate intervention was 
called for. Ho supersede 1 the reference 
and fixed a date for the disposal of the 
suit. Defendant 3 has applied in revi¬ 
sion from this order and has impleaded 
the other parties as respondents. 

A preliminary objection is taken on 
behalf of defendants 1 and 2 that no 
revision lies and reliance is placed on 
the Full Bench case of Buddhu Lai v. 
j\leica Ram (l). In our opinion this 
objection is not well founded. In the 
Full Bench case the trial Court had re¬ 
corded its finding on one of the issues 
relating to the question of jurisdiction. 
The learned -Tudges thought that the 
word case’ in S. 115 was wide enough 
to include any particular question in 
issue between the parties to the suit, but 
two other learned Judges took the view 
that the expression “case decided' 1 meant 

suit decided" and that no revision could 
lie from an interlocutory order. The 
fifth Judge, viz., Ryves, J. confined his 
judgment to the question whether the 
decision on a single issue by a Subordi¬ 
nate Court while the suit was still pend¬ 
ing in that Court was a case decided 
within the meaning of S. 115, and came 
to the conclusion that it was not. It 
therefore seems to us that the Full 
Bench case is an authority only for the 
proposition that no revision lies from a 
finding recorded by the trial Court on 
one or more issues out of several that 
are before it for disposal. There was no 
majority in favour of the broad proposi¬ 
tion that no revision lies from an inter¬ 
locutory order. We may note that a 
revision from an order restoring a case 
ha s bee n held by another Full Bench to 

(iTaTi. R. 1921 All. 1 = 13 AIL 331 <F.3j. 


be open to revision, Ram Sarup v. Gaya 
Prasad (2). 

It seems to us that the word “case” 
does not necessarily mean “suit” but can 
mean a proceeding. If any proceeding in 
a suit has terminated it is certainly a 
case decided within the meaning of 
S. 115, although the suit itself has not 
been finally disposed of. In the present 
case there was a reference to arbitration, 
then there was an application for super- 
session which has been finally disposed 
of and the reference has come to an end. 
That proceeding has terminated and the 
case is now restored on its original 
number and is ordered to be disposed of 
by the Court. The order superseding 
the reference to arbitration in our opin¬ 
ion, amounts to an order deciding a case 
and as no appeal lies from it, it is open 
to revision. This was the view taken 
by a Bench of this Court in the case of 
Ghaturbhuj v. Raghubar Dayal (3), in 

which the revision from an order super¬ 
seding an arbitration was actually enter¬ 
tained and allowed. We therefore think 
that there is no force in the preliminary 

objection. 

On the merits we would have no juris¬ 
diction to interfere under S. 115, unless 
the Court below acted without jurisdic¬ 
tion or acted with material irregularity 
in the exercise of its jurisdiction. Sell. 2, 
Civil P. C., provides for several contin¬ 
gencies in which a reference to arbitra¬ 
tion may be superseded by the Court. 
We may refer to Rr. 5, 8 and 15 of that 
schedule. There is no express provision 
which empowers a Court to supersede an 
arbitration on grounds other than thosej 
mentioned in it. It may, however, be 
said in favour of the respondent that 
there is an inherent jurisdiction in a 
Court to intervene and supersede the 
arbitration if the case fell under S. 151j 
of the Code, viz., where such an order 
is necessary for the ends of justice or to 
prevent the abuse of the process of the 
Court. That such an inherent jurirdic- 
tion exists has been laid down by the 
Bombay High Court and by a single 
Judge of the Patna High Court, and 
has also been assumed by the learned 
Judges in the case of Ghatarbhuj v. 
Raghubar Dayal (3). But^ as pointed 
out in the latter case this inherent 

(2) A. iT R. 1925 All. 610=48 All. 175 (F.B.). 

(3J [1914] 36 All. 354=23 I.C. 753=12 A.L.J. 

529. 
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jurisdiction of the Court, if it can he 
called into play, should be cautiously 
and sparingly exercised and only when 
it is obvious that the ends of justice 
would not he met by requiring the dis¬ 
satisfied party to wait and see what the 
award might be and then to assail it on 
the ground of corruption or misconduct 
and the Court should be satisfied that 
the applicant would suffer some irre¬ 
parable injury if prompt action is not 
taken (p. 360). The Court has not an 
absolute power and discretion to super¬ 
sede all references to arbitration. It can 
intervene only if it is satisfied that the 
ends of justice urgently require its inter¬ 
vention or that without such intervention 
there would be an abuse of the process 
of the Court. Beyond that narrow scope 
the Court has no general power of set¬ 
ting aside arbitrations. The mere fact 
that the aggrieved party might have a 
right to challenge this order under S. 105, 
sub-Cl. 1, subsequently in an appeal from 
the decree finally passed, does not debar 
us from interfering at this stage so as to 
prevent an unnecessary waste of time of 
the Court in recording evidence and the 
additional expenses to which the parties 
would bo subjected. 

[f the Court has not applied its mind 
to the extent of its own jurisdiction and 
has not recorded any finding that the 
ends of justice requires its intervention 
or that the process of the Court is likolv 
to be abused, but has merely superseded 
itho reference on the ground that one of 
the parties thereto has an apprehension 
that ho would not bo fairly treated, thfb 
Court, if it has not actually acted with¬ 
out jurisdiction, has certainly acted with 
material irregularity in the exercise of 
its jurisdiction The case of Chatcirbhaj 
was also very similar to the present case 
v» here the trial Court had superseded the 
reference on the ground that the appli¬ 
cant had lost confidence in the fairness 
and impartiality of the arbitrator. 

If any fraud has been practise! on the 
defendant and knowledge was deliberately 
concealed from him or any bias or pre¬ 
judice is established after the award is 
delivered that may be a ground for 
setting aside the award when objection 
is taken to it. It i3 too early to pre¬ 
sume that the umpire would act with a 
piejudice against the defendant merely 
because an uncle of his son-in-law has 
sued the defendant. We accordingly 


allow this revision, sot aside the order 
of the Court below dated 31st January 
1928 which superseded the arbitration 
and 3end the case back to that Court 
with directions to refer the matter again 
to the arbitrators in pursuance of the 
agreement entered into by the parties. 
The applicant should have the costs of 
this proceeding from defendants 1 and 2. 

P.N./r.K. Revision allowed. 
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Iqbal Ahmad, J. 

Mt. Janak Didari —Defendant—Ap¬ 
pellant. 

v. 

Bishambher Nath and others— Plain¬ 
tiffs and Defendants—Respondents. 

Second Appeal No. 308 of 1928, Deci¬ 
ded on 26th June 1929, from a decree of 
Addl. Dist. Judge, Cawnpore, D/- 25th 
November 1927. 

(a) Interpretation of Statutes — Retros¬ 
pective effect—Suit instituted before but 
decided after Agra Tenancy Act (3 of 1926) 

Appeal is governed by old Agra Tenancy 
Act—Agra Tenancy Act (1926), 

A suit which was instituted before tho com¬ 
ing into force of Agra Tenancy Act (13 of 192G) 
but was decided after it had corno into opera¬ 
tion is in the mattor of appeals governed by 
Agra Tenancy Act (2 of 1901) ; A. I. R. 1928 
All, 437, Rel. on. [p 740 C 2] 

(b) Agra Tenancy Act (3 of 1926), S. 231 
— Specific section in Tenancy Act providing 
for applicability of Limitation Act, S. 5—It 
is not intended by that section to exclude 
applicability of rest of Limitation Act to 
suits and proceedings under Tenancy Act. 

By S. 231 all that the legislature intended 
to and did provide was thu tho provisions of 
S. 5, Lira. Act. would apply to all suits and 
proceedings under that Act, and the mere fact 
that there is a specific section in the Tenancy 
Act providing for tho applicability of S. 5, 
Lim. Act, does not lead to the conclusion 
that it was intended by that section to exclude 
the applicability of tho rest of the Limitation 
Act to suits aud proceedings under the Ten¬ 
ancy Act. Thus a person in computing the 
poriod of limitation for the appeals filod by 
him in the Court of the District Judge is enti¬ 
tled to exclude the time taken in obtaining 
certified copies of judgments and decroes.: 

A. I. R. 1923 All. 703, Ref. 10 A. L. J. 535, 
Rel. on. [P 746 C 2, P 747 C lj 

K. N. Larjhate —for Appellant. 

S. N. Seth for Respondents. 

Judgment. This appeal is connected 
with Second Appeal No. 309 of 1928. 
Both the appeals are by defendant and 
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arise out of two suits for profits filed in 
the revenue Court under S. 164, Agra 
Ten. Act, Act 2 of 1901. The trial Court 
ultimately passed decrees in both the 
suits in the plaintiff’s favour on 8th 
March 1927. Both the suits were valued 
at more than Rs. 100 but at less than 
Rs. 200. On the date of the institution 
of the suit the old Agra Tenancy Act, 
(Act 2 of 1901) was in force but on the 
date of the decision by the Assistant 
Collector, the New Agra Tenancy Act (Act 
3 of 1926) had come into force. By the 
former Tenancy Act an appeal was al¬ 
lowed to the District Judge against the 
decree of an Assistant Collector of the 
first class in any of the suits included in 
Group A and Group B of that Act in 
which the amount of the value of the 
subject matter exceeded Rs. 100. A suit 
for profits under S. 164 was included in 
Group B of that Act and as such an ap¬ 
peal against a decree in such suit, the 
valuation of which exceeds Rs. 100, lay 
to the District Judge under the old Act. 

By the now Act an appeal in a suit 
for profits against the decree of an Assist¬ 
ant Collector of the first class is allowed 
in the Court of the District Judge, pro¬ 
vided the amount of value of the subject 
matter of the suit exceeds Rs. 200. 

It would thus appear that if the right 
of appeal was governed by the present 
Tenancy Act, the defendant had no right 
to appeal against the decrees of the 
Assistant Collector in the suits giving 
rise to the present appeal in the Court of 
the District Judge. But if the right of 
appeal is governed by the old Act, the 
defendant had undoubtedly a right of ap¬ 
peal. The learned District Judge on ap¬ 
peal by the defendant held that inasmuch 
as the decree of the Assistant Collector 
appealed agxin3t was passed after the 
coming into force of the present Tenancy 
Act, the right of appeal must be governed 
by that Act, and inasmuch as the valua¬ 
tion of the suits did not exceed Rs. 200, 
ho was not competent to entertain the 
appeals. Holding this view he dismissed 
the appeals filed by the defendant. The 
learned counsel for the defendant-appel¬ 
lant assails the decree of the learned 
District Judge on the ground that he was 
wrong in holding that the appeals filed 
by the defendant were not governed by 
the former Tenancy Act. This conten¬ 
tion of the learned counsel is well found¬ 
ed and is supported by the recent Full 
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Bench decision of this Court reported in 
Rama Singha v. Shankar Dayal (1). It 
was held in that case that a suit which 
was institututed before the coming into 
force of the new Act but was decided 
after it had come into operation, was in 
the matter of appeals, governed by the 
old Act. Accordingly I hold that the 
learned District Judge was competent to 
entertain and hear the appeals, and the 
view of the law taken by him is errone¬ 
ous. The learned counsel for the res¬ 
pondents has not supported the decree of 
the District Judge on the ground that 
no appeal lay to him, but his contention 
before me is that the decree of the learn¬ 
ed District Judge dismissing the appeals 
filed by the defendant should be upheld 
on the ground that the appeals filed by 
the defendant wore filed beyond the ex¬ 
piry of the period of limitation. His 
argument is that though the right of ap¬ 
peal is a substantive right, no one has a 
vested right in a period of limitation 
and he argues that the Indian Limita¬ 
tion Act not having been made applicable 
to suits and proceedings under the new 
Agra Tenancy Act, Act 3 of 1926, the 
defendant is not entitled, in the com¬ 
putation of the period of limitation for 
filing an appeal to the exclusion of the 
time taken in obtaining certified copies 
of the judgment and decree of the learned 
Assistant Collector. In support of this 
contention he has placed reliance on the 
decision of Baijnath v Doolarey Hajjam 
(2). It was held in that case that the 
rules of limitation are prima facie rules 
oi procedure and that rules applicable to 
an appeal must be rules of limitation 
which are in force at the time when the 
appeal is filed. He has also placed re¬ 
liance on S. 231, Agra Tenancy Act, and 
has argued that the provisions of that 
section lead to the conclusion that no sec¬ 
tion of the Indian Limitation Act except 
S. 5 of that Act has been made applicable 
to suits and proceedings under the Te¬ 
nancy Act. . , 

I am unable to agree with the conten- ( 
tion of the learned counsel for the res-, 
pondents. By S. 231, Act 3 of 1926, all 
that the legislature intended to and did 
provide was that the provisions of S. 5,j 
Lim. Act, would apply to all suits and ; 
proceedings under that Act. The neces-; 
sity for enacting that section must have; 

(1) A. I. R, 1928 AIL 437=30 All. 965 (F.B.)- 

(2) A. I. R. 1928 All. 708=50 All. 865. 
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been occasioned by the provision in S. 5, 
Lim. Act that that section may bo made 
applicable by any enactment for the 
time being in force to applications other 
than those enumerated in that section. 
Further S. 5, Lim. Act, does not apply to 
suits, and it seems that in this respect 
the framers of the Agra Tenancy Act 
wanted to extend the scope of that sec¬ 
tion and to apply it to suits as well. 
The mere fact that there is a specific 
section in Act 3 of 1926 providing for 
the applicability of S. 5, Lim. Act, does 
not lead to the conclusion that it was in¬ 
tended by that section to exclude the ap¬ 
plicability of the rest of the Limitation 
Act to suits and proceedings under the 
Tenancy Act. It will be noticed that 
neither the old nor the present Tenancy 
Act prescribes any period of limitation 
for appeals preferred in the Court of Dis¬ 
trict Judges against the decrees of Assist¬ 
ant Collectors of the first class and as 
pointed out in the case of Bam Lai v. 
Amar Chand (3) : 

“As a matter of recognized practice, limi¬ 
tation for appeals to District Judges has al¬ 
ways been taken to be one month from the 
date of the decree.” 

It was further held in that case that 
inasmuch as the provisions of the Code 
of Civil Procedure, with certain modifi¬ 
cations and exceptions, have been made 
applicable to all suits and other proceed¬ 
ings under the Tenancy Act so far as 
they are not inconsistent therewith, an 
appeal against a decree of an Assistant 
Collector to the District Judge is govern¬ 
ed by the procedure prescribed by the 
Code of Civil Procedure and that Art. 152, 

Lim. Act, is the article applicable to 
such appeals. 

In my judgment the defendant in com¬ 
puting the period of limitation for the 
appeals filed by him in the Court of the 
District Judge was entitled to exclude 
the time taken in obtaining certified 
copies of judgments and decrees, and it 
is agreed by the learned counsel for the 
respondents that if that time is excluded 
the appeals filed in the Court of the Dis¬ 
trict Judge were within time. For the 
reasons given above I allow these appeals, 
set aside the decrees of the learned Dis¬ 
trict Judge in both appeals and send the 
cases back to him with direction to read¬ 
mit the appeals to their original number 
and dispose them of according to law. 

(3) [1912] 10 A. L. J. 535=17 I. C. 653^ 


Costs here and hitherto shall be costs in 
the cause and shall abide the result. 
P.N./r.K. Appeals allowed. 
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Mukerji and Niamatullaii, JJ. 

Baijnath— Defendant—Applicant. 

v. 

Dhani Bam — Plaintiff — Opposite 
Party. 

Civil Bevn. No. 265 of 1927, Decided 
on 26th April 1929, from an order of 
Munsiff, Agra, D/- 10th August 1927. 

(a) Civil P. C., Sch. 2, R. 14 —Judge, who 
was also constituted sole arbitrator, ought 
to admit review of his judgment if much of 
what is said in his judgment is not to be 
found in operative part of it. 

Where a Judgo is constituted also the sole 
arbitrator, the fact that both the capacities of 
a Judge and of an arbitrator are constituted 
in the same person should not deprive a party 
of his right of getting the matters set right 
which ho can ordinarily do by asking Court to 
remit the award to the arbitrator. And so in 
such a case the Judge ought to admit a review 
of his own judgment if much of what is said 
in his judgment is not to bo found in the 
operative part of it : 33 Gal. 421, Expl. 

[P 748 C 2] 

(b) Practice—Arbitrator. 

Practice of some Judges of accepting also 
the post of an arbitrator is strongly deprecat¬ 
ed, for Civil Procedure Code nowhere contem¬ 
plates such procedure. [P 748 C 2j 

B. Malik and Baleshwari Prasad —for 
Applicant. 

5. C. Das —for Opposite Party 

Judgment. —In this case the defen¬ 
dant is the applicant before us. A suit 
was instituted by the plaintiff-respon¬ 
dent in the Court of the Munsif of Agra 
with respect to a wall which divided the 
houses of the parties. The prayers were: 
(a) a declaration that the wall belonged 
to the plaintiff, (b) an order for removal 
of certain encroachments, (c) a perpetual 
injunction. After the case went to trial, 
the parties agreed that the Munsif 
should decide the case on an inspection 
of the documents filed by the parties 
and on an inspection of the locality aud 
they further agreed to accept the deci¬ 
sion of the learned Munsif. The result 
was that the Munsif was constituted, so 
to say, an arbitrator of the case. The 
learned Munsif wrote a judgment and 
decreed the suit in part. There was an 
appeal by the defendant which was dis. 
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missed by the learned District Judge and 
■we have to-day dismissed the second ap¬ 
peal Baijnath v. Dhani Bam (1). 

The defendant, although he filed an 
appeal, also filed an application for re¬ 
view of judgment, before the learned 
Munsif. His grounds are stated at pp 
5 and 6 of the paperbook prepared in 
this revision case. The first point was 
that the decision of the suit was very 
vague and indefinite. The rights of the 
parties have not been made clear and 
even the dispute has not been decided. 
The second point was : 

“Tko order is contrary to judgment and it 
does not decide the points which were to be 
decided.” 

The third point was : 

“The judgment shows that the wall at some 
places belongs to the defendant, but the order 
is contrary to that.” 

There were also other points taken. 
The learned Munsif fixed 26th March for 
hearing of the case. In the meantime, 
it was discovered, that there was a defi¬ 
ciency in the Court*fee and the defendant 
was asked to make good this deficiency. 
In the meanwhile, the record of the case 
went before the District Judge before 
whom the appeal was and nothing fur¬ 
ther was done in the matter of the re¬ 
view. On 26th March 1927, the plain¬ 
tiff appeared before the Munsif and filed 
his objection to the defendant’s applica¬ 
tion for review of judgment. The record 
came back to the Munsif after the dis¬ 
missal of appeal, but it is not clear on 
what date. The order that we find be¬ 
low the appellate order on the order 
sheet, is the order of 10th August 1927. 

which is complained of. It does not ap¬ 
pear at all that the counsel for the par¬ 
ties were given notice of this date or 
were heard. 

The question before the learned Munsif 
was whether he should allow a review of 
his judgment. The learned Munsif, in 
dismissing the application stated that he 
was an arbitrator, that his decision was 
binding on the parties. Having said so, 
he said: 

“Application for review do93 not lie a3 tbero 
i3 no sufficient cause for review.” 

We are of opinion that the learned 
Munsif never applied his mind to the 
application at ail. If he had looked into 
the application, he would have found 
that there was abundant matter to which 
his attention could validly be directed. 
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His own decision is not reflected clearly 
in the concluding portion of the judg¬ 
ment, which is the operative portion 
The decree as it stands does not make it 
clear as to what he found. In these cir¬ 
cumstances we must hold and do hold 
that the Judge did not apply his mind to 
the application and too summarily dis¬ 
missed it. He must now apply his mind 
and decide it. 

The learned counsel for the respondent 
took the objection that it was not open 
to the Munsif to admit an application 
for review because he was an arbitrator. 
The learned counsel has relied on the 
case of Baikantha Nath v. Sit a Nath { 2). 
We have considered that case. It is not 
clear on what matter the learned Munsif 
had admitted a review of judgment. It 
may be, and very likely that was the 
case, that he admitted a review of judg¬ 
ment on the merits and gave a judgment 
which was, to some extent at any rate, 
contrary to the judgment which he had 
given at the eudier stage. If that was 
all that the case decided, we need not 
disagree with it; but if it really went 
further, we should, with all respect, dis¬ 
agree with that view. 

The Munsif, in accepting the position 
of an arbitrator, had a two-fold capaci¬ 
ty. He was an arbitrator, but he was 
also the Court. If the arbitrator left 
anything undecided, the parties would 
be entitled to go to the Court and to ask 
the Court to remit the award to the arbi¬ 
trator. The fact that the two capacities 
were constituted in the same person, 
should not deprive a party of his right 
of having matters set right. We 
thoroughly deprecate the practice of some 
officers accepting the position of an arbi¬ 
trator without the previous sanction of, 
his superior officer : vide para. 1292 of 
the Manual of Government Orders, Ch. 

42, Part 7. The position that has 
been created by the learned Munsif’s act, 
is very awkward indeed. It tends to de¬ 
prive a party of taking exceptions to the 
award on grounds enumerated in para. 

14, Sch. 2, Civil P. C. It makes or at 
least tends to make the provisions in 
paras. 12 or 15 besides para. 14 nugatory. 
The Civil Procedure Code does, no¬ 
where, contemplate that a Court may^ 
give up its own duties and take up those 
of an arbitrator, in a suit before it.. If 
an officer should accept such a position, 


(1) A. I. R. 1023 All. 577. 


(2) [1911] 38 Cal. 421—9 I. C. 296. 
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he should act after the case has gone to 
some other Court. In that case, his own 
proceedings will he subject to all the 
rules in Sch. 2, Civil P. C. and the arbi¬ 
tration will be regular and legal, and the 
anomalous position that now has arisen 
will never arise. We trust that our re¬ 
marks will be borne in mind by the sub¬ 
ordinate officers and they would refuse 
to be constituted the sole arbitrator, 
even where the partios want to consti¬ 
tute them the sole arbitrator. 

We have considered the judgment of 
the learned Munsif and the operative 
portion of it and we do find that a good 
deal of what is said in the judgment, is 
not to be found in the operative part of 
it. We do not say anything more, for we 
are remitting the whole matter to the 
learned Munsif himself. It may be that 
when the case goes back, it will be found 
that the officer has left the place. If 
that be the case, the fact that a notice 
was issued by the learnei Munsif who 
decided the case, will give his successor 
juiisdiction to hear the application when 
the case goes back. On the other hand, 
if the learned Munsif himself is still the 
presiding judge of the Court, no diffi¬ 
culty whatsoever may arise. We allow 
the application in revision, set aside the 
order of the learned Munsif dated 10th 
August 1927 and direct him to take up 
the application afresh and consider it on 

the merits. Costs here and hitherto will 
abide the result. 

S.n./r.k. Case remanded. 
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SULAIMAN AND NlAMATULLAH, JJ. 

Secy, of State and another — Defen¬ 
dants—Appellants. 


v. 


Ro^pAlloft!™ Gflhotey ^“Plaintiffs— 

oecond Appeal No. 760 of 1926,De- 

n nl . 0t r h June 1929 ' fr om decree of 

ary 1926^' JUd8e ' Asra ’ D/ ' 2 ° th Jaau ' 

CornDant^f ^ C j’ ^ ^~P erson suing Railway 
signed to |.° r da ” ages ~ Son:le packages con- 

B Under tWO "•'‘-note, in form 

lockh,,. ? g °" containing bagshaving no 
nine , r “• ° n ‘ y c ‘<" shackle-Theft not on run- 
I- i 2 . f ,n Sufficient evidence held estab- 

support finding of fact of wilful 
2 eel and consignee was entitled to damages. 

A person brought a suit against a railway 


company*for damages. Some of the packages 
of sugar consigned to him under two risk- 
notes in form B were lost. The waggon in 
which the bags wero loaded had no lock on it 
at all but a tin shackle had been put on it 
which could bo broken by -any instrument. 
There had been many thefts on the lino and 
it was followed that the theft did not take 
place on the running train. 

Held : that there was sufficient legal evi - 
denco to support finding of wilful neglect and 
it being a finding of fact was binding in second 
appeal and that the person was entitled to 
damages as complete packages vsere lost : 
A.I.R. 192G AIL 369 (F. B.), Rel. ou.[P 750 C 1J 

U . S. Bajpai —for Appellants. 

K. N. Katin —for Respondents. 

Judgment. This is a defendants’ ap¬ 
peal arising out of a suit for damages 
brought against the East Indian Railway 
Company. 126 bags of sugar were con¬ 
signed to the plaintiff under two risk- 
notes in form B, out of which 18 were 
found missing on arrival and two bags 
which did not belong to the plaintiffs 
were also tendered by the railway com¬ 
pany, of which the plaintiff’s munib re¬ 
fused to take delivery. 

The plaintiff alleged that there was a 
wilful neglect on the part of the railway 
Company and that the plaintiff’s pack¬ 
ages having been lost he was entitled tc 
damages a3 well as interest. The de¬ 
fence taken by the railway company was 
that there was no wilful neglect on their 
part and that it was a case of robbery 
from a running train and the company 
was, therefore, protected. The lower ap¬ 
pellate Court has conceded in favour of 
the company that the burden of proving 
wilful neglect was on the plaintiff but 
held that the burden of proving a robbery 
from a running train was on the defen¬ 
dant company. It has hold that there 
was no satisfactory evidence in this case 
to prove theft from the running train. As- 
regards wilful neglect, it has found that 
the wagon in which the bags were loaded- 
had no lock on it at all hut a tin shackle* 
had been pub on it, which could be broken 
by any instrument. It has further found 
that there have been many thefts cn this- 
line. The finding that there was no theft 
on the running train also led to the con¬ 
clusion that the theft took place at a 
time when the train was not running but 
was standing at some station or in some 
yard. Having regard to all these circum- 
stances, the learned Judge has recorded a 
finding that wilful neglect has been estab¬ 
lished in this case. In our opinion it is 
impossible to say that there was no legal 
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evidence to support the finding. The 
finding is really a finding of fact, and 
must be accepted in second appeal: see 
Bindraban v. G. I. P. By (l). 

The learned Judge is quite right that, 
complete packages having been lost, the 
plaintiff is entitled to damages. It has 
not been argued before us that the inter¬ 
est allowed on the claim was not justified. 
The appeal is dismissed with costs, in¬ 
cluding in this Court on the higher 
scale. 

p.n./r.k. Appeal dismissed. 

(1) A.I.R. 1926 All. 369 (F.B.). 
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Young, J. 

Mansa Singh —Accused—Applicant. 

v. 

Emperor — Opposite Party. 

Criminal Ref. No. 283 of 1929, Decided 
on 5th Juno 1929, made by Sess. Judge, 
Cawnpore, on 1811h April 1929. 

(a) Motor Vehicles Act (19H)—U. P. Rules 
R. 32—Words “if any person is injured” in 
R. 32 govern whole clause. 

Rule 32 was made in order to provide for 
cases whore peoplo are injured and the words 
“if any person is injured” in R. 32 govern the 
whole of the rest of the clause and the other 
construction of R. 32, viz., on the occurrence 
of any accident, if thero is no polico officer 
present, the driver or person in charge of the 
motor vehicle shall report the accident with¬ 
out delay at the nearest police station, though 
possible, cannot be accepted as correct. 

[P 750 C2] 

(b) Interpretation of Statutes Construction. 

Where thero are two possible constructions 
it is the duty of the Court to use tho common- 
sense construction. [P 750 C 2] 

M. Waliullah — for the Crown. 

Judgment. —la this case the only 
question for the decision of this Court is 
the proper construction to be put on 
R. 32 of the rule framed by the U. P. 
Government under the Motor Vehicles 
Act of 1911. The rule runs as follows: 

“On the occurrence of any accident the 
driver and the person in charge of any 
motor vehicle concerned in the accident shall, 
if any person is injured, render to such per¬ 
son all such assistance as may bo reasonably 
necessary, and shall, if there be no polico 
officer present, report the accident without 
delay at the nearest police station.” 

There are two possible constructions 
of this rule, neither of which would 
offend against the rules of construction 
or of grammar. The first is that the 
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words “if any person is injured’* govern 
the whole of the rest of the clause. The 
other construction possible is that on 
the occurrence of any accident, if there 
is no police officer present, the driver or 
person in charge of the motor vehicle 
shall report the accident without delay 
at the nearest police station. In my 
opinion, the first construction is the cor-l * 
rect one. I think the words *'if any per¬ 
son is injured” govern the whole of the 
clause. I agree with the learned Magis¬ 
trate that the second construction he 
puts upon the clause is a possible one, 
but where there are two possible con* 
structions, it is the duty of the Court 
to use the common sense construction. I 
think that this rule was made in order 
to provide for cases where people are in¬ 
jured, and that the other construction 
would put an impossible burden upon the 
motoring public, and incidentally have 
the effect of putting upon the High Court 
some time or other the duty of defining 
or limiting the use of the word “acci¬ 
dent,” otherwise, if the second construe- T 
tion is placed upon this rule, any motor¬ 
ist or any person in charge of a motor 
vehicle would be under the danger of 
fine if he did not report to the police any 
one of the hundred various things of no 
importance which might happen to him, 
but which might very well be defined as 
an accident. I accept the reference and 
set aside the conviction and fine. The 
fine, if paid, shall be refunded. 

P.N./r.K. Conviction set aside. 


>:< A. I. R. 1929 Allahabad 750 (2) 

Sulaiman and Pullan, JJ. 

Angad Singh and others —Plaintiffs— 
Appellants. i 

V. tjr 

Bahadur Singh and others —Defen¬ 
dants—Respondents. 

First Appeal No. 358 of 1926, Decided 
on 25th June 1929, from a decree of Sub- 
Judge, Jaunpur, D/- 6th April 1926. 

^ Hindu Law—Alienation—Suit by sons 
for setting aside sale deed executed by their 
father—Vendee never in possession of pro¬ 
perty— Suit is governed by Limitation Act, 

Art. 120. j. 

Where a suit was brought by certain 
Hindus for settirg aside a sale-deed exocutod 
by their father and where tho property was in 
the L/ossessiou of the mortgagee even at the 
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time of the institution of the suit and the 
vendee had never obtaiued possession, the 
suit is to be regarded as merely a declaratory 
suit and Art. 120 and not 126 applies for 
alienee did not get possession : A. I. R. 1927 
All, 702 ; 41 Mad. 650; 70 P. R. 1914, Ref. 

[P 751 C 2] 

N. P. Asthana —for Appellants. 

Ilaribans Sakai —for Respondents. 

Judgment.—This is a plaintiffs’ ap¬ 
peal in a suit brought by certain Hindus 
for setting aside a sale deed executed by 
their father. The suit was dismissed by 
the lower Court on the plea of limitation 
and counsel have argued this point only 
before us. It is conceded that the pro¬ 
perty is still in the possession of the 
mortgagee and the vendee has never ob¬ 
tained possession. The date of the sale 
is 27th November 1913, and the suit was 
brought within 12 years. No doubt the 
plaintiff was under the impression that 
Art. 126, Lim. Act, applied to the case. 
But that article gives the period from 
which limitation begins to run as being 
when the alienee takes possession of 
the property.” The view taken by the 
lower Court and pressed upon us by the 
respondent is that where the alienee has 
not taken possession Art. 126 cannot 
apply, and if that article does not apply 
the only article applicible is 120 which 
prescribes a period as six years, and in 
that case the suit would be barred. A 
similar case came before a Bench of this 
Court and is reported in Bindeshri 
Upadhia v. Sital Upadkia (1). The 
view taken by the Judges was that the 
article could apply to a case where the 
alienee gets possession. It is true that 
a reference is made in the judgment to a 
decision of the Madras High Court re¬ 
ported in Munia Goundan v. Ramasamy 
Chetty (2) but we have read that judg¬ 
ment very carefully and we do not con¬ 
sider that it can he taken as an authority 

• i » - •» 

either for the proposition advanced by 
the appellant or for that relied upon by 
the defendant. The only other judgment 
to which wo have been referred and 
which in our opinion is in point is one 
of the Punjab Chief Court, Dev Raj v. 
Shiv Ram (3) where the Judges said : 

It seems to us clear that to ask for a thing 
to be set aside implies a prayer for immediate 

(1) A. I. R. 1927 All. 702—50 All *63„ 


relief, and not for a mere declaration that on 
the happening of a future contingency certain 
results will follow.” , 

In this case there is no prayer for an 
immediate relief and if there wore it 
could not he granted because the alienee is 
not in possession. This must be regarded 
as a merely declaratory suit and the onl> 
article of the Limitation Act which ap¬ 
plies is in our opinion Art. 120. The 
suit therefore was rightly dismissed as 
being barred by time and we dismiss this 
appeal with costs. 

P.N./R.K. Appeal dismissed . 
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Jeot Ram 
Appellant. 


Dalal, J. 
Ckaudkari 


Defendant 


Mt. Lauji and another —Plaintiff and 
Defendant—Respondents. 

Second Appeal No. 313 of 1928, Decid¬ 
ed on 2bth June 1929, from a decree of 
Dist. Judge, Gorakhpur, D/- 6th Decem¬ 
ber 1927. 

^ Hindu Law — Maintenance—Father in- 
1 aw gifting portion of His self-acquired pro¬ 
perty to one of his sons-Widow-daughter- 
in-law is entitled to maintenance out of such 
property. 

Father-in-law is under a moral obligation to 
maintain a widow of a pre-deceased son and 
this moral liability becomes a legal obligation 
in tho^hands of his surviving sons who inherit 
father’s estate ; and no distinction should be 
drawn in this respect between property which 
is inherited from the father-in-law and pro¬ 
perty which is gifted by him. Thus if father- 
in-law gifts a portion of self-acquired property 
to one of his sons, daughter-in-law is entitled 
to maintenance out of such property ; 25 

Bom. 263, not Full.; A. I. R. 1924 Cal. 364 ; 11 
All. 194 and 22 Mad. 305, R<sl. on. [P 752 C 1, 2] 

S. P. Sinha —for Appellant. 

D. P. Malaviya for Respondeat. 

Judgment. This appeal involves a 
question of law which has not so far been 
specifically decided by this Court. The 
plaintiff Mt. Lauji is the widow of a pre¬ 
deceased son of one Abhilakh who 
owned 2 annas self-acquired property 
Admittedly this property was acquir¬ 
ed by Abhilakh subsequent to the death 
of Dubri, husband of Mt. Lauji, the plain- 

4-: FT \ LL : 1.1.1. in , . J . * iu 


(2) [1918] 41 All. 650-31 M. L. J. 1*8=8' t £ Abhilakh i A fV P^n- 

M.L.W. 28=45 I. G. 867 =( 1918) JI.W F s U . lef r fc hlin surviving three 

448. * V* \ A Arsons Palakdhari, Jeot Ram and Sheo 

(3) 119141 70 P. R inid=Jfcin p r. r ion .frGnvind. Tlnrino Ulo i;f„n_ i _ .... , 
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Govind each, while the balance of 8 pie 
was inherited by Palakdhari. Such ap¬ 
pears to be the fact, though it is not ex¬ 
plained why the 8 pie share outside the 
two gifts was not inherited by all the 
three brothers. The moral obligation of 
Abhilakh to maintain the widow of a 
predeceased son cannot be denied. It is 
well established in this Court since 1888 
in the case of Janki v. Nand Bam (l) 
where a Pull Bench of this Court hold in 
favour of the moral liability of the father- 
in-law which became a legal obligation in 
the hands of his surviving son who inhe¬ 
rited the father’s property. The right, 
therefore, of Mt. Lauji to recover her 
maintenance allowance which has been 
fixed at Rs. 9 per month from the 
8 pie share left by Abhilakh at 
the time of his death is admitted. 
In this second appeal Jeot Ram has rais¬ 
ed the argument that his 8 pie share 
which he received by gift was not liable. 
Tie has in his favour a Bench judgment of 
the Bombay High Court in the case of 
Bai Parvoti v. Tancadi Dolatram (2). 
It was held there that the widow of a 
predeceased unseparated son had no right 
to maintenance from a person to whom 
her father-in-law had bequeathed the 
whole of his self-acquired property. This 
judgment, however, appears to have been 
arrived at laboriously after distinguish¬ 
ing the previous Bombay case of Yamuna- 
bai v. Manubai (3). The authority of 
both the Calcutta and Madras High 
Courts is in favour of the plaintiff. In 
Gopal Chandra Pal v. Kedambini Dasi 
(4) a Bench of two Judges including Sir 
Asutosh Mookerjee held that no distinc¬ 
tion should be drawn between property 
which is inherited from the father-in- 
law and property which is gifted by him. 
At p. 237 of the report they dissented 
from the Bombay ruling and observed : 

But we are unable to accept tho contention 
that the daughter-in-law is not entitled to 
maintenance out of the property in the hands 
of a donee or devisee. If the contention of tho 
appellant were to prevail, it would be possible 
for tho father-in-law to evade his moral obli¬ 
gation and protect his estate after his death 
from the claim of the daughter-in-law, which, 
according to well established rules, at this 
stage ripens into a legal claim. It is on f his 
principle that a contrary view has been main- 
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tained in the cases of Yamunabai v. Manubat 
(3) and Rangammal v. Echammal (5).” 

The Bombay High Court pointed out 
that in the Madras case referred to in 
the Calcutta ruling the remarks of the 
learned Judges were mere obiter dicta on 
which the judgment distinctly stated it 
was not necessary to found a decision. In 
the Madras case, however, the opinion, 
whether necessary for the decision of the 
case or not, was expressed by such a 
great Hindu jurist as Subramania Ayyar 
who delivered the judgment. The learned 
Judge observed at p. 307 of the report : 

The bettor conclusion is, perhaps, that the 
paiuy whose moral claim becomes a legal right 
would not be affected by testamentary disposi¬ 
tions in favour of volunteers made by the per¬ 
son morally bound to provide the maintenance. 
No doubt, if the title of the female claiming 
the maintenance were dependent on the voli¬ 
tion of such a testator he could, by his will, 
have directed that she should get no main¬ 
tenance out of his estate. But in cases like 
this, her claim to maintenance, originating 
from tho status acquired by her marriage, be¬ 
comes a legal right independently of his voli¬ 
tion and comes into existence at the same 
moment as the dispositions in favour of tho 
volunteer become operative. It is consequent¬ 
ly difficult to see how the latter could affect 
the former.” 

My opinion, therefore, is that the view 
of law taken by the subordinate Courts is 
correct. Mr. Sinha expressed the appre¬ 
hension that Mt. Lauji will recover the; 
entire maintenance allowance from his 
client Jeot Ram, the appellant, as she was 
living with Palakdhari. This difficulty 
can be easily solved. The decree can be 
split up. I direct that the plaintiff shall 
recover Rs. 3 from every one of the three 
brothers Palakdhari, Jeot Ram and Sheo 
Govind, and that their liability shall not 
be joint. The maintenance for one year, 

Rs. 108, for the year prior to the institu¬ 
tion of the suit shall also be recoverable 
separately frum every brother at the 
rate of Rs. 36 from each. This amend¬ 
ment shall be made in the decree of the 
lower appellate Court ; otherwise the 
appeal is dismissed. The defendants 
shall jointly pay costs of the two subordi¬ 
nate Courts, while in this Court the par¬ 
ties shall bear their own costs. 

P.N./r.K. Appeal dismissed. 


(1) [1889] 11 All. 104=( 1B89) A. m 
(F.B.). 

(2) [1901] 25 Bom. 263=2 Bom. L. ri. 894. 

(3) [1899J 23 Bom. 603=1 Bom. L. R. 95. 

(4) A. I. R. 1924 Cal. 364. 
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Bennet and Iqbal Ahmad, JJ. 

% 

( Bolira) Kanhaiya Lal —Plaintiff 
Appellant. 

v. 

Girwar and others —Defendants Res¬ 
pondents. 

Second Appeal No. 904 of 1926, Deci¬ 
ded on 28th June 1929, against decree of 
Sm. Cause Court Judge, Agra. 

(a) Adverse possession—Onus lies on clai¬ 
mant. 

The burden of proving title by adverse pos¬ 
session lies upon the person claiming to have 
acquired title by such possession. [P 753 C 1] 

# (bj Limitation Act, Art. 144—Art. 144 
applies to suit for possession of immovable 
property on basis of title. 

The article applicable to a suit in which the 
plaintiff sues for possession of immovable pro¬ 
perty on the basis of his title is Art, 144 and 
if in such a suit the plaintiff proves his title, 
he is entitled to a decree, unless the defen¬ 
dant succeeds in establishing his adverse pos¬ 
session for a period of more than 12 years: 
A. I. R. 1928 All. 412; A. I. R. 1928 P. C. 146, 
Disc, and DistA. I. R. 1916 P. CT. 21; 41 All. 
669; A.l.R. 1925 All. 454, Rel. ow.[P 753 C 1, 2] 

# (c) Limitation Act, Art. 142—Art. 142 
is restricted to cases in which relief sought 
is based on possessory title. 

Article 142 is restricted to cases in which 
the relief for possession sought by the plain¬ 
tiff is based on what may be styled 'as posses¬ 
sory title and the burden of proving the fact 
that the plaintiff was in possession and was 
dispossessed within 12 years of the date of the 
suit lies on the plaintiff and on proving those 
facts, the plaintiff is entitled to a decree un¬ 
less the defendant establishes that he is tho 
true owner of the property in dispute. 

[P 753 C 1] 

S. K. Dar—iov Appellant. 

G. Agarwala —for Respondents. 

Judgment. — This appeal must be 
allowed. It is impossible to contest the 
proposition that the onus of establish¬ 
ing title by reason of possession for a 
certain requisite period lies upon the 
person asserting such possession. In 
other words, the burden of proving title 
by adverse possession lies upon the per¬ 
son claiming to have acquired title by 
such possession. The findings of the 
lower appellate Court in the present case 
are that the plaintiff’s title to the pro¬ 
perty in dispute has been proved, and 
that the evidence of both parties as re¬ 
gards possession is worthless. On these 
findings, in our judgment, the plaintiff 
was entitled to a decree. 

The article applicable to a suit in 
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which the plaintiff sues for possession of 
immovable property on the basis of his 

title is Art. 144, Sch. 1, Lim. Act. 
and if in such a suit the plaintiff proves 
his title, he is entitled to a decree unless ( 
the defendant succeeds in establishing; 
his adverse possession for a period of 
more than 12 years. To cases in which 
the plaintiff claims relief on the basis of ( 
his title Art. 142 has no application i 
That article applies to suits in which the 
plaintiff claims possession of property on 
the ground that while in possession he 
was dispossessed, or his possession was 
discontinued by the defendant. In other 
words that article is restricted to cases 
in which the relief for possession sought 
by the plaintiff is based on what may be 
styled as possessory title. Every person 
is entitled to have his peaceful possession 
protected and no one has a right to take 
the law in his own hands and disturb 
the peaceful possession of another. Pos¬ 
session is in itself title and good against 
everybody except the true owner. In 
short, there may be cases in whichaper-| 
son, though not the true owner, has been, 
in peaceful possession of property and his 
possession is disturbed. In such cases 
the person dispossessed has a right to 
claim to be restored back to possession 
on proving the fact of his possession and 
his dispossession or discontinuance of 
his possession by the defendant within 
a period of 12 years prior to the institu¬ 
tion of the suit. To such cases Art. 142 
applies, and the burden of proving the 
fact that the plaintiff was in possession 
and was dispossessed within 12 years of 
of the date of the suit lies on the plain¬ 
tiff and, on proving these facts, the 
plaintiff is entitled to a decree unless the 1 
defendant established that he is the 
true owner of the property in dispute. 

Another class of cases are those in 
which the plaintiff sues for possession 
of immovable property both on the 
ground of his title and on the ground of 
his possession having been disturbed by 
the defendant. In such cases if he proves 
his title, the burden of establishing title 
by adverse possession for more than 12 
years lies upon the defendant and if he 
succeeds in proving that fact, the suit 
must fail; otherwise the plaintiff is en¬ 
titled to a decree. To this extent Art. 
144 will apply to such a suit. But it 
may be that the plaintiff, though not 
able to substantiate his title, is in a 
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position to prove his possession and dis¬ 
possession by defendant within 12 years. 
If that be the case, Art. 112 will apply 
and burden will lie on the plaintiff. In 
short, suits for possession based both on 
the plaintiff’s title and possessory title 
invite the application of Arts. 142 and 
144, according to the varying circum¬ 
stances of each case. 

The view that we take is in consonance 
with the view of their Lordships of the 
Judicial Committee in Secy, of State v. 
Chellikani Rama Rao (1) and the deci¬ 
sions of this Court reported in Jaichand 
v. Girwar Singh (2) and Ali Hammad 
v. Ghur Pathar (3). The learned advo¬ 
cate for the respondents has placed reli¬ 
ance on the case of Sita Ram Dube v. 
Ram Sunday Parsad (4) and .4. I. R. 
1928 P. C. 146 and 165. In our opinion, 

neither of these cases have any bearing 
on the controversy before us. Ali that 
was decided in the case reported in Sita 
Ram v. Ram Sunday (4) was that, where 
a purchaser in execution has obtained 
delivery of possession, in accordance with 
law, that would, as between the parties to 
the proceedings or delivery of possession, 
give a new start for the computation of 
limitation and the auction purchaser is 
entitled to a decree for possession provi¬ 
de 1 he brings his claim within 12 years 
from the date of delivery of such posses¬ 
sion. No one can controvert that proposi¬ 
tion of law, but that proposition has no 
application to the facts of the present case. 

The case of Kamakhya Nayayan 
Singh v. Ram Raksha Singh , A. 1 . R . 
1928 P. C, 146 also has no bearing on 
the question before us. In that case the 
claim of the plaintiff, whose predecessor- 
in-title had granted a lease, as against 
the assignee of the lessee was dismissed 
on the ground that no contract of ten¬ 
ancy between the lessor and the assig¬ 
nee of the lessee had been established and 
that the lessee had established his title 
by adverse possession for a period of 
more than 12 years. Similarly in the 
last case cited by the learned counsel for 
the respondent the claim of the plaintiff 
was dismissed as against the defendant 
on the ground that the plaintiff having 
obtained a decree for possession against 

fl) A. I. R. 1915 P. C. 21—39 Mad. 617=43 

I. A. 192 (P.G.). 

(2) [1919] 41 All. 669=52 I. C. 366 = 17 A. L. 

J. 814. 

(3) A. I. R. 1925 All. 454=47 All. 3S9. 

(4) A. I. R. 1928 All. 412=50 All. 813. 
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the defendant of that suit had taken no 
step for a period of 12 years to enforce 
that decree and *to obtain possession of 
the property. It is manifest that from 
the date of the decree for possession 
the possession of the defendant of that 
suit was in fact and in law adverse to 
the plaintiff of that suit and, as such, 
the view expressed by their Lordships of 
the Judicial Committee in that case in 
no way militates against the view taken 
by us in the present case. For the 
reasons that we have given we allow this 
appeal, set aside the decrees of the 
Courts below and decree the plaintiff’s 
suit with costs in all Courts. 

P.N./r.k. Appeal allowed • 
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SULAIMAN AND NlAMATULLAH, JJ. 

Balbhadday Pyasad— Defendant—Ap¬ 
plicant. 

v. 

Mt. Plaintiff—Opposite Party. 

Civil Revn. No. 120 of 1928, Decided 
on 13th June 1929, against order of Sub- 
Judge, Cawnpore, D/- 14th January 1928. 

Transfer of Property Act, S. 83 — Money 
deposited to credit of two mortgagees—One 
of them dead—Court has jurisdiction to con¬ 
sider who was mortgagee at time of appli¬ 
cation for withdrawal of deposit—Refusing 
inquiry is failure of exercise of jurisdiction. 

Where money is deposited to the credit of 
two mortgagees and one of them is dead the 
Court is competent to consider who the mort¬ 
gagee was at the time when the application 
was made, that is to say, whether the appli¬ 
cant alone is entitled to withdraw the money. 
A Court refusing to make such inquiries fails 
to exercise jurisdiction which is vested in it, 

[P 750 C 1] 

S. N. Seth —for Applicant. 

Judgment. —This is an application in 
revision from an order, dated 14th Janu¬ 
ary 1928, refusing to allow the applicant 
to withdraw the money deposited under 
S. 83, T. P. Act, by the mortgagor. The 
money was deposited in favour of the 
present applicant and hi3 father on 16th 
October 1922. An application was made 
on 9th December 1922, on behalf of the 
presen t applicant alone, which was con¬ 
signed to the record room on the ground 
that both the mor tgagees had not joined. 
Later on, a fresh application wae made by 
the applicant, alleging that his father 
had not been heard of for more than 
seven years, and must be presumed to be 
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Head. The learned Judge has considered 
•that he is not competent to make en¬ 
quiries into the death of the applicant’s 
father, and has thought that without the 
consent of the mortgagor he cannot order 
the money to be paid to only one of the 
mortgagees. 

In our opinion, the Court below has 
failed to exercise jurisdiction which was 
vested in it. The amount was deposited 
to the credit of the two mortgagees ; but 
the Court was competent to consider who 
the mortgagee was at the time when the 
application was made, that -is to say, 
whether the present applicant was alone 
entitled to withdraw the money. This 
may be so, because he is now the sole 
surviving member of the family, or it 
may be that he is the karta of the Hindu 
■family or otherwise authorized to with¬ 
draw the money. We accordingly set 
aside the order and send this case back 
•for disposal according to law. 

IEM./r.K. Case remanded. 

A. I. R. 1929 Allahabad 755 

Sul aim an and Pull an, JJ. 

Ganeshi Lal — Plaintiff —“Appellant. 

v. 

Chob Singh and others —Defendants — 
'Respondents. 

Second Appeal No. 1725 of 1927, Deci¬ 
ded on 9bh July 1929, from a decreo of 
District Judge, Aligarh, D/- 15th August 
1927. 

(a) Agra Pre emption Act, S. 5 —Record 
recognizing right of pre-emption—Wajib-ul- 
arz is conclusive evidence of custom of pre¬ 
emption. 

Oace plaintiff shows that there was a wajib- 
ul arz prepared relating to a mahal which 
contained the record recognizing the right of 
pre-emption, whatever its extent and in what- 
ever form expressed, the Court ought to pre¬ 
sume under S. 5 of the Act that chore is a 
custom of pre-emption. From that moment 
the entry in the wajib-ul-arz ceases to be of 
any significance. [p 755 q 2] 

(b) Agra Pre-emption Act, S. 12—Petty 
proprietor has preference over cosharers if 
he is coparcener in the very interest sold. 

Under S. 12 a petty proprietor has prefer¬ 
ence over cosharors if ho is a coparcener in 
the proprietary interest sold. But he must 
be a coparcener in the very interest which 
ha* been sold and not merely a petty preprie- 
.tor of any other hand. [p 755 0 2] 

N. P. Asthana —for Appellant. 

Baleshwari Prasad for Respondents. 


Judgment.—This is a plaintiff’s ap 
poal arising out of a suit for pre-emption. 
The plaintiff owns khewat 7 which con¬ 
sists of an isolated plot which is a re¬ 
sumed muafi. The property sold con¬ 
sists of plots in khewat 18 which also 
are resumed muafi lands. The learned 
Judge has found that these are potty pro¬ 
prietary interests and do not represent 
zamindari shares in the raahals. 

The plaintiff produced a wajib-ul-arz 
of '1872 which contains a record of 
custom. The lower appellate Court has 
gone into the provisions of the wajib-ul- 
arz aud discussed its various clauses and 
then come to the conclusion that the 
entry in it did not relate to these muafi 
lauds. He has further found that the 
plaintiff ’3 case would fail on the terms of 
the wajib-ul-arz. As regards S. 12, Pre¬ 
emption Act, he has thought that the 
question did not arise in this case. He 
has accordingly dismissed the suit. 

In our opinion the judgment of the 
Court below is wrong on both ths points, 
though the decree is right. Once the 
plaintiff showed that there was a wajib- 
ul-arz prepared relating to this mahal 
which contained a record recognizing a 
right of pre-emption, whatever its extont 
and in whatever form expressed, the 
Court ought to have presumed under 
S. 5 of the Act that there was a custom 
of pre-emption. From that moment the 
entry in the wajib-ul-arz ceased to be of 
any significance. The custom which is 
presumed to exist is the custom which 
is specified in S 12 of the Act and no 
other custom. Under S. 12 of the Act a; 
petty proprietor has preference if lie is a 
coparcener in the proprietary interest 
sold. In such cases he is given pre-| 
ference over even cosharers. But he 
must be a coparcener in the very in¬ 
terest which has been sold and not merely 
a petty proprietor of any other lands. 

In the present case the plaintiff is not 
a coparcener in the interest which has 
been sold, namely the plots in khowat 18. 
He does not come under Cl. 1 specified 
in the section. On this point the suit 
should have been dismissed. The appeal 
is accordingly dismissed with costs in¬ 
cluding in this Court fees on the higher 
scale. 

R.M./b.k Appeal dismissed . 
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Boys and Bennet, JJ. 

Jai Jai Ram and others —Plaintiffs. 

v. 

Janki and others —Defendants. 

Misc. Case No. 157<of 1929, Decided on 
15th April 1929—Reference from Com¬ 
missioner Allahabad Division, D/- 
30th January 1929. 

Practice—Appeal should lie to Court to 
w hich it lay when suit filed in spite of sub¬ 
sequent change in law. 

An appeal should lie to tlio Court to which 
an appeal lay at the time the suit was filed 
in spite of subsequent change in the law ap¬ 
plicable to the case, whether the Act pro¬ 
vides for an appeal or not : (1005) A. C. 368 

and A. I. B. 1028 AIL 437 (F. B.) t Bel. on. 

[P 756 C 2] 

Judgment.—This is a reference by 
the Commissioner of the Allahabad 

Division under S. 207, Act 3 of 1926 on 

a question of jurisdiction. *The suit 
in question was brought by the plaintiffs 
who claimed to be exproprietary tenants 
of a holding, and they sued the defen¬ 
dants for ejectment under S. 58, Agra 
Tenancy Act, 2 of 1901, alleging that the 
defendents were their sub-tenants. The 
defendants claimed to hold as khudkasht 
and not as sub-tenants. The Assistant 
Collector decided that the defendants 
held the land as khudkasht and not as 
sub-tenants of the plaintiffs, and he dis¬ 
missed the suit on these grounds. The 
plaintiffs filed an appeal against this 
order in the Court of the District Judge 
of Cawnpore. The respondents objected 
that an appeal did not lie to the District 
Judge. The District Judge held that 
under S. 271, Expin. 2, Act 3 of 1926, a 

question of proprietary right did not in¬ 
clude the question whether . land in the 
actual possession of a proprietor thereof 
was held by such proprietor as his sir 
or khudkasht or as a tenant or sub¬ 
tenant, and accordingly he held that do 
question of proprietary^ right was 
raised in the appeal in his Court, and 
therefore the appeal lay to the Com¬ 
missioner and not to the District Judge. 
It is clear that under Act 2 of 190L an 
appeal in the present case would have 
lain to the District Judge, because there 
was no proviso in that Act similar to 
S. 271, Expln. 2, Act 3 of 1926. The sole 
question is whether the procedure for 
the appeal should be under Act 2 of 1901 
or under Act 3 of 1926. It has been laid 


down by a Full Bench of this Court in 
Rama Singha v. Shankar Dayal (l)* 
that an appeal is a mere continuance of 
the original proceedings initiated by 
the filing of the plaint, and the right to* 
continue that proceeding by way of an 
appeal cannot be affected by a new Act 
unless that Act expressly makes provi¬ 
sion to that effect. Right of appeal is a 
substantive right and not a matter of 
procedure. The District Judge has- 
doubted the application of this ruling to 
the present case, and 'he considers that 
its application is limited to a case where 
the new Act provides no appeal at all. 
But in the ruling quoted reference is- 
made to the case of the Colonial Sugar 
Refining Co. Ltd. v. Irving (2). 

“In that case ordinarily an appeal lay to 
their lordships af tho Privy Council from an 
order of the Supreme Court. While the 
matter was pending in that Court the law 
was amended so as to allow an appeal to the 
High Court. Their Lordships of the Privy 
Council held that the new Act could not de¬ 
prive the party of his right to appeal to the 
Privy Council.” 

The present ca3e is similar to the 
Colonial Sugar Refining Co. Ltd. v. 
Irving (2). As it is also a case where a| 
new Act is changed, the Court to which 
the appeal lies is the Court of the Dis¬ 
trict Judge. We consider, therefore, that 
according to the Privy Council ruling 
an appeal should lie to the Court to 
which an appeal lay at the time the suit 
was filed, i. e., to the Court of the 
District Judge. We accordingly return 
this reference, and. we direct the Dis¬ 
trict Judge to admit this appeal under 
its original number and dispose of it ac¬ 
cording to law. A copy of this order will 
be sent to the Commissioner, and the 
record will be sent direct to the District 
Judge. Costs will abide the result. 

s. n./r.K. Re ference ans wered . 

~Tl)"'A. 1. R. 1928 All. 437=50 All. 965 (P. B.)> 

2) [1905J A. C. 309=74 L. J. P. C. 77=2L 
T. L. R. 513=92 L. T. 738. 
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Sen, J. 

it a Karim —Plaintiff Appellant. 

v. 

Municipal Board , Fatehpur and an- 
er —Defendants—Respondents. 

Second Appeal No. 205 of 1928, DecU 
l on 27th June 1929, against decree- 
Sub-Judge, Fatehpur. ..... 

O Jurisdiction — Bar of — Municipal 
ar d—Act of, can be questioned by a civit 
jrt if power not given by law is assumed—' 
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U. P, Municipalities Act (2 of 1916), Ss, 318 
and 321. 

If a Municipal Board assumes a power or 
authority which the law has not given, or 
acts illegally under cover of and in exoess of 
its statutory powers its action can be challen¬ 
ged in a civil Court but if it confines itself 
within its statutory powers such exercise of 
th,e powers cannot be questioned in a civil 
suit: 4 Myl. Cr. 249; 2 A. L. J. 222, Rel , on. 

[P 757 C 2] 

(b) U. P. Municipalities Act, S. 178 — 
Powers of Board. 

The Board has controlling voice not only in 
cases of erection of now building or new part 
of a building but also in cases where a build¬ 
ing was sought to be re-erected or a material 
alteretion was to be made. [P 758 C 2] 

M. A. Aziz—ior Appellant. 

S. N. Seth —for Respondents. 

Judgment. —This is an. appeal by the 
plaintiff in a suit in which the following 
relief was prayed for: The plaintiff 
-prays that the Municipal Board be 
ordered not to offer any sort of interfer¬ 
ence and not to restrain the plaintiff 
from making constructions in respect of 
the mosque in question, shown in the 
annexed map, and not to enforce the 
District Magistrate’s order, dated 12th 
September 1927, for the demolition of 
the said mosque. 

The plain till* came into Court on the 
allegation that he owned a mosque in 
mohalla Danrya in ward Chaudiana 
witnin the Municipal limits of Fatehpur, 
that the mosque being in a dilapidated 
condition, he applied to the Municipal 
Board for leave to re-erect the mosque 
on 6th June 1927, that the Municipal 
Board granted him permission on 2nd 
July 1927, that later on, two persons 
namely, Amar Nath clerk to B. Bans 
Gopal Vakil and one Basdeo made an ap¬ 
plication in the Court of the District 
Magistrate by way of an appeal and that 
the District Magistrate by his order 
dated 12th September 1927, allowed the 
appeal and directed that the Municipal 
Board should pull down the portion of 
the mosque which had been built up 
afresh. 

The suit was originally directed against 
the Municipal Board of Fatehpur. The 
Court of first instance dismissed the suit 
on the ground that having regard to the 
provisions of S. 318 and S. 32L, United 
Provinces Municipalities Act (Act 2 of 
1916, Local), the suit was misconceived 
and that the civil Court had no jurisdic¬ 
tion to entertain the suit. The lower 
appellate Court has affirmed this deci¬ 


sion. It is contended by the plaintiff in 
second appeal that tho civil Court had 
jurisdiction to entertain the suit a3 
brought. 

There can be no manner of doubt that 
the suit launched by the plaintiff was a 
suit of a civil nature and that under S. 9, 
Civil P. C,, the Court had jurisdiction to 
entertain all suits of a civil nature ex¬ 
cepting suits of which their cognizance 

was either expressly or impliedly barred: 

“ If a Municipal Board assumes a power or 
authority which the law has not given, its 
action can be challenged by a suit in a civil 
Court but if it confines itself within its statu¬ 
tory powers, such exercise of the powers can¬ 
not be questioned in a civil suit: Fremin v. 
Lewis (1) and Abdul Aziz v, Munizipal Board 
of Filibhit (2).” 

It may also be conceded that where 
the Municipal Board acted under cover 
of a statutory enactment but illegally 
and in excess of its statutory powers, 
any person aggrieved by tho said act was 
competent to seek his remedy such as was 
open to him under the general law 
except so far as the general law was res¬ 
tricted, limited or controlled by statu¬ 
tory enactment. 

The plaintiff had applied to the Board 
for permission to erect or to re-erect a 
building within the meaning of S. 17o, 
Municipalities Act. S. ISO of the Act 
provides as follows: 

“ (1) Subject to the provisious of any bye¬ 
law, the Board may either refuse to sanction 
any work of which notice has been given 
under S. 178 or may sanction it absolutely or 
subject to (a) any written directions that the 
Board deems fit to issue in respect of all or 
any of the matters mentioned in the sub-head 
(h) of heading A of S. 298, or (b) a written 
direction requiring the set back of the build¬ 
ing or part of a building to the regular line 
of the street etc.; (3) should the Board neg¬ 
lect or omit for one month after the receipt of 
a valid notice under S. 178 to make and deli¬ 
ver to the person who has given such notice 
an order of'tho nature specified in sub.S. (1) 
in respect theroof, such person may by a writ¬ 
ten communication call the attention of the 
Board to the omission or neglect, and if such 
omission or neglect continues for a further 
period of 15 days, the Board shall be deemed 
to have sanctioned tho proposed work abso¬ 
lutely. (4) Provided that nothiug in sub-3. (3) 
shall be construed to authorize any person to 
act in contravention of this Aot or of any bye¬ 
law. (5) No person shall commence any work 
of which notice has been given under S. 178 
until sanction has been given or deemed to 
have been given under this section.” 

It was, therefore, nob competent to 
the plaintiff to commence the construc- 

(1) 4 My77 Cr72Fh 

(2) [1905] 2 A. L. J. 222=(1905) A. W. N. 79. 


758 Allahabad Ata Karim v. Municipal Board (Sen, .J.) 1929 


fcion of the building in dispute without 
being armed with the sanction within 
the purview of S ISO of the Act. 


Section 318 of the Act provides as 
follows: 

“ Clause (1). Any -person aggrieved by any 
order or direction made by a Board under the 
powers conferred upon it by Ss. 180 (l) and 

ISO ..or under a bye-law made under 

heading G of S. 298, may within 30 days from 
the date of such direction or order exclusive 
of the time requisite for obtaining a copy 
thereof, appeal 'to such officer as the Local 
Government may appoint for the purpose of 
hearing such appeals or any of them, or fail¬ 
ing such appointment to the District Magis¬ 
trate: Provided that if, in the latter case the 
District Magistrate bo himself a member of 
the Board, the appeal shall lie to the Com- 
misionor.” 


It was in pursuance of S. 318 of the 
Act that Basdeo appealed to the District 
Magistrate. It is not questioned in ap¬ 
peal to this Court that the District Ma¬ 
gistrate was not the proper forucn for 
the appeal. S. 321 provides that: 

“ No order or direction reforred to in S. 318 
shall be questioned in any other manner or 
by any other authority than is provided 
therein. 

“ Claus? (2). The order of tho appellate au¬ 
thority confirming, settling aside or modify¬ 
ing any such order or direction shall be final 
p-rovidod that it shall bo lawful for the appol- 
late authority, upon an application and aitor 
giving notice to the other party, to review 
any ordor passod by him in appeal by a fur¬ 
ther order passed within three months from 
tho date of his original order.” 

The District Magistrate as the appel¬ 
late authority under S. 318 having set 
aside the order of tho Municipal Board 
according permission to build, tho ordor 
of the District Magistrate was final 
under Cl. (2), S. 321. The policy of the 
legislature seoms to have been to give a 
finality to tho orders promulgated by a 
municipal authority in pursuance of 
definite statutory provisions. In Mannua 
v. Emperor (3), Piggott, J., observes a9 
follows: 

“ Under the United Provinces Municipali¬ 
ties Act (Act 2 of 1910) tho jurisdiction of the 
civil Courts is limited by the provisions of 
Ss. 318 and 321 of the said Act. I have no 
doubt that under these sections the only 
remedy of a person who considered himself 
aggrieved by a bye-law made under S. 298 of 
the Act beading G (which is the heading 
dealing with offensive and dangerous trades) 
would be by way of appeal to the higher au¬ 
thority reforred to in S. 318, but it is by no 
means equally clear that a suit would not lie 
for an injunction to compel a Municipal 
.Board to grant the plaintiff a license for 

(3) [10199 PTA. L. J. 976=52 I. G. 785=20 
Cr. L. J. 705. 


carrying on a particular trade upon a parti^- 
ocular spot provided always that the plaintiff 
was prepared to take out the license subject 
to all the conditions prescribed by the bye¬ 
laws and could satisfy the Court that the 
Municipal Board had refused the license for 
reasons wholly unconnected with the public 
health, safety or convenience.” 

The plaintiff contends that his appli¬ 
cation to the Municipal Board was not 
for the erection of a building but for the- 
re-erection of the mosque which at one¬ 
time existed on the plot in dispute and 
that under the terms of the Municipal 
bye-laws neither the Municipal Board 
nor the District Magistrate in appeal 
was competent to forbid the construc¬ 
tion of the building or to direct the 
demolition of such portion of the mosque 
as had already been re-erected. The bye¬ 
laws framed by the Municipal Board of 
Fatehpur are not before me. I am not 
in a position to say whether the Fateh¬ 
pur Municipality intended to make a 
distinction between the erection and re¬ 
erection of a building which was sought 
to he made by any citizen. It does not, 
however, seem to square with common 
sense that any restrictions sought to be 
imposed by the Municipal Board as re¬ 
gards the erection of a building could 
have been intended to be limited to a 
building which was intended to be put 
up for the first time upon the site and 
wore not intended to be extended to the 
cases of re-erections of buildings. S. 178,! 
Municipalities Act clearly indicates that, 
the Municipal Board was to have the 
controlling voice not ouly in cases of the 
erection of a new building or new 
part of a building but also in cases, 
where a building was sought to he¬ 
re- erected or a material alteration was 
intended to be made in an existing build¬ 
ing. The learned advocate for the ap¬ 
pellant has not been able to show that 
the act of the District Magistrate in 
either entertaining the appeal of Basdeo 
or in directing the demolition of the 
portion which had already been built 
was either ultra vires or in any way in 
excess of his statutory authority. Under 
S. 186, Municipalities Act the Board 
was competent at any time by a written 
notice to direct the owner or occupier 
of any land to stop the erection, re-erec- 
tion or alteration of a building or part of 
a building or the construction or enlarge¬ 
ment of a well thereon etc. It appears 
that the powers of the Court of appeal 
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in this respect were nob different from 
the powers which were possessed by the 
Municipal Board itself. I have not the 
slightest doubt in my mind that the 
case has been properly decided by the 
Courts below that the suit i3 miscon' 
ceived and that the civil Court had no 
jurisdiction to entertain the suit or to 
grant the reliefs prayed for in the plaint. 
The result is that this appeal is dismiss¬ 
ed with costs. 

R.M-/R.K. Appeal dismissed . 
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Sul AIM AN AND Niamatullah, JJ. 

Ram Ratan —Defendant—Applicant. 

v. 

Ram Lai Singh and another —Plaintiff 
and Defendant—Opposite Parties. 

Civil Revn. No. 200 of 1928, Decided 
on 14bh June 1929, from order of Munsif 
of Binda, D/- 17th Mirch 1928. 

(a) Oaths Act (10 of 1373), Ss. 9 and 11- 

Statement on oath by witnesss is conclusive 
and binding on party offering to be bound by 
it. 

Where a party offers to be bound by the 
oath of a witness and the ovidonco is given, 
the evidence so given shall as against the per¬ 
son who offered to be bound is a conclusive 
proof of the matter stated. [P 750 C 2] 

(b) Oaths Act (10 of 1873), S. 9— Offer 

to decide case in accordance with particular 
witnesses deposition is binding, 

The offer that the casa should be decided in 
accordance with the statement of a witness 
undoubtedly amounts to an offer to bo bound 
by his deposition. [P 759 c 2 ] 

(c) Oaths Act ilO of 187 3), Ss. 9 and 11— 
Evidence is binding against parties offering 
to bind. 

Sections 9 and 11 do not require that all par¬ 
ties in a suit should agree to be so bound. The 
evidence given is binding as against those 
parties who have offered to be bound. 

[P 759 C 2] 

G. K. Shinde —for Applicant. 

Ram Nama Prasad— for Opposite Par¬ 
ties, 

Judgmnet. This is an application in 
revision by the defendant Ram Ratan. 
His mother Mt. Dukhni was also a de¬ 
fendant whom the plaintiff in his amen¬ 
ded plaint had alleged to be a pro-forma 
defendant who had no interest in the 
property. At the trial the plaintiff and 
the defendant Ram Ratan agreed to abide 
by the statement of one Bihari Singh on 
oath before the Court. Bihari Singh made 
his statement on oath and the trial Court 
prmouncod its judgment in accordance 
with the statement of Bihari Singh. On 


appeal the District Judge has held that 
inasmuch as there was no such.agreomenfc 
on hehalf of Mt. Dukhni the case should 
be disposed of on the merits as against 
her. 

Ram Ratan wants that the whole case 
should be retried and should not bo bound 
by the statement of Bihari Singh. In 
our opinion the case fell under Oaths Act. 
Under S. 9 the defendant Rim Ratan had 
offered to be bound by the oath of any 
witness and under S. II the evidence so 
given shall, as against the person who 
offered to be bound, be conclusive proof of, 
the matter stated. It is therefore clear 
that Ram Ratan cannot be allowed to 
resile from that position. His offer that 

the case should be decided in accordance 
with the statement of Bihari Singh un¬ 
doubtedly amounted to an offer to be 
bound by his deposition. Ss. 9 and 11 of 
the Act do not require that all the parties 
in a suit should agree to be so bound.| 
The evidence given is binding as against 
those parties who have offered to be bound 

The view taken by the learned District 
Judge was correct and there is no ground 
for interference in revision. The appli¬ 
cation is dismissed with costs including 
in this Court fees on the higher scale. 

V.B./r.k. Application dismissed. 
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SULAIMAN AND NIAMATULLAH, JJ. 

Collector of Ballia— Defendant—Ap¬ 
pellant. 

v. 

Benaik Pershad Pandexj and others — 
Plaintiffs—Respondents. 

Second Appeal No. 80 of 192S, Decided 
on 24th June 1929, against decree of 
Addl. Sub-Judge, Ballia,°D/- 8th Septem¬ 
ber 1927. 

(a) Court of Wards Act, S. 16— After 
person’s estate is taken over by Court of 
Wards he cannot contract debt. 

A person, after his estate has been taken 
over by the Court of Wards is not competent 
to contract a debt and any money advanced 
to him is not legally recoverable. [P 760 C 2] 

(b) Court of Wards Act, S. 16—S. 16 is 
imperative. 

Section 16 is imperative aud the presump¬ 
tion under it is not rebuttable. [P 760 C 2] 

(c) Court of Wards Act, S. 16—Notifica¬ 
tion regarding assumption of superin¬ 
tendence relating to entire estate—Superin¬ 
tendence of only part of minor’s property 
cannot be assumed. 

It is wrong to say that the Court of Wards 
oan under the law assume superintendence of 
part of the property of the minors and not be 
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doomed bo have assumed superintendence of 
another part when the notification regarding 
assumption of superintendence relates to the 
entire-estate and the mere fact that the Col¬ 
lector has omitted to take possession and 
custody of part of the property would not in 
any way take that property out of the superin¬ 
tendence of the Court of Wards : 25 All. 195 ; 
A. I. B. 1924 Ouclh 438, Bel. on. [P 760 C 2] 

U. S. Bajpai —for Appellant. 

P. L. Bauerji and K. Verma —for Res¬ 
pondents. 

Judgment.— This is a defendants’ ap¬ 
peal arising out of a suit for recovery of 
an amount from the estate of Banke 
Bahadur Singh, deceased. The plaintiffs 
impleaded the minor sons of Banke Baha¬ 
dur Singh under the guardianship of 
their mother, Mt. Janki Kunwar. She 
declined to act as guardian, and ulti¬ 
mately the Collector, as the manager of 
the Court of Wards, was appointed the 
guardian ad litem of the minors. One of 
the picas raised in defence was that the 
minors were the wards of the Court of 
Wards and could nob be sued in their 
personal capacity without impleading the 
Collector. The Court of first instance 
overruled this plea on the view that the 
presumption under S. 16, Court of Wards 
Act of 1912 was rebuttable and it was 
established by evidence that the Court 
of Wards had not in fact taken posses¬ 
sion of some of the properties of the 
wards. An appeal was preferred by the 
Collector of Ballia on behalf of the minor 
defendants, and that appeal has been dis¬ 
missed by the Judge, although he did nob 
accept the interpretation of S. 16, as put 
upon it by the trial Court. 

The whole of the Nagra estate . of 
which some properties form part which 
are stated to be still in the possession of 
the wards and not in the possession of 
the Court of Wards, was taken over by 
the Court of Wards in 1904 when the 
defendants’ grandfather was alive. Sub¬ 
sequently, the estate was released from 
its superintendence on 6th August 1923, 
and with effect from the same date there 
was a fresh assumption of superin¬ 
tendence under S.12 of the new Court of 
Wards Act 1912, and there was a notifi¬ 
cation published in the Gazette in that 
month. Banke Bahadur Singh, the father 
of the present defendants, was declared 
to be a ward of the Court, and the entire 
estate was brought under the superin¬ 
tendence of the Court of Wards. 

B 3 twaan 1920 and 1922, the plaintiffs 


advanced some money to Banke Bahadur, 
who executed a sarkhat, dated 1st Decem¬ 
ber 1922, which is the basis of the pres¬ 
ent suit. Banke Bahadur died in 1924, 
and the present suit was instituted 
against his sons in 1925. It is quite 
clear that Banke Bahadur, after his es¬ 
tate had been taken over by the Court of 
Wards was not competent to contract a 
debt and any money advanced to him 
was not legally recoverable. It is quite 
obvious that the view of the learned 
Munsif that the presumption under S. 16 
was a rebuttable presumption is wrong. 
The section provides that the whole of 
moveable or immovable property of the 
ward shall be deemed to be under the 
superintendence of the Court of Wards. 
That section is imperative, and the pre¬ 
sumption is not rebuttable. 

Both the Courts below are wrong in 
thinking that the Court of Wards can 
under the law assume superintendence of 
part of the property of the minors and 
not be deemed to have assumed superin¬ 
tendence of another part when the notifi¬ 
cation related to the entire estate. The 
mere fact that tht Collector has omitted, 
to take the possession and custody of 
part of the property, assuming that this 
is the case here, would not in any way 
take that part of the property out of the 
superintendence of the Court of Wards.; 
This point is well settled, and we may 
only refer to Lachmi Narain v. Fateh 
Bahadur (l), which has been followed by 
the Oudh Court in the case of Hari 
Kishun Das v. Mohd. Shafi Jan (2). 
S 55 of the Act also enjoins that : 

“No wards shall suo or bo sued nor shall 
any proceedings be taken in the civil Court 
otherwise than by and in the name of the Ooi- 
l 3 ctor in charge of his property or such other 
person as the Court of Wards may appoint in 
this behalf.” 

The present suit was, therefore, defec¬ 
tive. The estate of Banke Bahadur 
Singh had devolved by inheritance on the 
minors, and they could not possibly have 
been sued in their personal capacity with¬ 
out impleading the Collector as a party. 

An objection is taken on behalf of the 
respondents that the appeal as preferred 
to the Court of the District Judge was 
not competent, inasmuch as it was filed 
by the Collector who was not a party to 
the suit. This objection is, in our opin¬ 
ion, not tenable._ The Collector _w^s 

Wl) 71903) 25 All. 195—(1903) A. W. N. 8. 

(2) A. I. R. 1924 Oudh 438=28 O. C. 34. 
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made the guardian ad litem of the minors, 
and he preferred the appeal on behalf of 
the minors. It may either be taken as 
an appeal by the guardian ad litem of 
these minors or an appeal under S. 65, 
Court of Wards Act, from a decree passed 
against a minor who was a ward. In 
this view of the case the appeal was 
rightly preferred to the District Judge, 
and a second appeal to this Court also 
lie 3 . The result of our view is that the 
decrees of the Courts below cannot be 
maintained. We accordingly allow this 
appeal, and setting aside both the de¬ 
crees, dismissed the suit with costs in all 
the Courts, including costs in this Court 

on the higher scale. 
p.N./r.K. Appeal allowed . 
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SULAIMAN AND Nl AMATQLLAH, JJ. 

Collector of Ballia— Applicant. 

v. 

Liladhar Bhagat Opposite Party. 

Civil Revn. No. GO of 1923, Decided on 
24 th June 1929, against order of Addl. 
Sub-Judge, Ballia, D/- 2Lst October 

1927. 

Civil P. C., S. 115 — Indispensable party 
not brought on record—Court’s act is illegal 
or materially irregular and so reusable. 

Where contrary to the imperative provi¬ 
sions of S. 55, Court of Wards Act, the Col¬ 
lector who is an indispensable party in a suit 
for money against certain minors, is not 
brought on record the Court acts illegally in 
the exercise of its jurisdiction or at least there 
is material irregularity in the exercise of juris¬ 
diction and as such it is a case in which the 
High Court can interfere under S. 115 : A. I. 
R. 192G P. C. 142, Ref. [P 7G1 C 2] 

O. S. Bajpai —for Applicant. 

, L. M. Roy —for Oppo3ifce Party. 

Judgment. —A preliminary objection 
is taken to the hearing of this revision, 
namely, that no revision lies inasmuch as 
the District Judge has at best only com¬ 
mitted an error of law and has not acted 
without jurisdiction or committed any 
irregularity or illegality in the exercise 
of his jurisdiction. The suit was brought 
to recover a sum of money from certain 
minors, whose estate was under the Court 
of Wards of which the Collector was the 
manager, on a sirkhat executed by the 
deceased father of the defendants who 
also in his time had been a ward of the 
Court. The Collector was not impleaded 


as a party to the suit. The imperative 
provisions of S. 55, Court of Wards Act, 

were not complied with. 

“No ward shall sue or be sued nor shall any 
proceedings be taken in the civil Court other¬ 
wise than by and in the name of the Collector 
in charge of his property or such other person 
as the Court of Wards may appoint in this 
behalf.” 

It was obvious that in the absence of 
the Collector the suit was wholly defec¬ 
tive and improperly constituted and 
could not have been decreed. Both the 
Courts below have decreed it. 

We think we have jurisdiction under 
S. 115, Civil P. C., to interfere in this 
case. The indispensable party in whose 
absence the suit could not have been en¬ 
tertained was not impleaded and the de¬ 
cree against the minors would be a nul¬ 
lity. The Court below has acted illegally 
in the exercise of its jurisdiction in en¬ 
tertaining and decreeing the suit con¬ 
trary to the imperative provisions of 
S. 55. At the least there has been a 
material irregularity in the exercise of 
jurisdiction because the person who was 
an indispensable party was never brought 
on the record. We refer to the recent 
case decided by their Lordships of the 
Privy Council Umad Mai v. Chand Mai 
(l) where the omission to implead Mt. 
Fatima the necessary party was consi¬ 
dered to he a material irregularity. 

The other points raised in this revi¬ 
sion are covered by our judgment in S. A. 
No. 80 of 1928(2). We accordingly allow 
this revision and setting aside the decree 
of the Court below dismiss the suit with 
costs in all Courts. 

R.M./R.K. Revision allowed. 

H) A.I.R. 1920 P.C. 142=54 Cal. 333-5:3 i. 

A. 271 (P.C.). 

(2) A.I.R. 192J All. 759 (2). 
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Dalil, J. 

Mt. Dulari —Defendant—Appellant. 

v. 

Edward Thelwal and another —Plain¬ 
tiff and Defendant—Respondents. 

Second Appeal No. 219 of 1928, De¬ 
cided on 1st July 1929, against decree of 
Dist. Judge, Philibhit, D, - 4th Novem¬ 
ber 1927. 

(a) Practice — When issue cannot be re¬ 
opened, decision thereon must be accepted 
without inquiry. 

When an issue cannot be reoponed, the de¬ 
cision thereon must be accepted without in- 
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qnir}- whether the Court which arrived at the 
decision was wide awake at the time or not 
and whether it had properly considered all the 
evidence and the law arising in the matter, 

[P 762 C 2] 

(b) Civil P. C., S. 11—Exparte decree 
acts by way of res judicata quite as much 
as decree passed on proper contest. 

All that S. 11 requires is that the issue has 
been heard and finally decided. It does not 
prescribe the method of hearing and the cha¬ 
racter of decision in order to make it binding 
in a subsequent suit so that an exparte decroe 
where the Court has not brought its mind to 
bear properly on the merits of the issue, is as 
binding by way of res judicata as a decree of 
auy othor kind ; 24 All. 133 ; 24 All. 282 ; 7 

A. L. J. 401 ; 12 A. L. J. 206 ; 12 A. L. J. 1011, 
Rel. on. , [P 762 C 2 ; P 763 C 1] 

(c) Practice — Grounds of appeal aban¬ 
doned in first appeal cannot be raised in 
second appeal. 

Whother the grounds of appeal bo grounds 

of law or fact once thcv are abandoned in the 

%/ 

Court of first appeal they cannot be raised in 
the Court of second appeal. [P 762 C 1] 

Shiva Prasad Sinha —for Appellant. 

U . S. Bajpai and L. M. Chatterji —for 
Respondents. 

Judgment. — I think that both the 
Subordinate Courts have gone 'wrong on 
the question of res judicata. I have re¬ 
fused to entertain grounds of appeal other 
Ithan the first because they were aban¬ 
doned in the Court of first appoal, and 
whether they be grounds of law or fact, 
once they are abandoned in the first Court 
they could not he raised in the Court of 
second appeal. There were three brothers 
Edward, Richard and John. Edward is 
the plaintiff of this suit and John is de¬ 
fendant ; Richard is dead, and the defen¬ 
dant Mt. Dulari is his widow. The 
father of these sons owned 200 bighas of 
cultivation in a certain village along with 
other property and bequeathed them to 
Richard for his life with reversion to 
Edward. 

On 8th February 1922, subsequent to 
the father’s death and after the will came 
into operation Edward executed a deed 
of release in favour of Richard of this 
area of land. Richard then considering • 
himself to be the full owner of this land 
executed a deed of gift thereof bequeath¬ 
ing half and half to John and Mt. Dulari. 
We need not refer to Richard’s will as I 
hive refused to consider grounds of ap¬ 
peal other than the one covering the 
question of res judicata. After the death 
of Richard Mt. Dulari sued both John 
and Edward for partition of the 200 
bighas and stated in her plaint that Ed¬ 


ward was only nominally a defendant as 
he had no right to the property in res¬ 
pect of which partition was a 9 ked for by 
her because of his release dated 8th Feb¬ 
ruary 1922. Both John and Edward en¬ 
tered into defence, and Edward pleaded- 
that the deed of release was not good at 
law. The same counsel was appointed to 
represent both brothers. The issue, 
therefore, arose between Mt. Dulari and 
Edward as to whether the deed of release- 
was valid or not. Two issues were 
framed, the first and second, with respect 
to that deed. Before any evidence had 
been recorded John and Mt. Dulari com¬ 
promised the suit in terms of the plaint 
that the land should be divided between 
them and the actual partition made sub¬ 
sequently by the patwari. The Court 
granted a decree in the following words : 

“That a decree be prepared in terms of the 
compromise. The decree is ex parte in the 
same terms agaiust the absent defendant 
(meaning Edward).” 

This decree was passed on 12th Octo¬ 
ber 1925. On 25th August 1926 Ed¬ 
ward filed the present suit against John 
and Mt. Dulari for recovery of the 200' 
bighas of land on the ground that the 
deed of release of 8th February 1922 was 
invalid and not binding on him. 

The two Subordinate Courts held that 
the decree of 12th October 1925 did not 
act by way of res judicata because it was 
passed by the Court without that Court 
bringing its mind to hear judicially on 
the question whethor the deed of reloase 
of 8th February 1922 was good at law or 
not. They overlooked the fact that the 
ex parte decree involved a decision in 
favour of Mt. Dulari that the release was 
good at law. An ox parte decree acts by 1 
way of res judicata quite as much as a 
decree passed on proper contest. The 
learned Judge of the lower appellate 
Court has gone to the trouble of examin¬ 
ing the evidence on which the Court in 
the previous suit arrived at a decision 
against Edward. I do not think that he 
was entitled to inquire into the basis of 
that decision. When an issue cannot be 
reopened, the decision thereon must be 
accepted without inquiry whether the 
Court which arrived at the decision was 
wide awake at the time or not and whe¬ 
ther it had properly considered all the 
evidence and the law arising in the mat¬ 
ter. All that S. 11 requires is that the 
issue has been heard and finally decided. 
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It does not prescribe the method of hear¬ 
ing and the character of decision in order 
to make it binding in a subsequent suit. 

The ruling of the Calcutta High Court 
quoted by the learned Judge is not in 
point. He relies merely on some expres¬ 
sion of opinion in that ruling not arising 
.from facts similar to the facts of the pre¬ 
sent case. Any way there cannot be the 
slightest doubt that repeatedly since 
1897 it has been held in this Court that 
an ex parte decree, where the Court has 
not brought its mind to bear properly on 
the merits of the issue, is as binding by 
way of res judicata as a decree of any 
jother kind. A Bench of two Judges held 
in January 1897 in Behari Lai v. Majid 
Ali (l) that the principle of res judicata 
does not depend for its application upon 
the question whether the decision which 
is to be used as an estoppel was a right 
decision or a wrong decision in law or on 
facts. A defendant*respondent cannot 
avoid the application of the principle of 
res judicata by saying that he did not ap¬ 
pear at the trial of the suit, and a plain¬ 
tiff who has got an ox parte decree on 
proof of his title or on failure of the de¬ 
fendant to prove a defence, the onus of 
proving which was on him, cinuot be 
deprived of the full benefit of the decree 
which he had obtained by the fact that 
the defendant did not appear in Court to 
protect his own interest. 

Another Bench of two Judges arrived'at 
a similar decision in 1902 in Sheoraj 
Singh v. Eameshar Nath (2). Those 
were execution proceedings. Objection 
was made to the first application for 
execution, but the judgment-debtor did 
not support it, arid it was dismissed. 
In a subsequent application for execu¬ 
tion it was held by this Court that the 
judgment-debtor could not plead limita¬ 
tion when he failed to support that plea 
when the prior application was filed and 
his objection had been dismissed in de¬ 
fault. In 1910 in Murli Dhar v. Goma 
(3) a certain order was passed in execu¬ 
tion proceedings to sell certain proper- 
ties in a certain order. It was held that 
this order was binding in a subsequent 
proceeding by reason of the principle of 
res judicata though the former order was 
Passed ex parte. Similarly in Oman 

[JJ f, 1 ® 97 ] 24 All. 138=(1897) A.W.N. 29. 

s 24 A11 - 282=(1902) A.W.N. G3. 

w) [1910] 7 A.L.J. 401=5 I.C. 210. 


Prasad v. Durlab Shankar (4) a single 
Judge of this Court held an ox parte order 
in a previous execution proceeding, to 
have the effect of res judicata when the 
same question was raised in a subsequent 
judicial proceeding. Lastly comes the 
very important judgment by Sundar Lai. 
J. in Ganga Bishan v. Meharllahi Khan 
(5) where this view of law has been 
supported by English authorities. He 
quoted with approval a judgment of Vau¬ 
ghan Williams, J. : 

“It has always boon the law that a judg¬ 
ment by consent or by default raises an es¬ 
toppel just in the same way as a judgment 
after the Court has exercisod a judicial dis¬ 
cretion in the matter.” 

Strangely enough the learned Judge 
who ha3 referred to English cases 
and cases of other High Courts made no 
reference to cases of this Court in which 
opinion similar to his has been affirmed 
over and over again. I hold that it is no 
longer open to the plaintiff Edward to 
raise the question that the deed of release 
of 8th February 1922 is bad in law. J 
set aside the decrees of both the Sub¬ 
ordinate Courts and dismiss the plain¬ 
tiff’s suit with costs of all the Courts. 

P.N.'r.K. Decree set aside. 

(4) U'JUJ 12 A.L.J. 205=23 I.C. 23G. 

[5) l1314] 12 A.L.J. 1011=25 I.C. 224. 
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Sul AIM AN AND Niamatullah, JJ. 

Sharafat Ali —Applicant. 

v. 

Mt. Bhagicati and others —Opposite 
Parties. 

Civil Revn. No. 67 of 192S, Decided on 
11th June 1929, from order of Munsif, 
Moradabad, D/- 6th July 1927. 

(a) Civil P. C., Sch. 2, Para. 1 — Applica¬ 
tion for reference need not be signed. 

The omission of signature of the decree- 
holder causes no defect in an application for 
reference to arbitration as para. 1, sub-para. 

2, Sch. 2, does not require the application to 
be actually signed : A. I. R. 1915 P. C. 79, Ref. 

[P 7G4 C 1] 

(b) Civil P. C., Sch. 2, Para. 1 — Person 
choosing to remain absent is not necessarily 
person not interested—Test is whether he is 
a necessary party. 

A person who has chosen to remain absent 
and allow ex parte proceedings to bo taken 
agaiust him is not necessarily a person not 
interested in the subject matter of the suit. 
An important test is to consider whether he is 
a necessary party or such that if not originally 
imploadod the Court would direct him to be 
joined under O. 1 , R. 10. [P 765 C 1] 
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Ambika Prasad —for Applicant. 

Shabd Saran—iox Opposite Parties. 

Sulaiman, J. —This is an applica¬ 
tion in revision from an order directing 
a decree to be prepared in terms of the 
award and exempting the applicant. The 
applicant, Sharafat Ali, was a co-judg- 
ment-debtor with Jagpal, against whom 
Hamid Uddin had obtained a money de¬ 
cree. Certain property was attached in 
execution of that decree, and Mt. Bhag¬ 
wati objected on the ground that it was 
her property and not of Jagpal. Her 
objection was disallowed and she insti¬ 
tuted the suit, out of which this revision 
has arisen, for a declaration that the pro¬ 
perty was her property. She impleaded the 
decree-holder, judgmentdebtor Jagpal and 
the Officixl Receiver of the estate; and she 
also impleaded Sharafat Ali. Sharafat 
Ali did not put in any appearance. The 
parties before the Coart referred the dis¬ 
pute to arbitration, and an award was 
delivered under which it was held that 
the property did belong to Mt. Bhagwati. 
The Court below has passed decree in 
terms of the award, and has exempted 
Sharafat Ali. 

The applicant contends before us that 
!reference to arbitration was invalid. The 
first objection raised here, which was 
not taken in the Court below, is that the 
application for reference to arbitration 
was not signed by the decree-holder. There 
is no suggestion that the decree-holder 
had not consented to it, and it is patent 
that he appeared before the arbitrator. 
’The omission of the signature caused no 
‘defect in the application, as para. 1, sub¬ 
para. 2, Sch. 2 does not require the ap¬ 
plication to be actually sigaed: Umed 
Singh v. Sobhag Mat (1), 

It is also clear that, if Sharafat Ali 
had been a party interested in the matter 
in difference, which was referred to the 
arbitrator, the mere fact that he had not 
put in appearance and had not contested 
the suit would not have cured the defect. 

I do not think that an interested party 
would cease to be a party within the 
meaning of this paragraph merely because 
he did not put in an appearance and file 
a written statement. If the plaintiff dis¬ 
closes that he is not merely a pro forma 
defendant, he should be joined in the 
application, for it is obvious that the suit 
cannot be deter mined by means of th e 
“JT)~A: iTrT 1915 P. C. 79=43 Cal. 290=43 I . 

A. 1 (P.C.). 
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award as between some of the parties and 
on its merit by the Court itself as against 
the others. The non-appearance does not 
in any way involve a confession of judg¬ 
ment. 

The main question to be considered in 
this case is whether Sharafat Ali was an 
interested party. The dispute related 
entirely to the question of ownership of 
the property in suit, and that was bet¬ 
ween the decree-holder, Mt. Bhagwati 
and the judgment-debtor, Jagpal or his 
Official Receiver. Sharafat Ali was not 
interested in the question of ownership 
of the property. He had been impleaded 
merely as a pro forma defendant, and 
might not have been impleaded at all. 
At any rate it was open to the plaintiff 
to exempt him at any stage of the suit. 
He has, in fact, been exempted. The 
learned advocate for the applicant con¬ 
tends that Sharafat Ali was interested in 
the matter of difference, because if it was 
held that the property belonged to Jagpal 
and the attachment were to continue and 
the property were to be sold and suffi¬ 
cient money were to be realized, the ap¬ 
plicant might not be called upon in the 
first instance to make repayment.This line 
of reasoning makes too many assump¬ 
tions, and any of the contingencies which 
are supposed to take place may not actu¬ 
ally come into existence. I do not think 
that in such a far-fetched view of the 
case the applicant comes within . the 
meaning of the expression party inte' 
rested in the matter of difference.*' I, 
therefore, think that there was no defect 
in the reference and that the award was 
in no way vitiated. 

Niamatullah, J. —T agree. It cannot 
be disputed that an application to refer 
the dispute in a pending suit to arbitra¬ 
tion must be made by all the parties in¬ 
terested in . the matter in controversy, 
otherwise the case has to be tried as bet¬ 
ween parties one of whom did not join 
in the reference—a mischief which it is 
the object of the rule to avoid. The 
question is whether the expression 
‘‘parties interested” means only persons 
having an interest in the property in 
dispute, or includes those who happen to 
be parties, but .have no interest in the 
property nor claim any, but are other¬ 
wise interested in the result of the suit. 
If a person has been impleaded as a de¬ 
fendant on the allegation that he has 
such an interest or, at least, claims to 
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have it, there oan be no question that he 
is a person interested within the mean¬ 
ing of that rule. There may, however, be 
cases in which a person has no interest 
in the property in dispute nor does he 
claim to have any interest in it and yet 
he may be interested in the sense in 
which that expression has been used in 
the aforesaid paragraph. It will depend 
on the circumstances of each case, hav¬ 
ing regard to the pleadings of the parties. 
'An important test, to my mind, is to con* 
jgider whether he is a necessary party or 
I such that, if not originally impleaded, 
the Court would direct him to be joined 
under 0. 1, R. 10, sub-R. 2, Civil P. C., 
that is, a person 

“who ought to have been joined whether as 
plaintiff or defendant, or whose presence be¬ 
fore the Court may be necessary in order to 
enable the Court effectually and completely to 
adjudicate upon and settle all the questions 
involved in the suit.” 

The fact that in a remote contingency 
a defendant should be enabled to recover 
what may hereafter be found due to him 
from the principal defendant’s property 
in dispute is not one that would justify 
his retentirn in the array of parties. On 
the other hand, I entirely agree with the 
view taken by my learned brother that 
itbe mere fact that a defendant who has 
chosen to remain absent and to allow ex 
parte proceedings to be taken against him 
is not necessarily a person not interested 
in the subject-matter of the suit. Cases 
are easily conceivable in which a person 
who is vitally interested in the result of 
a suit may not consider it worth his 
while to put in appearance, relying 
upon his co-defendant, who, he is certain 
would prosecute the defence common to 
himself and the absent defendant. It 
cannot be suggested that, if the contest¬ 
ing defendant behind the back of his co¬ 
defondant against whom proceedings have 
been ordered to be ex parte consents to 
arbitration, such a reference would be 
valid in law. For these reasons, I agree 
in dismissing this revision. 

By the Court. —The revision is dis¬ 
missed with costs. 

R.M./r.k. Applicatioyi dismissed] 
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SUL AIM AN AND MUKEP.II, JJ. 

Kundan Gii —Defendant—Appellant. 

v. 

Jaswant Singh — Plaintiff Respon¬ 
dent. 

Second Appeal No. 108 of 1927, Deci¬ 
ded on 12th July 1929, from decree of 
Sub-Judge, Budaun, D/- 14th September 

1926. 

Agra Pre emption Act, Ss. 19 and 20 — 
Even under S. 19 vendee must acquire inde¬ 
feasible title —Ss. 19 and 20 should be con¬ 
sistently interpreted. 

Sections 19 and 20 have to be interpreted so 
as to be consistent with each other. Even 
under S. 19 a vendee, in order to defeat the 
pre-emptor’s claim, must possess an indefea¬ 
sible title to the property acquired by him 
subsequently to the purchase, the subject- 
matter of pre-emption : A. I . R. 1927 All. 575, 
Foil.: A. I. R. 1929 All. 53 (F.B.), Ex pi. and 
Dist % \ A.I.R. 1929 All. 703, Appr. [P 70G C 2] 

Malik and K. Verma—ior Appellant. 

Harnandan Prasad and Hariram Jha 
—for Respondent. 

Mukerji.J. —The facts of this case 
are briefly these. One Gulab Rai sold 
the property in suit to the appellant 
Kundan Gir on 24th August 1925 for the 
sum of Rs. 400. The respondent 
Chaudhri Jaswant Singh brought a suit 
for pre-emption. After the suit was filed 
Gulab Rai purported to make a gift of 
one kachwansi share of property in the 
same village in which the pre-empted 
property was situated, in favour of Kun¬ 
dan Gir. Having obtained this gift, 
Kundan Gir’s contention is that he is in 
a position to defeat the claim of Jaswant 
Singh because Jaswant Singh has no 
better title than himself in the matter of 
purchase. The suit having succeeded in 
both the Courts belcw, this second ap¬ 
peal has been filed by the purchaser. In 
this Court, it is contended that in view of 
the Full Bench case of Ram Saran Das v. 
Bhagwati Prasad (1) S. 19 is the section 
of the Pre-emption Act whjch applies to 
this case and the plaintiff cannot suc¬ 
ceed. On the other hand, tbe case of 
Deonarain Singh v. Ajodhya Prasad (2) 
is relied npon and it is contended that 
in order that the vendee may defeat the 
pre-emptor's claim the former should 
possess an “indefeasible” title to the 
property acquired by him, subsequently 
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(1) A. I. R. 1929 All. 53 (P.B.). 

(2) A. I. R. 1927 All. 575=49 All. G9G. 
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bo the purchase of the property, sought 
to be pre-empted. 

We have to decide whether we should 
follow the case fn Deonarayan Singh v. 
Ajodhya Prasad (2) or whether we 
should dissent from it, for if the case in 
Deo Narain Singh v. Ajodhya Prasad (2) 
applies, the decrees of the Courts below 
are correct. There can be no doubt that 
the Full Bench case quoted above, held 
that S. 19 had substantially reproduced 
the law, as it stood before the Agra Pre¬ 
emption Act was enacted; but it is also 
certainly the case that the Full Bench 
had not to decide the exact point that is 
before us. In order to find out what was 
the meaning of S. 19, the learned Judges 
looked into the state of the previous law 
and considered whether that law had 
been departed from or not. In arriving 
at the conclusion already mentioned, the 
learned Judges had no occasion to con¬ 
sider what should bo the character of the 
subsequent acquisition of property, by 

the vendee, so as to enable him to de- 

§ 

feat the pre-emptors’ claim. That being 
the case, the Full Bench case of Ram 
Saran v. Bhagioati Prasad (1) has no 
bearing on the case before us. 

The Full Bench held that S. 20 did not 
apply where the vendee acquired pro¬ 
perty after the institution of the suit, 
and that to such a case S. 19 would ap¬ 
ply. They decided nothing more. Mr. 
Malik has contended that S. 19 does not 
contain the word “indefeasible” which 
has been used in S. 20 and, therefore, it 
would not be right to bring in that word 
in the interpretation of S. 19. There is 
some force in this contention, but if we 
accept that contention, we shall be inter¬ 
preting Ss. 19 and 20 ia a way which will 
make them entirely inconsistent, in prin¬ 
ciple. If we accept Mr. Malik's conten¬ 
tion, we shall be holding that, while title, 
which is, itself, liable to be defeated, 
would bo good enough to entail the dis¬ 
missal of the pre-emptor’s suit, if that 
title be acquired by the vendee after the 
institution of the pre-emption suit, but 
it would be of no avail to the vendee if 
the said title is acquired before the insti¬ 
tution of the pre-emption suit. The 
language of S. 19 is as follows: 

“No decree for pre-emption shall be passed 
in favour of any person, unless he has a sub¬ 
stantial right of pre-emption at the date of the 
decree., . . . . 

A pre-emptor has a substantial right 


of pre-emption at the time of the decree 
so long as the vendee does not acquire a 
right which is either equal or superior 
to that of the title of the pre-emptor. 
The title which the vendee has to acquire 
in order to defeat the plaintiff’s title 
must be, for obvious reasons, a good title. 
If the title is likely to be defeated by 
any subsequent suit, that might be 
brought by anybody, it would be an act 
of injustice that the suit of the pre-emp¬ 
tor should fail, on the ground of such a 
frail title. 

It is a fact in this case that the gift in 
the vendee’s favour is by a Hindu father 
with sons and grandsona living as mem¬ 
bers of a joint family with him. We 
need not decide whether such a gift is 
altogether void or it is good till it is 
challenged by the sons and grandsons. 
Whether it is void or it is voidable, it is 
clear that the title of the vendee is not 
safe and secure till 12 years have passed 
and the vendee has acquired a title un¬ 
impeachable by the son or grandson of 
the donor. It would not, therefore, be 
right that the plaintiffs’ suit should 
fail, because of such a title. After the 
dismissal of the pre-emption suit, the 
vendor may set up his own son to chal¬ 
lenge the gift and the son may challenge 
it successfully. I may point out that the 
view taken in the case of Deo Narain 
Singh v. Ajodhya Prasad (2) has been 
affirmed in the unreported case of Govind 
Singh v. Manga (3). It will thus be 
seen that at least three learned Judges of 
this Court are committed to the view 
which is against the contention of Mr. 
Malik. I would be prepared to uphold 
this view on the principle of stare decisis 
alone where a question of substantial law 
is involved, even if I were not prepared 
to aceept the view myself. But I find 
irryself fully in agreement with this view. 
For reasons given above, I would dismiss 
the appeal with costs. 

Sulaiman, J.—I agree. I have no^ 
doubt in my mind that Ss. 19 and 20 
have to interpreted so as to be con¬ 
sistent with each other and that a ven¬ 
dee cannot defeat the pre-emptor’s claim 
unless he acquires an indefeasible title.| 

I do not wish to add anything to what 
was said by the Bench of which I was 
a member in the cases of Deonarain (2) 
and Govind Singh (3) referred to by my 
learned brother except that the facts of 
(3) A. I. R. 1929 All. 703. 
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flaurang Bai v. Bam Sumar Bai A. I. 
B. 1926 All. 680 were not so strong as 
they were supposed to be in Deonarairis 
case (2). This has been explained in 
Gobind Singh's case (3). I still adhere 
"fco the views expressed in those cases. 

P.N./r.K. Appeal^dismissed. 
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Sen, J. 

Bhagwan Das —Plaintiff—Appellant. 

v. 

Town Mag., Budaun and others —De¬ 
fendants— Respondents. 

Second Appeal No. 801 of 1927, Deci¬ 
ded on 27th June 1929, from decree of 
Dist. Judge, Budaun, D/- ISfch January 
1927. 

(a) Tort—Nuisance—Person founding cause 
of action upon public nuisance must estab¬ 
lish particular injury to himself beyond what 
is suffered by rest of public. 

Public nuisance is not by itself an action- 
ablo wrong but a public nuisance may under 
certain conditions become a private wrong. 
A person founding a cause of action upon a 
public nuisance has to establish a particular 
injury to himself beyond what is suffered by 
the rest of the public. [P 768 G 1] 

(b) Civil P. C., S. 100—Scope. 

Where legal conclusions have been errone¬ 
ously deduced from ascertained facts there is 
an error of law which can be challenged in 
second appeal. [p 7 gQ G 1] 

(c) Tort — Nuisance — Special damage — 
Every citizen having house adjoining public 
thoroughfare has legal right to make reason¬ 
able user of thoroughfare along its length 
and breadth for himself, his cattle and his 
conveyance leading from his door to any 
part of highway—Width of thoroughfare 
encroached upon by defendant—Plaintiff 
unable to utilize highway in same manner as 
he used to do before and to turn his cart 
round the road—Special damage held to have 
arisen to plaintiff and matter held action¬ 
able. 

Every citizen having a house abutting on 
or adjoining a public thoroughfare has the 
legal right to make a legitimate and reason¬ 
able user of the thoroughfare along its length 
and breadth for himself, his cattle or his con¬ 
veyance leading from his door to any part of 
the highway. His right in this respect should 
be protected and enforced so long as it is not 1 
inconsistent with the rights of other persons 
using the pathway for themselves for purposes 
of traffic. This right exists independently of 
prescription and is a sort of common law 
right. Thus if the width of the thoroughfare 
has been encroached upon by the defendant 

.... | in the plaintiff not being able to 

utilize the highway in the same manner as ho 
used to do before and the plaintiff cannot turn 
his cart round the road on account of this 


obstruction a special damage has arisen to the 
plaintiff and the matter is actionable : Mar¬ 
shall v. •Ulleswater Steam Navigation Go. 7 Q. 
B. 166 ; A. I. R. 1924 All. 715 ; St. Mary Nor- 
wington Vestry v. Jacobs 7 Q. B. 47 ; Fritz v. 
Hobson , 14 Ch. D. 542 and Cock v. Bath Cor¬ 
poration 6 Eg. 177, Rel. on. [P 768 G 1, 2] 

(d) Specific Performance—Latches. 

If claim is one of the nature of a specific 
relief, it may be dismissed upon the ground of 
delay or laches on tho part of the plaintiff. 
The burden of proving delay is on the defen- 
dant. ' [P 7G8 Q oj 

Baleshwari Prasad —for Appellant. 

S. N. Verma —for Respondents. 

Judgment.—This is a plaintiff’s ap¬ 
peal arising out of a suit for abatement 
of a public nuisance. The plaintiff own 3 
a house numbered 151. Defendants 2 to 
4 are the owners of a house numbered 143. 
Between these houses is a public thorough¬ 
fare, the exact width of which is not 
known. The defendants constructed a 
chabutra or platform on the public 
thoroughfare measuring six yards in 
length and two and a half feet in breadth. 
The plaintiff complains in para. 3 of the 
plaint that 

“ owiug to this improper act ou tho part of 
defendants 2 to 4, the way has become nar¬ 
row. The plaintiff’s cart cannot be turned 
round after passing along it. On account of 
this, the plaintiff’s right of easement is much 
jeopardized. The plaintiff has to unload his 
cart at a distance and to turn it back. ” 

No relief has been claimed against 
Town Area of Gunnore which ranks as 
defendant 1 in the present action. There 
can be no doubt that a portion of the 
public thoroughfare has been encroached 
upon by defendants 2 to 4. It is remark¬ 
able, that the Town Area of Gunnore have 
taken no steps to have the obstruction 
removed. This case is illustrative of the 
general slackness of local bodies in the 
proper administration and control of 
public rights. 

Defendants 2 to 4 contested the suit 
on the ground that the platform had been 
in existence for more than 20 years and 
that the plaintiff’s suit was liable to dis¬ 
missal because he had not suffered any 
special damage beyond what he did in 
common with all other members of the 
public affected by the nuisance. The 
Court of first instanee held that the plat¬ 
form had been recently built but dismis¬ 
sed the plaintiff’s suit on the ground that 
he had failed to prove special damage. 
The lower appellate Court affirmed the 
decree on the ground that the platform 
had not been recently built and that tho 
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plaintiff had failed to prove special 
damage. Public nuisance is net by itself 
an actionable wrong but a public nuisance 
may under certain conditions become 
a private wrong. A person founding a 
cause of action upon a public nuisance 
has to establish a particular injury to 
himself beyond what is suffered by the 
rest of the public. 

The law has been correctly stated by 
the Court below but an error appears to 
have been committed in applying the law 
to the facts admitted or proved. Where 
legal conclusions have been erroneously 
deduced from ascertained facts there is 
an error of law which can be challenged 
in second appeal. 

The plaintiff’s house admittedly ad¬ 
joins a public highway. House No. 151 
is his residential house. The plaintiff 
deals in grain and owns a shop which is 
located in a different building. The lear¬ 
ned Judge assumed that the plaintiff had 
no right to take his bullock cart to and 
from his residential house and opined 
that the plaintiff was not damnified by 
the construction of the offending chabutra 
even though it rendered it impossible for 
the plaintiff to turn a large cart round 
in the public thoroughfare in the space 

which was now left. 

“ He (the plaintiff) alleges that owing to 
the erection of the platform by defendants 2 
to 4 he is no longer able to turn a cart round, 
after it has unloaded at his house. It is ad¬ 
mitted that at present the lane is only eight 
ft. three in. wide, and I am therefore pre¬ 
pared to accept that it is impossible to turn 
the large cart round in the existing space. ” 

The learned Judge misses the resultant 
finding that a special damage has accrued 
to the plaintiff from the act of the defen¬ 
dant and this clothes the plaintiff with a 
right of action. 

Every citizen having a house abutting 
on or adjoining a public thoroughfare has 
the legal right to make a legitimate and 
reasonable user of the thoroughfare along 
its length and breadth for himself, his 
cattle or his conveyance leading from hi3 
door to any part of the highway. His 
right in this respect should be protected 
and enforced so long as it is not inconsis¬ 
tent with the right of other persons using 
the pathway for themselves for purposes 
of traffic. This right exists independently 
of prescription and is a sort of common 
law right. The law on this subject has 
been thus stated by Copnall (Highway 
L^w 1905 at p. 38) : 


“ An owner of land is entitled to enjoy alt 
rights not inconsistent with the public right 
or passage along a highway and many pre¬ 
mises could not be reasonably enjoyed with¬ 
out aocess to highway. ” 

This view is amply supported by autho¬ 
rity : Marshall v. Ulleswater Steam 
Navigation Co (l) and Hanuman Prasad 
v. Raghunath Prasad (2), decided by 
Mears, G. J., and Piggott, J. In St. 
Mary NJrwington Vestry v. Jacobs (3), it 
has been held that a frontager is entitled 
to open a driving way in his fence and 
drive his carriages over a pavement by 


the side of the road. An owner or occu¬ 
pier has a right of suit for damages 
against a person who obstructs or inter¬ 
feres with a right of access by an unrea¬ 
sonable user : Fritz v. Hobson (l) and 
the obstruction may be restrained by an 
injunction: Cocky. Bath Corporation (5). 
It follows as a corollary from the above 
that if the width of the thoroughfare has 
been encroached upon by the defendant 
resulting in the plaintiff not being able 
to utilize the highway ia the same man-: 
ner as ho used to do before and the plain¬ 
tiff cannot turn his cart round the road, 

on account of this obstruction, a special 

damage has arisen to the plaintiff and 
the matter is actionable. The plaintiff 
not only pleaded special damage in his 
plaint: vide para. 3, but supported his 
plea by his sworn testimony and by other 
evidence. This evidence has not been 
discussed by either of the Courts below. 
I hold that the correct finding on the 
evidence is that special damage has been 
made out. I further hold that this find¬ 
ing is a legitimate inference from the 
facts ascertained by the Court below. 

It has been contended by the learned 
advocate for the respondent that the 
plaintiff is not entitled to succeed as the 
relief claimed by him is founded upon a 
stale cause of action. It may be conceded 
that the claim is one of the nature of a 
specific relief and may be dismissed upon 
the ground of delay or laches on the part 
of the plaintiff. The defendant pleaded 
that the chabutra had been constructed 
about 20 years before suit. The lower 
appellate Court erred in putting the 
plaintiff to proof about the age o f the 

(1) [I900j 7 Q. B. 166=41 L. J. Q. B, 41=20| 

W. R. 144*= 25 L. T. 793. 

(2) A. I. R. 1924 All. 715=46 All. 573. 

(3) [1909] 7 Q. B. 47. 

(4) [1880] 14 Ch. D. 542=49 L. J. Ch. 735 - 
28 W. R. 722=42 L. T. 677. 

(5) [1868] 6 Eq. 177. 
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chabutra. It did not find categorically 
how old the chabutra was and contented 
itself with the vague and unsatisfactory 
finding that it was not recent. It is 
desirable to have a clear finding. The 
Court below is accordingly directed to 
determine the following issue upon the 
materials already on the record : 

When was the chabutra built by 
defendants 2 to 4 ? The Court below 
is requested to submit its finding within 
two months of the receipt of the record. 
Upon return of the finding the usual ten 
days’ time is allowed for objection. 

The finding of the lower appellate 
Court is that the chabutra was of two 
years’ old at the time of the institution 
of the suit. The action is not a belated 
one. In view of the facts set out in my 
judgment, dated 21st January 1929, the 
plaintiff is entitled to a decree. The 
plaintiff is entitled to relief A as set out 
in the plaint. I direct the removal of 
the chabutra within three months from 
to-day. If defendants 2 to 4 fail to re¬ 
move the chabutra within three months 
from to-day, the plaintiff will be entitled 
to have the chabutra demolished through 
the amin of the Court. The defendants 
are to pay the costs of the plaintiff 
throughout. 

P.N./R.K. Suit decreed . 
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Mukerji and Niamatullah, JJ. 

Secy, of State Defendant— Appel¬ 
lant. 


r • 

. Bhagwan Prasad and another—Ph 
tiff Respondents. 

First Appeal No. 457 of 1926, Decic 
on 16th July 1929, trorn decree of Si 
Judge, Mirzapur, D/- 16th August 192 

-ft! Act I uisition Act, Ss. 18, 

and 20 Making of reference is act wit] 

jurisdiction of Collector-" Court ” cam 
go behind reference to see whether Coll 
tor acted rightly or wrongly. 

Making reference is an act within the jui 
die u io a and authority of the Collect 

?hA p D n m J de fche reference it is not open 
the Col^ctor or the Secretary of State to i 

that the reference was wrongly made 

though ground for saying so may be that i 

appl ca.ion wa S belated by the owner. '} 
Court does not sit on appeal over i 
Collector and the Land Acquisition Act d 
not give any authority to the “ Cour 
either in express terms or by implication 

1929 A/97 & 98 


go behindjthe reference: 32 Cal. G05, ( P.C ,) Rel. 
on ; 30 Bern. 275, Liss. from ; A. I. R. 1920 All. 
7GG, Dist. [P 771 C I, 2] 

(b) Land Acquisition Act, S. 18 (2) (B) — 
(Ptr Mukerji , 7.), Limitation runs from the 
date of filing of award—Date of award is 
the date of filing award. (Niamatullah J 

/I I V 9 w •I 

Contra.) 


Per Mukerji , -7.—The expression “ date of 
award ” being indefinite the legislature 
meant the date of the filing of the award to 
be the date contemplated in Cl. (b), sub-S. (2), 
S. 18. If limitation is to start it ought to 
start from the date of the filing 0 f the award 
and not from the making of it : 22 Bum. 

It. R. 1135, Rel . on. I'P n t r i 2 q pj 

Per Niamatullah, 7.—The date of the award 
is not the date on which it is filed. A com¬ 
parison of Ss. 11 and 12 will show that the 

date of making an award is meant by the Act 

to be different from the date on which the 
award is to be filed. S. 18 (2) proviso refers 

to the former. The date of award is the date 

on which a formal declaration is made by the 
Collector of the amount of compensation and 
of the person to whom the same is payable. 

[P 774 C 1, 2] 

U. S. Bajpai —for Appellant. 

N. U padhiya for Respondents. 

Mukerji, j. This is an appeal by 
the Secretary of State for India in Coun¬ 
cil and arises out of a decree of the 

learned Subordinate Judge of Mirzapur 

acting as the “ Court ” within the mean- 

3* Land Acquisition 

Act, lbb4. 


The plea in appeal is that the refer¬ 
ence by the Collector was made cn a 
belated application of the respondents 
and the reference should have been 

thrown out by the learned Subordinate 
Judge. 

The facts briefly are as follows : The 
award made by the Collector in the case 
bears the date loth June 1923. It could 
not be traced, that at any rate is my 
reading ot the judgment of the Court 
below and the learned Government Ad- 
vocate has not been able to state the date 
wnen the award was actually filed in the 
oftice of the Collector. Notices were 
ordered to be issued, by the Collector, 
to the two owners on 30th October 1923! 

They were actually served on Bhagwan 

Prasad on 18th January 1924, and on 

jcioa ™ ‘ KunWar oa 23rd January 
1J24. The owners applied for a reference 

being made to the Collector, within six 

weeks of the service of notice on them. 

A reference was accordingly made. A 

preliminary objection was taken on be- 

hal. of the Collector that the reference 
was time barred. The learned Judge re- 
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fused to entertain the plea of limitation 
raised by the present respondent and 
held that it was not open to him to con¬ 
sider whether the reference was barred 
by time and he investigated the case and 
decided what was the amount payable to 


the owners. 

As I have already stated, the plea on 
behalf of the appellant is that the refer¬ 
ence should have been thrown out by the 
learned Judge as barred by time. 

On behalf of the respondents it has 
been urged firstly, that the learned Judge 
was right in holding that he could not 
throw out the reference and that, in any 
case, the reference was within time. 

It will be noticed that under S. 18, 
Laad Acquisition Act, an application by 
a person who has not accepted the award 
to make a reference to the Court must be 
made within a specified period. This 
period, in the case of the owners who 
were not present when the award was 

made is : ........ 

“ within six weoks of the receipt of the notice 

or within six months from the date 
of *tlio' Collector’s award, whichever period 
shall first expire.” 

It is clear that the maximum period 
allowed for making a petition to the 
Collector is six months from the date 
of the award.” This maximum period 
is liable to' be cut short, if there is a 
service of notice by the Collector, con¬ 
cerning the award, on a party interested 
in making the application. In the case 
of service, the time allowed is six weexs 
from the service, provided . those six 
weeks do not go beyond the six months 
already mentioned, from the date of the 


award. , , n 

The contention of the learned Govern¬ 
ment Advocate is that the award having 
been made on 15th June 1923 the period 

of limitation for the application by the 

owners, expired on 15th December 1923, 
and the mere fact that notice on them 
was not served till after the expiry of 
the limitation was immaterial. 

The first point that arises is whether 
the “Court” had any jurisdiction to 
review the proceedings of the Collector 

in making the reference. . 

The scheme of the Land Acquisition 
Act has been considered by their Lord¬ 
ships of the Privy Council in Ezraw. 
Secy, of State (1) vide pp. 623 and 629 . 

Thi3 judgment and a consideration of^all 

TiT[T 905 ] 32 Cal. 605=1 C. L. -J. 22<—2 
A. L. J. 771 (P.C.). 


the sections of the Act will show that 
when the Government decides to acquire 
a piece of land, it is required to pay a 
price to the owner. That price is in¬ 
vestigated by the Collector on behalf of 
the Government and as it3 agent. In 
making the award, the Collector offers a 
certain price to the 6wner3 of the pro¬ 
perty. It is for the owners to decide 
whether they would accept the price 
or they would require a judicial deter¬ 
mination of the price by an independent 
authority, namely the Court: vide S. 12 
and S. 18. On receipG of an application 
by any person interested who has not 
accepted the award ” the Collector is to 
decide for himself whether he would 
make a reference to the Court: vide 
S. 18. If he decides that he would 

make a reference, he has to proceed in 
the manner laid down in S. 19 of the 
Act. When the reference has been made, 
it would be the “ Court’s duty to issue 
notice, after fixing a date for determina¬ 
tion of the objections taken by the ap¬ 
plicant before the Collector. In certain 
circumstances a notice will have to be 
given to the Collector also: vide S. 20. 
It will be noticed that neither Ss. 13 to 
20 nor any other provision of the Land 
Acquisition Act, anywhere state that 
the Court is entitled to go behind the 
reference and to see whether the Collec¬ 
tor acted or not properly in referring the 
matter to the Court. The Court is re¬ 
quired to decide the grounds on which 
the applicant objects to the award : see 

S. 18 (2). f £l 

If we reme iiber the scheme of the 
Act as declared by their Lordships of 
the Privy Council in Ezra's case (1), al¬ 
ready quoted, the Collector is the agent 
or mouthpiece of the Government. 
After the notification as to acquisition 
has issued, it is for him to assess the 
value and offer it to the owner of tne 
land. If the owner do not accept the 
offer and requires the Collector to niika 
a reference to the “ Court ” for a judi¬ 
cial determination of the value of the 
land, the Collector has to see if,. m the 
circumstances of the case, it is his duty 

as laid down in S. 18 of the Act, to 
make a reference. If the application is 
beyond time, the Collector need nob 
make a reference. For the purpose o 
determination as to whether tne appli¬ 
cation is within time, the Collector has 
to consider the facts and to come to a 
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decision. If he decides that the appli¬ 
cation is within time and otherwise in 
jorder, he will make a reference. It is 
entirely for him and him alone to de¬ 
cide whether he will make a reference. 
When he makes the reference, he makes 
it on behalf of the Government. Having 
made tbe reference, in my opinion, it is 
not open to the Collector or for the mat¬ 
ter of that, the Secretary of State, to say 
that the reference was wrongly made, 
[although the ground for saying so may 
be that the application by the owner 
was belated. The “ Court ” does not 
sit on appeal over the Collector and the 
Lanii Acquisition Act does not give any 
authority to the ‘ Court ” either in ex¬ 
press term or by implication, to go be¬ 
hind the reference and to see whether 
; the Collector acted rightly or wrongly. 
I am aware of the fact that sometimes 
the plea of limitation as in this case, is 
taken on behalf of the Collector or the 
Secretary of State, but in my opinion, 
such a plea should not be allowed to be 
taken. 

No case has been cited to us in which 
the question, now before us, may have 
been considered, viz., whether it is open 
to the “ Court ” to sit in appeal, as it 
were, over the act of the Collector. No 
doubt, in the matter of Government of 
Bombay (2) it was held that where the 
Collector made a reference, on an appli¬ 
cation to him made beyond time, the re¬ 
ference was ultra vires of the Collector 
and the owner’s objections could be dis¬ 
missed. With all respect, I am unable 
to accept this view. I have already 
pointed out that to allow the Collector 
to plead limitation to his own reference, 
would be to allow him to blow both 
hot and cold, to quote a homely phrase. 
The learned Judge in 30 Bombay , says 
at the top of p. 288 : 

“ I am of opinion, therefore, that there was 
no substantial compliance by the claimants 
with the conditions for a reference prescribed 
in S. IS of the Act; that the Collector bad no 
power to make the reference and that it is 
ultra vires.” 

It was for the Collector and Collector 
alone to decide whether he should make 
a reference and the “ Court ” had no 
authority under the Act to throw out the 
reference on the objection of the very 
party making the reference. As regards 
• the question of ultra vires, it cannot be 
denie d that it is for th e Collector and 

(2) [1906] 30 Bom. 275=7 Bom. L. R. 697. 
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Collector alone to decide whether he 
would make the reference. Thus, the 
making of a reference is an act within 
the jurisdiction and authority of the 
Collector. No doubt, he has certain 
rules to guide him. If after considering 
the rules and the application before him, 
he decides to make a reference, the refer¬ 
ence cannot be questioned by the Court. 
The Collector may make a mistake in ^ 
the use of his discretion, but he is en¬ 
titled to decide rightly or wrongly. If 
he decides to make a reference, bis act is 
within his jurisdiction, for he is entitled 
to act either way, i. e., either to make a 
reference or not to make a reference. In 
my opinion, therefore, the action of the 
Collector cannot be said to be ultra 
vires. The case in I. L. R. 30 Bom., 
275 received, but scant support from the 
Calcutta Judges in Mahananda Pal v. 
Secy, of State (3). 

In Sukhbir Singh v. Secy of State (4) 
two learned Judges of this Court held 
that a District Judge was entitled to 
refuse to adjudicate on a reference where 
the Collector had not been at all asked 
to make a reference and yet had made a 
reference on the assumption that a refer¬ 
ence had been required. The appeal in 
this Court was on behalf of the owners 
themselves. They not having ever asked 
the Collector to make a reference, could, 
but with ill grace, say that the Judge 
was bound to hear the reference. The 
learned Judges did not consider what 
authority the District Judge (the Court) 
had to consider the propriety of the 
Collector’s act which alone gives the 
Judge jurisdiction. This case is easily 
distinguishable. 

I am of opinion that the decision of 
the Court below is entirely right, namely, 
it was not open to it to go behind the 1 
reference and to see whether the refer¬ 
ence was made in pursuance of a belated 
application. 

The second point taken on behalf of 
the respondents is that as a matter of 
right interpretation of S. 18, the petition 
of the respondents, under that section, 
before the Collector, was within time 

The argument is this. Under Cl (b), 
sub-S. (2), S. 18, the application has 
to be made within six months from the 
date of the award. I may remind here 
that by th e Collector’s own default, the 

(3) [1920] 24 C. W. N. 7 1 6=58 17C,~63 1 . 

(4) A. I- R. 1926 All. 7C6. 
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issue of notice to tho opposite parties 
was of no advantage to them, for the 
service was made after the alleged expiry 
of the period of limitation. To go back 
to the point under discussion, his ques¬ 
tion is, what is the date of the Collec¬ 
tors award ? Is the date when the 
award is made, the date of the award or 
whether the date when the award is filed 
before the Collector, the said date ? 
S. II of the Act requires the Collector 
to make an award under his hand. It is 
significant that it does not make any 
mention of the date of making the award. 
In other words, the section does not re¬ 
quire the Collector to date the award. 
S. 12 requires that the award shall be 
filed in the office of the Collector and 
then provides that a notice would forth¬ 
with be issued to the persons interested. 
The notice is to issue only after the 
filing of the award. Then, the question 
is whether the starting point of limita¬ 
tion is the date of the making 
of the award or is the date of 
filing of the award? As already 
mentioned. Cl. (b), sub-S. 2, S. IS is 
silent a 3 to which would be the date of 
the Collector’s award. 

The Collector being an executive officer 
has to move about his district. It is 
impossible to say at what place he would 
prepare his award. He may take time 
after making the enquiry or he may 
make privato enquiries after a more 
or less public investigation as to the 
value lias been made. In Ezra s case 
(l) their Lordships of the Privy 
Council pointed out that it was open 
to the Collector to hold private en¬ 
quiries as to the value of the land. 
It is, therefore, impossible always to 
require the Collector to make his award 
at the headquarters. Tae most impor¬ 
tant point therefore that the law con- 
aiders is the filing of the award When 
the award is filed in the Collectors 
office, it is open to inspection by any 
member of the public, at least by the 
persons interested. If the limitation 
is to start, it ought to 'start from the 
late of the filing of the award and not 
from the miking of it. The expression, 
date of the award ” being indefinite, 
I am of opinion that the respondent is 
right in contending that the legislature 
'meant the date of the filing of the award 
iso be the date contemplated in Cl. (b), 

jsub-S. (2), S. 18. 


This view finds support from the case- 
of Koiverbai Sorabji Manekji v. Asst.. 
Collector t Surat (5): 

The head note is as follows: 

“ An award made by a Collector ..... 
becomes final and binding only when it is 
filed under S. 12, Land Acquisition Act, the 
mere signing of the award by the Collector- 
does not; make it conclusive. Before filing an 
award, it is open to the Collector to destroy 
oue which he has already signed and to sub¬ 
stitute another in its place.” 

As already stated before, the date of 
the filing of the award could not be- 
traced. Evidently, the award was not 
filed immediately after it was made, for 
we find that the notices were not or¬ 
dered to be issued till 30th October 

1923. In the absence of any earlier date, 
we mu9t take 30th October 1923 as the- 
date of the filing of the award and in 
that case, the applications of the respon¬ 
dents to the Collector to make reference 
were within time. 

In the result, the appeal fails and I 
would dismiss it with costs. 

Niamatullah, J.— The facts are fully . 
state! in the judgment of the Hoa’ble 
Mukerji, J. Tne award has the date 
“ 15th -June 1923 ” endorsed on it. It- 
is not, however, known when it was 
announced, or filed ” as required by 
8. 12, Land Acquisition Act, or, apart 
from the notice to be presently men¬ 
tioned, when it was communicated to- 
the respondents, to whose land (acquired 
under the Act) it related. Notices were 
ordered by the Collector to be issued to 
the respondents on 3Cbh October 1923. 
They were served on Bhagwan Prasad 
and Mr-. Anandi Kunwar, respondents, 
on ISth January 1924 and 23rd January 

1924, respectively. Beiug dissatisfied 
with the amount of compensation awar¬ 
ded to them, they appealed under S. 18, 
Land Acquisition Act, to the Collector 
for making a reference to the District 
Judge, on 12th February 1924 and 4th 
March 1924, respectively, i. e., within 
six weeks from the service of the notices 
on them but more than six months from 
loth June 1923, the date noted on the- 

award. 

On the facts stated above, two con- 
fcentiong have been put forward on behalf 
of the Secretary of State for India in 
Council, the appellant before us: 

(1) The applications made by the res- 
pnnd ants demanding reference unde^ 

(5) [1920] 22 Bom. - L. R. 1136 — 33 1. 0. 

429. 
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*S. 18, Lind Acquisition Act were made 
to the Collector after the expiry of the 
limitation period prescribed therefor by 
'S. 19 (2) proviso, and as a consequence 
thereof. 

(2) The reference made by the Collector 
was without jurisdiction and should not 
have been entertained by the learned 
District Judge, whose decree passed in 
proceedings which followed is bad in law. 

Provisions of the Land Acquisition Act 
immediately bearing on the questions 
raised by the aforesaid contentions are 
those contained in Ss. 18 and 20 of that 
Act. The former requires a person in¬ 
terested, who has not accepted the award, 
to apply to the Collector demanding a 
reference to the Court for the determina¬ 
tion of the amount of compensation. As 
regards the period of limitation, the 
proviso to it lays down that the appli¬ 
cation for reference shall be made: 

(a) If the person making it was pre¬ 
sent or represented before the Collector 
at the time when he made his award, 
within six weeks from the Collector’s 
•award; 

(b) In other cases, within six weeks 
of the receipt of the notice from the 
Collector under S. 12, suh-S. 2, or with¬ 
in six months from the date of the 
Collector’s award, whichever period 
shall first expire. 

As already mentioned, if the period of 
limitation applicable to the present case 
'be taken to be six weeks from the receipt 
of notice, the application to the Collector 
was within time. But the section pro¬ 
vides that the application should be 
made within six months from the date 
of the Collector’s award, if it expired 
first. If “ the date of the Collector’s 
award ” be taken to be the date found 
endorsed on the award, the applications 
made by the respondents under S. IS 
were beyond limitation. The Collector 
did entertain the applications either 
ignoring the question of limitation al¬ 
together, or holding, rightly or wrongly, 
that they had been presented before him 
within limitation. S. 20 of the same 
Act provides that the Court shall, on 
receipt of the reference, cause a notice, 
specifying a day on which the Court 
will proceed to determine the objections 
and directing their appearance before 
the Court on that day, to be served on 
the applicants. Reading the two sec¬ 
tions together, 1 am clearly of opinion 


chat the Court has no alternative but 
to act on the reference made by the 
Collector. The provisions cf S. 20 are 
mandatory, and the Court has no power 
to scrutinize the regularity of the pro¬ 
ceedings before the Collector or the cor¬ 
rectness of the view taken by the Col¬ 
lector, of the question of limitation re¬ 
lating to the application which moved 
him to make the reference. It was the 
province of the Collector alone to decide 
for himself whether he should make the 
reference or refuse to do so. If lie 
decides the question of limitation one 
way or the other, the Act does not allow 
an appeal against his decision to the 
District Judge, the High Court or any 
other superior authority. If the Col¬ 
lector refuses to make a reference, hol¬ 
ding that the application made to him 
for such reference had been made beyond 
the period of limitation prescribed, it 
is obvious that the aggrieved person, 
the owner whose land was acquired, 
could not have challenged his view be¬ 
fore any tribunal. The Secretary of 
State, likewise, cannot question its cor¬ 
rectness, if on the question of limitation 
the Collector’s view is adverse to him 
and if he makes a reference to the Court. 
The functions which the Collector per¬ 
forms under the Land Acquisition Act 
arc administrative and not judicial: 
Ezra v. Secy.of State (1). I am, there¬ 
fore of opinion that the Court cannot 
go behind the reference to ascertain 
whether the applications in pursuance 
of which it wa3 made were within limi¬ 
tation or otherwise, and ’consequently 
into the question whether the Collector 
should or should not have made the re¬ 
ference which he did. The reference 
having been made, a starting point is 
furnished to the Court, which must take 
proceedings as required by S. 20, Land 
Acquisition Act. 

Assuming it is permissible for the 
Court to decide the question of limita¬ 
tion in reference to the application 
made by the owner of the land acquired 
under S. 18 of the Act, I agree with my 
learned brother that “ the date of the 
award ” has not been ascertained in this 
case. I am also of opinion that the ex¬ 
pression ' the date of the award ” does 
not refer to the date endorsed on the 
document called award, as denoting the 
time when it was signed by the Collec¬ 
tor. The words “the Collector’s award 
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mean the act of the Collector awarding 
compensation. The word “ award ” as 
it occurs in S. IS is an abstract noun. 
The date of the award, therefore, is the 
date on which the Collector awards to 
the claimant the compensation for the 
land acquired under the Act. The Col¬ 
lector may sign his award in his private 
office where he might have prepared it: 
but that will not be the date when he 
awards ” compensation. A certain 
amount of mutuality is implied in the 
act of awarding compensation to the 
person whose land has been acquired and 
who may accept it or refuse to do so. 
If the claimant is present before the 
Collector in person or is represented by 
an authorized agent when the award is 
made, i. o., when the amount of com¬ 
pensation is declared to him, the law 
provides reasonable period of six weeks: 
vide Cl. (a). If he is not to present, the 
law provides a longer period of six 
months from the “date of the award,” 
i. e., the date on which a formal declara¬ 


amount of compensation and of the per¬ 
son to whom the same is payable. This 
period, however, is curtailed if the six 
weeks following a notice required by 
S. 12 (2) expires before the expiry of 
the six months from “ the _date of the 
award.” 

Sections. 9 and II of ’the Act make 
it incumbent on the Collector to fix a 
date for enquiry and the “ making of the 
award,” of which date due notice must 
be given to all persons interested in the 
proceedings. It follows that the formal 
declaration of the amount awarded i9 to 
be made on a date made known to clai¬ 
mant, who can, if he chooses to be preseut 
to receive the award, and if he puts in 
appearance, the law gives him only six 
weeks, as already stated, but if he does 
not, an indulgence is given to him in the 
matter of limitation by giving the ex¬ 
tended period of six months from the 
date the award is pronounced. It is not 
too much to expect that the person in¬ 
terested should turn up within a reason¬ 
able time after the date fixed for the 
making of the award, if he does not 
choose to be present on the date itself. 
With the utmost respect for my learned 
colleague, I am unable to agree with him 
that “ the date of the award ” is the 
date on which it is filed in accordance 
'with the provisions of S. 12, Land Ac- 
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quisition Act. A comparison of Ss. 11 
and 12 will show that the date of making 
an award is meant by the Act to be 
different from the date on which the 
award is to be filed. S. 18 (2) proviso 
refers to the former. 

It was contended on behalf of the res¬ 
pondents that the date of the award is 
the date on which the amount of com¬ 
pensation awarded is communicated to 
the owner of the land. I am unable to 
accept this contention either. There is 
nothing in the Act which justifies this 
interpretation of the simple words “ the 
date of the award.” 

The record, a3 it stands, does not 
show whether the Collector had fixed 
any date for the proceedings and the 
making of the award of which due notice 
might have been given under S. 9 of the 
Act, nor does it appear that “ he made 
an award ” in the manner laid down by 
S. 11, which I take to imply that the 
Collector should formally declare the 
amount of compensation and other in¬ 
cidental matters referred to in S. 11, 
such declaration being the culminating 
stage of the proceedings to be taken 
under that section on the date fixed 
therefore. Under these circumstances, 
the appellant, the Secretary of State, 
has, in my opinion, failed to establish 
that the respondents made their applica¬ 
tions under S. 18. Land Acquisition Act, 
after the expiry of the period of limita¬ 
tion prescribed for them. 

For the reasons stated above, I concur 
in dismissing the appeal with costs. 

R.M./r.K. Appeal dismissed . 
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Muicerji, J. 

Karimullah —Applicant. 

v. 

Bameshwar Prasad— Opposite Party. 

Civil Revn. No. 107 of 1928, Decided 
on 20th July 1928, from order of Addl. 
Dist. Judge, Moradabad, D/- lGth Feb¬ 
ruary 1928. 

(a) Criminal P. C., S. 476-Civil Court. 

A civil Court exercising jurisdiction under 
S. 476 does not cease to be a civil Court. 

[P 775 Cl] 

(b) Bengal N. W. P. and Assam Civil' 
Courts Act (1887), S. 22—Transfer. 

The District Judge is competent to transfer 
an appeal from an order under S. 476 to a 
Subordinate Judge : A. I. LI. 1927 All. 575, 
Fell. [P 775 J 1], 


tion is made by the Collector of the 
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A. If. KJuvaja and Ear Krishna Sahai 
—for Applicant. 

Iqbal Ahmad and S. N. Seth for Op¬ 
posite Party. 

Judgment. —The only point urged in 
this application is whether the Court 
below had jurisdiction to hear the ap¬ 
peal. 

It appears that the opposite party Ra- 
meshwar Prasad brought a suit on a bond 
for recovery of certain amount of money 
against Karimullah and others. Kari- 
mullah is the applicant in this Court. It 
was found that Karimullah had paid up 
a good deal of the amount claimed and 
the claim of Rameshwar Prasad was 
excessive. At the instance of Karimul¬ 
lah, the Munsif directed the prosecution 
of Rameshwar under S. 476, Criminal 
P. C. It being held by him that Ra¬ 
meshwar, was prima facie, guilty of the 
offences under Ss. 209 and 210, I. P. C., 

Rameshwar hied an appeal to the District 
Judge and the District Judge transferred 
the appeal to a Subordinate Judge. The 
Subordinate Judge heard the case and 
held that the Munsif’s order directing the 
prosecution was not justified. He ordered 
the revocation of the complaint. 

Mr. Khwaja has argued that the Dis¬ 
trict Judge had no jurisdiction to trans¬ 
fer the case to the Subordinate Judge 
and he has cited two Calcutta cases 

So far as this Court is concerned, it is 
firmly established now that a Court exer¬ 
cising jurisdiction under S. 476, Criminal 
P. C., does not cease to be a civil Court. 
The proceedings taken by the Court are 
of a civil nature, although not covered by 
the Civil Procedure Code. It has, there¬ 
fore, been held that a revision can lie 
only under S. 115, Civil P. C. and S. 439, 
Criminal P. C., has no application. 

An appeal is provided by the Criminal 
Procedure Code, S. 476-B, against an 
order passed under S. 476 of the same 
code. Such an appeal would be an appeal 
jfrom an order of the Court. In this case, 
the appeal was against the order’ of the 
.Munsif. A District Judge is authorized 
under S. 22, Bengal N. W. P. and Assam 
Civil Courts Act, to transfer an appeal 
from an ‘order’ of a Munsif to the Court 
of a Subordinate Judge. It would follow, 
therefore, that it wa3 competent for the 
District Judge to transfer the present 
appeal to the Court of the Subordinate 
Judge. The principle that the District 
Judge could transfer such cases to another 


officer of competent jurisdiction, was es¬ 
tablished by previous cases in this Court. 
The latest one is Narain Das v. Emperor 
(1). That was, however, a case in which 
a-District Judge had transferred an ap¬ 
peal to an Additional District Judge. 
But the transfer was justified under S. 8, 
Bengal N. \V. P. and Assam Civil Courts 
Act. The same principle applies when 
the transfer is made under S. 22, to the 
Court of a Subordinate Judge, the appeal 
being from an order of the Munsif. 

I hold that the Subordinate Judge had 
jurisdiction to hear the appeal. This 
application, therefore, is without merits 
and fails and is hereby dismissed with 
cost3. 

S.N./r.K, Application dismissedl 

(1) a7i7r 7 1927 All. 555=49 All. 792. 
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SUL AIM AN AND PULLAN, JJ. 

Ram Saran Das— Plaintiff—Appel¬ 
lant. 

v. 

Bhagwan Singh and others— Defen¬ 
dants—Respondents. 

First Appeal No. 320 of 1926, Decided 
on 2nd July 1929, from a decree of Sub- 
Judge, Bulandshahr, D/- 15th March 
1926. 

(a) Civil P. C., S. II—Findings arrived at 
in representative suit enure to benefit of en¬ 
tire family. 

, Findings arrived at in a representative suit 
enure to the b3nefit of the entire family and 
can be taken advantage of by all the mem¬ 
bers of the family. Such findings are res judi¬ 
cata and cannot be re-agitated. [P 77G G 1, 2] 

(b) Hindu Law — Partition — Immoral 
debts of father do not create charge on 
family property—Individual property of sons 
acquired by partition is not liable to attach¬ 
ment in execution of money-decree against 
father. 

The debts due from a father tainted with 
immorality and not for legal necessity do not 
create any charge on the family property so 
as to make the separate shares of the sons lia¬ 
ble after partition. The effect of a partition 
between sons and their father is to exempt 
their individual property acquired at partition 
from liability to attachment in execution of 
a money decree against the father ; A. I. II. 
1927 All. 714, Rel. on : A. I. R. 1927 Mad. G82, 
not Appr , [P 776-C 2] 

(c) Limitation Act, Art. 116 —Time runs 
from date of breach of contract—Where no 
date is fixed it runs from date of deed it¬ 
self. 

Under Art. 11G time begins to run from the 
date of breach of contract under a registered 
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instrument. Where no time is fixed for pay* 
menfc, it runs from the date of the deed itself 
and a suit brought more than six years after 
the date is barred by time. 

[P 77G C 2, P 777 C 1] 

U. S. Bajpai for Appellant. 

Shiva Prasad Sinho\ for Respondents. 
Judgment— This is a plaintiff’s ap¬ 
peal arising out of a suit for recovery of 
money based on a deed which was origi¬ 
nally a mortgage-deed and not for the en¬ 
forcement of any security. Bhagwan 
Sing defendant 1 and his two brothers 
who were minors at the time executed a 
mortgage-deed on 17th January 1918 for 
Rs. 5,000 in favour of the plaintiff. A 
suit was instituted by the minor bro¬ 
thers of Bhagwan Singh for a declaration 
that the deed was not binding on them 
because they were minors and also that it 
was not binding on the family because it 
had been executed without any legal 
necessity and that the deed was tainted 
with tlie immorality of Bhagwan Singh. 
That suit doubtless was a representative 
suit brought in the interest of the whole 
family. The Court held that the debt 
did not create any charge on the family 
property because there was no legal or 
family necessity. As a matter of fact it 
found that Bhagwan Singh was a licenti¬ 
ous man and was leading an immoral life 
and wasting the family property. It 
was further found that the creditor had 
not made any enquiry to satisfy himself 
whether there was any legal or family 
necessity. On these findings the suit 
was decreed and the bond was set aside. 
The creditor has now sued Bhagwan 
Singh and his two minor sons and left 
out Bhagwan Singh’s brother. It is an 
admitted fact that before the present suit 
was instituted tho sons of Bhagwan 
Singh had got their shares partitioned 
off and are no longer members of a joint 
family with Bhagwan Singh. The suit 
was brought more than six vears after 
the date of the registered document but 
within six years of the date of the judg¬ 
ment under which the legal necessity 
was not found to be proved. The Court 
below has dismissed the suit on the 
ground that it was barred by limitation. 
Some issues, however, have been found in 
favour of the plaintiff. 

It appears to us that the suit decided 
on 8th September 1919 was a representa¬ 
tive suit and the findings arrived at in 
that suit against the present plaintiff 
Ram Saran Das were for the benefit of 
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the entire family and could be taken ad-1 
vantage of by all the members of the 
family including Bhagwan Singh. The 
learned Judge in the present case 
therefore should not have gone into the 
question of legal necessity afresh as the 
matter was res judicata between Bhag¬ 
wan Singh and Ram Saran Das. The 

question of legal necessity cannot be now 
re-agitated. 

As regards the sons of Bhagwan Singbj 
the matter is quite clear. Before their 
share could have been attached in execu¬ 
tion of any decree in favour of Ram 
Saran Das they ceased to be members of 
the joint family and their shares were 
separated. The debt due from Bhagwan 
Singh did not create any charge on the 
family property so as to make the sepa¬ 
rate shares of Bhagwan Singh’s sons lia- 
able after the partition. No doubt there 
has been some conflict of opinion on the 
point as is evidenced by the case of Jagan - 
natha Rao v. Visuesam (1). There has, 
however, been a recent pronouncement by 
has a Bench of this Court in Gaya Prasad 
v. Mulidhar (2) where it has baen clearly 
laid down that the effect of a partition 
between the sons and their father i3 to 
exempt their individual property acquired 
at partition from liability to attachment 
in execution of a money decree against 
the father. The reasons given by the 
learned Judges of the Madras High Court 
do not appeal to us and we agree with 
the view expressed by cur own High 
Court. It follows that the plaintiff can¬ 
not pursue his remedy against the sons of 
Bhagwan Singh now. 

As regards Bhagwan Singh the claim is 
undoubtedly barred by time. The plain¬ 
tiff knew from the very beginning tbit 
Ram Singh and Raghubir Singh were 
minors, indeed they were described as 
such in the document itself. It cannot 
therefore be said that their minority was 
discovered when the suit was fought out. 
Furthermore the contract by the minors 
was a void contract and was not only 
voidable Nor can it be contended that 
the finding that there wa3 no legal neces¬ 
sity for the debt gave a fresh start of six 
years to the creditor. The Court dis¬ 
tinctly found that he had made no en¬ 
quiry to satisfy himself that there had 
been such legal necsesity. Tim9 began 
to run from the date of the breach of con- 

(1 ) a7i7 rT 1024 _ Mad. G32=47 ~^IoJ7g2L 

(2) A. I. R. 1927 All. 711=50 All. 137. 
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Ifcracfc under the registered document: 
Art. 116, Lim. Act. As there was no 
jtitne fixed for payment it began to run 
Ifrom the date of the deed itself. The 
suit having been brought more than six 
years after that date it was barred by 
tic«e. The appeal is dismissed with costs. 

R.M./R.K. • Appeal dismissed. 
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Bennet and Iqbal Ahmad, JJ. 

Sheo Nandan and another —Plaintiffs 
— Appellants. 

7- 

Mohammad Khalik .and others —De¬ 
fendants— Respondents. 


Second Appeal No. 1210 of 1926, Deci¬ 
ded on 10th July 1929, from a decree of 
Dist. Judge, Benares, D/- 23th April 

1926. 

' (a) Transfer of Property Act, S. 72 (M— 
Money spent for preservation of property 
from destruction can be added to principal 

No interest is allowed where parties do 
mot intend it should be paid. 

Where there is an • agreement that, the 
mortgagee should fill.up a pit and add the 
money to the principal, he is entitled to do so 
■under S. 72. The rate of interest is usually 
the rate of interest payable on the principal, 
in absence of contract to the contrary. But 
where the mortgage-deed specifically provides 
for the addition of the expeases incurred to the 
principal money but docs not provide for the 
payment of interest, no interest can be char- 
.ged as the parties did not intend that interest 
should be paid. [P 773 q 2 ] 

(b) Transfer of Property Act. S. 76 (d)— 
Mortgagee cannot claim repayment of money 
*pent on necessary repairs. 


Where a certain sura of money has been 
spent by the mortgagee on annual repairs due 
to flooding from adjoining river he cannot 
•claim repayment of the sum as laid down in 
S. 7G (d). [ P 779 c 1] 

(c) Agra Tenancy Act, S. 17—Occupancy 
plot Decoming grove can be transferred. 


When at the time of transfer a plot thou 
•originally an occupancy plot has admitted 

become a grove and there is nothing tosh 

that the zamindar has made any objection 
the transfer, the transfer must be regarded 
valid so far as the particular case is cc 
eerned. [p 773 c 

fd) Agra Tenancy Act. S. 24-Occupan 
plot becoming grove—Bandhu can succe 
as heir. 


If a plot is recorded meroly as an occupanc’ 
plot a bandhu would not be entitled to sue' 
ceed after the death of the owner but if th. 
plot becomes the grove land ho can be so en 
titled as an heir. [p 773 q ^ 


B. Malik —for Appellants. 

Mukhtar Ahmad and Mushtaq Ahmad 
—for Respondents. 

Judgment. This is a second appeal 
on behalf of plaintiffs 1 and 2 against 
the decree of the lower appellate Court, 
allowing redemption of a deed of mort¬ 
gage by plaintiff L only and not by plain¬ 
tiff 2, and on payment of a sum of money 
amounting to Rs. 853-8-0. The main 
points in appeal are that the sum of 
money should only be Rs. 125, the 
original mortgage money, and that re¬ 
demption ought aho to be allowed to 
plaintiff 2. We may mention here that 
during the hearing of this appeal we ox- 
press our willingness to remit an issue 
to the lower appellate Court for a finding 
in regard to whether the expenditure was 
such as came under S. 72 or S. 76, T. P. 
Act. But the learned counsel for the res¬ 
pondents opposed the suggestion, and ac¬ 
cordingly we proceed to dispose of the 
appeal by deciding the question under 
0. 41, R. 24. The facts are as follows: 

There was a plot 23, area 2 bighas 8 
bis was odd on which certain trees stood, 
which was mortgaged on 5th December 
1892 to the predecessors of the defen¬ 
dants. The plot was recorded as an oc¬ 
cupancy holding, but at the time there 
was besides the trees a large pit from 
which it is said that bricks had been 
taken. The plot was let for the purposes 
of a grove and the defendants claim to 
have levelled the ground and made a 
boundary ditch and a mud w T all round it 
and planted a number of palm trees on 
it. In the written statement the defen¬ 
dants claim that on redemption of the 
usufructuary mortgage the following 
sums should be paid by the plaintiffs: 

(a) Expenses incurred in 
levelling and beautifying 
the land mortgaged. Rs. 236 6 0 

(h) Interest on rupees 
286-6-0 at the rate of Rs. 9 
per cent per annum. ,, 447 2 0 

(c) Value of the palm 

trees. „ • 175 0 0 

(d) Mortgage money. ,, 125 0 0 

Total Rs. 1,033 8 0 
Of these sums the lower appellate 
Court has allowed (a), (b) and (d). The 
appellants claim that (a) and (b) should 
not he allowed. The lower Courts have 
allowed (a) and (b) on the ground that 
the,expenses in (a) were incurred by the 
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defendants under S. 72 (b), T. P. Act, 

that is, money spent for the preservation 
from destruction of the mortgaged pro¬ 
perty. The question before us is whether 
the lower appellate Court had legal evi¬ 
dence before it on which it could come to 
a finding that the whole amount of Rs. 
2SG-G-0 was money spent in this manner 
under S. 72 (b), or whether it was money 
spent as necessary repairs of the property 
under S. 7G (d). Iu the former case.a 
mortgagee is permitted to add the money 
spent to the principal money at the rate 
of interest payable on the principal, 
or, if no such rate is fixod at the rate 
of 9 per cent per annum, which has 
(been allowed by the lower appellate 
Court. In the latter case the mortgagee 
cannot claim repayment of money spent 
on such necessary repairs from the mort¬ 
gagor. The lower appellate Court accept¬ 
ed as correct and bisedits finding on an 
account-book which contains accounts 
of expenditure by the mortgagee from 
the year of the mortgage in 1892 up to 
1915, that is for a period of 23 years. 
The mortgage-deed does refer to the 
existence of a pit, and provides that the 
mortgagee should level the ground and 
add that money to the mortgage money. 
The account-book in question mentions 
items for the first few years of the mort- 


gage, which was 

1949, as follows: 

executed 

in Sambat 

Sambat 1949. 

Rs. 2 4 

3 


i,9 5 

3 


„ 7 14 

0 

Sambat 1950. 

Rs. 17 0 

0 


Sambat 1956. 

Rs. 33 3 0 

All these items are entered as expen¬ 
diture incurred in “ filling in pits. 
Along with this account-book and in ex¬ 
planation of it there was the evidence of 
a defence witness Azimullah referred to 
on p. 12 of the paper-book in the judg¬ 
ment of the Court of first instance, as 
personally supervising the levelling 
work, and he states that on account of 
floods the pits had to be filled more than 
once and the boundary walls had also to 
be repaired several time3, as the plot in 
suit was situated close to the river 
Barna and only a little rise in the river 
would put the land in suit under water. 
It appears, therefore, that the evidence 
on the record was to the effect that at 


the beginning of the term of mortgage in 
Sambat 1994 and Sambat 1950 four items 

of expenditure were incurred on filling. 

in pits, totalling Rs. 36-7-6. Then there' 
was a gap of six years in which the ac¬ 
count-book does not show any expenditure 
at all. Accordingly, read with the evidence 
of Azimullah we consider that the only 
evidence before the lower appellate Court 
showed that out of the total of Rs. 
286-6-3, only the sum of Rs. 36-7-6 was 
spent on filling in the original pit.^ The 
remaining expenditure of Rs. 286-6*0 
was clearly spent on annual repairs due 
to flooding from the adjoining river. ^In 
regard to the question of interest S. ( 2, 
T. P. Act, states that in the absence of a 
contract to the contrary the mortgagee 
may add such money to the principal 
money at the rate of interest payable on 
the principal. In the present case the 
mortgage-deed specifically provides for 
the addition of the money incurred^ on 
levelling the ground to the principal 
money, but it does not provide for the 
payment of interest. Accordingly wo 
consider that the parties by this agree 
ment did not intend that interest shou 
be paid and, therefore, we allow only 
Rs. 36-7-6 on account of the claim in faj 
to para. 8 of the written statement, and 
nothing on account of the claim ior in¬ 
terest in (b). 

The next point which was.argued be¬ 
fore us was whether plaintiff 2 should 
obtain a decree in addition to plain¬ 
tiff 1. The lower Court has disallow¬ 
ed the claim of plaintiff 2, .because 
the plot was an occupancy plot, and, 
therefore, the transfer by sale from plain¬ 
tiff 1 to plaintiff 2 on 22nd May 1925, of 

the equity of redemption was invalid. 
We consider, however, that at the time 
this transfer was made the plot, though 
originally an occupancy plot, had admit¬ 
tedly become a grove, and accordingly as 
there is nothing to show that the zamin-j 
dar made any objection to the transfer, 
wo consider that so far as the present 
case is concerned the transfer musu bej 
regarded a 3 a valid transfer. In arriv-; 
ing at this decision we do not make any 
decision as regards the rights of the 
zamindar. Accordingly we grant a dec¬ 
ree to plaintiff 2. . 

The next point which arises for deci¬ 
sion is in.regard to the fact that during 
the pendency of the second appeal in 
this Court plaintiff 1 to whom the lower 
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appellate Court had granted a decree 
died. An application was made by one 
Tarhu as son of a daughter of the sister 
of plaintiff 1, and this application is 
supported by an affidavit, showing that 
there was no sapinda of the deceased 
plaintiff 1. Under these circumstances 
jTarhu is an heir to plaintiff 1 as a 
bandhu. If the plot were recorded merely 
as an occupancy plot, no doubt Tarhu 
would not be entitled to succeed plain¬ 
tiff 1, but we must consider that the 
plot now is grove land, and accord¬ 
ingly Tarhu is entitled to succeed plain¬ 
tiff 1 as his heir. Accordingly we grant 
a decree in favour of Tarhu as heir of 
plaintiff 1 and we grant a decree also in 
favour of plaintiff 2. Therefore we allow 
this appeal to the extent indicated, that 
is that Tarhu and plaintiff 2 will redeem 
the property in suit on payment of 
Rs. 125 within the period of six months 
from the date of this decree, otherwise 
their suit will stand dismissed. The de¬ 
fendants will deliver possession of the 
property in suit on receipt of Rs. 125. 
If the deposit is made within the period 
of six months allowed the plaintiff will 
obtain full costs in all Courts, and if the 
deposit is not made the suit of the plain¬ 
tiff will stand dismissed with costs in 
all Courts. 

R M./r.k. Appeal allowed. 
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Mears, C. J. and Bennet, J. 

Ram Chander and others —Plaintiffs— 
Appellants. 

v. 

Sher Ali and another —Defendants— 
Respondents. 

Letters Patent Appeal No. 118 of 1926, 

Decided on 22nd June 1929, against 

judgment of Kendall, J., D/- 1st Novem¬ 
ber 1926. 

* Easement Act, S. 4-Suit by N to res- 
ti-ain 3/ from preveuting x y f rom using we „ 

wa er-Wel 1 s,tuated in ground belonging 
neither to .1/ nor to N—N proving right of 
easement to take water from well—.!/ inter¬ 
fering with right of .V by enclosing well with 
and preventing A from having access 
o we House of A formed dominant tene¬ 
ment and ground in which well stood was 
servient tenement and N held entitled to 

decree ordering demolition of construction 
made by M. 

N brought a suit to restrain -V from pre¬ 
venting N from using a certain well. The 
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well was situated in ground which belonged 
neither to N nor to M. N proved that be had 
a right of easement to take water from the 
well and it was found that M had interfered 
with the right of N by enclosing the well 
with a wall and thus preventing N from hav¬ 
ing access to the well. 

Held : that the house of N formed a domi¬ 
nant tenement and the ground in which the 
well stood was a servient tenement. 

11 eld further : that it was not necessary for 
N to prove that the servient tenement was the 
tenement of M who had interfered with 
his right but it was sufficient for iV to show 
that there was a dominant and a servient tene¬ 
ment and that he had the rights required by 
S. 4 in order that a right of easement should 
be established and N was entitled to a decree 
ordering the demolition of the construction 
made by M. [P 780 C 1] 

P. L. Banerji— for Appellants. 

K. N. Katju —for Respondents. 

Judgment. —This is a Letters Patent 
appeal from a judgment in second appeal 
of a learned single Judge of this Couifc 
dismissing the suit of the plaintiffs. The 
plaintiffs are residents in mohalla Muba¬ 
rak Shah in the town of Saharanpur and 
they brought a suit to restrain the defen¬ 
dants from preventing the plaintiffs from 
using a certain well in that mohalla. 
The plaintiffs claimed to be owners of 
the ground in which the well stood and 
on this portion of their claim the finding 
of fact of the lower appellate Court that 
they are not owners is conclusive. In 
para 7 of the plaint there is the follow¬ 
ing pleading : 

“Apart from this, the plaintiff and their 
predecessors had always a right to take water 
lrom the pakka well; and the situation of the 
well is also such as to afford a right of ease¬ 
ment to the plaintiffs as well as to other per¬ 
sons, of drawing water from it. The waste 
land also has been used by the plaintiffs for 
different purposes. For this reason also de¬ 
fendants 1 and 2 have no right to interfere with 
the plaintiffs using this pakka well or to 
demolish it, nor can they fill up or demolish 
the well, nor can they stop the taking of 
water from it.” 

This pleadi ng, in our opinion, amounts 
to a claim that tho plaintiffs had a right 
of easement to take water from this well 
on the ground that the well was adjacent 
to the residence of the plaintiffs in that 
mohalla. After remand there has been 
a finding of the lower appellate Court to 
the effect that the plaintiffs have a right 
of easement to draw water from that 
well, and that that right was not based 
on any custom. It was also found that 
th9 well was situated in land which was 
adjacent to the land of the defendants, 
but that it was not situated in the land 
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of the defendants. It had already been 

•• 

found by the lower appellate Court that 
the well was not situated in the land of 
the plaintiff. Apparently therefore the 
finding of fact of the lower appellate Court 
is that the well was situated in ground 
which belongs neither to the plain¬ 
tiffs nor to the defondants. The learned 
Judge of this Court has allowed the ap- 
peil of the defendants on the ground that 
the plaintiffs are not shown to be the 
owners of a dominant heritage, and a3 an 
easement is a right which by its very 
definition appertains to the owner or 
occupier of certain land, it cannot be 
claimed that they have proved an ease¬ 
ment in this case. Ill. B, S. 4, Ease¬ 
ments Act, is as follows : 

“4 as the owner of a certain house, has a 
right to go on his noighbour P's land, and to 
take water for the purposes of his household 
out of a spring thorein. This is an easement.” 

Wo consider that in the present case 
the house of the plaintiffs as in this 
illustration forms a dominant tenement 
and that the ground in which the well 
'stands is a servient tenement. It is not 
inecessary for the plaintiffs to prove that 
the servient tenement is the tenement of 
the particular defendants who has inter¬ 
fered with their right. It is sufficient 
;for the plaintiffs to show that there is a 
^dominant tenement and a servient tene¬ 
ment and that they have the rights re- 
Iquired by S. 4 in order that a right of 
easement should be established. In the 
present case the lower appellate Court 
has found that the plaintiffs have proved 
that they have such a right of easement. 
;It has also found that the defendant has 
interfered with that right of the plain¬ 
tiffs by enclosing this well with a wall 
and thus preventing the plaintiffs from 
having access to this well. We consider, 
'therefore, that the decree of the lower 
appellate Court was correct in ordering 
the demolition of the constructions made 
by the defendants, and accordingly we 
allow this appeal. As regards costs, 
owing to the fact that the cause of action 
was set out very vaguely and numerous 
supposed causes of actions were set out 
in the plaint, we disallow the plaintiffs 
any costs whatever up to and including 
31st October 1923, the date of the deci¬ 
sion of the Munsif. All costs on and 
after 31st October 1923 we allot to the 
plaintiffs and order the defendants to 
pay the same. The defendants are to 
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understand that the three months time 
for the demolition of the erections and 
the restoration of the well to its former 
condition is a peremptory order issuing 
from this Court, and if it is disobeyed 
Sher Ali will receive notice to attend 
this Court to show cause why he should 
not be dealt with summarily for dis¬ 
obedience of its order. 

p.n./r.K. Appeal allowed . 
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Sul aim an and Pull an, JJ. 

Aldus Samad —Plaintiff—Appellant. 

v. 

Abdur Rauf and another —Defendants 
—Respondents. 

Second Appeal No. 1569 of 1927, Deci¬ 
ded on 2nd July 1929, from a decree of 
Addl. Sub-Judge, Janupur, D/- 22nd 
July 1927. 

(a) Pre-emption—Pre emptor can abandon 
claim as proprietor and sue for pre-emption 
as a cosharer. 

Under certain circumstances there is noth¬ 
ing wrong in a person abandoning his claim 
to be the proprietor of a property in suit for 
the purposes of the partioular case. He can 
certainly abandon his claim as a proprietor 
and sue for pre-emption as a cosharer without 
putting the vendee to the proof of the vendors 
title. A claim for pre emption is one for sub¬ 
stitution in the place of vendee and the pre* 
emptor is entitled to admit that the vendor 
has title. [P 731 Cl] 

(b) Pre-emption—Pre-emptor is liable to 
pay consideration not paid by the venaee, 

Vendor is entitled to recover price fixed 
which is not actually paid by vendee, as part 
of bi 3 unpaid purchase money from the pro- 
emptor. [P 731 C 2] 

S. M. Husain and S» Majid AH for 
Appellant. 

Mukhtar Ahmad — for Respondents. 

Judgment.—Thi9 i3 a plaintiff 9 
appeal arising out of a pre-emption 9uit. 
It i 9 undoubtedly a curious case which 
the lower appellate Court describes as a 
sort of a Chinese puzzle. 

* The vendor is the son of the plaintiff 9 
father whom the plaintiff alleges to be 
an illegitimate son. The vendor claims 
to be the legitimate son and further 
claims that he has got the property 
under a gift from his father. The plain¬ 
tiff did not admit these allegations but 
asserted in the plaint that the vendor 
was not the owner of the half share in 
the property transferred which also be¬ 
longed to the plaintiff, but having stated 
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that, he went on to state that with a 
view to avoid the dispute he was pre¬ 
pared to sue for pre-emption in respect 
of the property sold. The statement of 
his couusel was also taken down and it 
was made clear on his behalf that al¬ 
though for other purposes he was not 
prepared to admit that the vendor had 
title he would admit his title for the 
purposes of the present suit and would 
not assert his own claim as a proprietor 
but confine his relief to one of pre-emp¬ 
tion of the sale. The trial Court found 
in his favour that he was entitled to 
pre-empt and gave him a decree holding 
that the bulk of the consideration had 
never passed and was fictitious. The 
lower appellate Court has upheld the 
finding of the first Court so far a 3 the 
question of title and the passing of con¬ 
sideration are concerned but has dis¬ 
missed. the suit on the ground that it is 
not maintainable. His findings are that 
the plaintiff claims to be and is certainly 
the owner and in possession of the pro¬ 
perty and that the bulk of the considera¬ 
tion mentioned in the sale-deed was 
false and fictitious and that nothing more 
tha.n Rs. 76 were paid by the vendee 
which really went towards the purchase 
of the-stamp paper. The learned Judge 
has therefore held that the sale is ab¬ 
solutely void and illusory and the plain¬ 
tiff has got no right of pre-emption. 

No doubt the plaintiff in order to 
safeguard his further rights in future 
was not prepared to admit absolutely 
that his half-brother was entitled to this 
property and abandoned his claim so far 
as the property in the present suit is 
concerned and never asserted it. Neither 
did the defendants admit that the vendor 
had no title at all. In these circum¬ 
stances there was nothing wrong in the 
plaintiff abandoning his claim to be the 
|proprietor of the property in suit for the 
(purposes of.this case. He can certainly 
abandon his claim as a proprietor and 
fSue for pre-eruption as a cosharer without 
putting the vendee to the proof of the 
vendor s title. A claim for pre-emption 
is one for substitution in place of the 
vendee and the plaintiff is entitled to 
admit, indeed in most cases bound to 
admit, that the vendor has title The 
suit therefore was certainly maintainable. 

ihe finding as regards the absence of 
consideration except for a small sum > ! 

Rs. 76 must be accepted. 


Efc was further found by the trial Court! 
which finding was not upset by fchcj 
lower appellate Court, that although an 
item of Rs. 400 has not actually been. 1 
paid by the vendee to the vendor, it was} 
in fact a real consideration, so that the 
vendor would be entitled to recover it as 
part of his unpaid purchase money. As, 
the vendee has not paid this amount to. 
the vendor the liability for this payment 
will fall on the pre-emptor. 

We accordingly allow this appeal with 
costs and setting aside the decree of the 
lower appellate Court decree the plain¬ 
tiff’s claim for pre-emption of the rights 
and interest .in the property on payment 
of Rs. 76 within six weeks from this 
date. The plaintiff will be further liable 
to pay Rs. 400 to the vendor when 
claimed. As regards the costs in the 
Courts below, we see no reason to inter¬ 
fere with the order passed by the lower 
appellate Court. 

We dismiss the cross-objection with 
costs. 

R Appeal allowed . 
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Ashworth and Sen, JJ. 

Bhoopal Rai and another— Plaintiffs— 

Appellants. 


v. 

Shiam Sunder Lal and others— De¬ 
fendants—Respondents. 

Second Appeal No. 463 of 1926, De- 

cided on 20th March 1929, from a decree 

of Diet. -Judge, Budaun, D/- 26th Janu¬ 
ary 1926. 

(a) Agra Tenancy Act (2 of 1901), S. 161. 

A suit for arrears of revenue by assignee of 
revenue only falls under S. 161. A suit in¬ 
stituted not by an assignee from Government 
out by an assignee of an assignee and not for 
arrears of revenue does not fall under S. 1G1 
Assignee clearly means an assiguea ‘from 
Goveru me nt. [P 7S1 C 1 ] 

(b) Pensions Act (23 of 1871) Ss. 4, 5 and 
6—Scope. 


j-mj junsaiccion or a civil 


Civil Court alone is limited by the terms cf 
S. 4. It does not take away the jurisdiction 
of the Lourt of revenue to entertain a suit by 
the transferee of the assignee of the land 
revenue. Under S. 3 a suit relating to land 
revenue must be determined by a revenue 
Court 1Q a ccordance with the rules laid down 

by the cnief revenue authority. Under Ss. 4 

and 0 a civil Coort cannot entertain such a 
case except after receiving a certificate from 
ube Collector authorizing it to try the case. 

, T c c n LP 786 C 1] 

(c; Transfer of Property Act, S. 6-Scope. 

becv.on o does not prohibit the ^assignment 
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of a pension not granted or continued by the 
Government on political considerations or on 
account of past services or present infirmi¬ 
ties or as a compassionate allowance : 30 
Mai. 153, Ref. [P 786 C 2] 

(d) Pensions Act (23 of 1871), S. 12—Scope 
— The word "pension’’ does not include 
grant of land revenue. 

(Per Sen , J.) — A grant of land revenue as such 
cannot be compr sed in the term "pension.’’ A 
right to share in the Government revenue 
granted in perpetuity by sovereign power can¬ 
not be described either as a pension or as a 
political pension. Such a grant may be heredi¬ 
tary and partakes of the nature and character 
of a jagir. Its liability to resumption is depen¬ 
dent upon the terms under which it is created 
and upon the will of the sovereign power. 
When a gift of this description is created by 
contract or grant its transferability will in 
each case depend upon tho torms of the con¬ 
tract or grant. The assignment of such grant 
is not prohibited by S. 12 Pensions Aot. 

[P 786 C 2 ; P 787 C 1] 
The word ‘pension’ in S. 12 does include a 
grant of land revenue and tho assignment of 
such grant is null and void under S. 12 : 
(Per Ashworth , J. contra.) [P 787 C 2] 

(e) Grant — Pension from generation to 
generation -Predecessor of each generation 
is Government. 

Whore a pension is granted from generation 
to generation one generation cannot bo said 
to be the successor-in-interest of the last. At 
tho very moment when the grant was made 
by Government a right aroso in favour of each 
successive generation and tho predecossor-in- 
intorest of each successive generation is the 
Government‘and not the father. [P 788 C 1] 

S. B Jauhari and A. P. Pagchi— for 
Appellants. 

Narain Prasad Asthana — for Res¬ 
pondents. 

Sen, J.—This is an appeal by two 
plaintiffs arising out of a suit for re¬ 
covery of Rs. 296-14-6 on account of the 
arrears of revenue of mauza Lakhanpur, 
pargana Budaun for the years 1330 and 
1331 F. at tho rate of Rs. 148-7-3 per 
annum under S. 161, Act 2 of 1901. 
The plaintiffs also claimed interest. 

The suit was directed against Hakim 
Shiam Sunder Lal and his brother Lala 
Babu, who were the sons of Hakim 
Jawahir Lal. The defendants contended 
that the revenue of mauza . Lakhanpur 
• had been assigned to their ancestors 
from the time of the Moghal Emperors, 
that ten biswas of muafi land of mauza 
Lakhanpur had been resumed by the 
Government in the year 1906 and re- 
granted to the defendants about the 
year 1922, that the plaintiffs had no 
interest or concern with the right to the 
Government revenue, that the provisions 

.of the Pensions Act (Act 23 of 1871) 
-were applicable to the case and that a 
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single suit for arrears of revenue situate 
in three mahals was not mantainable. 

There has been considerable litigation 
with reference to the right to appro¬ 
priate the revenue of the property 

An ancestor of Hakim Shiam Sundar 
Lal was a physician attached to the 
Court of the Moghal Emperor Babar. 
The Emperor in recognition of, and as 
a reward for, his services granted to 
him and his heirs, in perpetuity, the 
revenues of a village called Mohammad- 
pur Byar, and of ten biswas cf mauza 
Lakhanpur. These villages were in the 
occupation of the zimiadars. The zimin* 
dars were liable to pay the Government 
revenue to the State, but under the grant 
made by tho Moghal Emperor, the ar¬ 
rangement was that they had to pay the 
Government revenue, not to the coffers 
of the State, but to tho grantee and his 
heirs in perpetuity. This grant was 
recoguizsd by the British Government, 
as would appear from a revenue extract 
of the year 1867, referring to the re¬ 
cognition by the Government on or about 
30th July 1853. The transaction was 
entered in the revenue records a3 muafi. 

The last male holder of this muafi wa3 
Hakim Dalpat Rii. On his death, it de¬ 
volved upon his daughter, Mt. Ram Piari. 
Mt. Ram Piari was married to one Durga 
Pershad. She died on 24th June 1901, 
leaving a daughter Mt. Bhawaneshwari. 
One Jawahir Lal, a distant cousin of 
Dalpat Rii claimed a right to this pro¬ 
perty presumably in opposition to the 
rights of Mt. Bhawaneshwari, and his 
rights were declared and recognized by 
the Courts of law. As has already been 

noted, the defendants-respondents are 
the sons of Jawahir Lal aforesaid. 

In 1272 F. Sheikh Chhiddu ani Tara- 
fat-un-nissa were the zamindars of 
Lakhanpur in unequal shares. Chhiddu 
owned 15 biswas and Tarafat-un-nissa was 
the owner of the remaining 5 biswas. 
Chhiddu sold his 15 biswas to Sharafud- 
din and to Hamiduddin. In 1902, the 
following persons were the recorded 
zamindars : Intizamuddin (son of Shara- 
fuddin) 7i biswas ; Nur Mohammad, 
grandson of Hamiduddin 7i biswas and 
Taraf-un-nissa 5 biswas. The rights ot 
the zamindars extended to the appropria¬ 
tion of the raqm siwai etc., and to collec¬ 
tion of rents but they were liable to pay 
the revenue to certain muafidars w'no39 
names are detailed below . 
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Dalpafc Rai was entitled to half of the 
■Government revenue ; Mohammad Saeed 
Khan to l/ 8 *h SaifUullah Khan to 1/ 8 th, 
Mt. Munna Begam to 3/20th and Maulvi 
Ali Bakhsh to 1 / 10th The Government 
revenue asseessed on the property was 
Rs. 1,150. 

Dilpat Rai assigned his share of the 
revenue partly to Arzmand Ali and 
Muizuddin and partly to a zivarat. 
Arzmand Ali Khan and Muizuddin sold 
their rights to Khiyali Ram, who was 
the husband of Mt. Bilaso and father of 
the present plaintiffs. Mt. Bilaso 
brought a suit for the recovery of her 
•share of the revenue for the years 1301 
to 1306 F. against Nur Mohammad, the 
lambardar. Her suit was dismissed on 
the ground that it was misconceived and 
that she ought to have sued the heirs 
of Dalpat Rai, It was a remarkable 
decision. The grounds upon which the 
decision was based caunot be understood 
aud it is further remarkable tbit the 
decision passed muster on appeal. Mb. 
Ram Piari brought a suit against Nur 
Mohammad for the revenue from Rabi 
1301 to Kharif 1307 F. Her claim was 
substantially allowed by the appellate 
Court on 4th January 1901. In 1902, 
Mb. Bilaso sued in the Court of the 
Subordinate Judge of Shahjahanpur for 
a declaration of title to the revenue of 
village Lakhanpur and for the recovery 
of the arrears due. The suit was directed 
against seven persons, namely, Nur Mo¬ 
hammad, Mt. Bhawaneshwari, Durga 
Pershad, Jawahir Lal, Ram Dayal, 
Mathura Pershad and Itwari Lal. This 
suit was dismissed by the original Court 
on 1 st December 1902, bub the claim 
was partially allowed on appeal by Mr. 
Steel, the District Judge, by his judg- 
ment, dated 2nd March 1903. He held 
that Mt. Bilaso was entitled to a decla¬ 
ratory decree to the effect that she had 

p n ^ fc Q fc ^ r 0alise from Dalpat Rai s heirs 

P 0r annum being the assigned 
revenue of mauza Lakhanpur. This is 
another judgment which ibis not pos¬ 
sible to understand and the mistakes 

winch have produced confusion in the 

present case begin from this date. Mr 

521 U ff t6d a decree for R s- 

\ f , uture infc ere 3 fc from the 
institution of the suit till realization at 

RiU 0 f k 9nt , P6r annum - la 1904, Mt. 
Bilaso brought a suit in the Court of 

Mr. Cole, Assistant Collector, First Class 


for the recovery of Rs. 536 G for arrears 
of revenue for the years 1308, 1309 and 
13I0F. against Hakim Durga Pershad 
and others. On 5th April 1904, an ex 
parte decree was passed for Rs. 445-5-9 
with interest. On 19th July 1905, Mt. 
Bilaso again obtained an ex parte decree 
against Hakim Durga Pershad and an¬ 
other for arrears of revenue. In 1914 
Mt. Bilaso brought a suit against Hakim 
Shiam Sundar Ini, the present respon¬ 
dent, in the Court of an Assistant Col¬ 
lector, First Class, for recovery of arrears 
of revenue under S. 161, Act 2 of 1901. 
The defence gave rise to six issues, four 
of which are material : 

(1) Whether the suit is cognizable by 
the revenue Courts ? 

(3) Whether the plaintiff is entitled 
to sue ? 

(4) Whether the plaintiff is a mua- 
fidar ? and 

(5) Whether the suit is barred bv 
Act 23 of 1871 ? 

The Court held that the plaintiff as 
vendee of the assignee of the muafidar 
was entitled to sue in the revenue Courts 
under S. 161 coupled with S. 166, Agra 
Ten. Act. It also held that the suit 
was not barred by the provisions of Act 
23 of 1871. It observed that : 

lt Section 9 of the said Act is quite clear. 

H 1 suifc boen a 8 aiasfc Goverumeat it 

would have been quite a different thing.” 

This decree was affirmed by Rai Baha¬ 
dur Babu Srish Chander Base, District 
Julge, on 5th December 1914. His 
judgment proceeded upon the grounds 
that Mt. Bilaso was a recorded cosharer 
and could maintain a suit under S. 161 
Ten. Act, that in the former suits bet¬ 
ween the parties Jawahir Lal had not 
pleaded the bar of Act 23 of 1871, that 
Mt. Bilaso had obtained a decree from 
the revenue Court (decree No. 1 of 1905) 
for her share of the revenue from Jawa- 
hir Lal, and that for more than 12 years 
the assignees of Dalpat Rai had been in 
possession of the sub-muafi and that their 
title, if defective in the beginning, had 
become perfected by lapse of time and 
adverse possession. This decision was 
upheid by Sir George Knox in second 
App 0 a No. 7 08 of 1915, decided on 20th 
June 1916 He maintained the decree 
of the Court below upon the ground that 
the decree passed in 1905 was fatal to 
the two contentions of Shiam Sunder 
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Lai, namely, that the suit was barred by 
Act 23 of 1871 and that the judgment 
and decree, dated 2nd March 1903, were 
null and void. The learned Judge 
observed : 

Whatever may te the merits otherwise of 
the case the passing of decree and the fact 
that Mt. Bilaso is a recorded cosharer in the 
revenue papers fully eutitle her to bring the 
present case. The presumption is entirely in 
her favour.” 

On 20th May 1911, Hakim Shiam 
Sunder Lai appears to have brought a 
suit in the Court of the Subordinate 
Judge of Shahjahanpur against the Sec¬ 
retary of State for India in Council in 
which he claimed the following declara¬ 
tion and relief : 

“ It may be established and declared that 
the plaintiff has proprietary rights in ten bis- 
was of revenue free grant in each of the three 
mahals Nur Mohammad, Farrahafc Fatima 
and Intizam Uddin situate in mauza Lakhan- 
pur, pargana and district Budaun, each of the 
three mahals having recently been formed 
into a twenty biswa rnahal and that the plain¬ 
tiffs owned ten bisw.as in each of them and the 
name of the Government may be expunged.” 

It appears that sometime before the 
institution of the suit, the Government 
had resumed the muafi. The suit was 
resisted on the ground that it was not 
maintainable under Ss. 5 and 6 of Act 23 
of 1871. This plea was repelled by the 
Subordinate Judge, who decreed the 
suit. The High Court on appeal 
reversed this decision and dismissed 
the suit on the ground that the 
civil Court was not competent to 
make a declaration directly or indirectly 
affecting the liability of the Gjvernment 
to pay the revenue to the plaintiff. The 
Judicial Committee upheld the decision 
of the High Court with the following 
observations : 

“As regards tho suit itself, it appears to be 
clearly misconceived. A competent civil Court 
i3 authorized under S. 6, to take cognizance 
of a claim in respect of “pensions aud grants 
made by Government of money or land 
revenue ’ only on receiving a certificate from 
the authority mentioned in the section “that 
the case may be so tried.” The object of this 
provision -evidently is that in cases of con¬ 
flicting titles, the revenue authorities should 
grant to the unsuccessful applicant an op¬ 
portunity for adjudication of his right by the 
regular Courts of justice but it expressly 
declares that “the civil Court shall not make 
any order or decree in any suit whatever by 
which the liability of Government to pay any 
such pension or grant as aforesaid is atiected 

directly or indirectly”. ‘The High 

Court have not interfered with the finding of 
the Subordinate Judge that the plaintiff was 
the nearest male reversioner to Dalpat Rai 
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but they were clearly right in setting aside 
the decree in so far as it affected the liability 
o: Government in respect of the revenue of 
the muafi grant.’” 

From the hi3tory of the previous liti¬ 
gations which have been referred to 
above, the following facts emerge with 
distinctness : 

(1) That the status of the transferee of 
the original muafidars had been recog¬ 
nized by the Courts of revenue ; 

(2) That the names of the legal re¬ 
presentatives of the transferee had been 
recorded in the revenue papers ; 

(3) That suits had been instituted by 
the heirs or legal representatives of the 
transferee aforesaid against the heirs of 
Dalpat Rai for arrears of revenue under 
S. 161, Agra Tenancy Act ; and 

(4j That the suits were decreed, the 
plea of the defendants that the suit was 
barred under Act 23 of 1871 having been 
rejected. 

There are certain other proceedings 
which may be incidentally mentioned. 

In a suit between Lal Bahadur plaintiff 
and Lila Babu, son of Jawahir Lil, a 
question arose as to whether the right to 
realize the Government revenue of mauza 
Mohammadpur Byar as assignees thereof 
was liable to be sold in pursuance of a 
mortgage decree. It was held by a Bench 
of this Court in Second Appeal No. 425 
of 1923 decided on 20th February 1925 
that the right of the mortgagors to the 
zemindari of this mauza was independent 
of the right to the realization of the 
Government revenue as assignees and 
that the latter right was not liable to be 
sold in execution of a mortgage decree. 
We'are not called upon to make any 
pronouncement on this point as to whe¬ 
ther wo agree with this decision or wo 
do not. The point doe3 not arise in this 
case. There is an order of the Board of 
Revenue, dated 5th June 1922, passed oq 
a petition from Shiam Sundar Lal and 
others praying for a restoration of the 
assignment of revenue of ten biswas of 
mouza Likhanpur and for the payment 
of the arrears of revenue due to them. 
This petition was allowed in these terms: 

“The Governor-in-Council ha3 been pleased 
to direct that the petitioners may be again 
recorded a 9 assignees of ten biswas of maaza 
Lakhaupur and be put in possession from the 
coming "revenue year ; no arrears of revenue 
should, however, be paid to the assiguees.” 

This order is capable of being inter¬ 
preted as a fresh grant anl we think that 
it should be so interpreted. 
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On 19ih January 1922 a circular letter 
was issued by the Secretary to the Gov¬ 
ernment of the United Provinces ad¬ 
dressed to the Divisional Commissioners: 

“I am directed to inform you that the 
Government is advised that assignments of 
remissions of revenue granted for periods 
limited to the lifetime of the grantees or their 
immediate successors are in the nature of 
political pensions and should be treated as 
non-transferable. L'he Government is ac¬ 
cordingly pleased to declare that all such 
pensions and assignments of revenue are not 
transferable. In the case of remissions of 
revenue, the result of this decision is, that, 
if the grautee transfer his proprietary right, 
the full revenue will be imposed with effect 
from the date of the transfer etc.” 


The above exhausts the vital documents 
produced in this case which directly or 
indirectly have a bearing upon the ques¬ 
tions raised in this appeal. 

The Court of first instance decreed 
the plaintiff s suit upon the grounds that 
the defendants were recorded in the 
revenue papers as muahdars (assignees) 
of the Government revenue and the plain¬ 
tiffs as their (defendants’) sub-mua.fida.rs 
and that the claim of the plaintiffs or 

their predecessors-in-title against the 
predecessors-in-interest of the defendants 
for recovery of arrears of revenue had 
been decreed in the year 1914. 

The lower appellate Court has reversed 
this decision and dismisse 1 the suit. It 
h Q id that in view of the decision of the 
Privy Council dated 21st October 1919 
in the suit between Hakim Skiam Sun- 
dar Lal and others v. Secretary of 
State for India in Council and of the 
decision of the High Court in Second Ap¬ 
peal No. 425 of 1923 dated 20th February 

1925 which have already been referred 
to and 


in view of the very clear term* of the Pen 

s.oqs Act 23 of 1871, it is not.possibl 

or this Court or for any revenue Court t 

en.ortain a suit of an assignee of Govarnmen 

revenue ’ Act 21 of 1871 is perfectly clea 

an* 1 do not think that tho equities of th 

case can require this Court to pass a decre 

requiring the revenue authorities to recogniz 

an assignment, which is, uuder the substan 
tive law illegal.’” 

The decree of the lower appellati 
Gourt seems to be quite correct bub th< 
reasoning upon which the decree proceed 1 
is clearly erroneous and cinnob be sup 
ported. The case before the Privy Counci 
was not one between the assignee of th( 
muahdars and the muahdars. The pre 
sent plaintiffs were no parties to the 
suit. The title of the present plaintiffs 

1929 A/99 & 100 


was not and could not have been litigated 
in this action. The pronouncement of 
the Privy Council is no more than this 
that the civil Court is competent upon 
fulfilment of certain conditions to take 
cognizance of a claim in respect of pen¬ 
sions and grants by a Government of 
money or land revenue where there is or 
has been a conflict of titles in respect of 
the same. The power of tho revenue 
Court to adjudicate upon the claim ad¬ 
vanced by the transferee of tho original 
assignee under S. 161, Agra Tenancy Act, 
was not considered either in this case or 
in Second Appeal No. 425 of 1923. These 
decisions therefore are no authority for 
the proposition that the suit like the 
present is not maintainable in the Court 
of revenue under S. 161, Land Revenue 
Act. 

Section 161 of this Act provides that 
a muafidar or assignee of revenue may 
sue for arrears of revenue due to him as 
such. S. 166 provides that the words . . . 

muafidar or assignee of revenue” in this 
chapter include also the heirs, legal re¬ 
presentatives, executors, administrators 
and assigns of such persons. Tho trans¬ 
feree of the original grantee is therefore 
an assignee within the meaning of S. 161 
of the Act. Sell. 4, serial No. 10, indi¬ 
cates the forum in which a suit of this 
description should be instituted and pres¬ 
cribes that where the value of the claim 

exceeds Rs 100 the suit is triable by an 
Assistant Collector of tho First Class and 
an appeal lies to the civil Court. 

This, however, does not advance the 
case of the plaintiffs. The suit contem¬ 
plated under S. 161 of the Act is one 
against persons who are primarily liable 
for the payment of Government revenue. 
The defendants are not the zemindars. 
They are not primarily liable to the 
Sovereign power for the payment of 
Government revenue and a suit like tho 
present is not within the purview of 
S. 161, Agra Tenancy Act. 

Act 23 of 1871 is an Act to consolidate 
and amend the law relating to pensions 
and grants by Government of m^ney or 
land revenue. S. 4 provides that : 

“Except as hereinafter provided, no civil 
Court shall entertain any suit relating to any 
pension or grant of money or land revenue 
conferred or made by the British or any 
former Government, whatever may have been 
the consideration of any such pension or 
grant, and whatever may have been the nature 
of the payment, claim, or right for which 
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such pension or grant may have been substi¬ 
tuted.” 

This section does not take away the 
jurisdiction of the Court ot revenue to 
entertain a suit by the transferee of the 
assignee of the land revenue. The juris¬ 
diction of the civil Court and of the civil 
Court alone, is limited by the terms of 
this section. The nature of the limitation 
has been defined in the following two 
sections. S. 5 provides that 

“any person having a claim relating to any 
such pension or grant may prefer such claim 
to the Collector of the District, or Deputy 
Commissioner, or other officer authorized in 
this behalf by the local Government, and 
such Collector, Deputy Commissioner or other 
officer shall dispose of such claim in accor¬ 
dance with such rules as the chief revenue 
authority may, subject to the genera) control 
of the Local Government, from time to time, 
prescribe in this behalf.” 

The words “any such pension or grant” 
clearly indicate any pension or grant of 
money or land rovenue referred to in the 
preceding section. This section autho¬ 
rizes the Collector or the Deputy Commis¬ 
sioner or other officer specially empowered 
by the Local Government to entertain a 
claim with reference to the grant of land 
revenue conferred by the former Govern¬ 
ment. The Local Government has the 
authority to call for evidence in support 
of the grant and may either recognize 
the grant or refuse to do so. The proceed¬ 
ing before the officers referred to in this 
section is more administrative than judi¬ 
cial. S. 6 provides that 

“a civil Court, otherwise competent to try the 
same, shall take coguizmce of any such^claim 
upon receiving a certificate from such Collec¬ 
tor, Deputy Commissioner or other officer 
authorized in that behalf that the case may 
be so tried but shall not make any order or 
decree in any suit whatever by which the 
liability of Government to pay any such pen¬ 
sion or grant as aforesaid is affected directly 

or indirectly.” 

This is an enabling section and em- 
[powers the civil Court to entertain a suit 
where conflicting claims are advanced 
with reference to the grant, upon the 
'claimant producing a certificate from the 
officers specially named that the case 
may be so tried; but it bars a civil Couit 
from making an order cr decree in any 
suit whatever by which the liability of 
the Government to pay any such pension 
or grant is directly or indirectly affected. 
It is by reason of this section that the 
Privy Council held that the previous suit 
instituted by Shiam Sundar Lal and 
others against the Secretary of State for 


India in Council was not maintainable. 
This section does not forbid the institu¬ 
tion of a suit by the transferee of the 
original grantee for recovery of arrears 
of revenue if instituted in a Court of 
revenue against a proper person against 
whom a claim could be lodged for arrears 
of revenue. 

It is unfortunate that the original 
farman by which the grant was made by 
Emperor Babar is not forthcoming. No 
document has been produced in this case 
in which the terms of the said grant have 
been reproduced or even summarized. It 
is clear, however, that the right was con¬ 
ferred upon the grantee in perpetuity and 
there is nothing to indicate that it was 
restricted to the personal enjoyment of 
the grantee or his heirs. In the absence 
of any restrictions or limitations a right 
to appropriate the Government revenue 
payable by the zemindars is a proprietary 
right and is, as such, heritable and trans¬ 
ferable. Under S. 6, T. P. Act, property of 
any kind may be transferred except those 
enumerated in Cls. A to I. Under Cl. (G) 
stipends allowed to military and civil pen¬ 
sioners of Government and political pen¬ 
sions cannot be transferred. This section 
does not prohibit the assignment of a 
pension, not granted or continued by Gov¬ 
ernment on political considerations, or on ( 
account of past services, or present infir- 
matie 3 or as a compassionate allowance : 
see Subray a Miulaii v. Velayuda Chetti 
(1). The word ‘pension’ has nowhere been 
defined, but it ought to be understood in 
its ordinary sense as implying periodical 
allowance on account of pa3t service, con¬ 
sideration or merit or by way of com¬ 
pensation to dethroned princes, their 
families and dependents : Secy, of 
State v. Khem Chand Jeychand (2) (at 
p. 436) ; also Lachmi Narain v. Malcund 
Singh (3) ; also Rama Rao v. Kottipi 
Tkimma Reddi{ 4). A grant of land revenue 
as such cannot be comprised in the term 
‘pension.’ A grant of Government re-j 
venue cm in no case bo created as a poli¬ 
tical pension which is a pension granted 
on political considerations for reasons of 
State. A right to share in the Govern¬ 
ment revenue granted in perpetuity oy 
the Sovereign power cannot be describe! 
either as a pension or as a political pen-| 

(1) [1007] 30 Mad. 153. 

(2) fl379J 4 Bom. 432. 

(o) 11901] 2G All. 617—1 A. L. J. 333. 

(4) [1020] 11 M. L. W *393=54 I.C. 331. 
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,sion. Such a grant may be a hereditary 
' grant as in the present case and partakes 
! of the nature and character of a jagir. Its 
j liability to resumption would be depen¬ 
dent upon the terms under which it was 
created and upon the will of the Sovereign 
power. Where a right of this descrip¬ 
tion is created by contract or grant, its 
transferability will in each case depend 
jupon the terms of the contract or grant. 
The assignment of * such a grant is not 
j prohibited by.S 12, Pensions Act. The 
rule of expendiency prohibiting the trans¬ 
fer of pension which is founded upon the 
idea of ensuring the enjoyment of the 
pension by the pensioners in comfort can¬ 
not be invoked in the case of an assign¬ 
ment of Government revenue which is 
not shown to partake the nature and 
character of a pension. 

The suit of the*plaintilis, however, is 
clearly misconceived. It is not founded 
upon contract. There is no privity of 
contract between the parties to this ac¬ 
tion. Lt is not founded upon tort. There 
has been no violation of any legal duty 
which the defendants owe to the plain¬ 
tiffs. Under these circumstances the 
lower appellate Court was justified in dis¬ 
missing the plaintiffs’ suit The rea¬ 
sons, however, upon which the learned 
District Judge proceeded were clearly 
not justified, I would, therefore, confirm 
the decree of the Court below and dismiss 
this appeal. 

Ashworth, J.— I concur in the dis¬ 
missal of the appeal, but my reasons are 
jsomewhat different. The suit was one 
brought under S. 1GL, Agra Tenancy Act. 
That provides for a suit being brought by 
a muaifidar or assignee of revenue suing 
for arrears of revenue. This suit was not 
one ol that character. It was* brought 
|not by an assignee of revenue, be cause as¬ 
signee must clearly meau an assignee from 
Government. It was brought by the as¬ 
signee of an assignee. Again, it was not 
brought for arrears of revenue, but for 
money due from the defendants not as 
persons bound to pay revenue but as per¬ 
sons who had, had until the assign¬ 
ment in favour of the plaintiff, a right to 
realize revenue, and who had continued 
to realize that revenue from the zarnin- 
dars notwithstanding their having as¬ 
signed their rights to the plaintiffs. The 
suit should, therefore, have been dis¬ 
missed straight away on the ground that 


no cause of action was shown for bringing 
a suit under S. 161. 

Again, the suit was a bad one, in my 
opinion, because it was a suit relating 
to a grant of land revenue, and such a 
suit under S. 5, Pensions Act, must be 
determined by a revenue Court in accor" 
dance with the rules laid down by the 
chief revenue authority. No invocation 
of any such rule was made by the plain¬ 
tiff, nor did the trial Court purport to 
act under any such rule. When the ap¬ 
peal came before the District Judge, that 
appeal was heard by the District Judge 
as a civil Court. This would bring into 
operation Ss. 4 and 6, Pensionj^Act. The 
civil Court could not entertain 'the case 
excppt after receiving a certificate from 
the Collector authorizing it to try the 
case. 

Again, the suit was based on an al¬ 
leged assignment, which, in my opinion, 
was null and void under -S- 12, Pensions 
Act. It’has been suggested that the word 
‘ pension” in S. 12 will not include a 
grant of land revenue, but it appears to 
me that this is not so. The Pensions Act 
is divided into four parts. Part 2 
is headed “ rights to ^ pensions” and 
deals under that heading with grants 
of land revenue. Part 4 i 3 headed 
by the term “miscellaneous,” and it ap 
pears to mo that the word “pension” is 
used throughout in it as including the 
sub 1 ivisions of the general expression 
pension,” namely, pension, grant of 
money or land revenue, expressed in S. 4 
of the Act. In other words, the word 
pension” as used in the Act is at times 
usel in a general sense to cover any form 
of recurring payment granted by Govern¬ 
ment and in other places is used to ex¬ 
press only a species of the generic term. 

I fully agree with my learned brother 
that if no other objection stood in the 
way of this appeal, what is fatal to the 
plaintiffs is that they have.never shown 
any ciusemf action against the defendants. 
What they allege is that the defendants 
after transferring to-them the right to re¬ 
alize the assigned revenue ‘have con¬ 
tinued themselves to realize ic. The 
suit would no doubt be maintainable 
if the plaintiffs could invoke the 
provisions of the Transfer of Property 
Act applicable to the seller of‘ immo¬ 
vable property; for a purchaser of an 
immovable property is ’entitled to sue 
the seller for mesne profits or damages’at 
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the time of bringing a suit for obtaining 
possession on the basis of the sale. It is 
true that the definition of immovable 
property” will include benefits to arise 
out of land. But a suit for mesne pro¬ 
fits or for damages on account of trespass 
is not possible in the absence of unlawful 
retention of immovable property or tres¬ 
pass on immovable property. The plain¬ 
tiffs in this case sue the defendants as 
persons unlawfully retaining or unlaw¬ 
fully seizing immovable property. The 
realization by the defendants of the re¬ 
venue in this case does not appear to me 
to give any cause of .action to the plain¬ 
tiffs Plaintiffs proper course will be to 
sue the zemindar ignoring the fact that 
they had paid the defendants. 

There is one aspect of the case to which 
reference may be made. It appears that 
in previous litigation it was held that the 
defendants were bound by decrees against 
their father or- grandfather under the 
rule of res judicata. This appears to me 
clearly untenable. Where a pension is 
granted from generation to generation one 
generation cannot be said to be the suc¬ 
cessor-in-interest of the last. At the very 
moment when the grant was made by Go¬ 
vernment a right arose in favour of each 
successive generation and the predecessor- 
'in-interest of each successive generation 
was Government and not the father. It 
is obvious that when a person entitled 
merely in himself to a life-interest con¬ 
tests a suit in respect of that life-interest 
he cannot be representing some one en¬ 
titled to a successive life-interest. 
r.M./r.K. Appeal dismissed. 


A. L R. 1929 Allahabad 788 

SULAIMAN AND PULLAN, JJ. 

Sohan LaZ—Plaintiff—Appellant. 

v. 

Bhagwan Singh and others— Defen¬ 
dants— Respondents. 

Second Appeal No. 1718 of 1027, 
Decided on 8th July 1929 from a decree 
of Sub-Judge. Mainpuri, D/- 9th August 

1927. 

(a) Transfer of Property Act, S. 54 — 
Bona fide settlement of doubtful claims is 

not transfer of property. 

A bona fide settlement of doubtful claims 
is not a transfer of property at all but really 
a recognition of the title of the opposite 
party and an abandonment of all further 
claims to it. Such an arrangement cannot 
be considered a sale within the meaning of 


S. 54 although the registered document fol¬ 
lowing upon the settlement takes the form, 
of a sale deed so as to give, right of pre-emp¬ 
tion. [P 789 0 1], 

(b) Transfer of Property Act, S. 54- 
Settlement of doubtful claim distinguished 
from sale. 

Where a person, setting up his own title to- 
property in order to estop claimant of property 
from further trouble pays him a certain am¬ 
ount and takes a document from him in the 
garb of a sale deed, that is in reality a bona- 
fide settlement of a doubtful claim and not 
a sale. [P 789 C 1] 

Baleshivari Prasad —for Appellant. 

Fauna Lal —for Respondents. 

Judgment —This is a plaintiff’s ap¬ 
peal arising out of a suit for pre-emption 
of an ostensible sale of 6th October 
1925. The first Court decreed the claim, 
but the lower appellate Court has 
dismissed it. The latter Court has not 
expressed itself clearly in recording its- 
findings which is the chief source of 
difficulty in this second appeal. But 
the ‘facts found by it are clear enough 
and only one conclusion can be drawn 
from those facts. Mardan Singh the 
last owner died some 40 years ago and 
his widow Mt. Jeet Kunwar succeeded to 
the property. Jot Singh and others 
sued as the reversioners denying the 
widow’s rights on the ground that she 
had not been legally married. The 
widow in her turn denied the relation¬ 
ship of the claimants. Without going into 
the question of the pedigree of the claim¬ 
ants the Court held that Mt. Jeet 
Kunwar had been the legally married 
wife of Mardan Singh. After this Mt. 
Jeet Kunwar remarried and yet con¬ 
tinued in possession of the property for 
more than 12 years. From her second 
husband the contesting defendants were 
born. When Mt. Jeet Kunwar died, the 
representatives of the former claimants 
again put forward their claim as the 
next reversioners, But their relationship 
was disputed by the sons of Mt. Jeet 
Kunwar who further set up tneir own 
title based on her adverse possession. 
The lower appellate Court has distinctly 
found that it was not easy for the re¬ 
presentatives of the former claimant to 
prove that they and Mardan Singh had 
been descended from a common ancestor, 
and has further found that the sons of 
Mt. -Jeet Kunwar were honestly contest¬ 
ing the rights of the claimants to suc¬ 
ceed to the property. He has also found 
that the value of the property was 
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Rs. 1,300 but the defendants took a 
•document which was ostensibly a sale- 
deed for Rs. 600 from the claimants, and 
before the deed was actually registered 
au application was hied by the claimants 
in the mutation Court that they had re¬ 
nounced all their rights. The learned 
Judge has further found that “ the sale 
was really a relinquishment of the 
rights of the claimants.” Having re¬ 
gard to all these findings there is no 
doubt that what the learned Judge 
meant by his opinion quoted above was 
jthat this transaction w is not in reality 
ia sale transaction but was a mere relin¬ 
quishment of the claim, that is to say, 
i a settlement of th9 dispute between the 
'parties. 

. The present plaintiff cannot pre-empt 
this property unless the transaction is 
one of sale. A bona fi le settlement of 
doubtful claims i9 not a transfer of pro¬ 
perty at all but really a recognition of 
the title of the opposite party and an 
abandonment of all further claims to it. 
Such an arrangement cannot be con¬ 
sidered a sale within the meaning of 
|S. 54, T. P. Act. The mere fact that 
the registered document following upon 
the settlement took the form of a sale- 
deed is not by itself conclusive. In this 
view ol the matter the transaction was not 
|pre-emptable at all. The vendees were 
setting up their own title and in order 
to estop the claimants from further trou¬ 
ble paid them Rs. 600 and took a docu¬ 
ment from them in the garb of a sale- 
deed. This in reality was a boia fide 
settlement of doubtful claims and 
not a sale. The decree of the lower ap¬ 
pellate Court must therefore be affirmed. 
Having regard to the vagueness of the 
findings we think that the appeal was 
not a frivolous one and direct that the 

parties should bear their own costs of 
the appeal. 

P-N./r.k, Decree affirmed . 
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Sen and Pullan, JJ. 

B Shyam Lal and others -Defendants 

Appellants. 

v. 

L. Badri Prasad— Plaintiff—Respon- 
dent. 

Second Appeal No. S03 of 1926 De¬ 
cided on 25th June 1929, against 
of Addl. Dist Judge, Agra. DC 
February 1926. 



# (a) Hindu Law — Alienation—Father— 
Antecedent debt—Alienation by father for 
paying off antecedent debt—Court cannot 
enquire into prior history of the debt. 

[P 789 C 2 P 790 C 1] 

Where a father sold a piece of land for pay¬ 
ing off certain money due on a prior mortgage 
this must be regarded as an antecedent debt 
and the Court cannot go backwards and find 
that only sum duo as an antecedent debt was 
the original sum due on a promissory note 
prior to the execution of mortgage. 

(b) Hindu Law — Alienation — Alienation 
by father for necessity — Application of con¬ 
sideration need not be looked to by vendee. 

If it is once conceded that the sale by father 
was for legal necessity it is not for the vendee 
to pursue each and every item of the con¬ 
sideration and ascertain how it was applied ; 
A. I. R. 1927 P. C. 37 ; A. I. R. 1927 P. C. 24G; 

G M. /. A. 393 (P. C.), Rel. on. [P 790 C lj 

K. N. Katju — for Appellants. 

S. K. Day for Respondent. 

Judgment. — This second appeal 
arises from a suit brought by a minor 
son of a Hindu for setting aside a sale of 
a house and a shop by his father Shankar 
Lal. It was alleged in the plaint that 
the father was of bad character and a 
vagabond who had been spending the 
income of the property for unlawful pur¬ 
poses. It is also alleged that the sale 
deed is fictitious and without censidera- 
tion. It was found by the Court of first 
instance that the sale-deed was for 
Rs. 1,000 of which the consideration i 3 
made up of Rs. 525 paid to Chand- 
mal on account of certain prior mort¬ 
gages ; Rs. 100 paid in advance and 
Rs. 375 paid before the Sub-Registrar 
for expenses incurred in connexion with 
certain ceremonies required by the Hindu 
religion for the plaintiff himself and 
payment of other oral debts. The first 
Court held that there was overwhelming 
evidence adduced on behalf of the defen¬ 
dants that the sale-de^d was executed 
for legal necessity which consisted in 
paying off old debts and expenses for 
mundan ceremony of the plaintiff him¬ 
self.” In appeal the learned Additional 
District Judge reversed this order, and 
granted the plaintiff a decree on condi¬ 
tion that he paid to the vendees a sum 
of Rs. 95 within 3 months. The main 
question to be decided in the case of this 
kind is whether the sale was for legal 
necessity, that is to say, was there a 
necessity for the sale of this property. 

In our opinion it was proved without 
doubt that a sum of Rs. 525 was actually 
due on the prior mortgages. This must 
be regarded as an antecedent debt and 
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t-he learned Judge of the Court below 
was in error that he believed that he 
could go backwards, and find that the 
only sum due as an antecedent debt was 
the original sum due on a promissory 
note prior to the execution of the mort¬ 
gages. The sum of Rs. 575 had to be 
raised, and we are satisfied that it could 
only be raised by a sale. As to the rest 
of the consideration we have the clear 
findings of the first Court that it was 
for legal necessity. The lower appellate 
Court finds that the sum of Rs. 375 was 
actually paid before the Sub-Registrar 
but he declines to give a clear finding 
as to whether it was lor legal necessity 
or not ; possibly his finding may be 
taken to suggest that he thought that 
there was no legal necessity, or, at any 
rate, there was only a necessity for the 
advance of a smaller sum which he does 
not specify, bub in our opinion in view 
of the recent decisions of the Privy 
Council this point is irrelevant. If it 
is once conceded that the sale was for 
legal necessity it was not for the vendee 
to pursue each and every item of the 
consideration and ascertain how it was 
applied. We would refer in particular 
to the decision of their Lordships of the 
Privy Council reported in Srikrishna 
Das v. Nathu (I) and their subsequent 
decision affirming that ruling and fur¬ 
ther explaining it, reported in Gaurti 
Shankar v. Jinan Singh ^2). These 
judgments merely interpret what Knight 
Bruce, L. J., said in the case of llanoo- 
man Peasaud Panday v. Mt. Babooce 
Munraj Koonweree (3) (at p. 424) : 

“ The purposes for which a loan is wanted 
are often future as respects the actual appli* 
cation, and a lender can rarely have, unless 
ho enters on the management, the means of 
controlling and rfghtly directing tho actual 

application.” 

In our opinion the plaintiff failed to 
establish his case that the sale by his 
father was not for legal necessity and 
can be challenged by his minor son. 
We, therefore, allow this appeal, set 
aside the decree of the lower appellate 
Court and restore that of the Court of 
first instance with costs throughout. 

P.n./r.K. Appeal allowed 


(1) A. I. R. 1927 P. 0. 37=49 All. 149=o4 

I. A. 79 (P. C.). 

(2) A. I. R. 1927 P. 0. 240. 

(3) [1855] 6 M. I. A. 393=18 W. R. 81-- 
Suther 29=1 Sar. 552 (P. G.), 
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Dalal, J. 

Sahdeo Singh and another Defen¬ 
dants—Appellants. 

v. 

Dam Nawal Singh and others —Plain¬ 
tiffs— Respondents. 

Second Appeal No. 496 of 1928, Deci¬ 
ded on 5th July 1929, against decree of 
Sub-Judge, Azamgarh, D/- 52nd Feb¬ 
ruary 1928. 

(a) Civil P. C., S. 91 —S. 91 is inapplic¬ 
able to issues arising on encroachments on 
village roads kept open by right of easement 
— Suit lies without permission of Advocate- 

General. 

An encroachment on a village read raises 
questions of the light of easement of the resi¬ 
dents and proprietary right of the zamindars 
and S. 91 would not be applicable to issues 
which arise on encroachments being made on 
a road of this nature. A suit therefore, lies 
without tho permission of the Advocate Gene- 
tal. CP790 C12) 

(b) Civil P. C., O. 1, R. 1—No misjoinder 
if two different sets of persons join to eject 

trespasser. . ,. f 

There is no misjoioder of parties in two dii- 
ferent sets of persons joining together to 1 2 3 eject 
a trespasser. [P 790 G 2} 

K. D. Alalaviya— for Appellants. 

N. P. Asthana —for Respondents. 

Judgment. —The view taken by the 
lower appellate Court is correct Roads 
in the village abadi belong to the zamm- 
dars and are kept open by reason of the 
right of easement acquired by the resi¬ 
dents to use them as means of passage.' 
Such roads are not entered as property o 
the Government in the village record. 
An encroachment on that road will 
raise questions of the right of easement 
of the residents and proprietary right oi 
the zamindars, and S. 91 would not be 
applicable to issues which arise on en¬ 
croachments being made on a road of 
this nature. The plaint has been care- 
fully prepared. The plaintiffs declared 
themselves, some of them to bo coshaiers 
of the land in dispute, and others to be 
residents who have acquired right of 
easement to have the land kept open. A 
suit, therefore, did lie without any per¬ 
mission from the Advocate General. 

-\s regards the third ground of appeal, 1 
do not think that there is any misjoinder 
of parties in two different sets of persons 
joining together to eject a trespasser. 

n \r /r.K. Appeal dismissed. 
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Bennet and Iqbal Ahmad, JJ. 

Jugul Kishore —Defendant—Appellant’ 

v. 

Banwari Lal and others —Plaintiffs— 
Respondents. 

Second Appeal No. 892 of 1926, Deci¬ 
ded on 28th June 1929, against decree 
of 2nd Sub-Judge, Saharanpur, D/- 10th 
April 1926. 

Transfer of Property Act, S. 55 (1) (g)— 
To make vendee liable for encumbrances 
section requires specific contract in sale- 
deed that property is sold subject to encum¬ 
brances. 

Section 55 (1) (g) clearly means what it 
states, that there must bo a provision in the 
sale-deed that property is sold subject to in¬ 
cumbrances and if that provision is not 
specifically set out in the sale-deed the vendor 
will be liable for all prior incumbrances. 

[P 791 C 2] 

P. L. Banerji and K. C. Mital —for 
Appellant. 

N. C. Vaish and Janaki Prasad —for 
Respondents. 

Judgment. —This is a second appeal 
by the defendant on a very simple point. 
The defendant bought certain property 
at an auction-sale on 20th December 1918, 
for a price which has not been disclosed 
but is said to be between Rs. 300 and 400. 
The same proclamation sets out that that 
property was subject to a prior mortgage 
of 28th June 1912. 

The defendant sold the property to the 
plaintiff by a sale-deed dated 22nd June 
1920 in which he stated that he was 
selling the property which he had pur¬ 
chased at the auction-sale of 20th Decem¬ 
ber 1918. The sale consideration was 
Rs. 1,000. Subsequently a suit No. 9 of 
1923 was brought by the mortgagee for 
Rs. 2,200 on the mortgage of 28th June 
1912, and in that suit 20th May 1925 
was fixed for sale. The plaintiff brought 
the present suit on 29th April 1925 ask¬ 
ing for alternative reliefs either that the 
defendant might be directed to pay the 
amount due to the mortgagee or that the 
defendant might be directed to pay to 
the plaintiff the sale consideration of 
Rs. 1,000. The Court of first instance 
dismissed the suit, and the lower appel¬ 
late Court decreed it. The point before 
this Court is very simple. Section 55 (lj 

B. B. Act, states that the seller is 
bound, except where the property i 3 sold 
subject to incumbrances, to discharge all 


incumbrances on the property then exist¬ 
ing. There is no contract in regard to 
prior incumbrances in the sale-deed in 
question. It was argued by the learned 
advocate for the appellant that the section 
quoted means that the vendor is only 
liable if he stated in the sale-deed that 
he sold free from incumbrances. We 
cannot agree to this interpretation of the 
section. It appears to us that the section 
clearly means what it states, that there 
must be a provision in the sale-deed that 
the property is sold subject to incum¬ 
brances, and if that provision is not 
specifically set out in the sale-deed, then 
the vendor will be liable for all prior 
incumbrances. No authority was shown 
to us for the strange interpretation which 
the learned advocate for the appellant 
desired to place on this section. He re¬ 
ferred to a ruling of the Privy Council, 
reported in Bhagwati v. Banarsi Das (l) 
in which in a slightly different case the 
Privy Council had held that the vendor 
was liable. The argument apparently 
was that because the facts of the present 
case are not precisely similar, therefore 
in the present case the vendor would not 
be liable. The argument is obviously 
unsound. A certain amount of argument 
was made in regard to the statement in 
the sale-deed that what the vendor sold 
was what he had purchased at the 
auction-sale of 20th December 1918, and 
it was argued that the vendee should have 
ascertained what was in the sale procla¬ 
mation and have referred to the mortgage 
of 29th June 1912 which is mentioned in 
the sale proclamation. It was admitted 
by the learned advocate for the appellant 
that no copy of the sale proclamation or 
sale certificate was given to the vendee 
at the time of the sale to him. A further 
argument was made that it was open to 
the vendee to have ascertained by inquiry 
from the office of the Sub-Registrar that 
the incumbrances of 29th June 1912 did 
exist on this property. We consider that 
even if the vendee had ascertained from 
this source that incumbrances did exist, 
still that would be no answer for the 
provision in S. 55 (l) (g), which requires 
that there should be a specific contract 
set forth in the sale-deed that the pro¬ 
perty is sold subject to incumbrances, 
otherwise tne vendor is liable to pay the 
incumbrances. 

(D A « B H. 1928 P. C. 9S=50 All. 371=55 
I. A. 135 (P. C.). 
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We consider the finding of the lower 
appellate Court is correct and dismiss 
this appeal with costs. 

V.B./r.K. Appeal dismissed . 

A. I. R. 1929 Allahabad 792 

Young and Bennet, JJ. 

Darbari Lal —Defendant—Appellant. 

v. 

Damodar Das —Plaintiff—Despondent. 

Second Appeal No. 824 of 1929, Deci¬ 
ded on 4th July 1929, from a decree of 
Dist. Judge, Azamgarh, D/- 29bh April 
1929. 

(a) Civil P. C., O. 21, R. 16—Transfer. 

Transfer of a decree to a relative of a judg¬ 
ment debtor does not amount to a transfer to 
a judgment-debtor. [P 792 G 2] 

(b) Contract Act S. 343 —N and K in posses¬ 
sion of property under same thikanama—In 
suit decree was passed jointly against N and 
K in accordance with their shares under 
thikanama —N paying amount of decree and 
K paying nothing —li is bound to contribute 
to extent of his share. 

Where N and K were thikadars of certain 
property under a thikanama executed in favour 
of both of them, and where subsequently in a 
suit by the reversioner of the executant a 
decree was passed to the extent of one-third 
against K and two-thirds against N for mesne 
profits and where N paid the amount of the 
decree and K paid nothing, K is bound to 
contribute one-third as a joint judgment-dobt- 
or along with N and in a suit by N he is en¬ 
titled to a decroe to that extent : 40 All. 672, 
Dist. [PJ93C1] 

K. N. Katju and M. L. Chatarvedi — 
for Appellant. 

Judgment.—This is a second appeal 
by the defendant against a decree of the 
lower appellate Court awarding the plain¬ 
tiff one-third share of a sum of money, 
which he had paid under a decree, on the 
ground that the defendant was bound to 
contribute that one-third as a joint judg¬ 
ment-debtor along with the plaintiff. 
The facts are that the plaintiff and defen¬ 
dant were thikadars of certain zamindari 
property under a thikanama executed in 
favour of both of them, and subsequently 
reversioners of the executant sued the 
plaintiff and defendant for possession of 
the property and mesne profits, and on 
31st March 1920, a decree was passed to 
the extent of one-third against the defen¬ 
dant and two-thirds against the plaintiff 
for mesne profits, interest and costs, 
amounting to Bs. 6,797-11-8 It has been 
found as a fact by the lower appellate 
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Court that by 1st October 1923, the 
plaintiff had paid Rs. 2,400, and that bet¬ 
ween 1st August 1926 and 18th February 
1927 the plaintiff paid Rs. 2,198-13-10 on 
this decree. Defendant has paid nothing. 
The first argument addressed to us was 
that limitation applied, because the first 
payment of R 3 . 2,400 was more than three 
years beyond the date on which the suit 
was brought. But the plaintiff was bound 
to pay two-thirds of the total decretal 
amount, and the first payment of Rs. 2,400 
was not in excess of his share of the 
total amount of decree total amount which 
was eventually paid. We consider that 
the cause of action to the plaintiff arose 
between 1st August 1926 and 18th Feb¬ 
ruary 1927, when he paid the sum of 
Rs. 2,198 odd, and that period is within 
three years from the date of the suit and, 
therefore, within limitation, according 
to Art. 99, Lim. Act. Time runs, accord¬ 
ing to that article, from the date of pay¬ 
ment in excess of the plaintiff’s own 
share. The suit is, therefore, clearly 
within the period of limitation. The 
next point argued was that under 0. 21, 
R. 16 proviso, a decree should not be 
executed against the defendant and, there¬ 
fore, the defendant has no liability. This 
article does not apply to the facts of the 
present case, because there was no trans-. 
fer of the decree to either of the judgment- 
debtors. It has been found by the lower, 
appellate Court that there was a transfer 
of the half share of the decree owned by 
Righunandan to one Brindaban, who was 
a relative of the plaintiff ; but that 
transfer does not amount to a transfer 
to a judgment-debtor. The next point 
argued was that the plaintiff and defen¬ 
dant being joint tort-feasors, no suit for 
contribution would lie between them. 
The authority for this proposition on 
which the learned counsel for the appel¬ 
lant relied, was Nand Lal Singh v.'Beni 
Madho Singh (1). That case states that 
contribution was not allowed, because 
that case was not one of joint tort-feasors. 
In that case the facts were that the 
plaintiff was in possession wrongfully 
of a half share of property under a deed 
of gift, and that the defendant was in 
independent possession of the other half 
share of property under an entirely sepa¬ 
rate deed of gift. Accordingly, it was 

held that the plaintiff could not recover 

_■ — —- 

(1) [1918] 40 All. 672—47’ I.C. 930=16 A.L.J* 
689. 
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the share of costs from the defendant, 
which he paid under the decree, although 
the costs were jointly against both par¬ 
ties. In the present case the facts are 
entirely different, because the plaintiff 
and defendant were both in possession 
under the same thikanama, and accord¬ 
ingly, the decree was passed jointly 
against the plaintiff and defendant, in 
accordance with their shares under that 
thikanama. We consider that the decree 
of the lower appellate Court is correct 
and we accordingly dismiss this appeal 
under 0. 41, R. 11. 

P.N / R.K. Appeal dismissed. 
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SULAIMAN AND NI AM AT DLL AH, JJ. 

Mahadeo Prasad — Judgment-debtor 
—Applicant. 

v. 

Khubi Ram —Decree-holder—Opposite 
Party. 

Civil Revision No. 162 of 1923, De¬ 
cided on 14bh June 1929, against the 
order of the Disb. Judge, Meerut, D - 
21st April 1928. 

❖Civil P. C., O. 21, R. 90—Objection by 
judgment-debtor under O. 21, R. 90 that 
decree holders misled certain bidders by 
false representation, that fictitious bids 
were offered and property was sold for in¬ 
adequate consideration — Court hearing 
judgment-debtor and dismissing objection 
without allowing him opportunity to pro¬ 
duce evidence in corroboration — Appeal to 
District Judge dismissed—There is material 
irregularity and High Court will interfere 
in revision though appeal was preferred to 
District Judge—Civil P. C., S. 115. 

An objection % under 0. 21, R. 90 was filed 
by the judgment-debtor that the decree- 
holder had dishonestly misled certain bid¬ 
ders by false representation, that fictitious 
bids were ofiored and that the property was 
sold for an inadequate consideration, The 
Court took down the evidence of the judg¬ 
ment-debtor and dismissed his objection. 
He did not fix any date for its hearing and 
did not allow any opportunity to the judg¬ 
ment-debtor to produce any witnesses in cor¬ 
roboration of his testimony. An appeal was 
made to the District Judge who dismissed it. 
Revision was filed from the appellate order. 

Held’, that there was a material irregu¬ 
larity in the exorcise of the jurisdiction and 
the fact that revision was described as one 
from the appellate order and that the District 
Judge declined to interfere in the matter 
could not preclude High Court from curing 
irregularity for S. 115 does not require that 
•no appeal in the meantime should have been 
preferred to the District Judge or if preferred 


it is only the order of the District Judge that 
could h3 revised. [P 793 C 2J 

B. S. Shastri for S. D. Sinha for 
Applicant. 

S. N. Gupta— for Opposite Party. 

Judgment.—This is a revision by a 
judgment-debtor arising out of an auc¬ 
tion sale. On 19th January 1928, an 
objection under O, 21, R. 90 was filed 
by the judgment-debtor that the decree- 
holder had dishonestly misled certain 
bidders by false representation, that 
fictitious bids were odered and that the 
property was sold for an inadequate 
consideration. The learned Munsif took 
down the evidence of the judgment- 
debtor on 25th January 1928 and dis¬ 
missed his objection on the 26th. He 
did uot fix any date for its hearing and 
issued no notice to the decree-holder 
and obviously did not allow any oppor¬ 
tunity to the judgment-debtor to produce 
any witnesses in corroboratian of his 
testimony. This in our opinion was 
a material irregularity in the exercise 
of jurisdiction which mignt have pre¬ 
judiced the judgment-debtor. The judg¬ 
ment-debtor appealed to the District^ 
Judge who dismissed his appeal stat¬ 
ing that it seemed that the judg¬ 
ment-debtor made no attempt to es¬ 
tablish his suggestion and did not pro¬ 
duce any evidence or ask for time to do 
so, but he conceded that the house see¬ 
med to have been sold for rather a low 
price. An objection is taken on behalf 
of the respondent that wo have no 
power to interfere inasmuch as the re¬ 
vision has been filed from an order of 
the District Judge which does not fall 
under S. 115. As the whole record has 
been sent for we do not see any force 
in the technical objection that the re¬ 
vision is described as one from the 
appellate order. Nor do wa think that 
the mere fact that the District Judge 
declined to interfere in the matter pre¬ 
cludes us from curing the irregularity. 

Section 115, Civil P. C. empowers thi3 
High Court to cill for the record of any 
case which has been decided by any sub¬ 
ordinate Court if no appeal lies thereto. 
This obviously includes a trial Court and 
the appeal referred to therein means an 
appeal tb the High Court. The present 
case therefore fulfils the conditions re¬ 
quired by that section. If therefore a 
trial Court has acted with material irre¬ 
gularity in the exercise of its jurisdic- 
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tion or acted illegally the High Crurt 
has power to interfere in revision pro¬ 
vided that no appeal lies to the High 
Court. The section does net require 
that no appeal in the meantime should 
have been preferred to the Court of the 
District Judge, or that .if preferred it 
is only the order of the District Judge 
which can be revised. We are satisfied 
that the objection of the judgment- 
debtor should he disposed of after giving 
him full opportunity to produce all his 
evidence. We accordingly allow this 
revision and setting aside the order 
of the Munsif dated ‘26th January 1928 
send the case back to that Court through 
the District Judge for disposal according 
to law. Costs of this Court will abide 
the event. 

p.n./r.k. Revision allowed. 
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Boys and Pullan, JJ. 

Sh ant an and Gir —Decree-holder—Ap¬ 
pellant. 

v. 

Basudevanand Gir —Judgment-debtor 
—Respondent. 

Execution First Appeal No. 156 of 1928, 
Decided on 25th June 1929, against de¬ 
cree of Sub-Judge, Allahabad, D/- 4th 
February 1928. 

* (a) Civil P. C., O. 45, R. 7 (1) (b) —Ap¬ 
peal by judgment-debtor to Privy Council— 
Decree-holder applying to attach deposit by 
judgment-debtor for costs of Privy Council 
— Idea of application being that decree- 
holder would attach and obtain deposited 
money and then be able to contend that 
judgment debtor having no necessary depo¬ 
sit appeal should be dismissed—Such mano¬ 
euvre is grossly improper and offence to 
Court. 

Judgment-debtor appealed to the Privy 
Council and deposited a sum for the costs of 
the Privy Council and for printing charges. 
The d ccree-holdcr applied to attach the am¬ 
ount in execution of the decree which he had 
obtained from the High Court. The idea under¬ 
lying the application was that tho decree- 
holder would attach and obtain tho amount 
deposited and would then claim to ho in a 
position bo contend that the judgment-debtor 
had not in deposit the money he was required 
to deposit and to ask that the appeal should 
be therefore dismissed. 

Held : that the manoeuvre was grossly im¬ 
proper and an offence to tho Court and the 
nature of the application was such as to make 
it desirable to consider whether the Court has 
inherent power in suitable case to make coun¬ 
eel pay the cost3 of litigation. [P 794 C 2] 
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(b) Civil P. C„ O. 45, R. 7 (1) (b)—Attach- 

ment of deposit. 

Where judgment-debtor appealed to the 
Privy Council and deposited necessary sun* 
and decree-holder made an application to- 
attach so much of the deposit as would even¬ 
tually be found nob to be required for the pur¬ 
pose for which it was entrusted to the Court 
but did not put any figures to suggest that 
there was any likelihood of there being any 
surplus, the application has absolutely no 
substance and even if the application contains- 
such figures it would be wholly premature. 

[P 79j Cl} 

A. P. Pandey and B. L. Dave —for Ap¬ 
pellant. 

Janaki Prasad —for Respondent. 

Judgment. —This appeal arises out of 
an application which in the form in 
which it was pressed in the lower Court 
reflects nothing but discredit on the per¬ 
sons who made it and the legal advisers 
through whom it was made. The appli¬ 
cation is of a nature that makes it desi¬ 
rable to consider whether the Courts 
have not inherent power in suitable cases 
to make counsel pay the costs of the liti¬ 
gation. One Mahant Shantanand Gir 
has got a decree against Mahant Basu¬ 
devanand Gir. The latter has appealed 
to tho Privy Council and has had to de¬ 
posit in this Court a sum of Rs. 
4,006-12-0 for the costs of the Privy 
Council and for printing charges. The 
decree-holder has now applied to attach 
this amount in execution of the decree 
which he has obtained from the High 
Court. It is manifest from the trend of 
the argument before the lower Court, as it 
appears from the judgment, that the idea 
underlying this application was that the 
decree holder would attach and obtain 
the amount in question and would then 
claim to be in a position to contend that 
the judgment-debtor Basudevanand Gir 
had not in deposit the moneys he was 
required to deposit and to ask that the 
Privy Council appeal should be there¬ 
fore dismissed. The Subordinate Judge 
has described this manoeuvre as 'not 
charitable.” We should unhesitatingly 
describe it as grossly improper and an, 
offence to the Court. This manoeuvre of I 
the decree-holder and his legal advisers 
in the Court below amounts to their say¬ 
ing to the Courts: 

“You have told tho judgment-debtor fco^ pay 
into tho Court certain money which the Court 
will hold on his behalf on trust for a certain 
purpose. I ask the Court forcibly to convert 
that money paid and held on that under¬ 
standing, to a different purpose for my benefit 
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in breach of the faith put in the Court by the 
man who deposited the money.” 

In this Court the demand of the decree- 
holder has in the grounds of appeal been 
stated in all its nakedness. The first 
ground urges that the lower Court was 
wrong in not proceeding * against the 
said money.” The second ground urges 
the said money is “not exempted from 
attachment” and that the 

‘‘judgment-debtor himself has a right to with¬ 
draw the unexpended money any time he likes 
for his own use and give up the appeal.” 

The third ground urges that 4 there is 
no equity in favour of .the judgment- 
debtor’ 1 because he has throughout resis¬ 
ted the decree-holder. ‘"No equity” in 
favour of a man who has deposited money 
in trust that the trustee (the Court) 
should not commit a breach of trust ! 
Because the man who deposited the 
money in trust can withdraw it and ab¬ 
andon his appeal, therefore the decree- 
holder can ask the Court to commit a 
breach of trust by handing over the 
money to the decree-holder and thus 
for the beneht of the decree-holder force 
the judgment-debtor to abandon his ap¬ 
peal. 

When counsel who signed these grounds 
came to state his case to this Court, he 
had no doubt realized the impropriety of 
them and very properly made no en¬ 
deavour to support them, but reduced his 
request to a claim to attach so much of 
the money as might eventually be found 
not to be required for the purposes for 
which it had been entrusted to the 
Court. This is something quite different 
from the actual application made to the 
lower Court and quite different from the 
appeal to this Court. Further, in this 
form the application has no shadow of 
substance. Counsel doo3 not put to us 
any figures to suggest that there is any 
likelihood of there being any surplus and 
the application, even if it had been made 
in this form, would have been wholly 
premature. We would dismiss the ap¬ 
peal. As to the question of costs, let 
Mr. A, P. Pande be informed that he 
should be prepared on a .date to be fixed 
by the llon’ble the Chief Justice to argue 
the general question whether this Court 
has power to order a legal practitioner, 
in appropriate circumstances, to pay per¬ 
sonally the costs of an application or 
suit, and secondly, if the High Court has 
such power, whether it should be exer¬ 
cised in the present case. Let a similar 


notice be issued immediately to the legal 
practitioner who filed the application in 
execution, which was under appeal to 
this Court. After hearing the questions 
involved in the above notices, a final 

order will be passed. 

P.N./r.K. Appeal dismissed . 
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Iqbal Ahmad, J. 

Moti Lal Agarhari— Judgment-debtor 
—Appellant. 

v. 

Champa Lal —Decree-holder—Respon¬ 
dent. 

Execution Second Appeal No. 1290 of 
1928, Decided on 4th July 1929, against 
decree of 2nd Addl. Subordinate Judge, 
Jaunpur, D/- 29th May 1928 

(a) 4 Limitation Act, Art. 182 (7), Expin. 1 
Application for execution against some judg¬ 
ment-debtors keeps decree alive against all 
—Joint liability is not affected though 
decree differentiates between the judgment- 
debtors as regards mode of execution. 

The mere fact that a decree differentiates 
between the judgment-debtors as regards the 
mode of execution does not affect the fact that' 
all of them are jointly liable for the decretal 
amount and application for execution against 
some of many judgment-debtors against whom 
a joint decree has been passed keeps the decree 
alive against all. [P 796 C 2] 

(b) Limitation Act, Art. 182 (6)—Major 
judgment-debtor described as minor is party 
to execution proceedings —Issue of notice ta 
him gives fresh starting point. 

The mere fact that a judgment-debtor who 
has attained majority is described as minor in 
execution proceedings does not load to the 
conclusion that the judgment-debtor was not 
a party to execution proceedings. A notice of 
application can be said to have beon issued to 
him and the decree-holder is entitled to com¬ 
pute the period of limitatiou from the date of 
the issue of the notice. [P'797 C 1] 

Mushtaq Ahmad —for Appellant. 

D. P. Malaviya —for Respondent. 

Judgment. —This is a judgment-deb¬ 
tor’s execution second appeal and arises 
under the following circumstances : 

On 7th December 1920, the decree- 
holder respondent obtained a simple 
money decree against three brothers 
named Hira Lal, Panna Lil and Moti 
Lil. Panna Lal and Moti Lil were 
minors on the date of that decree. The 
decree provided that the person of Panna 
Lal and Moti Lal and their shares in the 
ancestral house will be exempt from the 
operation of the decree. The decree- 
holder filed an appeal against that decree 
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a-nd, on 7th July 1921, the appellate 
Court modified the decree of the trial 
Court to this extent that it passed a 
decree against all the three brothers with 
the proviso, that so far as Panna Lal and 
Moti Lal were concerned, the decree 
money will be recoverable only from the 
family property in their hands. 

The first application for execution was 
filed on 1st February 1924. All the three 
brothers were arrayed as judgment-debt¬ 
ors in that application. Moti Lal by 
that time had attained majority, but he 
was arrayed as minor in the said appli¬ 
cation. Notice of the said application 
was issued to the judgment-debtors on 
15th February 1924. That application 
was dismissed for default. 

The decree-holder then filed a second 
application for execution on 7th February 
1927. It would be noticed that this 
application was within three years from 
the date of the issue of the notice of the 
first application and, beyond three years 
from the date of the filing of that appli¬ 
cation. 

Moti Lal, judgment-debtor-appellant, 
objected to the execution of the decree on 
the ground that the application for exe¬ 
cution was time barred. This contention 
of Moti Lal has been overruled by both 
the Courts below and, he has come to 
this Court in second appeal 

The lower appellate Court has held 
that the decree sought to be executed was 
a joint decree, and that though Moti Lal 
was not properly made a party to the 
first application for execution, yet that 
application was a good application against 
the other judgment-debtors and, as such, 
in view of the provisions of Expln. 1 to 
Cl. 7, Art 182, Sch. 1, Lim. Act, the 
first application for execution gave a 
fresh start to the period of limitation as 
against all the judgment-debtors. It 
further held that the issue of the notice 
dated 15th February 1924 also entitled 
the decree-holder to compute the period 
of limitation from that date: vide Cl. 6, 
Art. 182. 

The learned counsel for the appellaut 
has taken exception to these conclusions 
of the lower appellate Court. He argues 
that, inasmuch as the decree sought to 
be executed provided that the decretal 
amount, so far as Panna Lal and Moti Lal 
were concerned, could be recovered only 
from the family property in their hands, 
Hnd whereas in the case of Hira Lal the 


decree was uncontrolled by any such con¬ 
dition, it follows that that decree was 
not a joint decree against all the three 
brothers. He further argues that, in 
order to invite the application of the 
explanation to Cl. 7, Art. 182, it is 
necessary that the decree should be exe¬ 
cuted only against one out of many co- 
judgment debtors, and as in the present 
case the first application for execution was 
against all the three judgment-debtors 
the decree-holder is not entitled to the 
benefit of that explanation. I am unable 
to agree with these contentions. 

The mere'fact that the decree as against 
Panna Lal and Moti Lal could be execu¬ 
ted only against the family property in 
their hands, does not affect the fact that' 
all the three brothers were jointly liable 
for the decretal amount. The decree was 
a joint decree against all the three and, 
all of them were equally liable to satisfy 
that decree, with this reservation that 
the persons of Panna Lal and Moti Lal 
were exempt, and they could not be arres¬ 
ted in execution of that decree. In other 
words, though the decree differentiated 
between the thiee brothers as regards the 
mode of execution, it did nothing of the 
sort so far as their joint liability for the 
decretal amount was concerned. 

The argument that, as the first appli¬ 
cation for execution was an application 
against all the three judgmeut-debtors, 
apply Expln. 1 to Cl. 7, Art. 182 does 
not appeal to me. If the argument 
of the learned counsel for the appellant 
that Moti Lal was not properly made a 
party to the first execution application is 
correct, then it necessarily follows that 
the application for execution was valid 
only so far as the remaining two brothers 
were concerned. In other words that 
application was a good application as 
against two out of three co-judgment- 
debtors. That being so, Expln. 1, 
Art. 182 applies to the case, and the' 
Courts below were right in so holding. 

But as already stated the present appli¬ 
cation for execution is beyond three years 
from the date of the first application, 
and unless the decree-holder is entitled 
to the benefit of Cl 6, Art. 182, the 
present application is time-barred. The 
question, whether or not Cl. 6 applies to 
the facts of the present case, is not free 
from difficulty. But after giving my best 
consideration, I have come to the conclu¬ 
sion that the decree-holder is entitled to 


1929 Md. Ibrahim Quareshi v. Syed Abdul Hamid Allahabad 797 

the benefit of the provisions of that 


clause. 

It is true that notwithstanding the 
fact that Moti Lxl, on the date of the first 
application for execution, had attained 
majority, he was described as a minor in 
the said application. But the mere fact, 
that a judgment-debtor, who had attained 
majority, was described as a minor in the 
execution application, does not, in my 
jopinion, lead to the conclusion that that 
judgment-debtor was not a party to the 
execution proceedings. 

There is a distinction between cases 
in which a minor is impleaded a3 a major 
and cases in which a person, who has 
attained majority, is impleaded as a 
minor. In the former case the minor 
cannot be said to have been validly im¬ 
pleaded, for the simple reason, that there 
is a statutory prohibition to sue on be¬ 
half of or against a minor without a next 
friend or guardian for the suit of such 
^minor. But in the latter case if the per¬ 
son, who has attained majority and is by 
accidental mistake impleaded as a minor, 
has notice of the proceedings against him, 
it cannot be said that he was not a party 
to, and will not be bound by the result 
of, those proceedings. Whether he is or 
is not a minor must be a fact within his 
knowledge and, therefore, on receipt of 
notice of proceedings against him, it is 
perfectly within his power to go to Court 
and defend himself and protect his rights. 
In the present case Moti Lai whether a 
minor or a major, was made a party and 
notice of the application was issued to 
him. That being so, the decree-holder is 
entitled to compute the period of limi¬ 
tation from the date of the issue of the 
notice. In other words it cannot be dis¬ 
puted that a notice against Moti Lai to 
show cause why the decree should not 
be executed against him was issued by 
the Court on 15th February 1924, and 
now the decree-holder applies to execute 
the decree against him. That being so, 
the two conditions requisite for the ap¬ 
plication of Cl. 6, Art. 182, Lim. Act, are 
satisfied in the present case, and as such, 

the second application for execution is 
within time. 

In my judgment the decree of the 
Courts below are perfectly correct and I 
dismiss the appeal with costs. 

R.M./r.k, Appeal dismissed. 
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Sul at man and Pullan, JJ. 

Mohammad Ibrahim Quareshi and 
others —Plaintiffs—-Appellants. 

v. 

Syed Abdul Hamid —Defendant—Res¬ 
pondent. 

Second Appeal No. BOG of 1926, Decided 
on 2Gth -June 1929, against decree of Addl. 
Dist. Judge, Agra, D/- 4th February 1926* 

Contract Act S 23 —No cause of actiont 
arises against person for merely financing 
appellants in appeal when costs could not be 
recovered from appellants —Damages. 

Even if a person is known to have financed 
an appellant, it will not '.give a cause of action 
to the responden ts to recover damages from 
the financor personally because they have- 
been unable to recover thei r costs from the 
appellant. [P 797 C 2J 

N. P. Asthana —for Appellants. 

Mahmudullah —for Respondent. 

Judgment. This second appeal arises 
from a suit brought under the following 
circumstances: The mutwallis of a cer¬ 
tain religious trust brought a suit against 
certain persons which was dismissed by 
the District Judge of Agra. An appeal 
was filed in the High Court and this ap- 
peil also was dismissed. The respondent 
obtained a decree for costs against one 
Farman who became an insolvent and 
they were unable to rexlise their decree. 
They have now filed this suit against a 
certain Abdul Hamid for damages, saying 
that they have been put to unnecessary 
expense owing to the action of this per¬ 
son in instigating the filing of the appeal 
in the High Court. The lower appellate 
Court has recorded a finding which in our 

opinion decides this case. Ho holds that 
“one cannot aiy upon the evidence that Abdul 
Hamid had the appeal No. 203 of 1917 filed on 
behalf of Faiyaz Husain or Muhammad Ali or 
both without their authority.” 

The appoal purports to have been filed 
by all three plaintiff-appellants and even 
if this Abdul Hamid financed them that; 
will not give a cause of action to the res-! 
pendents to recover damages from him! 
personally, because they have been un-i 
able to recover their costs from the ap-| 
pellants. It is not necessary to go atj 
length into the question as to whether 
the English Law of Maintenance applies 
or does net apply in India. In our opi¬ 
nion this is a simple case iu which we 
must held that no damages accrued and 
no damages can be claimed. There is 
also a question of limitation which in our 
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opinion was decided correctly by the 
Court of first instance against the plain- 
tiffs. 

Cross'objections have been filed on the 
question of costs, but we are satisfied 
that the Judge exercised his discretion 
reasonably and we are not prepared to in¬ 
terfere. We therefore dismiss both the 
appeal and cross-objections with costs. 

R.M / r.k. Appeal dismissed . 
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Dalal, J. 

Amir Ullak and another 
Applicants. 


Defendants 


Mt. Taqdirunnissa Bibi and others 
Plaintiffs—Opposite Parties. 

Civil Revn. No. 121 of 1929, Decided 
on 4th July 1929, against order of Sub- 
Judge, Allahabad, D/- 17th January 1929. 

Jurisdiction— Civil and revenue Courts — 
Liability of land to be assessed separately 
or jointly; so also questions regarding vali¬ 
dity of engagement with Government and 
assessment and distribution of revenue do 
not come within jurisdiction of civil Court 

U. P. Land Revenue Act S. 233. 

A prayer that a certain portion of land is 
not liable to pay land rovonuo separately but 
is liable to pay revenue jointly with another 
land conflicts with the prohibition contained 
in S. 233(c), Land Revenue Act, against the 
civil Court discussing the liability of any 
land to be assessed with a payment of revenue. 

So also a prayer which attacks the valid 1 y 
of an engagement with Government y a 
holder to pay revenue and also brings , " t ° 
question the amount of revenue assessed aud 
distributed between two parcels of land comes 
under S. 233 (e) and redress cannot be obtain¬ 
ed from a civil Court which has no jurisdic¬ 
tion to touch these matters. U rM ° 

Ambilca Prasad—lor Applicants. 

Mushtaq Ahmad—lor Opposite Parties. 

Judgment. — 

- . - • 

Court had no jurisdiction to touch this 
matter. Formerly there was a khata- 
khewat No. 4 belonging to Muhammad 
Ali and Mt. Sajidunnissa. The plain¬ 
tiffs are the successors-in-interost of 

Muhammad Ali and the defendants of 
Sajidunnissa, They owned 83 bighas and 
odd in equal shares and paid revenue in 
equal shares. On lOffi April 1-110 
hammad Ali executed two deeds of£i t 
granting 4 bighas 19 biswas to his wife 
free of revenue and the rest of his pro¬ 
perty to his daughters making them lia¬ 
ble to pay the entire half revenue. . In 
1320 fasli Government revenue officials 


distributed the revenue. 4 bighas 19 
biswas was separated as khata No. 5 and 
assessed to revenue disregarding the 
direction of Muhammad Ali in his gift 
to his wife that the property shall be 
hold by her free of revenue. The rest of 
the property was kept in khata No. 4 and 
the revenue was distributed half and half, 
half payable by Muhammad Ali’s daugh¬ 
ters and half by the defendants, the sons 
of Mb. Sajiduanissa. It may be imagined 
that the burden of Muhammad Ali’s 
share increased because instead of half of 
a certain revenue his successors-in-inte- 
rest had to pay a certain portion for 
khata No. 5 and half of the balance. The 
plaintiffs were certainly aggrieved, but 
their grievance could not be remedied by 
the civil Court. The present suit wa9 
brought for a declaration that khata 
No. 5 was part of khata No. 4 and that 
the defendants were liable to pay half 
the revenue of the total of the two 
khatas. 

This practically means that while Go¬ 
vernment made Mt. Agani, widow of 
Muhammad Ali, liable to pay the reve¬ 
nue of khata No. 5 the plaintiffs desired 
that the defendants should also be made 
liable to pay half portion of that reve¬ 
nue. Such a prayer violates several of 
the provisions of S. 233, Land Revenue 
Act, against the jurisdiction of the civil 
Court. First of all the civil Court is 
desired to hold that 4 bighas 9 biswas is 
not liable to pay revenue separately but 
is liable to pay revenue jointly with 
khata No. 5. This prayer conflicts with 
the prohibition contained in S. 233 (c;, 
Land Revenue Act, against , the civil 
Court discussing the liability of any! 
land to be assessed with a payment of 
revenue. The next prayer is that the, 
defendants should also pay part of the 
revenue of khata No. 5 by combining the; 
revenue of khatas Nos. 4 aud o. This! 
attacks the validity of an engagement 
with Government by the holder of khata 
No 5 to pay revenue'and also brings into 
question the amount of revenue assessed 
and distributed between khatas Nos. 4 
and 5. The plaintiffs cannot obtain re¬ 
dress from the civil Court. I set aside 
the decree of the lower appellate Court 
dated 17th January 1929 and restore the 
order of the trial Court dated 26th May 
1928. The defendants shall receive costs 


throughout. 

r.m Jr k. 


Decree set aside . 
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Mukbrji and Niamatcjllah, JJ. 

Ramdas Rai —Defendant—Applicant.- 

v. 

Ram Sarap and others —Plaintiff and 
Defendants—Opposite Parties. 

Civil Revn. No. 212 of 1928, Decided 
on 3rd July 1929, against order of Sub- 
Judge, Azamgarh, D/- 19th April 1928. 

Civil P. C., Sch, 2, R. 21 (1)—Applica¬ 
tion was made to file award—Court after 
hearing objections and concluding that 
award was lawfully made passed order that 

plaintiff’s suit is decreed. The decree is 
to be prepared according to award as pray¬ 
ed.”—Order is really a combined order and 
Court should not make such order. 

There was an arbitration and an applica¬ 
tion was made by the opposite parties to the 
Court for the filing of the award. The Court 
after hearing the objections and having' come 
to the conclusion that the award had been 
lawfully arrived at, made an ordor in the 
following terms: “ plaintiff’s suit is decreed 
with costs. The decree is to be praparod ac¬ 
cording to the award as prayed.” 

Held: that the order which the Court ought 
to have made was one directing the award to 
be filed and that a separate order should have 
been made saying that a decree should follow 
in accordance with the.award. [P 799 C 1 , 2] 
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cordance with the award. His order was 
really a combined ordor. 

Section 104, Civil P. C., allows an ap¬ 
peal against an order directing an award 
to be filed. Such an appeal was filed by 
the defendant-applicant. In the heading 
no doubt the applicant said, besides say¬ 
ing that ho was appealing against the 
order, that ho was appealing also against 
the decree. But if he was appealing also 
against the decree, he ought to have paid 
the ad valorem court-fee, which he did 
not. The grounds of appeal indicate 
that the appeal was made against the 
order directing the award to be filed. A 3 
a matter of fact there can be nothing 
against the decree if it was going to he 
in terms of the award. The learned Sub¬ 
ordinate Judge, as already stated, was of 
opinion that the appeal was incompe¬ 
tent. Ills ground was that no appeal 
was againt the decree. We hold that it 
was not. We set aside the order of the 
learned Subordinate Judge and direct 
him to re-admit the appeal and to pro¬ 
ceed to dispose of it acaording to law. 
The costs in the Subordinate Judge’s 
Court so far and in this Court will abide 
the result. 

P - N ' Order set aside. 


Ram Dubey v. Har Narain 


N. P. Asthana and Baijnath Sakai — 
for Applicant. 

Shiva Prasad Sinha —for Opposite 
Parties. 


Judgment— This is an application i 

revision against an order of the learne 

Subordinate Judge of Azimgarh date 

19tb April 1928, dismissing the defen 

dant-appellant’s appeal on the groun 

that the appeil was incompetent. It af 

pears that there was an arbitration an 

an application was made by the opposit 

parties to the Munsif of Azamgarh fo 

the filing of the award. The learnO' 

Munsif heard the objections of the per 

;sons who have been arrayed as defendant 

in the case and having ceme to the con 

elusion that the award had been lawful! 

arrive! at, made an order in the follow 
ing terms: 

“ Plaintiff’s suit is decreed with costs. Th 
decree is to be prepared according to th 
award as prayed.” 6 

It is clear that the order which th 
learned Munsif ought to have made wa 
one directing the award to be filed. 1 
separate order should hive been mad' 
saying that a decree should- follow in ac 
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Mukerji, J. 

( Babu ) Ram Dubey and another — 

Plaintiffs—Appellants. 

v. 

Har Narain Dubey and others —De¬ 
fendants— Respondents. 

Second Appeal No. 938 of 1926, Deci¬ 
ded on 2nd July 1929, against decree of 

Dist., Judge, Gazipur, D/- 19th February 

1926. 

Adverse Possession—Person mortgaging 
certain plot and then selling same— Vendee 
bringing redemption suit and obtaining pos¬ 
session not only over the plot but also over 
another plot Latter plot in possession of 
mortgagee under colour of mortgage—Ven¬ 
dee continuing in possession of both plots — 
By the redemption decree proprietary rights 
in 2nd plot went back to proprietors, vendor 
and possession of vendee is adverse to him. 

A p3 r sou.mortgage a plot of laud No. 99 in 
ISO- and sold the samo land in I3G7 Th e 
vendee brought a suit for redemption and by a 
compromise succeeded in the suit and got pos- 
sees.ou not only over plot 99 but over another 
ploj i00/l. 1 he lattor plot belonged to the 

mortgagor and was taken bv the mortgagees 
under colour of mortgage. The vendee was ia 
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possession over both tho plots since 1837. The 
descendants of the vendor obtained an order 
directing the removal of the vendees’ name 
from the record so far as the plot 100/1 was 
concerned. The vendee brought a suit against 
this order for declaration that he was owner 
of plot 100/1. 

Jfeld: that when the redemption suit was 
decreed the proprietary rights in plot 100/L 
went back to the proprietors, the descendants 
of the vendor and the possession of the ven¬ 
dees was not as mortgagee buf it was adverse 
to descendants of vendor and the vendee was 
entitled to declaration that he was in posses¬ 
sion of plot 100/L as proprietor. [P 800 0 2] 

R. K. Malaviya and Debi Prasad 
Malaviya —for Appellants. 

A. P . Pandey— for Respondents. 

Judgment. —This appeal must suc¬ 
ceed. The facts briefly are these. One 
Jagannath Dube mortgaged a certain 
piece of land which is now represented 
by plot 99, in 1802. He sold the land 
to the predecessor-in-title of the present 
plaintiffs, the appellants before me, in 
1807. Tho purchasers instituted a suit 
for redemption and, by a compromise, 
succeeded in the suit. They got posses¬ 
sion not only over plot 99 but over an 
additional piece of land, which is now 
recorded as plot 100/1. This was in 


whether by compromise or on contest * 
the mortgagees’ title came to an end and 
the property went back, as it should on 
redemption, to the original proprietor, 
the proprietary rights of plot 99 were in 
the plaintiffs but the proprietary right 
in plot £100/1 was in Jagan Dube’s des-i 
cendants. Qua plot 100/1, the posses¬ 
sion of the plaintiffs, they having no 
interest, became adverse to Jagan lube’s 
descendants. There was no trust in 
favour of Jagan Dube’s descendants. I 
fail to see how it can be said that the 
plaintiffs are in possession as mortgagees. 

If the plaintiffs are mortgagees, the ques¬ 
tion would arise what is the amount of 
the mortgage money? Evidently, there 
was no mortgage and therefore there is 
no mortgage money to be paid. In the 
result, I allow the appeal, modify the 
decree of the Court below and give the 
plaintiffs a declaration that they are in 
possession of plot 100/1, and as proprie¬ 
tors. The plaintiff's will have their 
costs throughout. 

p.N./r.k. Decree modified. 
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1887. It has been found on an issue 
being remanded that the plot 100/1 did 
belong to Jagan Dube. Evidently the 
mortgagees had taken possession of that 
plot under the colour of their mortgage. 
When the redemption took place, the 
mortgagees handed over, as they were 
bound to do, not only plot 99 but also 
plot 100/1. Since 1887, it has been 
found, the plaintiffs have been in posses¬ 
sion not only over plot 99 but also over 
plot 100/1. The respondents who now 
represent the estate of Jagannath Dube, 
succeeded in obtaining an order, in tho 
revenue Court, directing the removal of 


the plaintiffs’ name from the record, so 

far as the plot 100/1 was concerned. On 
this, the plaintiffs brought the suit out 
of which this appeal has arisen for a 
declaration that they are the owners of 
plot 100/1. In the alternative, they 


have sued for possession. 


As already stated, it has been found 
that the plaintiffs are in possession of 
plot 100/1. The learned District Judge 
on appeal, has held that the possession 
of the plaintiffs is that of a mortgagee. 
The plaintiffs complain of this finding 
and I think rightly. When the redemp¬ 
tion suit was decreed it is immaterial 


Bennet and Iqbal Ahmad, JJ. 

Mangat Lal —Appellant. 

v. 

Ghasi Khan and others —Respondents. 

Second Appeal No. 1482 of 1926, Deci¬ 
ded on 23rd July 1929, against decree of 
Dist. Judge, Meerut, D/- 14th July 1926. 

^ Transfer of Property Act, S. 41 Auc¬ 
tion sale is transfer by law and not by any 
person conveying property Auction pur¬ 
chaser therefore does not come under S, 41, 

According to definition of transfer in S. 5, 
T. P. Act, thero must be some person who 
conveys in a transfer. In the case of auction 
there is no person who conveys. An auction 
sale is in fact a transfer by law and not at 
all transfer by any person conveying property. 
S. 41 relates to a transfer by the ostensible- 
owner. Therefore the case of an auction pur¬ 
chaser cannot come under S. 41, [P 801 C 1J. 

N. 0. Vaish —for Appellant. 

M. A. Aziz for Respondent. 

Judgment —This is an appeal by de¬ 
fendant 1 Mangat against a decree of tho 
lower appellate Court in favour of the 
plaintiffs and defendants 7 and 8, for re¬ 
covery of joint possession of two third 
share in kat khewat _ No. 13, mouza 
Bisaoh with the remaining defendants. 
Several grounds of appeal were entered, 
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but the only grounds urged before us by 


the counsel for the appellant were 
grounds 2 and 3 in* which ho claim¬ 
ed that the appellant, an auction-pur- 
chaser, .was entitled to the benefit of 

S. 41, T. P. Act. The lower appellate 
Court has considered this plea at con¬ 
siderable length and held that the appel¬ 
lant was not entitled to the benefit of 
that section, because he had not made 
sufficient enquiry. It appears to us that 
the appellant being an auction-purchaser, 
was not entitled to the benefit of S. 41, 

T. P. x\ct at all. That section begins : 

“Where, with the cousent, express or im¬ 
plied, of the persons interested in imrnovible 
property, a person is the ostensible owner of 
such property and transfers the same for 
consideration.*’ 

The section, therefore, relates to a 
transfer by the ostensible owner. Trans¬ 
fer is defined in S. 5 as : 

“an act by which the living person con¬ 
voys property, in present or in future, to one 
or more other living persons etc.,” 

that is to say, for a transfer there must 
be a person who conveys. In the case of 
an auction sale there is no person who 
conveys. It was argued by the learned 
counsel for the appellant that the judg¬ 
ment-debtor was the person who had 
conveyed. No doubt the judgment-debt¬ 
or up to the period of the auction sale is 
the owner. But he does not do act which 
can be said to be an act conveying the 
property. On the contrary the transfer 
of his rights to the auction-purchaser is 
made without his free will or consent or 
active participation. It is in fact a trans¬ 
fer by and not at all a transfer by any 
person conveying the property. Accord¬ 
ingly we are of opinion that the appel¬ 
lant does not derive any benefit from 
S. 41, T. P. Act. That being the only 
point in appeal, we dismiss this appeal 
with costs. 

R.M./r.k. Appeal dismissed. 
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MEARS, 0. J. AND MUKERJI, J. 

Empire Engineering Co., Branch of 
the British India Corporation Ltd., 
Cawnpore Plaintiff—Appellant. 

v. 

Municipal Board, Bareilly —Defen¬ 
dant Respondent. 

Letters Patent Appeal No. 45 of 1928, 
Decided on 16th March 1929, from a 
judgment of Sulaiman, J., (dissenting 
with that of Ashworth, J.,) D/- 25th 
January 1928. 

1929 A/101 & 102 


(a) Contract Act, S. 118—Sale of goods— 
In case of breach of warranty buyer may 
accept or refuse goods — Only reasonable 
time to examine goods can be allowed to him 

— If goods are kept for longer period he loses 
his right to return or refuse to pay price. 

In a contract with a warranty for sale of 
goods which at the time of contract was not 
ascertained, if the warranty is broken, the 
buyer may accept the goods or refuse to ac- 
copt thorn when tendered. It is open to the 
buyer to keep the goods for a reasonably suffi¬ 
cient time in order to examine or try them in 
order to decide whether he would accept or 
refuse them. The user of the goods must bo 
limited to the trial and must not go beyond 
that. If the goods are kept for a longer period 
than is necessary, the buyer loses his right to 
return it or to refuse to pay the price. 

[P 802 C 2] 

(b) Contract Act, S. 118 — Sale of goods 

— lo claim compensation for breach of war¬ 
ranty notice must be given within reason¬ 
able time after discovery of breach. 

If there is broach of warranty the buyer can 
claim compensation, provided he gives notice 
of his intention to claim compensation with¬ 
in reasonable time after discovering the 
breach of warranty. [P S03 C 2} 

(c) Contract Act, S. 118 — Distinction bet¬ 
ween ’‘condition” and “warranty” in Eng¬ 
lish Law is avoided in India. 

The Indian law has deliberately avoided 
the distinction between a “condition” and a 
“warranty” which is made in English law. 
The illustrations under S. 118 make the dif¬ 
ference cloar. The illustration (c) is an ex¬ 
ample of condition of coutract yet the case is 
put under S. 118 as fully covered by it. 

[P 802 C 2, P 803 C 1] 

(d) Contract Act, S. 73 —Breach of con¬ 
tract—Other party is entitled to interest on 
price as damages. 

When a contract is broken by ono party, 
tho other party is entitled to interest on the 
price by way of damages. [P 803 C 2] 

K. N. Katju —for Appellant. 

P. L. Banerji and B. Malik —for 
Respondent. 

Judgment.—This is the plaintiff’s ap¬ 
peal. His suit was practically dismissed 
by tho Court of first instance. On ap¬ 
peal by him and on a cross-objection put 
‘in by tho defendant, the learned Judges 
composing the Bench hearing the appeal 
agreed in dismissing the cross-objection 
but differed as to the result of the appeal. 
Tho result was that both the appeal and 
the cross-objection failed. It is against 
the order of the Court dismissing the 
appeal that the present appeal has been 
failed. 

A limited company, described as “plain¬ 
tiff, brought the suit of which this 
appeal has arisen for recovery of 

Rs. 19,048-1-9, being the price of a motor 
lorry and a pumping apparatus supplied 
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by it to the defendant, the Municipal 
Board of Bareilly, The plaint was a 
simple one. It stated that the defendant, 
the Municipal Board of Bareilly, had 
purchased from the plaintiff the articles 
mentioned and agreed to pay the price in 
certain instalments detailed in the 
plaint. It further stated that delivery 
of the lorry, the pumping apparatus and 
other implements was made, all in good 
working order, on 3rd September 1921, 
but the defendant did not pay the 
balance of the price due to him. He ac¬ 
cordingly claimed the balance of the price 
with interest at 12 per cent per annum. 

The defence, so far as it is now mate¬ 
rial, was that the lorry supplied was not 
“in accordance with the contract” and 
was on test found to have several defects 
in it and did not prove to be serviceable, 
that the plaintiff had agreed to supply a 
new lorry and one which would not con¬ 
sume more than li gallons petrol in an 
hour, but the plaintiff supplied one 
which did not answer to the descrip¬ 
tions. The defendant also pleaded fraud 
on the part of the plaintiff but did not 
furnish any particulars beyond what has 
already been stated in this summary of 
his case. The defence ended by saying 
that the contract was null and void and 
the plaintiff had no right to maintain 
the suit. The defendant also contended 
that he was entitled to a refund of the 
sum of Rs. 5,000 which he had admit¬ 
tedly paid towards the price. The 
defendant, however, did not pay any 
court-fee and did not claim a refund. 
The liability of the defendant to pay 
interest was denied. 

It will be noticed that on the plead¬ 
ings as described above, the issues that 
arose in the case were the following : 

1. Did the plaintiff agree to sell to the de¬ 
fendant a lorry of a particular description ? 
If so, what were the particulars of the lorry 
agreed to be sold ? 

2. Did the lorry supplied answer to the des¬ 
cription of the one agreed to be supplied ? 

3. If the lorry supplied did not answer to the 
description agreed upon, can the defendant 
refuse to pay the price, having regard to the 
provisions of S. 118, Contract Act. 

4. Is the defendant entitled to any and 
•what compensation ? How is the question of 
compensation affected by the fact that no 
notice under S. 118, Contract Act, was given ? 

5. Is the plaintiff entitled to any and what 
interest ? 

(Their Lordships then discussed evi¬ 
dence that the lorry delivered in Septem¬ 
ber 1921, was in all respects a machine 


in good order and condition, free from all 
defects, and in all respects answered to 
the contract, proceeded.) 

Point No. 3.—Supposing that the lorry 
delivered to the defendant did not 
answer, in its entirety, to the article 
ordered, the defendant had every right to 
refuse to accept the article. He could 
U36 the article sufficiently long to find 
out whether it answered or not the des¬ 
cription of what he wanted. S. 118, Con¬ 
tract Act, lays down the law on the point 
and the illustrations make the law ab¬ 
solutely clear. That section briefly lays 
down that when there has been a con¬ 
tract with a warranty for sale of goods 
which at the time of the contract was 
not ascertained, and the warranty is 
broken, the buyer may accept the goods or 
refuse to accept them, when tendered. It 
further lays down that it is open to the 
buyer to keep the goods for a reasonably 
sufficient time in order to examine or try 
them in order to decide whether he would) 
refuse or accept them. The user of the 
goods, however, must be limited to the 
trial and must not go beyond that. Such- 
being the law, when the lorry was placed 
in the hands of the defendant, it was the 
latter’s duty to have it thoroughly ex¬ 
amined, and if necessary, by an expert. 
After examination, the defendant could 
decide either to keep it or to return it. 
If, however, he kept it for a period longer 
than it was necessary to keep it for the 
purpose of ascertaining whether it an¬ 
swered or not to the contract, he lost his 
right to return it or to refuse to pay the 
price. 

On behalf of the respondent, reliance 
was placed on English law and it was 
argued that there is a difference between 
a “condition” of a contract and a “war¬ 
ranty.” It was urged that where the con¬ 
dition of a contract is broken, there can 
be no contract at all. It is, however, to: 
be pointed out that our Indian law has 
deliberately, we must take it, avoided 
the distinction between a condition and a 
warranty. The illustrations given under 
S. 118, will make the matter clear. 

In illustration (c), B makes two 
pairs of shoes for A by As order. A 
tries both, but uses one pair more than a 
mere trial requires. The shoes do not 
fit him. He cannot return the pair which 
he has used more than was necessary for 
the purpose of a trial. He 'must keep 
them and pay for them. The other pair 
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he can return. It was certainly a "con¬ 
dition” to the acceptance of the shoes by 
A, that the shoes should fit. It may 
very well be said that it was a condition 
of the contract that the shoes should fit 
the person ordering them. Yet the case 
is put under S. 118 as fully covered by it. 
We are governed by the Indian law and 
must decide the case in accordance with 
its principles. 

Then itt was urged that as the defen¬ 
dant ordered a new lorry and he got a 
second-hand one and there could be no 
contract, in law, if the parties were not 
agreed as to what was to be'supplied. On 
the facts, we have found that such was 
not the case. The defendant never sti¬ 
pulated for a new lorry, nor did the 
plaintiff firm ever promise one. 

Supposing, however, that the defendant 
expected a new lorry and was given a re¬ 
conditioned one. Even then S. 118 would 
apply. He could only ‘expect’ what he 
had bargained for. There was the lorry 
before the defendant and he had every op¬ 
portunity and right to have it thorough¬ 
ly examined. Further, if there was a 
breach of the warranty, on the ground 
that the lorry was not a new one, the de¬ 
fendant could claim compensation, pro¬ 
vided he gave notice of his intention to 
jclaira compensation within a reasonable 
time, after discovering the breach of the 
'warranty. That was, under the law, the 
'defendant’s only right after he had ac¬ 
cepted the goods after an exercise of his 
right of acceptance or refusal. The de¬ 
fendant now cannot refuse to pay for 
the goods which he has kept and used. 

Point No. 4.—In dealing with point 
No. 3, we have already dealt with the 
question of compensation. The question 
of compensation was not definitely raised. 
The defendant said in para. 16 of the 
written statement that he was entitled 
to a refund of the part payment made by 
him We have already said that the de- 
'endant did not claim the amount as a 
set off for his counter claim nor did he 
pay any court-fee on it. 

On the merits, however, the defendant 
has no case. It was incumbent on him to 
give notice of his intention to claim com¬ 
pensation, as soon as he discovered (if 
ever) the fact that the warranty had 
been broken by delivery of an article that 
did not implement the contract. The 
defendant is not entitled to any compen- 
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sdibioo, nor co any reiunq or 
the price paid by him. 

Point No. 5. The question of interest 
has not been discussed before us It 
arose, becaue there is the claim for inter¬ 
est and the defence was that no interest 
was payable. The contract has been 
broken and the plaintiff is entitled to 
interest by way of damages under S. 73 
Contract Act. The rate of interest is 
reasonable, being 12 per cent per annum. 
We allow the plaintiff interest at the 
rate claimed, by way of damages. 

The lesult is that the appeal succeeds 
the decree of the Court below and of this 
Court are modified and the claim is de¬ 
creed in full with costs throughout. 
Interest on the amount of the claim will 
be paid at six per cent per annum from 
the date of the institution of the suit till 
realization, and the costs will bear inter¬ 
est at the same rate from this date till 
realization. 

R.M./r.k. Appeal allowed -. 
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Bennet and Iqbal Ahmad, jj. 

Raghubir Chaube and another— D-ffen- 

dants^-Appellants. 

v. 

Gauri Chaube and others —Plaintiffs — 
Respondents. 

Second Appeal No 913 of 192G, Decid- 
ed on 29th June 1929, against decree of 

Dl9t inn^ dg0 ’ Ghazi P U1- . D/- 17th Febru- 
ary 1926. 

Agra Tenancy Act, S. 15-Transfer of 
share ,n mahal-Vendor being exproprietary 
tenant of all cosharers and not vendee alone 

vendee"alone^ b » favour of 

On a sale of a share in mahal the vendor 
becomes the exproprietary tenant of all the 
cosharers in sir plots and not merely the ex 
proprietary tenant of the vendee in absence of 
contrary evidence from the wajib-ul-arz or 
any special custom or arrangement. Hence 

he cannot relinquish the exproprietary hold 

ing in favour of the vendee alone '10 AT T 
95 ; 35 27 , [PSo/AAj 

U - s. Bajpat Janki Prasad and Shah 
Zamir Alarm, for Appellants. 

K. Verma for Respondents 

Judgment.-This is an appeal by the 
defendants against a decree of the lower 

appellate Court in favour of the nlain. 

tiffs. The plaintiffs are cesharersAi a 

mahal along with the defendants and the 
plaintiffs sued for possession of certain 
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specific plots and for damages for dispos¬ 
session in regard to the year 1332 Fasli. 
The Court of first instance dismissed the 
suit for separate possesssion of the 
plaintiffs and damages and granted a 
decree merely for joint possession. The 
plaintiffs based their case on the follow¬ 
ing facts. 

Newaz Chaube was a cosharer in this 
mahal and ho mortgaged the z9mindari 
to the plaintiffs. The plaintiffs brought 
a suit on this mortgage and got a fore¬ 
closure upoveoand purchased the share'of 
Newaz Chaube. Newaz Chaube had cer¬ 
tain sir lands in this mahal and he be¬ 
came the exproprietary tenant of the 
sir as the result of these proceedings. 
Newaz Chaube paid his ront to the plain¬ 
tiffs alone since the year 1833. A dispute 
arose between the plaintiffs and the de¬ 
fendants in regard to this holding of 
Newaz Chaube and there were proceed¬ 
ings in Court under S. 115, Criminal P.C. 
and the criminal Court found on 21st 
October L921 that the defendants were 
in possession and maintained their pos¬ 
session. In December L925 Newaz Chaube 
died. On 18th January 1921 Newaz Chau¬ 
be executed a document of relinquish¬ 
ment in favour of the plaintiffs.- The 
plaintiffs, therefore, claim to be entitled 
to the plots which wore the exproprie¬ 
tary holding of Newaz Chaube both on 
the ground that Newaz Chaube executed 
the relinquishment in favour of the plain¬ 
tiffs and also that Newaz Chaube was 
specially their tenant and on his deith 
the plaintiffs are entitled to possession 
of the lands. The defendants on the 
other hand maintain that the exproprie- 
tary tenancy of Newaz Chaube arose in 
favour of all the cosharers in the mahal 
and accordingly Newaz Chaube was not 
entitled to relinquish his exproprietary 
holding in favour of the plaintiffs alone ; 
and on the death of Newaz Chaube the 
plaintiffs alone would not bo ontitled to 
possession of this exproprietary holding. 

It has been laid down in Muhammad 
Ibrahim v. Bam Krisha Bai (l) and 
Debi Prasad v. Bhagivan Din (2) that 
,on a sale of a share in a mahal the ven¬ 
dor becomes the exproprietary tenant of 
all the cosharers in sir plots and not 
merely the exproprietary tenant of the 
Ivendee. The latter ruling i3 a Full 

(1) [1912] 10 A. L. J. 95—16 I. C. 487. 

(2) [1912] 35 All. 27=16 I. C. 399=10 A.L.J. 

437. 
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Bench ruling. The argument for the 
plaintiffs is that the present case is dif-l 
ferent from the case in the Full Bench 
ruling, because Newaz Chaube was for a 
great number of years treated as a sole! 
tenant of the plaintiffs, and in fact plain, 
tiffs alone had sued Newaz Chaube for 
enhancement of rent. No evidence, how¬ 
ever, has been placed on the record in 
regard to the wajib-ul-arz, or any special! 
custom in this village, under which a; 
tenant may be the tenant of only one 
cosharer. Another fact on which the 1 2 
plaintiffs rely as differentiating this case 
from the cases and the rulings cited for 
the defendants, is that in the mahal in 
question there is tTo tenancy land but 
only sir land and certain uncultivated land 
and groves etc. The exproprietary ten- 
anev of Newaz Chaube was the only 
cultivated laud in this mahal which was 
not sir. It is contended, therefore, that 
in equity the plaintiffs had a right to 
treat this exproprietary tenanoy as 
specially appertaining to the one quarter 
share in thijS mahal which the plaintiffs 
acquired. Reliance is placed on certain 
statements in the Full Bench ruling: Debi 
Prasad v. Bhayivan Din (2) at 439 (of 
10 A. L.J .) One of the statements is 

“ In our opinion this view of the circum¬ 
stances of this case is correci 

and the other statement is : 

“ It is to bo noted that this is not a case 
where the vendor is really tho solo ownor of 
the proprietary titlo in thj lanJs which ho 
holds as sir." 

In our view the meaning of the latter 
sentence is that the ruling would not 
apply to a sale by a vendor who owned 
the whole of a mahal. Reliance is also 
placed for tho plaintiffs on a ruling in 
Bhagwant v. Arjun (3). This was a suit 
for profits in which it was held that the 
plaintiffs’ claim that the defendants had 
collected more profits in their share was 
not well sustained, because tho plaintiffs 
themselves should have got exproprie¬ 
tary ront assessed on certain plot3 of 
khudkasht of over twelve years’tenure 
which they allowed to remain in posses¬ 
sion of their vendor without any assess¬ 
ment of rent It is quite true that under 

S. 36, Act 3 of 1801, it was the duty of 

the plaintiffs as the persons obtaining 
mutation under S. 35 of that Act to apply 
to the Collector for assessment of ex¬ 
proprietary rent. It was not tho duty 
of the other cosharers in the raahaljo- 

(3) [1916] 14 A. L. J. 209=32 I. C. 617. 
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take this action. That was a sufficient 
reason to hold that the plaintiffs had 
been negligent in not obtaining assess¬ 
ment of that exproprietary rent. We 
also note that at p. 211 of that ruling 
the following words occur : 

‘ In our opinion it is clearly proved (if not 
admitted) that at the time of the sale to tho 
plaintiffs an arrangement existed by which 
the different cosharers were entitled to posses¬ 
sion of speoific plots as representing their 
-shares.” 

No such arrangement is admitted or 
proved in the present case, and as we 
have already mentioned the wajib-ul-arz 
has not been produced. We accordingly 
•consider that the references to Debi 
Prasad v. Bhagivan Din (2) contained 
in Bhagiuant v. Arjun (3) at p. 211 do 
not detract from the value of the Full 

Bench ruling as a guide in the present 
•case. 

We consider that the present case 
comes within the general rule that a 
vendor becomes the exproprietary tenant 
of all the cosharers in a mahal in the 
plots in which he owns sir for sale. If 
the contention of plaintiffs were allowed 
and it were held that tho vendee became 
his special tenant with the power to 
relinquish in favour of the plaintiffs 
alone, the result would follow that on a 
sale of a share in a mahal it would be 
possible for the vendor to transfer the 
possession of sir plots to his vendee. 
That would defeat the provisions of the 
Tenancy Act S. 10 which lays down that 
it is not open to a vendor to transfer sir. 

The plaintiffs claim that the result of 
dismissing his caso for separate posses¬ 
sion is to leave tho other cosharers not 
only in possession of sir proportionate 
to their share but also in possession of 
this particular holding as khudkasht and 
to leave plaintiffs actually in possession 
of no plots in this mahal. It i3 a gene¬ 
ral rule that there is no wrong without 
a remedy. The plaintiffs, however, have 
adopted the wrong remedy. They have 
come to the civil Court with a suit for 
possession of these particular nlots on 
the ground of this relinquishment. An¬ 
other remedy is open to the plaintiffs. 
They may go to the revenue Court under 
Ss. 106 and 107, Land Revenue Act, and 
ask for partition of a share in this mahal 
and on obtaining partition they will 
receive a number of plots for separate 
possession which will be proportionate 
to their share. It was argued on behalf 
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of the plaintiffs that they were doubtful 
as to whether they had such a right, for 
partition, because in the present mahal 
there is no revenue assessed and also 
because their share does not amount to 
100 acres. But although they, may not 
be entitled to perfect partition they are 
entitled to imperfect partition, and as 
there is no land revenue payable on tho 
mahal, imperfect partition in the present 
case is just as good from their point of 
view as perfect partition. 

Accordingly we allow this appeal, set 
aside the decree of tho lower appellate 
Court and restore tho decree of the Court 
of first instance with costs to the defend¬ 
ants in ail Courts. 

R.M./jr.k. Appeal allowed. 
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Sul AIM AN AND Niamatullah, JJ. 

Gargi Din Misra —Defendant—Appli¬ 
cant. 

v. 

Debi Charan — Plaintiff — Opposite 
Party. 

Civil Bevn. No 131 of 1928, Decided 
on 13th Juno 1929, from an order of Dist. 
Judge, Cawnpore.D/- 22nd February 1928. 

Civil P. C., S, 10— S. 10 is inapplicable un¬ 
less both subject matter and reliefs are iden¬ 
tical—Fact of one issue being in common 
would not necessitate stay of subsequent suit 
—“Matter in suit” means entire matter in 
controversy. 

Unless the subject-matter in two suits is 
identical and the reliefs arc also the same, S. 
10 is inapplicable. The mere fact that one 
issue is common in two suits would not neces¬ 
sitate tho stay of subsequent suit. The words 
“matter in suit” mean tho entire matter in 
controversy and not one of the several issues 
in tho case. S. 10 is limited in its scope; 11 All, 
148; 24 C. L. J. 514 ; 4 Pat. L. J. 557 and A. 
I. R. 1025 Mad. 574, Ref. [P 805 C 1,2] 

P. L. Banerji and Shib Saran — for 
Applicant. 

N. P. Asthana —for Opposite Party. 

Judgment. —This is an application in 
revision from an order of the District 
Judge, Cawnpore, remanding a revenue 
appeal. 

The respondent, Debi Charan, first in¬ 
stituted a suit for arrears of rent based on 
a registered kabuliyat executed by the 
applicant. The suit was resisted on the 
ground that the kabuliyat was fictitious, 
that in respect of a sale-deed executed by 
the present applicant he still remained 
the proprietor of the land and that there 
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was no relation between the parties of a 
land holder and a tenant. The revenue 
Court ordered that the present applicant, 
who was a defendant to that suit should 
under S. 199, Tenancy Act, establish his 
title in a civil'Court. Accordingly, he-filed 
a suit for declaration, which was dismissed 
by the civil Court and an appeal from 
that decree is still pending in this High 
Court and is numbered as First AppealNo. 
569 of 1926. In the meantime the re¬ 
venue Court decreed the claim for arrears 
of rent on the basis of the judgment of 
the subordinate civil Court ex parte, but 
later on the ex parte proceedings were set 
aside and the suit restored, and is still 
pending. As limitation was expiring, the 
present respondent filed another suit for 
arrears of rent for subsequent years. The 
defendant inter alia took the plea that 
the second suit should be stayed, and also 
raised the question of proprietary title. 
The revenue Court decreed this claim, 
holding that the question of proprietary 
title had already been decided. 

On appeal to the District Judge, he 
remanded this case with directions that 
the lower Court should proceed in accor¬ 
dance with S. 271, sub-Cl. 2j Agra Tenancy 
Aofc. 

On behalf of the applicant it is con¬ 
tended that S. 10, Civil P. C., applied to 
this case and thG lower Court was bound 
to stay the proceedings. We do not think 
that this contention can prevail, Under 
IS. 12 of the old Act, which corresponds to 
the present S. 10, it was clearly held by 
this Court that, unless the subject-matter 
in the two suits is identical and the re¬ 
liefs are also the same, that section would 
be inapplicable: Bal Kishan v. Kislian 
Lai (1). The words “for the same reliefs” 
have been omitted from the new section, 
and there are a few other slight alter¬ 
ations; but it is noteworthy that, while 
S. 11 provides that no Court shall try any 
suit or issue etc., S. 10 merely says that 
no Court shall proceed with the trial of 
any suit etc. ft follows that the mere 
fact that one issue is common in the two 
suits would not necessitate the stay of 
the subsequent suit. Although the words 
matter in a suit’ cannot be held neces¬ 
sarily to mean the subject-matter in dis¬ 
pute, it seems clear that they must mean 
the entire matter in controversy and not 
one of several issues in the case. Had 
jthe intention of the legisl ature been to 

(!) [1889] 11 All. 148=(1889) A. W. N. 42. 
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widen the scope of S. 10 so as to make it 
co-extensive with S. 11 the language em¬ 
ployed would have been identical. 

That S. 10 is limited in its scope has * 
been held by several High Courts al¬ 
though no case of this Court has been 
brought to our notice. We may in this-' 
connexion mention Bepin Behari v. Jogen • 
dra Chandra (2) Kesko Prasad Singh 
v. Shiva Saran Lai (3) and Ruber an 
Nambudri v. Roman Nair (4). 

We, therefore, think that the learned 
Subordinate Judge was right in his con¬ 
clusion that S. 10 did not apply to the 
present case. In these circumstances, he 
has rightly directed the trial Court to 
proceed in accordance with S. 271, sub- 

Cl. 2. 

Although it is by no means obligatory 
on the subordinate Court to stay the 
suit it is entirely a matter of discretion 
whether or not to adjourn the hearing for 
a reasonable time and await the decision 
of the final Court of appeal in order .tc 
prevent the same evidence being recorded 
over again. The application dismissed 
with costs. 

r.m /r.k. _ A pplication dismisse d ._ 

72H1916X24 O. L. j. 514=37 I. O. 641. 

(3) [1919J 4 Pat. L. J. 557=51 I. C. 36=(1919| 

P. H. O. C. 284. 

(4) A. I. R. 1925 Mad. 574. 
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Mears, C. J. and Ben net, J. 

Govind Bam and others —Plaintiffs 
Appellants. 

v. 

Golcul and others —Defendants Res¬ 
pondents. 

Letters Patent Appeal No. 18 of 1928, 
Decided on 14th Juue 1929, from judg¬ 
ment of Ashworth, J., D/- 17th Novem¬ 
ber 1927. 

Civil P. C., O. 1, R. 8 —No representative 
suit can be brought without permission of 
Court—Courts cannot go into merits of case 
unless permission is obtained. 

Order 1, R. 8, contains a clear provision 
that no representative action can be brought 
without the permission of the Court having 
been given. The Court cannot go into the 
merits of a case once it is satisfied that it is 
a representative action and the imperative- 
provisions of O. 1, R. 3 have not boon com¬ 
plied with. L 1 807 c U 

R. C. Ghatak-ior Appellants. 

Shambhu Nath Seth- for Respondents. 
Judgment. —This appeal raises an in¬ 
teresting point. Govind, Dallu ano 


1929 


Allahabad 807 


Govind Ram.1v- Gokul 


Kallu, all by caste Kalwars, were ag¬ 
grieved by certain Hindus and Muham¬ 
madans, refusing to allow them to draw 
water from five wells and thereupon 
Govind, Dallu and Kallu purporting to 
act on behalf of all the members of their 
brotherhood filed a plaint what was, as 
we shall show most clearly, intended to 
be a representative and not a personal 
suit against some 18 defendants. The 
plaintiffs omitted to obtain the permis¬ 
sion which is required by 0.1, R. 8. That 
fact did not appear to be noticed by the 
defendants. It was undoubtedly a matter 
of discussion before the Munsif, who, 
however, in our opinion, did not ap¬ 
proach the matter properly when he had 
found* that the plaintiffs were them¬ 
selves alleging that the suit was one 
under 0. 1, R. 8. It was his duty to 
study the provisions of 0. 1, R. 8, and 
he would then have seen that before he 
was entitled to hear the suit at all per¬ 
mission had to be granted by a compe¬ 
tent Court declaring that the plaintiffs 
were entitled to present a representative 

suit. 

Order 1, R. 8 has two intentions. The 
first is to see that the suit which is pro¬ 
posed to be lodged is prima facie a pro¬ 
per suit brought by people who can 
dearly claim to be representing the 
community. The second intention is that 
the plaintiffs shall furnish funds which 
will permit of a sufficient advertisement 
of the suit, so that the whole of the 
members of the community may be fully 
^apprised of the suit. The Munsif quite 
improperly permitted himself to take up 
;this case and to record evidence. It was, 
fin our opinion, his plain duty to require 
|the plaintiffs to obtain permission as a 
condition precedent to his entering on 
the case and then his duty of notification 
would follow. In the same way the 
lower appellate Court entertained and 
heard the appeal and so did the single 
•Judge of this Court. We are of opinion 
that none of the Courts should have gone 
into the merits of the case once it was 
satisfied that this was a representative 
action, and the imperative provisions of 
0. 1, R. 8, had not been compliel with. 
Argument has been addressed to us in 
which it was endeavoured to show that 
this was a dual species of action by the 
plaintiffs, namely an action in which they 
personally were suing as individuals and 
that they also were suing on behalf of 


others, the members of the community 
in a representative an action. The short 
answer to this is what the plaintiffs 
themselves say. In.para. 7 they say: 

“On account of the nature of the suit other 
persons and the members of the plaintiffs* 
brotherhood could not join in the suit. There¬ 
fore the plaintiffs file this suit on their own 
behalf and on behalf of the members of the 
brotherhood under 0. 1, R. 8, for the benefit 
of all the members.”- 

The phrase “on their own behalf and 
on behali of the brotherhood” is a recog¬ 
nized phrase used in a matter of this 
kind, in the same way as in the repre¬ 
sentative suit by a shareholder against 
a compauy the phrase is “on behalf of 
himself and all others, the members of 
the company.” It has been said that 
although there was a failure to obtain 
permission, nevertheless the learned 
Munsif should have 'amended the plaint 
and cut out all the portion that related 
to a representative action and have al¬ 
lowed the plaintiffs to continue a per¬ 
sonal action. But all sorts of difficul¬ 
ties would at once have arisen. The de¬ 
fendants were*brought on the record not 
because all of them had personally ob¬ 
structed each and every one of the plain¬ 
tiffs but because they were representatives 
of the two opposing communities. In our 
opinion, no amendment could possibly 
have turned this point into an effective 
one- Again the other answer is that no¬ 
body asked for any amendment. We 
have been referred to two cases, one of 
them is: Baiju Lai v. Bulak Lai (l) 
and the other in Shiavilal v. Mt . Lalli 
(2). These decisions are, in our opinion, 
exactly right in every way on the points 
which the learned Judges were called on 
to decide, and we approve the passage in 
Walsh, J’s., judgment where he pointedly 
refers to the peremptory nature of 0. 1, 
R. 8. This case is an illustration of a 
very simple truth which is that rules 
must be obeyed. 0. 1, R. 8 contains a 
clear provision that no representative 
action can be brought without the per¬ 
mission of the Court having been given 
and the learned Munsif should have been 
aware of this fact. We, therefore, dis¬ 
miss this appeal on the ground that there 
was no suit which came up in legal form 
before the Munsif. Some apprehension 
of res judicata has been suggested. There 
caa be no question of res judicata because 
kh 0 7 0 _Il 0 X 0l 7 was before the Court a pro- 

(1) [1897] 24 Cal. 3857 ~ 

(2) A. I. R. 1922 All. 16=44 All. 231 (F.B.). 
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per res upon which any judgment could 
be pronounced. The only order the 
Munsif should have made would have 
been to have rejected the plaint on the 
ground of the failure to obtain permis¬ 
sion. We therefore set aside the decree 
of the learned single Judge of this Court, 
and reporting that this wa9 a suit which 
should never have boon entertained by 
the Munsif, we dismiss the suit ordering 
the plaintiffs to pay the costs throughout 
in all Courts. 

R M./r.k, Appeal dismissed. 
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Mears, C. J. and Sen, J. 

M t . Ajai Jj Defend ant—Appel 1 an t. 

v. 

Noor Khan and others —Plaintiffs— 
Respondents, 

Letters Patent Appeal No. 109 of 1926, 
Decided on 28th June 1929, against 
judgment of Ashworth, J., D/- 6th May 
1926. 

(a) Agra Tenancy Act (2 of 1901), Ss. 17 
and 22 Occupancy holding — Division bet¬ 
ween joint tenants by common consent does 
not create separate holdings—Joint tenancy 
continues subject to devolution of inheri¬ 
tance under S. 22. 

Whon fcho joint tenaufcs-of an occupancy 
holding by their common consent divide their 
holding, this has not the legal effect of creat¬ 
ing separate holdings so as to affect the in¬ 
tegrity of the original holding and notwith¬ 
standing the division .the joint tenancy 
continues with the incidents of survivorship 
subject only to such devolution of inheritance 
as is possessed by S. 22. [P 809 0 1] 

(b) Agra Tenancy Act (2 of 1901), S. 17 
—Occupancy holding—Tenants cannot carve 
out fresh occupancy tenure without consent 
of zamindar—Permissive possession is in na¬ 
ture of license. 

Occupancy tenants cannot without the con¬ 
sent of the zamindar carve out a fresh occu¬ 
pancy tenure as regards a portion of original 
holding under a compromise which gives 
permissive possession of property. The posi¬ 
tion of person under possession is no more 
than that of licensee and the license can bo 
revoked. [P 809 G 1] 

Akhtar Husain Khan— for Appellant. 

S.D.Sinha —for Respondents. 

Judgment.—This is an appeal by the 
defendant in a suit for recovery of pos¬ 
session of four plots of land and Rs. 156 
as mesne profits. 

Nur Khan, Ismail Khan and Mustaqim 
the three plaintiffs and one Wazira were 
the joint 'occupancy tenants of a certain 
holding which included the four plots in 


dispute. By a mutual partition, the four 
plots were allotted by the plaintiffs to 
Wazira, and Wazira was in cultivatory 
possession of the same. Wazira died 9 ix 
years before suit leaving a grandson Sik- 
atidar. Sikandar died a month afterWazira. 
Mt. Ajaib, the defendant, is now in pos¬ 
session of this property. She applied to 
the revenue Court for the entry of her 
name in the rent roll and her name was 
recorded with the consent of the plain¬ 
tiffs. The plaintiffs are no longer desir¬ 
ous that the name of Mt. Ajaib should 
continue to remain recorded in the jama- 
band i and applied for the removal of her 
name from the revenue record. The ap¬ 
plication was rejected by the revenue 
Court and the plaintiff's were referred to 
a civil suit. The suit was resisted upon 
the ground that the 4 plots in dispute 
constituted the occupancy holding of 
Wazira and that upon the death of 
Wazira and his grandson Sikandar, no 
title accrued to the plaintiffs under the 
law of possession under S. 22, Agra 
Tenancy Act (Act 2 of 1901). The de¬ 
fendant also contended that under a com¬ 
promise entered into between the parties 
the defendant was put into possession of 
property and the plaintiffs were not 
competent to go behind the compromise. 
The Court of first instance overruled the 
pleas taken in defence and decreed the 
plaintiffs’ suit. The lower appellate Court 
reversed the decision and dismissed the 
plaintiffs’ suit on the grounds that the 
plots in question had been allotted on 
partition by the plaintiffs to Wazira, that 
under S. 22, i\gra Tenancy Act, the plain¬ 
tiffs were no heirs either to Wazira or 
to his grandson Sikandar, that the plain¬ 
tiffs had allowed the defendant to remain 
in possession of this property under a com¬ 
promise and that the compromise did not 
operate as an estoppel but it would be in¬ 
equitable to allow the plaintiffs to go be¬ 
hind the compromise. On second appeal 
a learned Judge of this Court has re¬ 
versed the decision of the lower appel¬ 
late Court and restored that of the trial 
Court. We are satisfied that the judg¬ 
ment under appeal is a correct judgment 
and ought not to be interfered with. 

The partition effected between the 
plaintiffs and Wazira was merely for 
facility or convenience in the matter of 
cultivation. The occupancy tenants by 
mutual agreement could not create a 
division or partition of an occupancy 
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holding without the consent of the 
zatnindar. Notwithstanding the parti¬ 
tion, the liability of the plaintiffs for the 
rent of the entire holding including the 
rent of the 4 plots in dispute continued. 
|Upon th6 death of Wazira or Sikandar, 
the plaintiffs became the sole tenants of 
this property by rule of survivorship. 

There could be no severance of the 
holding without the consent of the land¬ 
holder. It would not be said that as an 
effect of the partition the 4 plots in dis¬ 
pute became a separate holding in the 
hand of Wazira with a separate engage¬ 
ment for payment of rent to the land¬ 
lord. When the joint tenants of an oc¬ 
cupancy holding by their common con¬ 
sent divide their holding* this has not 
the legal effect of creating separate hold¬ 
ings so as to affect the integrity of the 
original holding and notwithstanding 
the division, the joint tenancy continues 
iwith the incidents of survivorship sub¬ 
ject only to such devolution by inherit¬ 
ance as is possessed by S. 22, Tenancy 
Act. 

The defendant Mt. Ajaib was not an 
heir to Sikandar under S. 22, Agra Te¬ 
nancy Act. 

The compromise relied upon by the 
defendant did not confer any title upon 
her as an occupancy tenant under the 
law. The plaintiffs were not competent 
without the consent of the zatnindar to 
carve out a fresh occupancy tenure as re¬ 
gards a pDrtion of the original holding in 
favour of Mt. Ajaib. Under the compro- 
imise the defendant obtained only a per- 
jmissible possession of the property. The 
position of the defendant was no more 
than that of a licensee and the plaintiffs 
were competent to revoke the license. 
In view of these facts, we are of opinion 
that the judgment appealed against is 
correct and ought to be affirmed. We 
dismiss the appeal with costs. 

R.M./r.k. Appeal dismissed . 
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Boys, J. 

Mt. Karimunnissa Bibi —Plaintiff— 
Appellant. 

v. 

Mira Baksh and others —-Defendants — 
Respondents. 

Second Appeal No. 576 of 1929, Deci¬ 
ded on 31st May 1929, against decree of 

Addl. Sub-Judge, Allahabad, D/- 31st 
May 1929. 


Easement Act, S. 18—Plaintiff suing de‘ 
fendant for infringement of her right of 
privacy by certain construction—Her house 
already overlooked from another house and 
she not showing reason why she did not 
object to being so overlooked — She also en¬ 
during without protest invasion of privacy 
by defendant for two years—She is not en¬ 
titled to right of privacy. 

Whore a custom of privacy existed in tko 
locality in which the plaintiff lived and 3 he 
sued tho defendant that her right of privacy 
was infringed b_v certain construction mado 
by defendant and whore her house was al¬ 
ready overlooked from another house and 
she did not show any reason why she did not 
object to being overlooked from that particu¬ 
lar house and whore she endured without 
protest the invasion of her privacy by the 

defendant for two years, she is not a person 

who is entitled to right of privaoy although 
her suit is brought within limitation : 10 

All. 3-53 and A. I. R. 1920 All. C76, Ref. 

[P 810 C 1] 

Mushtaq Ahamad —for Appellant. 

Judgment.— The plaintiff sued on an 
allegation that her right of privacy had 
been infringed by certain constructions 
which the defendant had made. The 
trial Court gave a decree. The lower ap¬ 
pellate Court had dismissed the plain¬ 
tiff’s suit. It was admitted (I take this 
fact from the judgment) that there is “ a 
custom of privacy ” in the locality in 
dispute. How this admission came to be 
made or what was supposed to be admit¬ 
ted, I do not know. It is manifest that 
in a particular locality some of the in¬ 
habitants may be in the habit of keeping 
parda. It is equally manifest that the 
fact that some persons in a locality keep 
parda cannot possibly be meant that all 
the persons within those local limits and 
at ail places are entitled not to have 
their privacy infringed. A great deal of 
loose talk lias followed from an abuse of 
certain statements made in the 40 years 
old decision in Gokul Prasad v. Radho 
(I). Bub for th3 purposes of the pre¬ 
sent case, I am prepared to take it, that 
the admission of the existence of a local 
custom means that there are some per¬ 
sons or classe s of persons in the city of 
Allahabad, who are recognized as keeping 
parda. I use the expression “ parda ” 
in a broad sense, meaning that they do 
not commonly or at all appear before the 
public. Similarly, I do not imagine that 
a right of privacy, such as we are now 
considering, would ever be set up by or 
would ever be allowed to a man in re¬ 
gard to himself. 

(1) [1889] 10 All. 35S=(1S3 S) _ aT\V.'n 
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Taking it, therefore, to be admitted by 
the defendant that there is a custom of 
privacy effective in certain cases in the 
city of Allahabad, the next question for 
decision would be whether the particular 
plaintiff in question was one of those 
entitled by the custom to privacy. It is 
not merely a question of whether the 
plaintiff is a man, or a woman, a Maho- 
medan or a Hindu, or a Christian, but 
a question whether the particular plain¬ 
tiff is entitled to take advantage of the 
custom. The trial Court has held that 
the plaintiff is such a person and that 
her right of privacy has been infringed 
The lower appellate Court has held that 
she is not such a person and that she has 
no right of privacy. This finding is 
:based, as practically ali such findings 
must be, on the broad facts of the case. 
He has held that the plaintiff’s house in 
iquesticn was already overlooked from an¬ 
other house to the west and that the 
iplaintiff has not shown any reason why 
'she does not object to being overlooked 
from that particular house. She has 
not led apparently any evidence to show 
that that particular house was inhabi¬ 
ted by her own relatives or any other 
similar reason. 

Next, it has been found by the 
lower appellate Court that the house 
is overlooked from the north roof of 
a mosque, possibly is visible from the 
interior of the mosque but certainly 
from the roof of the mosque to which 
apparently the whole of such part of the 
public, as is entitled to enter the mosque 
at all, would have access. Thirdly, the 
lower’ appellate Court has been influ¬ 
enced by the fact that the plaintiff has 
endured without protest for two years 
fche so called invasion of her privacy. 
No explanation is forthcoming of this. 
It is of course, urged to me that the suit 
is brought within limitation and there 
will be every day some fresh invasion 
of privacy, but that does not touch the 
inference that can reasonably be drawn 
from the plaintiff’s inaction for two 
(years that there has in fact been no real 
• or substantial invasion of her privacy. 
,Even in the case to which I have^ refer¬ 
red Gohul Prasad v. Badho (1) it was 
considered necessary that there should 
be a finding that there was a substantial 
invasion of privacy. That case was de¬ 
cided before the Easements Act was ap¬ 
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plied to these Provinces. The phrase 
was undoubtedly taken, a3 I have 
pointed out before, from S. 18, Ill. B ? 
Easements Act. The lower Court has 
found, for what appear to me to be these 
three good reasons, that there has been 
in fact no substantial invasion of any 
privacy. I have, sitting with Young, J. t 
in Bhagwan Das v. Zamisrao Husain 
(2), and not yet reported, agreed with 
the remarks of Mukerji, J. t who referred 
that case to us that : 

“ the custom of privacy which undoubtedly 
exists should not be carried to an oppressive 
length.” 

For these reasons I would dismiss this 
appeal. I am asked to give leave to ap¬ 
peal. The view of the lower appellate 
Court and my own view appear to be 
findings of fact that there is in this case 
no substantial invasion of privacy. If 
the plaintiff can get over this difficulty, 

I am prepared not to refuse leave to ap¬ 
peal, but only in view of the general im¬ 
portance of the case. 

P.N./r.K. Appeal dismissed . 

_ _ - - ■ ^ 

(2) A. I. R. 1929 All.-676. 
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Sen, J. 

Bash i r H u sa in —PI a in t i ff—Ap pel lan t. 

v. 

Mohammad Ali and others— Defen¬ 
dants—Respondents. 

Second Appeal No. 509 of 1928, Deci¬ 
ded on 9th July 1929, from a decree of 
Addl. Sub-Judge, Moradabad, D - 23rd 
December 1927. 

Cosharers— One cosharer in undivided 
mahal in possession of property by collect¬ 
ing rent for coparcenary body — Other 
cosharer cannot sue for joint possession 
and mesne profits in civil Court, but must 
go in revenue Court— Agra Tenancy Act 
(1926), S. 236. 

Where a person is a cosharer iu an un¬ 
divided mahal and actually- in possession oE 
the property in the sense that he was making 
collection of rent for the coparcenary body, 
it is not open to one of the cosharer3 to insti¬ 
tute a suit in the civil Court for joint posses¬ 
sion of property or for the mesne profits and 
his remedy i 3 by a suit in the revenue Court : 
(1894) A. If. K. 127, Rel. ok. [P 311 C 1, 2] 

Mushtaq Ahmad —for Appellant. 

M. Waliullah-for Respondents. 

Judgment. —The facts of the case- 
clearly show that the suit, as framed by 
the plaintiff, wa3 misconceived and that 
the civil Court was not competent to 
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grant the reliefs claimed by the plaintiff 
in the suit. The plaintiff came to the 
Court on the allegation that in mauza 
Inampur, mahal Safed, the plaintiff was 
the owner and sharer of 1 bigha, 5 biswas 
and 8 biswansis in khewat No. 9 of 3 
bighas and 14 biswas, and defendants 1 
tG 3 were the cosharers in 10 biswas 

9 biswansis and 12 kachwansis, and in 
khewat No. 25 of 2 bighas and 1 bi3wa of 
the same village the plaintiff was a co¬ 
sharer in 7 biswas and 12 biswansis and 
defendants 1 to 3 were the cosharers in 

10 biswas 1 biswansi and 7 kachwansis. 
The plaintiff alleged that the cosharers 
were in possession of separate plots, that 
certain plots specified in the plaint were 
in the possession of the plaintiff and that 
the defendant had no right to realize the 
rent of the plaintiff ’s share, as each co¬ 
sharer realized rent from the tenants to 
the extent of his share. The principal 
relief claimed in the plaint was that, on 
establishment of the plaintiff's right, the 
plaintiff may be put in proprietary posses¬ 
sion of 8 biswas pukhta land jointly with 
the defendants, and for a certain sum of 
money as mesne profits for the years 1332 
to 1334 Fasli. 

The suit was resisted inter alia on the 
grounds that it was not cognizable by 
the civil Court, that defendants 1 to 
3 were actually making collections of the 
rent on behalf of the cosharers, that at 
the date of the suit defendant 1 was 
the person who was collecting rent and 
that the remedy of the plaintiff was a 
suit for settlement of account aud profits 
in the Court of revenue The Court of 
first instance gave the plaintiff a decree. 
The lower appellate Court has reversed 
this decision and has directed that the 
plaint be returned to the plaintiff for 
presentation to the proper Court. The 
finding of the lower appellate Court is 
that the plots detailed in the plaint were 
the joint property of the parties and that 
the allegation in the plaint that the plots 
were privately divided was not proved 
at all. The position, therefore, is that 
the parties are cosharers and that the 
defendants or one of them is a cosharer 
in an undivided mahal and is actually 
in possession of the property in the 
sense that he is making collections for 
the coparcenary body. In such a case, 
it is not open to the plaintiff as being 
one of the cosharers to institute a suit 
in the civil Court for joint possession of 
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property held in coparcenary or for mesne 
profits. The remedy of the plaintiff is 
by a proper action before a proper forum, 
that forum being the revenue Court. The 
remedy lay by a suit for profits or for 
settlement of account in the revenue 
Court and not by a suit in the civil Court 
for the reliefs as have been claimed by 
the plaintiff. The above view is sup¬ 
ported by a Division Bench ruling of this 
Court in Bhola Nath v. M. Buslcin (1), 
The result is that this appeal is dismissed 
with costs. 

P.n./r.K. Appeal dismissed . 

(1) [1894] A. VV. N. 127. 
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SULAIMAN AND NlAMATULLAH, J.J. 

Bhagwan Prasad— Defendant—Appli¬ 
cant. 

v. 

Madan Murari Lai and others— Plain¬ 
tiffs— Opposite Parties. 

Civil Revn. No. 68 of 1928, Decided on 
14th June 1929, against order of Sub- 
Judge, Ghazipur, D/- 4th February 1928. 

Civil P. C., S. 151—Court wrongly dismis¬ 
sing suit under O. 9, R. 8 even when pleader 
for party is present can rectify its error and 
restore suit under S. 151. 

Where the Court wrongly dismisses a suit 
under 0. 9, R, 8, there is being no default in 
appearance, according to 0. 17, R. 2 (as am¬ 
ended by Allahabad High Court), the party be¬ 
ing represented by a junior pleader, the Court 
has jurisdiction under S, 151 to restore the 
case if it thinks that such restoration is neces¬ 
sary for ends of justice. [P 812 C 1] 

U. S. Bajpai and K. Varma —for Ap¬ 
plicant. 

N. P. Asthana—iov Opposite Parties. 

Judgment. —This is a defendant’s ap¬ 
plication in revision from an order res¬ 
toring a case. It is not necessary to con¬ 
sider the preliminary objection raised on 
behalf of the respondents as we are satis¬ 
fied that on the merits this revision must 
fail. On the adjourned date of hearing, 
the senior vakil engaged did not turn up 
in time, and the junior vakil for the 
plaintiffs stated that his client had gone 
to fetch the senior vakil and he himself 
could not produce the evidence. The 
learned Subordinate Judge thought that 
this was a case of ncn-appearance on the 
part of the plaintiffs, and dismissed the 
suit under 0. 9, R. 8. That this was an 
error is now conceded by the advocate for 
the applicant. Under 6. 17, R. 2, as am- 
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endec! by this High Court no party is to 
bo deemed to have failed to appear, if he 
is either present or is represented in 
Court by any pleader, though engaged 
only for the purpose of making applica¬ 
tions. As the junior vakil was present 
in Court, there was no default in appea¬ 
rance, and the learned Judge should not 
have dismissed the suit for default of ap¬ 
pearance. 

hen an application for restoration 
was made, the learned Judge rectified 
his mistake and restored the case. It is 
rightly contended before us that the Court 
'below should not have proceeded under 
!0. 9, as the provisions in that order were 
not applicable; but it cannot bo doubted 
■that the Court had jurisdiction to rectify 
its own mistake. Even under 0. 17, the 
Court could have set aside its own order 
( becauso there was a mistake and error 
.apparent on the face of the record. The 
iCourt, however, has not proceeded under 

|0. 47J)ut under S. 151, Civil P. C. If 

|0 47 did not apply, then the Court 

would certainly have inherent jurisdiction 
to restore the case if it thought that such 
restoration was necessary for the ends of 
justice. 

The Court below was satisfied that it 
was necessary for the ends of justice that 
it should intervene. We, therefore, 
.should not interfere in this case. The 
application is accordingly dismissed. We 
direct that the parties should bear their 
own costs. 

R.M./r.K, Application dismissed. 
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Dalal, J. 

A It. Kaunsilla and another —Appli¬ 
cants. 


v. 

Dip Singh and another Opposite 
Parties. 

Civil Revn. No. 152 of 1929, Decided 
oa 19th July 1929, from an order of the 
Small Cause Court Judge, Tilhar, D/- 12th 
December 1928. 

Limitation Act, Art. 75—Where benefit of 
provision as to recovery of the whole amount 
is waived, cause of action accrues on each 
default. 

Where the plaintiffs waive the benefit of the 
provision as to recovery of the whole amount, 
they will not be able to sue in future for the 
whole amount at once but they are entitled to 
sue for instalments as they fall due undet 


Art. 75, the cause of action accruing on each 
default. The general Art. 80 does not apply 
in such a case : 33 All, 455, Dist, [P 312 C 2] 

S, B. Johari —for Applicants. 

B. Malik —for Opposite Parties. 

Judgment.—-There was an instalment 
bond executed by the defendant for pay¬ 
ment of the money borrowel by instal¬ 
ments with the option of recovering the 
whole amount and in case of default of 
payment of any instalment, interest was 
recoverable if the option was exercised. 
The trial Court dismissed the suit on 
the ground that it was instituted more 
than three year3 after the first default. 
Pour payments were alleged by the plain- 
tills’ creditor, but not believed by the 
Court on a denial by the defendant. In 
my opinion the trial Court has not paid 
proper attention to the form of the suit 
which is entirely for the recovery of cer¬ 
tain instalments after waiving of the 
right which accrued to the plaintiffs to 
sue for the whole amount. The ruling 
in the case of Amolak Ghand v. Baij - 
nath (1) will therefore not apply, because 
the suit here is not for the whole amount 
in exercise of the option. Under Art. 75, 
Sch. 1, Lim. Act, where the benefit of the 
provision as to the recovery of the whole 
amount is waived, the cause of action 
accrues on each default and a suit for a 
separate instalment may be brought with-j 
in three years of that particular default. 
The plaintiffs having waived the benefit 
of the provision will not be able to sue 
in future for the whole amount at once, 
hut they are entitled to sue for the instal¬ 
ments as they fall due. The trial Court 
further believed that Art. 80 applied. 
In my opinion the bond is of the nature 
to which Art. 75 will apply and not the 
general Art. 80. In my opinion the plain¬ 
tiffs have not lost their right to sue the 
defendants for the instalments as they 
fall due. 

The argument as to interest not being 
chargeable is correct. Interest is charge¬ 
able only in case option is exercised. 

In fch 9 result, I set aside the decree of 
the trial Court, and decree the suit for 
Rs. 40 with proportionate costs in both 
Courts. 

R.M./r.K. Decree set aside . 


(1) [1913] 35 All. 433=20 I. C. 933=*11 A. 
L. J. 664. 
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This ground is clearly bad. In a deci¬ 
sion of this High Court reported in Ram 
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Young, J. 

Ram Rup Bhar —Applicant. 

v. 

Emperor —Opposite Party. 

Criminal Reva. No. 264 of 1929, Deci¬ 
ded on 5th June 1929 from order of Sess. 
Judge, Ghazipur. 

(a) Criminal P. C., S. 110—When charge 
in the notice under S. 110 amounts to defi¬ 
nite and specific offence, preventive sections 
could not be used. 

Originally four men wore charged under 
S. 110 before a Magistrate. Notice under 
S. 110 charged the four accused that 
they formed one gang and have been habi¬ 
tually committing theft and burglaries since 
1027.’ The Magistrate acquitted one of the 
four and the Sessions Judge acquitted two 
more and confirmed the sentence as regards 
the applicant. 

Held : that the ground in the notice was 
bad in law, th9 particular charge alluded to 
therein being a definite and specifio offeuce 
under S. 401, Penal Code, the preventive sec¬ 
tions of the Criminal Procedure Code, could 
not be used : A. I. R. 1923 All. 250, Foil ; 
A. I. R. 1925 All. 694, Ref. [P S13 C 1, 2] 

(b) Criminal P. C., S. 110—Scope. 

That “you possess a bad reputation in the 
vicinity of your village" is not a proper 
notice under S. 110 and cannot be said to be 
the basis of an order under this preventive 
section. . [P 813 C 2] 

(c) Criminal P. C., S. 110—Notice. 

That you “have only a nominal means of 
livelihood except the proceeds of theft and 
burglary" is not a proper notice under S. 110. 

[P 813 C 2] 

(d) Criminal P. C., S. 110—Scope. 

That you “have been strongly suspected to 
have committed the following burglaries" 
cannot be the ground of proceedings under 
S. 1L0 : A. I. R. 1928 All. 357, Foil. 

[P 913 C 2] 

L. M. Rod —for Applicant. 

M. Waliullah —for tho Crown. 

Judgment.—This an application in 
revision from the judgment ot the learned 
Sessions Judge of Ghazipur, in which he 
confirmed the order against one Ram Rup 
Bhar under S. 110, Criminal P. C. 
Originally four men were charged under 
S. 110 before the Magistrate. The Magis¬ 
trate acquitted one of the four. The 
learned Sessious Judge acquitted two 
more, and confirmed the sentence only as 
regards Ram Rup Bhar. There are many 
difficult points in this case, but I think 
that the application must be allowed on 
a preliminary point. The notice under 
S. 110 charges the four accused with : 

“that they formed one gang and have been 
habitually committing theft and burglaries 
3ince 1927." 


Prasad v. Emperor (1), Mukerji, J., 
loud it down that where : 

“a man may be by habit a robber and so 
long as ho is not charged with a definite act 
of robbery, he may bo bound over under S. 110, 
Criminal P. C. But when it is said that he, 
along with several others, habitually com¬ 
mits robbery, the man becomes at once a 
member of tho gang of dacoits and, therefore, 
commits a definite and specific ofi'cnco punish¬ 
able under S. 400, I. P. C. and cannot bo 
bound over under the preventive sections." 

The learned Assistant Government 
Advocate has drawn my attention to the 
case of Budhan v. Emperor (2), which i 3 
a Bench case. But iu my opinion, the 
decision in this case in no way overrules 
Mukerji’s decision in the earlier case on 
the particular point on which I am decid¬ 
ing this application. In this case the 
particular charge that 1 have alluded to 
is a definite and specific offence punish¬ 
able under S. 401, I. P. C. and, therefore, 
it seems to me to be clear that the pre¬ 
ventive sections of the Code cannot be 
used in this particular case. The second 
ground in the notice is that : J 

“you (the four men) possess a bad reputa¬ 
tion in the vicinity of your village." 

That is not a proper notice under 
S. 110 and cannot be said to be the basis 
of an order under this preventive section.' 
Ground 3 says : 

“Have only nominal moans of livelihood 
except tho proceeds of theft and burglary.” 

This again is not a proper notice 
under S. 110. Ground 4 is : “Have been 
strongly suspected to have committed the 
following burglaries.” This too cannot 
be the ground of proceedings under 
S. 110. In the case of Emperor v. Kurva 
(3) it has been held by a Bench of this 
Court that : i 

“in a case under S. 142, Criminal P. C., 
evidence cannot be led under S. 110 that an 
accused person has been suspected of commit¬ 
ting such and such offences." 

There is nothing, therefore, in the no¬ 
tice which can possibly, in my opinion, 
be the basis of proceedings under S. 110. 

Several other points have been taken 
before me, but, taking the view which I 
do of the notice, it is unnecessary to dis¬ 
cuss them. The application must be 
granted and the order passed set aside. 

K.n./r.k. Application granted. 


(1) A. I. R. 1925 All. 250. 

(2) A. I. R. 1925 All. 694=47 All. 733. 

(3) A. I. R, 1928 All. 357.. 
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Mukerji and Niamatullah, JJ. 

Ghura Koer —Appellant. 

v. 

Bishun Ram and others —Respondents. 

First Appeal No. 450 of 1926, Decided 
on 29th April 1929, against decree of 
Add 1. Sub-Judge, Ballia, D/-3rd Septem¬ 
ber 1926. 

(a) Civil P. C., O. 34, R. 1—Scope. 

A co-mortgagor who is not suing for redemp¬ 
tion is a necessary party in a redemption suit: 
A. I. R. 1926 All. 46, Foil. [P 814 0 2] 

(b) Civil P. C., S. 11—Nine out of 15 pro¬ 
perties mortgaged, purchased by mortgagee, 
4 by A and 2 still in mortgagor’s possession 
—A suing for redemption making mortgagor 
and mortgagee defendants—Court taking ac¬ 
count of liability for redemption and decid¬ 
ing that certain sum was payable by pro¬ 
perties in mortgagor s possession—Decision 
is binding on mortgagor in his subsequent 
redemption suit. 

Out of the 15 properties mortgaged, 9 were 
purohasod by the mortgagee himself, 4 were 
purchasod by A and 2 remained still in the 
possession of the mortgagor. A sued for re¬ 
redemption arraying both the mortgagee and 
the mortgagor as defendants. In that suit ac¬ 
count was taken of what was tho liability for 
redemption of tho several propretios, owned by 
tho several parties, and a certain sum was 
found payable by the two properties still in 
the possession of the mortgagor. 

J-Ield : that the decision in this former suit 
would be binding on the mortgagor in his sub¬ 
sequent suit for redemption against the mort- 
parree with respect to the two properties in his 
possession. [P 815 Cl] 

U. S. Bajpai and *[Haribans Sahai — 
for Appellant. 

K. Verma and A. P. Pandey—tor Res¬ 
pondents. 

Judgment. —This appeal is by one 
who was defendant 2 in the suit. It arises 
out of a claim for recovery of mortgage 
money by sale of two out of 15 properties 
originally mortgaged. The mortgage was 
a simple one and was executed on ? fc n h 
January 1911 for a sum of Rs. 6,99J-lo-0. 
The appellant now represents the ori¬ 
ginal mortgagor. In the course of time, 
subsequently to the execution of the 
mortgage-deed, out of the 15 properties 
mortgaged, which will be found detailed 
at p. 3 of our paper book, properties 1 to 9 
were purchased by the mortgagees them¬ 
selves. The properties 12 to 15 were 
purchased by one Zuber, from whom 
they were wrested, after a pre-emption 
suit, by one Khairunnissa. Mt. Khair- 
•unnissa brought a suit for redemption be¬ 


ing suit No. 198 of 1918 in respect of the 
four villages purchased by her. To this 
suit, the present appellant was a party. 
In Khairunnissa’s suit, an account was 
taken of what was the liability on a 
particular date fixed by the Judge for 
redemption of the several properties 
owned by the several parties. The 
learned Judge found that on 25th April 
1918, the date fixed for payment of the 
mortgage money by Mt. Khairunnissa, a 
sum slightly over Rs. 1,800 was payable 
by the properties Nos. 10 and 11 which 
were still in the possession of the repre¬ 
sentatives of the original mortgagor. The 
plaintiffs claim recovery of a certain 
amount by sale of the two properties, 
namely Nos. 10 and 11 which are called 
Alwalpur and Shahpore. 

The main question that had to be 
determined by the Court below was, what 
was the amount for which these two vil¬ 
lages were liable. The learned Subordi¬ 
nate Judge held that the judgment in the 
earlier suit of 1918 operated as re3 judi¬ 
cata between the present plaintiff and 
the appellant, although they were ar¬ 
rayed on the same side, as defendants, in 
that suit of 1918. Taking Rs. 1,800 as 
the basis of the liability of the two vil¬ 
lages, still owned by the appellant, the 
learned Judge decreed the claim. In this 
Court, two points have been urged. The 
first is that the judgment of the earlier 
suit did not operate as res judicata, and 
the second is that even in the view taken 
by the Court below, the amount decreed 

is too much. 

On the first point, we cannot agree with 
the argument of the learned counsel for 
the appellant. It was urged that in the 
earlier suit, the appellant was not a 
necessary party. That is not our view 
of O. 34, R. 1, Civil P. C. The suit was a 

redemption suit and, therefore, in the suit 
relating to a mortgage, the co-mortgagor 
of Khairunnissa, namely, the present ap¬ 
pellant was a necessary party. The 
learned counsel for the appellant has 
very fairly drawn our attention to the 
case of Ahmad Husain v. Muhammad 
Qasim Khan (l), to which one of us was 
party. In that case it was held that in 
a suit for redemption, a co-mortgagor 
who was not suing for redemption was a 
necessary party. We hold that in the 
earlier suit, Mt. Ghura Kuer, the appel¬ 
lant, was a necessar y party. _ 

(1) A. I. R^ 1926 All. 46=49 All. 171. 
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Coming to the question of res judicata 
we think that the decision of the Court 
below was right. It was necessary, in 
’order to give relief to Khairunnissa, to 
decide what was the liability of the 
present appellant’s property as also what 
was the liability of the properties pur¬ 
chased by the present respondents. The 
question could be settled only in the 
presence of these parties. The interests 
of both the parties were conflicting, in¬ 
asmuch as, if a heavier burden was put 
on one party, the benefit of that would 
be reaped by the other party. The 
two sets of defendants were therefore 
interested in seeing that a proper amount 
was found payable by Khairunnissa. We 
hold that the judgment of 1918 operated 
as res judicata. 

Coming to the second point, the con¬ 
tention of the learned counsel for the 
appellant seems to be right. The actual 
amount payable by the two villages Al- 
walpur and Shahpore was found to have 
been Rs. 1,869, as on 25th April 1918. 
According to the terms of the mortgage, 
interest due up to the due date, was to 
be added to the original amount lent and 
thereafter, interest was to be paid on the 
total amount at 15 per cent per annum. 
The amount found as due on 25th April 
1918 consisted of a principal amount and 
an amount of accumulated interest. The 
principal amount was Rs. 917 and the 
accumulated interest was Rs. 952. Fur¬ 
ther interest, according to the terms of 
the mortgage-deed could run only on the 
aum of Rs. 917 and not on the amount of 
interest that had accumulated so far. In 
this respect the decree of the Court 
below will have to be modified. The 
learned Judge has allowed interest at the 
uniform rate of 15 per cent on the total 
amount of Rs. 1,800. We have already 
pointed out that the correct amount is 
not Rs. 1,800, but Rs. 1,869. 

fu Ia n he r0Sulfc ’ we ra °dify the decree of 
the Court below to this extent that the 

Plaintiff-respondents’ claim stands de- 

creea fo r recovery of Rs. 917 with inter- 
s thereon at 15 per cent per annum 
rom oth April 1918 to six months from 
nis date which we fix for payment. To 

Rs re SU ^ wiU be added fche sum of 
tl-iA • .^ be ink 0res fc which accrued on 

whii n ° 01 E al amoUQ f» from the due date, 

19 ft H t 18 24bh May 1911 fco 25fch A P ril 
this f f D 1 case °* default in payment of 
otal amount and proportionate 


posts, which we allow to the plaintiffs 
in both the Courts, the properties, 
namely Alwalpur and Shahpore, will be 
sold. The properties will be sold sub¬ 
ject to the encumbrances described in 
the judgment of the Court below After 
the date fixed for payment by this judg¬ 
ment, interest will run on the total 
amount of the total mortgage money and 
the costs at 6 per cent per annum till 
realization. The appellants will pay their 
costs in this Court and the Court "below. 
In calculating the costs in the Court 
below, the amount of fees payable for 
the counsel of the plaintiffs will be cal¬ 
culated on the amount decreed, and if 
sum total of the fee paid when the suit 
was heard ex parte, and the fee paid 
later on, should exceed this amount the 
amount of fee will be limited to the sum 
already indicated. 

S.N./R.K. Decree modified. 
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Mears, C. J. and Sen, 

Sukhdarshan Prakash— Applicant. 

v. 

Eam Das Opposite Party. 

First Appeal No. 70 of 1928, Decided 
on 10th July 1929, from an order of Dist. 
Judge, Meerut, D/- 14th April 1928. 

Contempt Selling of property in defiance 
of injunction is contempt of Court an.d amen¬ 
able to punishment. 

Whore a person sells immovable property 
in spite of an injunction served on him, the 
case is one of contempt and the excuse that 
he was hard pressed is no exouse at all in law 
for open defiance of a definite order of a Court 
in a matter so solemn as that of injunction. 
Such a person being guilty of contempt of 
Court is rightly amenable to punishment. 

[P 815 C 1] 

Panna Dal. B. D Dave and Kirpa 
Narain —for Applicant. 

G. A(jarwala —for Opposite Party. 

Judgment.— On 24th April 1921, a 
suit was instituted by Ram Das against 
Sukhdarshan Prakash, for recovery of 
certain sums of money. On 1st Septem¬ 
ber, Ram Das obtained a temporary in¬ 
junction restraining the defendant from 
transferring his immovable property 
pending the decision of the suit. That 
interim injunction wa3 served on the 
defendant on 3rd September 1926. He 

promptly disregarded it, treated it with 

contempt and on 8th October 1926, in 
plain definance of the order of the Court, 
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executed a mortgage of part of his im¬ 
movable property. A month later the 
temporary injunction was made absolute 
and a decree was obtained by Ram Das 
on 6th September 1927. On 20th De¬ 
cember 1927, an application was made by 
the decree-holder bringing these circum¬ 
stances to the notice of Mr. Bhagwan 
Das, who was then Assistant Sessions 
Judge at Meerut. The case was perfectly 
clear. It was one of contempt and the res¬ 
pondent had no possible excuse except that 
he was hard pressed which is no excuse in 
law at all for open defiance of a definite 
order of a Court, in a matter so solemn 
as that of injunction. Mr. Bhagwan Dis 
made a very unusual order, which we 
shall quote in full : 

“Road tho reply of Sukhdarshan Prakash. 
He says that be was hard pressed for money 
and bad no alternative but to transfer tho 
property. It appears that Sukhdarshan Pra¬ 
kash has been adjudicated an insolvent. I 
think it is no use taking action against him 
now under O. 30, R. 2, Civil P. 0. The appli¬ 
cation be filed.” 

Mr. Bhagwan Das entirely overlooked 
the fact that this man had been guilty 
of contempt of Court and therefore right¬ 
ly amenable to punishment. The effect 
of Mr. Bhagwan Das’s order would 
be most deterimental to the administra¬ 
tion of justice, if followed by other 
Judges. Courts are bound to see that 
their orders are obeyed and litigants 
must respect such orders and realize that 
imprisonment is the normal usual punish¬ 
ment for a plain premeditated breach of 
an injunction. The order of Mr. Bhag¬ 
wan Das was fortunately set right on 
14th April 1928, on which date Mr. 
Smith, the District Judge had no diffi¬ 
culty in coming to the conclusion that 
Sukhdarshan Prakash deliberately dis¬ 
obeyed the injunction, and having no 
doubt as to his duty, whilst taking a 
most lenient view of the matter, ordered 
him to be detained for one month in the 
civil prison. It appears that Sukhdar¬ 
shan Prakash has served some part of 
his sentence. Our order is that this 
appeal of Sukhdarshan Prakajh be rejec¬ 
ted with costs and that hey^arn to the 
civil prison there to remaj^till the ex¬ 
piration of his sentence. On Sukhdar¬ 
shan Prakash’s surrender the bail bond 
will be cancelled, as well as his personal 
undertaking. 

r.M./r.K. Order accordingly. 
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Dalal, J. 

Madan Kishor and another —ApplD 
cants. 

v. 

Mahabir Prasad and others— Opposite 
Parties. 

Civil Revn. No. 144 of 1929, Decided 
on 12th July 1929, against order of Sub- 
Judge, Allahabad, D/- 29th January 1929. 

(a) Provincial Small Cause Courts Act r 
Art. 32— Suit for share of price of branch 
cut from joint tree is not barred under Art. 
35 '2), cutting not constituting mischief or 
theft. 

Where a branch of a joint tree is alleged to 
have been cut and the plaintiffs sue for their 
share of tho price, the case is not one of mis¬ 
chief or theft and therefore not barred from 
the jurisdiction of tho Court of Small Causes 
under Art. 35 (2). [P 816 C 2] 

(b) Provincial Small Cause Courts Act, 
S. 23 —Court of Small Causes is to decide 
whether question of title is involved. 

It is for the Court of Small Causes to decide 
whether a question of title is involved in a 
case. If the Small Cause Court so desires it 
may return the plaint. [P 816 C 2] 

S. D. Sinha — for Applicants. 

Ram Nama Prasad — for Opposite 
Parties. 

Judgment. —The regular Court had 
no jurisdiction. The suit for a small 
amount of money was certainly triable' 
by a Court of Small Causes. The lower 
appellate Court was of opinion that the 
case was one of mischief, if not of theft, 
and, therefore, barred from the jurisdic¬ 
tion of the Court of Small Causes under 
Art. 35 (ii), Sch. 2 of the Act, 
No criminal Court would countenance 
such a charge. A branch of a joint tree 
is alleged to have been cut and the plain¬ 
tiffs have sued for their share of the! 
price.The second reason given by the lower* 
appellate Court is that a question of titlei 
is involved. That matter, however, is 
for the Court of Small Causes to decide 
under S. 23 of the Act. If the Court of 
Small Causes so desires he may return the: 
plaint. 

I set aside the decrees of the two sub¬ 
ordinate Courts and direct the trial Court 
to return the plaint to the plaintiffs for 
presentation to the proper Court. The 
defendants raised the plea of jurisdiction 
in the lower appellate Court and in this 
Court, so they will receive their costs of 
these two Courts. In the trial Court- 

costs will follow the event. # . 

r.M./r.K. Decree set aside . 
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King and Iqbal Ahmad, J J. 

( Saiyad ) Abdullah —Plaintiff—Appel¬ 
lant. 

v. 

Ahmad and others —Defendants—Res¬ 
pondents. 

Second Appeal No. 811 of 1926, Decid¬ 
ed on lOth June 1922, from a decree of 
Dist. Judge, Azaragarh, D/- 28th January 
1926. 

(a) Transfer of Property Act, S. 45 — In 
absence of specification shares are presumed 
to be equal. 

In absence of specification of the shares 
purchased by two persons in the sale deed it 
must be held that both purchased equal 
shares. [P S18 U 2] 

(b) Transfer ot Property Act, S. 54 — Prior 
agreement has priority in law over later 
agreement if there is knowledge of it. 

Where an agreement is entered into with the 
knowledge of a prior agreement the agreement 
prior in date has priority in law over the later 
one. The mere fact that lesser share than 
stipulated in the prior agreement was pur¬ 
chased and for different consideration does not 
matter. Even the terms as rogards considera¬ 
tion may bo varied. The decisive factor is the 
priority in date of the agreement and not the 
terms of the agreements. [P 818 C 2, P 819 C 1] 

(c) Specific Relief Act. S. 23 (b) —Con¬ 
tract for sale can be assigned and represen¬ 
tative-in-interest can enforce it. 

In a contract for sale learning, skill, etc. of a 
party thereto is not a material ingredient. 
Such a contract can therefore be assigned and 
it can be enforced by the repro9entativo-in- 
interest of a party in absence of any agreement 
to the contrary : A. I. li. 1926 Mad. 699, Rtl. 
on. [P 819 Cl] 

P. L. Banerji and Mushtaq Ahmad — 

for Appellant. 

Narain Prasad Asthana —for Respon¬ 
dents. 

Judgment. — This is a plaintiff’s 
appeal and arises out of a suit for specific 
performance of a contract of sale, and for 
a declaration that the sale-deed dated 
12th January 1225 executed by defen¬ 
dant 1 in favour of defendants 2 and 3 is 
null and void as against the plaintff. 

The plaintiff’s case was that defendant 
1 contracted to sell his 1 anna 7 ganda 
and odd share in mauza Dharamsipur to 
the plaintiff for a sum of Rs. 1,925, and, 
on receipt of Rs. 99 by way of earnest, 
money, on 26th December 1924, executed 
an agreement embodying the term 9 of 
the contract and promised to execute the 
sale-deed on 5th January 1925, but not¬ 
withstanding the said contract defendant 
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1 sold 17i gandas sharo to defendants 

2 and 3 for a sum of Rs. 2,700 on 12th 
January 1925. 

The suit was contested by all the de¬ 
fendants. The case put forward by the 
defendants was that, prior to the agree¬ 
ment alleged by the plaintiff, defendant 
1 had on 17th November 1924 agreed to 
sell his 1 anna 7 ganda and odd share to 
defendants 2 and 3, and that the plaintiff 
had knowledge of the said agreement. 
The defendants alleged that the sale of 

12th January 1925 was in pursuance of 
the agreement dated 17th November 
1924, that was prior in date to the agree¬ 
ment alleged by the plaintiff, and, as 
such, the plaintiff was not competent to 
assail the validity of the sale-deed in 
favour of defendants 2 and 3. Defendant 1 
also pleaded that the plaintiff had in¬ 
duced defendant 1 to enter into the con¬ 
tract of sale by the exercise of fraud and 
and as such the plaintiff is not entitled 
to a decree even with respect to the 10 
gandas share that remained with defen¬ 
dant 1 and was not included in the sale" 
deed executed by him in favour of defen¬ 
dants 2 and 3 

The claim with respect to 10 ganda 
share has been decreed by the Courts 
below, and there is no controversy about 
the same in the present appeal 

Both the Courts below have agreed in 
dismissing the plaintiff’s suit with res¬ 
pect to 17i gandas share that was- 
sold to defendants 2 and 3 by means of 
the sale-deed dated 12th January 1925. 
By this appeal the plaintiff assails the 
validity of the decrees of the Courts 
below with respect to the said share. 

In order to appreciate the question of 
law that has been raised before us it is 
necessary to state certain facts. 

On 1st. December 1925, defendant 1 
sent a notice to the plaintiff informing 
him that he had entered into a contract 
with Mukh Ram Singh defendant 3 to 
sell his 1 anna 7i ganda share to him 
for a sum of Rs. 3,509 and asked him to 
reply if he was willing to purchase the 
said share. The plaintiff sent a reply 
to this notice to defendrnt 1 on 5th De¬ 
cember I 4 K 25 . We are not concerned! 
with the contents of the letter sent by 
the plaintiff to defendant 1. 

In view of this correspondence that 
passed between plaintiff and defendant 1 
and other evidence in the case, the Courts 
below have come to the conclusion that 
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defendant 1 entered into a contract with 
defendant 3 to sell his 1 anna ganda 
share in November 1924 and that the 
plaintiff was fully aware of that agree¬ 
ment when he entered into the contract 
of sale on 26th December 1924. 

It was maintained by the defendants 
that by the contract of November 1924 
defendant 1 had agreeed to sell his share 
to both Mahabir and Mukh Ram Singh 
defendants 2 and 3, and as the contract 
with those defendants was prior in date 
to the contract of sale entered into bet¬ 
ween the plaintiff and defendant 1, the 
sale-deed dated 12th January 1925 could 
not be assailed by the plaintiff. 

The Courts below have not accepted 
the contention of the defendants that by 
the contract of November 1921 defendant 
1 agreed to sell his share both to Mukh 
Ram Singh and Mahabir, and the judg¬ 
ments of those Courts proceed on the 
assumption that that contract was bet¬ 
ween the ptaintiff and Mukh Ram Singh 
and that Mahabir was no party to the 
said contract. But the Courts below 
have held that the mere fact that the 
sale was settled primarily with Mukh 
Ram Singh alone and that he joined with 
him another purchaser and purchased a 
lesser share than the share agreed to be 
sold to him does not entitle the plaintiff 
to assail the validity of the sale-deed and 
to claim enforcement of the agreement, 
dated 26th December 1924 as against de¬ 
fendants 2 and 3. 

In appeal before us it is argued by the 
learned advocate for the plaintiff-appel¬ 
lant that the sale-deed dated 12bh Janu¬ 
ary 1925 must be deemed to have been 
executed in accordance with a newly 
substituted agreement different from the 
agreement of 17th November 1924, and 
that the defendants must be deemed to 
have abandoned that agreement and it is 
no longer open to them to put forward 
that agreement as having priority over 
the agreement, dated 26th December 
1924. It is pointed out that the sale- 
deed dated 12th January 1925 differs in 
material particulars from the agreement 
dated 17th November 1S24 set up by the 
defendants and it is argued that there is 
no escape from the conclusion that the 
sale in favour of defendants 2 and 3 was 
not carried out in pursuance of and in 
conformity with the agreement of No¬ 
vember 4 924. It is urged that the de¬ 
fendants having given a go by to the 


agreement of November 1924, the plain¬ 
tiff is entitled to a decree for specific 
performance of the agreement, dated 

26th December 1924. 

The learned advocate for the defendant- 
respondents supports the decree of the 
Courts below on the ground that a con¬ 
tract of sale may be assigned and the as¬ 
signee can enforce specific performance of 
it, and that it must be deemed that when 
Mukh Ram Singh joined Mahabir with 
him as a purchaser, he did no more than 
assign his rights under the agreement of 
November 1924 to Mahabir to the extent 
of the share sold to him. He maintains 
that the mere fact that the sale to defen¬ 
dants 2 and 3 was of a lesser share than 
the share originally agreed to be sold, 
and that the consideration was not the 
consideration originally agreed upon does 
not disentitle the defendants to plead the 
agreement of November 1924 in bar of 
the plaintiff’s claim. 

As has already been stated the sale- 
deed dated 12th January 1925 is with 
respect to 17j gandas share. There is 
no specification of the shares purchased by 
Mukh Ram and Mahabir in the sale- 
deed, and in the absence of such specifica¬ 
tion, in view of S. 45, T- P. Act, it must 
be held that both Mukh Ram and Maha¬ 
bir purchased 172 gandas in equal 
shares, in other words the share pur¬ 
chased by each was 8f gandas. 

With respect to 8f ganda share pur¬ 
chased by Mukh Ram Singh we are in 
agreement with the Courts below that 
the plaintiff is not entitled to succeed. 
Before entering into a contract with the 
plaintiff defendant 1 had agreed to sell 
his entire share to Mukh Ram Singh, 
and the plaintiff had knowledge of that 
agreement and, as such the agreement 
with Mukh Ram Singh had priority in 

law over the agreement with the plain¬ 
tiff. The mere fact that eventually 
Mukh Ram Singh purchased a lesser 
share than the share originally agreed 
to be sold to him and for consi¬ 
deration different from the consideration 
originally agreed, does not disentitle him 
to take advantage of the agreement of 
November 1924. It cannot bo denied 
that Mukh Ram Singh, on the facts 
found, would have been entitled to claim 
specific performance of the contract of 
November 1924. In other words he could 
insist on the sale of the entire 1 anna 
7i gandas share to him. That being so, 
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he was fully competent to waive his right 
with respect to a portion of that share 
and by mutual agreement with defendant 
1 to agree to purchase the lesser share. 
Equally so it was open to defendant I 
and to Mukh Rim Singh to vary the 
terms of the agreement of November 1924 
ns regards consideration. The decisive 
factor in such cases must be the priority 
in date of the agreement anl uot the 
terms of that agreement. In our judg¬ 
ment the purchase of 8i gandas by 
Mukh Ram Singh must be deemed to be 
in pursuance of the agreement of Novem¬ 
ber 1924 and the plaintiff’s suit with 
respect to that share must fail. 

Now we pass to a consideration of the 
question whether or not the plaintiff is 
entitled to relief with respec'; to the 
share purchased by Mahabir. It is pro¬ 
vided by S. 23 (b), Specific Relief Act, 
that a contract, in which the learning, 
skill, solvency or any personal quality of 
a party thereto is not a material ingre¬ 
dient, and which does not provide that 
the interest of a party under the same 
shall not be assigned, can be enforced by 
the representative-in-interest of any 
party to the contract. It is clear that in 
a cjntract of sale the learning, skill etc., 
of a party thereto is not a material in¬ 
gredient. The material ingredients in 
such a contract are the property to be 
sold and the consideration therefor. It, 
therefore, follows that a contract for sale 
can be enforced by the representative-in¬ 
interest of a party to that contract. In 
other words the benefit of a contract of 
3ale can be assigned. The general rule is 
that the benefit of contract may be as¬ 
signed in equity and the assign is enti¬ 
tled to enforce specific performance of it. 
No doubt there are statutory exceptions 
to this rule, but a contract of sale is 
within the rule and not within the ex¬ 
ceptions. It is no doubt open to the 
parties to a contract of sale to agree that 
the interest of either pirty thereto shall 
not be transferable, and if there is such 
an agreement between the parties, it will 
not be open to either party to that con¬ 
tract to assign his interest under the 
same but in the absence of any such 
agreement the benefit of such a contract 
can be assigned : vide Fry on Specific 
1 erformance, Edn. G, para. 222 and C 

Mumswami Nayudu v. Sagalaguna 
jSayuau ( 1). 

(1; A. I. R. 1923 Mad. 63J=d9 MaL 387. 
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But we arc unable to agree with the 
learned advocate for the respondents that 
Mukh Ram Singh must be deemed to 
have assigned the benefit of the contract 
of November 1921 in favour of Mahabir 
to the extent of the share purchased by 
him. The case of assignment was not 
put forward in the written statement. In 
both the Courts belo w it was maiutained 
by the detenlants that Mahabir was a 
party to the contract of November 1921. 
This contention of the defendants has 
failed. In our judgment it is not open 
to the defendants to put forward a case 
ot assignment for the first time in second 
appeal. It must, therefore, he held that 
it is not open to Mahabir to claim the 
benefit of the contract of November 1924 
and as such the plaintiff is entitled to 
enforce the agreement date! 26;h Dejem- 
ber 1921 against Mahabir provided 
Mahabir had notice of that agreement. 
Neither of the Courts below have tried 
the question whether or not Mahabir 
was aware of the agreement with the 
plaintiff aud indeed no issue on the point 
was^ framed by the trial Court. 

In order to decide this appeal we must 
have a finding trom the lower appellate 
Court ou the following point ; 

Is Mahabir a transferee for value in 
good faith without notice of the contract, 
dated 26th December 1921. 

Paities will be allowed to adduce evi¬ 
dence on the point. On receipt of the 
finding the usual ten days will be allow¬ 
ed for objections. 

Pv.M./r.k, Case rema ided 
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Mukerji and Niamatullah, JJ. 


Shiva Prasad Gupta —Asses 3 ee 


v. 

Commissioner of Income-Tax , U P .— 
Referring Officer. 

Misc. Case No. 1001 of 1923, Decided 
on 20ch February 1929, order on refe¬ 
rence submitted by the Commissioner of 
Income Tax, U. P. 


ij. i . .--- uu—o. do requ 

res H.gh Court to decide questions of la 

h !.‘i aS . e 4 - e ' Hi S h Court i 
entitled to resettle issues" as it were and t 

decide those issues. 

p 0Urb has t0 a °cept the facts as fora 
by the Commissioner of Income-tax and 

, CaU / 0r furthor facts ^ askic 
him to make a fresh statement of them uni 
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S. GG (4). But though ordinarily the Income- 
tax Commissioner would bo the offioer who 
would frame the points of law that arise in the 
case stated by him and though he would be 
expected to give his own opinion on those 
points of law, for the benefit of the High Court 
S. GG requiros the High Court to decide the 
questions of law that arise in the case, i. e., 
the High Court is entitled to “resettle the is¬ 
sues” as it were and to decide those issues. 

[P 821 C 2 P 822 C 1] 
# (b) Income-tax Act, S. 13— Assessee is 
entitled to deduct from his estimated income 
actual losses suffered in particular year and 
amount of irrecoverable debts that should 
have been discovered in particular year. 


It i 3 unjust that in treating the book income 
as the actual income, the losses, which would 
havo been deducted if the book income had 
been treated as the actual income in a parti¬ 
cular year by the assessee, should not be de¬ 
ducted. That being so the assessee fs entitled 
to deduct from his estimated income the actual 
losses that may have been suffered in a paiti* 
cular year and the amount of irrecoverable 
debts that should have boon discovered and 
could have been discovered in a particular 
year. [F 823 G 2] 

Uvia Shankar Bajpai— for the Crown. 

Tcj Bahadur Sapru and Rama Kant 
Malaviya—iov Objectors. 

Muker ji, J. —This is a reference by the 
Commissioner of Income-tax, United 
Provinces under S. 6G, Income-tax Act of 

1922. 


The facts as they appear from the state¬ 
ment of the case made by the learned 
Commissioner and from the several ap¬ 
pendices attached to the statement appear 
to be as follows: There was a joint 
family business owned by several mem¬ 
bers of the family, the head oflice of 
which was in Calcutta. The income-tax 
for the entire business was paid at Cal¬ 
cutta by the head office firm carrying on 
business under the name and style of 
Sital Prasad Kharag Prasad. The 
members of the family decided to sepa¬ 
rate. as and from the date 9th October 
1921 The date of separation having been 
ft xe d by mutual agreement, the. actual 
partition of the effects of the family was 
made over to two gentlemen, Pandit 
Madan Mohan Malaviya and Babu Baldeo 
Ram Dave. These gentleman made an 
award on 30th November 1925. The said 
award made a rule of the Court on 26th 
February 1926. It was therefore on 26th 
February 1926, that the assessee, B. 
Shiva Prasad Gupta, at whose instance 
this reference has been made, became the 
owner of the lot given him as tno result 
^.'of the partition. 26th February 1926 
was almost at the close of the Samvat 


year 1982. The Samvat year 1983 began 
on 15th March 1926. For the Samvat 
1983 B. Shiva Prasad Gupta had a state¬ 
ment of his financial position drawn up 
in the shape of a profit and loss account. 
I have already mentioned that the family 
became separate with effect from 9th 
October 1921 which would correspond to 
sometime about Katik 1978 Samvat. In 
preparing the profit and loss account on- 
the credit or income side was shown the 
interest which accrued to B. Shiva Prasad 
during the years 1978 to 1983-' 

Samvat, each year being shown separa¬ 
tely. On the debit or loss side was 
shown for different years, such amounts 
as represented either a loss in business or 
unrealizable debts. 

B. Shiva Prasad Gupta was to be as¬ 
sessed for his income of the years 1927- 
1928. The amount of his probable in¬ 
come for the purpose of assessment was 
to be taken to have been the same as was 
his actual income in the '‘previous year,” 
namely 1926-1927 which would approxi¬ 
mately correspond to the Samvat year 
1983, Having the profit and loss account 
prepared as aloresaid before him, the in¬ 
come-tax officer took all the accumulated 
interest of the several years as B. Shiva 
Prasad’s income from the year 1926-1927. 
B. Shiva Prasad’s contention was that, if 
on the income side the interest that ac¬ 
cumulated from time to time was to be 
shown as the income of the particular - 
year 1926*1927 (Samvat 1983), he. was- 
entitled to set off, as against that income 
the losses suffered by him in business- 
(the main business being a printing press) 
and on account of irrecoverable debts. 

Apparently, the income-tax officer're¬ 
fused to deduct, out of the so-called in*-* 
come of B. Shiva Prasad Gupta for the 
year 1926-1927, his losses during the. 
years the interest earned for which have 
been taken as his income. There was an 
appeal to the Assistant Commissioner.. 

It was unsuccessful except in so far as 
the assessable income was slightly re¬ 
duced by him. The assessee petitioned 
the Income-tax Commissioner to refer his 
case to the High Court but he did not 
formulate the questions of law that really 
arose for decision. The learned Com¬ 
missioner of income-tax has formulated 
three questions for being answered by the 
High Court. These are as follows: 

(1) In computing the income, profits 
and gains of the previous year, for the> 
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purpose of assessing thorn to income-tax, 
•can business losses incurred in year an¬ 
terior to the previous year bo sot off 
■against the income of the previous year? 

(2) Similarly, in computing the income 
of the previous year can bad debts or 
irrecoverable loans that became bad or 
irrecoverable respectively in years an¬ 
terior to the previous year be deducted 
from the income of the previous year? 

(3) If the answer to these two questions 
be in the negative, can interest that ac¬ 
crued in years anterior to the previous 
year, but for which the assessee in ac¬ 
cordance with the system of accountancy 
regularly employed by him: see S. 13, 
Income-tax Act, has taken credit for the 
first time in the previous year, be includ¬ 
ed in computing the income of the previ¬ 
ous year for the purpose of assessing it 
to income-tax? 

It will be noticed that the ffrst two 
questions do not really arise in the case. 
The third question again does not state 
the actual question that is in controversy. 
It entirely ignores the contention of 
Mr.. Gupta that he is entitled to deduc-. 
tion out of what has been taken to be his 
income. The learned Government Ad¬ 
vocate has contended that the High Court 
has no power to find out for itself what 
are the substantial questions of law that 
have arisen between the parties and that 
it is bound either t:> answer such ques¬ 
tions as have been put to it by the 
Commissioner of Income-tax or send 
back the case to him to make a fresh 
‘statement" in the case. 

In view of this contention, 1 have 
considered S. 66, Income-tax Act, care¬ 
fully. I am unable to find any warrant 
in it for the extreme contention of the 
learned Government Advocate. It ap¬ 
pears to mo that the section is not hap¬ 
pily worded and the pronoun " it ” has 
been used sometimes fora “question of 
law” and sometimes for the “ case. ’’ 
The meaning and object, however, of the 
entire S. 66 seems to me to be free from 
obscurity. My impression is that the 
High Court has to accept the facts as 
found by the Commissioner of Income- 
tax and if necessary may call for more 
facts by asking him to make a fresh 
statement of them under sub-S. 4, S. 66. 
But it is for the High Court to find out 
'rom the contention of the assessee on 
the one hand and the contention of the 
,iIncome-tax authorities on the other, 


what is the real point of law that arise? 
between the parties and what it has to 
decide. This reading of S. 66 seems to 
be clear to mo from among other matters 
the fact that the High Court is nowhere 
called upon to decide such questions 
as may be framed by the Commissioner 
of Income-tax. 

Let us now read S. 66 clause by clause. 
Sub-S. 1 says: 

Where in tko case of any assessment a 
question of law arises, the Commissioner may. 
draw up a statement of the case aiul refer “it” 
with his own opinion to the High Cmrt. 

The pronoun “it” may refer either to 
the c:\3e which word appears clo^e by, or 
it may refer to the “question” of law 
which word “question” appears four 
lines earlier. 


Subsection 2 ujontions the exse where 
reierence is to be made at the instance 
of the assessee, sub-S. i having already 
provided that a reference could he made 
by the Income-tax Commissioner either 
ot his own motion or on reierence from 
any income-tax authority subordinate to 
him. Hero again, the pronoun “it” that 
appears after the word “refer” may 
stand for the “case” or the “question” 
oi law. The proviso to sub-S. (2) makes 
it clear that the object of tho reference 
is the decision by the High Court of the 
question of law that arises in the case 
and the main object of sending up the 
case ’ is the decision of the question of 
law. The proviso says that it the Com¬ 
missioner, in the exercise of his power of 
revision, decides the “question,” which 
can mean only the question of law that 
arises, the assessee may withdraw his 
application for a reference to the High 
Court. If the assessee is satisfied with 
the Commissioner’s decision on the point 
of law he may choose that lie no longer 
would have a decision by the High 
Court. 

Sub-rule 3 relates to the position that 
might arise if the Commissioner happens 
to be of opinion that there is no ques¬ 
tion of law to ho decided and the High 
Court is of opinion that there is a ques¬ 
tion ot law to be decided and all that 
the High Court wants is a statement of 
the case by the Commissioner. Obvi¬ 
ously, in these circumstances, it will ho 
for the High Court to find out what is 
the point of law that arises and requires 
decision. In this subsection what is to 
be referred to the High Court is the 
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statement of the case or the case itself 
and not a point or points of law. 

Sub-rule 4 relates to the affair when 
statement of the case made by the 
Commissioner is unsatisfactory. It says 
that where a statement in a case refer¬ 
red under this section (S. 66) is insuffi¬ 
cient to enable the High Court to deter¬ 
mine the question raised “thereby,” 
namely by the case, the Court may refer 
back the case to the Commissioner for 
additions and alterations. This proviso 
supports the view that it would be for 
the High Court to find out what is the 
real point ef law that is in issue bet¬ 
ween the assessee on the one hand and 
the income-tax authorities on the other 
and whether for the purposes of deter¬ 
mination of the point of law, sufficient 
facts have been supplied. It must be 
remembered that the questions of law 
that would ordinarily arise would arise 
in connexion with particular facts and 
must be answered with reference to 
those facts. Otherwise, there would be 
no necessity of a statement of a case or 
any addition or alteration in that state¬ 
ment. It would be sufficient merely to 
put an abstract question of law to the 
High Court for an answer. 

Sub-rule 5 says that the High Court, 
on hearing any such “case” shall decide 
the “question of law raised thereby, 
The word "thereby” must stand for the 
case.” This sub-rule nowhere suggests 
that the duties of the High Court are 
confined to answering the question of 
law put to it by the Commissioner whe¬ 
ther or not such question is a substan¬ 
tial question that is to be decided bet¬ 
ween the parties (the assessee and the 

income-tax authority.) 

The result of my reading of S. 66, 
therefore, is that although ordinarily 
the income-tax Commissioner would be 
the officer who would frame the points 
of law that arise in the case stated by 
him and although he would be expected 
to give his own opinion on those points 
of law, for the benefit of the High Court, 
S. 66 requires the High Court to decide 
the questions of law that arise in the 
case, i.e., the High Court is entitled to 
“re-settle the issues” as it were, and 
decide those issues. Of course, the is¬ 
sues would all be on the question of law. 

This being my reading of the provi¬ 
sions of S. 66, Income-tax Act, I find 
that the only controversy that does arise 


between the income-tax authority on 
the one hand and the assessee on tha 
other, is: • , ^ 

“ Is the assessee is entitled to deduct 
from his “ inoome, ” which is in the shape 
of interest which has accrued due not only 
in the year 1926-27, but in five previous years 
(going up to Samvat 1978: see p. 7 Appendix 
A), the losses and irrecoverable debts that 
happened and should have been discovered^ 
respectively in those years? ” 

The answer to such a question can be 
only in the affirmative. 

It will be re-called among the mem¬ 
bers of the joint Hindu family, the date 
of separation was fixed as 9th October 
1921, corresponding to 1978 Samvat. 

For full four years, the partition pro¬ 
ceedings dragged on and it was not till 
the close of Samvat 1982 that the asses¬ 
see came to know what he had got as 
his share in the joint family property. 

It has been found that no income-tax 
was paid on the interest that accrued in 
the years 1978 to 1982, according to 
the account books. It is clear that in¬ 
come-tax ought to be paid for those { 
years, but no income-tax can be assessed 
for the years 1978 to 1982 unless the 
accumulated interest be taken as a part 
of the income of the year 1983 (1926 to 
1927). Prior to the year 1927-28, the 
assessee could only have been the joint 
family. The family did not treat the 
accrued interest as a part of their profits 
and did not pay any income-tax on the 
same. In the profit and loss account, 
the assessee, Mr. Shiva Prasad Gupta, 
treated the accumulated interest as his 
income for the year 1983. This treat¬ 
ment by Mr. Gupta was only for the 
purpose of ascertainment of his own 
financial position. It would be an 
untrue statement of fact if we said that 
the accumulated interest of 5 years was 
Mr. Shiva Prasad’s income in one parti¬ 
cular year, namely 1983. But he is 
prepared to allow the income-tax autho¬ 
rities to treat the entire accumulated 
interest as his income for the previous 
year,” provided he is allowed to set oft 
against the interest, that accrued in a 
particular year, the loss that was incur¬ 
red in the business (press) or due to a 
particular debt becoming irrecoverable 
in that particular year. This is a per¬ 
fectly fair and equitable position and is 
not in any way discountenanced by 
S. 13, Income-tax Act. S. 13, Income- 
tax Act is a very fair section if properly 
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understood. It says that when an asses- 
see keeps' his accounts in a particular 
way in order to ascertain his own profit 
and loss, take his case of profit and loss 
in his particular way, provided it gives 
an accurate idea of his income in a 
particular period. But for this purpose, 
the method of keeping the account should 
be one which the assessee habitually and 
regularly adopts. This can only mean 
that the practice has gone on for some¬ 
time. In this particular case before me, 
there can be no question of any parti¬ 
cular method cf keeping account which 
may have been “ regularly employed,” 
to quote the exact language of S. 13. 
Mr. Gupta came by his separate pro¬ 
perty in the very year under considera¬ 
tion, viz., 1926-1927. He could not pos¬ 
sibly have developed for himself any 
method of accounting as to which the 
description “ regularly employed ” may 
be applied. 

The income-tax officer, in the circum¬ 
stances, is thrown upon “ such basis ” 
and such manner ” as the income-tax 
officer may determine; see S. 13. This 
does not mean that the income-tax offi¬ 
cer has a purely arbitrary power to as¬ 
sess the income. If he adopts one parti¬ 
cular method he is to pursue it to its 
logical conclusion. In this case, the 
income-tax officer adopts the assessee’s 

chitta ” or profit and loss account for 
the purposes of S. 13, Income-tax Act, 
but he accepts only the figures on the 
one side and ignores the figures on the 
other. In other words he proceeds on 
what has been described in the course of 
the argument and in the statement of 
the case as ‘ mercantile accountancy 
system.” That system is this. In any 
particular year, the amounts that have 
become recoverable are shown as the 
income actually received and the liabi¬ 
lities incurred are shown as amounts ac¬ 
tually disbursed. Under this system, 
the merchant, in order to ascertain his 
income, which is really a “ book in¬ 
come,” deducts from the profit earned 
according to his books, the losses that 
he has suffered, also according to his 
books. ^The balance is a net “ book 
income.” Under S. 13, Income-tax Act, 
this net book income ” may be accep¬ 
ted by the income-tax officer as a fair 
estimate of the merchant’s income. The 
reason will be two-fold. The merchant 
himself uses this method of ascertaining 


his own income aud secondly the method 
is not an unfair one. In this particular 
case before me, the income-tax officer 
accepts the “ book income ” of any 
particular year, say for example, the 
year 1979 as the assessee’s income, be¬ 
cause the assessee, in his “ profit and 
loss account ” has taken the book in¬ 
come of 1979 Samvat as his income. 
But when the assessee ascertained also 
his losses for the year 1979 in order to 
ascertain his actual book income for 
1979 samvat, the income-tax officer 3ays: 

you ought to have done that in the 
year 1979 and you cannot do it now." 
The simple and honest answer to that 
would be : 

In tho year 1970, the accrued interest was 
never treated as a part of the income and, 
therefore, the accrued losses were never de¬ 
ducted out of the incorno.” 

To my mind, it is mainfestly unjust, 
that in treating the book income as the 
actual income, the losses, which would, 
have been deducted if the book income 
had been treated as the actual income in 
a particular year, by the assessee, should 
not be deducted. 'j 

My answer to the question formulated 
above, at p. 7, therefore, is that the as- 
sessoe i9 entitled to have deducted from 
his estimated income the actual losses 
that mav have been suffered in a parti¬ 
cular year and the amount of irrecover¬ 
able debts that should have been dis¬ 
covered and could have been discovered 
in a particular year. 

As regards the questions put by the 
learned Commissioner of Income-tax, 
my simple answer is that those ques¬ 
tions do not at all arise, for there is no 
difference of opinion between him and 
the assessee on those points. The learned 
counsel for the assessee, Sir Tej Baha- 
dur Sapru agreed before us, without any 
difficulty, that the answer to the ques¬ 
tions 1 and 2 should be in the negative 
and the Income-tax Commissioner has 
himself given his answers to those ques¬ 
tions in the negative. As regards the 
third question, as I have already stated, 
it does not cover the point in contro¬ 
versy which is, whether or not the as¬ 
sessee is entitled to have deducted from 
his estimated income certain parti¬ 
cular amounts. I need not repeat, there¬ 
fore, that none of the three questions 
framed by the learned Commissioner 
arise in the case. There is no occasion 
for calling for a fresh statement of the 
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case under sub-S. 4, S. 66; for all the 
facts necessary for the determination of 
the real controversy, on the questions of 
law, do appear from the statement of 
the case furnished to us by the learned 
Commissioner. 

Niamatullah, J. —I concur. 

P.N./r.K. Reference answered. 
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SULAIMAN AND PULLAN, JJ. 

Beni Din and others —Appellants. 

v. 

Ram Naresh and anothei —Respon¬ 
dents. 

First Appeal No. 427 of 1926, Decided 
on 10th July 1929, from a decree of Sub- 
Judge, Banda, D/- 25th May 1926. 

Pardanashin lady—Agreement for re¬ 
ference and its legal consequences not 
fully explained — Award though registered 
is not binding on her. 

Where thore is no satisfactory evidence to 
show that the agreement of referonee to arbi¬ 
tration was fully explained to pardanashin 
ladies and they appreciated the legal con¬ 
sequences of the reference, the arbitration 
award though a registered document does not 
bind them and they can accelerate their 
estate with tho consent of the next heir. 

[P 826 C 1, 2] 

P. L . Banerji , Ramnama Prasad 
and Majid Ali—ior Appellants. 

K. N. Katja and Damoaar Das —for 
Respondents. 

Judgment. —This is a defendants’ 
appeal arising out of a suit for recovery of 
possession brought by the daughter’s sons 
of Brij Behari claiming possession of 
Brij Behari’s estate on the ground that 
his widow Mt. Sukhdei had accelerated 
tho succession with the consent of the 
daughter Mt. Ram Kedari in favour .of 
the present plaintiffs by means of a gift 
dated 13th June 1923 which related to 
the entire estate- The main defence to 
the suit was two-fold. In the first place 
it was pleaded that Brij Behari was 
joint with the other defendants Beni Din 
Ram Autar and others and in the second 
place that the effect of an arbitration 
award of 7th June 1918 and the proceed¬ 
ings following thereupon was to prevent 
the plaintiffs from obtaining possession 
of the property during the lifetime of 
Mt. Sukhdei. The learned Subordinate 
Judge has decided both these points 
against the defendants. 

The question of separation was a pure 


question of fact and the learned Sub¬ 
ordinate Judge has written an excellent 
judgment dealing with the entire evi¬ 
dence in a clear manner. As we are 
agreeing with his view it is not dis¬ 
puted that Brij Behari’s father Ishwar 
Din in his lifetime got portions of pro¬ 
perties entered in the names of his four 
sons and his wife and on the death of 
one of the sons got his share divided 
among his surviving sons. It is im¬ 
material to consider whether the divi¬ 
sion among the sons was absolutely 
equal or unequal. Indeed there is no 
clear proof of any inequality in the 
shares which were given to the sons, nor 
is it quite clear whether the entire pro¬ 
perty in the hands of Iswar Din ances¬ 
tral. The fact is admitted that for 
about 40 years the names of these sons 
have stood recorded separately and that 
of Mt. Mathuri, widow of Iswar Din 
stood recorded separately against other 
properties. 

The learned Subordinate Judge, 
has believed the evidence of the 
two witnesses Jagannath and Mahadeo 
Singh produced by the plaintiffs parti¬ 
cularly that of Jagannath which was to 
the effect that the brothers separated 
from each other in the lifetime of 
Iswar Din under the said arrangement 
and got properties separately and. lived 
and messed separately and carried on 
cultivation separately. There are a 
number of documents executed by the 
sons transferring properties standing in 
their names respectively which go to 
show that there were separate dealings. 
Out of those one document, viz. . a 
mortgage bond dated 12th February 
1896 is particularly important inasmuch 
as it shows that two brothers borrowed 
money from another Brij Behari an 
mortgaged their own share in the pro¬ 
perty to him. This transaction shows 
dealings inter se which are not ordina¬ 
rily expected in a joint family. R 
further clear and indeed Beni Din defen¬ 
dant admits that the brothers have had 
separate houses and separate sir cultiva¬ 
tion and separate cattle sheds. The ex¬ 
planations given by the defendants of 
these separate transactions were not 
convincing and have been rejected by 
the Court below. Thus the separation 
of the property from the lifetime of the 
father, separation in the cultivation 
separate residence, mess and dealings 


1929 


Beni Din v. Ram Naresh Allahabad 825 


as well as transactions inter se are all 
clearly established by the evidence. 

The arbitration award on which the 
defendants rely itself goes to show that 
on the death of Brij Behari, Beni Din 
and others acquiesced in the widows of 
Brij Behari taking over possession of 
the property standing in his name. Fur¬ 
thermore they allowed the widows to 
take a share iu the inheritance left even 
by Mt. Mathuri which was 9aid by 
them to have devolved on their husband. 
Having regard to all this evidence there 
can be no doubt that the presumption of 
jointness was completely rebutted and 
separation was complete. 

The finding of the Court below must 
theretore be accepted. 

The next question is whether the 
arbitration award of 7th June 1918 
under which the two widows were al¬ 
lowed to remain in possession during 
their lifetime after the death of Brij 
Behari with the proviso that on the 
death of either of them three-fourths of 
the property would goto the brothers 
of Brij Behari and one-fcurth to the 
daughter has the effect of preventing the 
plaintiffs from recovering possession of 
of the property. 

The learned advocate for the appel¬ 
lants argues that the two widows could 
under a compromise with the brothers 
of their deceased husband validly enter 
into an agreement by which each could 
pi event the other of the right of succes¬ 
sion to the estate left by the co-widow 
and that such agreement would be bind¬ 
ing on her during her own lifetime: 

vide Muhammad Hashmat Ali v. Kaniz 
Fatima (1). He then argues that the 
surviving widow could not go behind her 
own agreement and on the analogy of 
tne doctrine that a donor cannot dero¬ 
gate from his own property, he contends 
that Mt. Sukhdei was incompetent to 
surrender the estate in her own life¬ 
time in favour of her daughter’s sons by 
accelerating the succession. He relies 
on the case of Lachhmi Ghand v. 
Lachho (2) and contends that the ac¬ 
celeration of the estate must be subject 
to the compromise previously arrived 
at by the widows. There might be some 
force in this contention, but it is un¬ 
necessary to decide this point because 
in this particular case it is not fully 

(1) [1915] 13 A. L7J. 110=27 1. 0. 101 . 

( 2 ) A. I. R. 1927 All. 258=49 All. 334. 


established that a valid and binding 
agreement for reference to arbitration 
was entered into by the widows. 

The learned Subordinate Judge has 
recorded very clear findings and given 
cogent reasoos for disbelieving the evi¬ 
dence that the two widows understood the 
transaction and realized their full legal 
effect. On the death of Brij Behari it 
is said that an agreement for reference to 
arbitration was prepared which boro the 
thumb-marks of the widows under 
which the matter in dispute between 
them and his brothers was referred to 
arbitration. This is not forthcoming 
and it is alleged that this has been 
burnt and destroyed.Although Lalji Sahan 
the scribe admits that he keeps copies of 
all documents which he scribes, no at¬ 
tempt was made to summon the copy 
from him We therefore do not know 
the contents of this alleged agreement. 
It is not clear from the documentary 
evidence that it really bore the thumb- 
marks of the two widows, that is to say, 
that the two widows were parties to the 
agreement cf reference. When we turn 
to the award we do not find any clear 
recital to the effect that the two widows 
had referred the matter in dispute to 
the arbitrators. The names of the bro¬ 
thers of their husband are mentioned 
but not their names. The learned advo¬ 
cate for the appellants suggests that 
their names are included in the general 
expression ‘and others.” But this can¬ 
not be necessarily presumed. 

It is not also quite clear whether the 
arbitrators had authority to decide the 
line of future succession. But assuming 
that the matter was referred to them it 
was a matter which was not in dispute 
directly between the widows on the one 
hand and their brothers-in-law on the 
other. According to the award the dis¬ 
pute was as to who shall be entitled to 
get the property left in the aforesaid 
villages after the death of the two Mus- 
sammats (p. 58), that is to say, the 
right to succeed to the Musammats 
after their death. An attempt was 
made to suggest that the daughter Mt. 
Ram Kedari was a party to these 
proceedings, but there being no satis¬ 
factory evidence to establish it the 
learned Subordinate Judge has rightly 
rejected that theory. Thus the arbitra¬ 
tors proceeded to determine the right 
of the daughter to succeed behind her 
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'back. There is no satisfactory evidence 
to show that the agreement of reference 
to arbitration was fully explained to the 
two ladies and they appreciated the 
legal consequences of the reference to 
arbitration. When the right of the 
widows to get their names entered and 
to enter into possession in their own 
lifetime was not in dispute, it is very 
doubtful whether there could have been 
any bona fide dispute which required a 
settlement the dispute relating merely 
to future succession. It is well settled 
that the arbitrators cannot by their 
award lay down a new rule of succession 
so as to alter the personal law. There 
may be circumstances under which a 
personal estoppel may arise but those 
circumstances are missing from this 
case where the widows were illiterate 
pardanashin ladies who apparently had 
no male or near relations to advise them. 

I We are therefore not satisfied that the 
■ladies understood the terms of referenoe 
|to arbitration and understood the con¬ 
tents of the deed of agreement. The 
finding of the Court below on this point 
must also therefore be accepted. 

It is worthy of note that so far as the 
body of the award is concerned there 
was no express recital that the widows 
would have no power of alienation. 
This restriction on their power only ap¬ 
pears in the remark column of the list 
of properties attached to the plaint. 

We are also satisfied that there is 
nothing in the subsequent proceedings 
which took place which would estop 
Mt. Sukhdei. A compromise was filed 
in the revenue Court the day after the 
award was delivered which bore two 
marks said to have been made by the 
two ladies. By this they were supposed 
to have accepted the award. The revenue 
Court ordered mutation of names in 
their favour. The order did not incor¬ 
porate the provision of the award which 
was to regulate the line of succession 
after the death of either of them. 

In 1921 one of the widows Mt. Sheo- 
rani died. -Applications were filed on 
behalf of Mt. Sukhdei and also Mt. Ram 
Kedari purporting to bear their thumb- 
impressions. In these applications they 
prayed that the mutation of names 
should be effected in accordance with 
the panchnama. They were both written 
by petition-writers and were alleged to 
have been thumb-marked by the ladies. 


The revenue Court ordered that the- 
entry of the names should take place in 
accordance with the panchnama and 
this order was verified by the two ladies 
who were identified by two witnesses as 
being Mt. Sukhdei and Mt. Ram Kedari. 
These applications, however, merely re¬ 
ferred to the mutation of names for tho 
purpose of entries in the revenue papers 
and cannot be taken to dispose of the 
title to the property. These compromises 
were applications to the revenue Court 
and were not registered documents. We 
do not see how they can stand absolu¬ 
tely in the way of the present plaintiffs 
who are the daughter’s sons. We must 
accordingly hold that the arbitration 
award of 1918 though a registered docu¬ 
ment did not prevent Mt. Sukhdei from 
accelerating the estate with the consent 
of her next heir Mt. Ram Kedari in 
favour of her daughter s sons The sur¬ 
render is of the entire estate left by hei 
deceased husband and it has not been 
suggested before us that the accepta¬ 
tion is in any way defective. 

We accordingly uphold the decree of 
the Court below and dismiss the appeal 

with costs. . 

r.m /r.K. Appeal dismissed. 
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Mears, C. J. and Sen, J. 


L. Hudson —Applicant. 


v. 

Official Liquidator of Dehra Dun 
ossoorie Electric Tramway Co., 
pposite Party. 

Letters Patent Appeal No. 101 of 
129 Decided on 17th May 1929, against 
dgment of Mukerji, J., D/- 26th Feb- 

ary 1929. 

(a) Companies Act (7 of 1913), S. 2 (ii) T 

■ticles of Association not mentioning audi- 
r as officer though appointed at general 
eeting—Article dealing with conduct ot 
.siness granting indemnity to officers ex* 
pt as regards their wilful acts and defaults 
Company suffering loss through neglect of 
iditors—Auditors held not officers and 
>t entitled to come within purview of the 


. • I 


Article 118 of the Company’s Articles of 
Association which dealt with the conduct o 
Company’s business provided, that officers, of 
the Company would bo entitled to an in¬ 
demnity out of tho funds of tho company ex¬ 
cept in regard to their own wilful acts or de¬ 
faults. Owing to the ovordrawings and 
irregularities of the Managing Agent ana 
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the determined policy of auditors to get 
through their work easily and deli¬ 
berate abstention on their part to examine 
documents the company had to wind up com¬ 
pulsorily. The Official Liquidators sued tho 
auditors to make good the loss. It was con¬ 
tended that the auditors were officers of the 
company and were entitled to indemnity 
under Art. 118. The auditors were in fact 
appointed at tho general meeting of the share¬ 
holders of the company bub were not men¬ 
tioned in the articles as officers. 

Held: that the auditors could not claim to 
be officers of tho company within the pur¬ 
view of Art. 118 of tho Articles of Associa¬ 
tion: Re. London and General Bank , (1895) 2 
C/i. 166; Western Counlie i Steam Bakeries 
and Milling Co., (1897) 1 Ch. 617, Dist.: 18 
All. 12; In Re. City Equitable Fire Insurance 
Co., Lid. (1925) 1 Ch. 407, Expl. [P 830 G 1] 

(b) Deed — Construction — “ Wilful ” in 

wilful acts and defaults ’ is used not as 

a definition but as description. 

The adjective “ wilful ’’ in “ wilful acts 
or defaults ” has evidently been used as a 
description and not as a' definition. Tho 
idea intended to be conveyed is that the de¬ 
fault is occasioned by the exercise of volition 
or as result of the non-exercise of will due to 
supine indifference, although the defaulter 
know or was in a position to know that loss 
or harm was likely to result. The word does 
not necessarily suggest the idea of moral 
turpitude. The element of accident or in¬ 
advertence or honest error or judgment 
should also be eliminated. The default must 
be tho result of deliberation or intent or be 
the consequence of a reckless omission. 
Wilful default therefore is indicative of 
some misconduct in the transaction of busi¬ 
ness or in the discharge of duty of omitting 
to do something either deliberately or by re¬ 
ckless disregard of the fact whether the act 
or omission was or was not a breach of duty: 
Border v. G. W. Ry. Co. (1905) 2 K. B. 562; 
In Re. City Equitable, Fire Insurance Co., 
(1925) 1. Ch. 407, Ref. [P 830 G 1, 2] 

(c) Company’s Act (7 of 1913), S. 2 (ii) — 
Auditor deliberately passing over mani¬ 
fest illegal payments is guilty of misfeas¬ 
ance. 

Under the Act where auditors pass over 
illegal pa) rnents without demanding ex¬ 
planation and the facts disclose that there 
was deliberate abstention fri.ni performing 
plain and manifest acts and there was abso¬ 
lute duty cast upon them to enquire into tho 
illegal payments and think over tho real 
meaning of dubious transactions they are 
guilty of misfeasance unless there is any- 

thing to the contrary in the Articles of 
Association. j-p q 

M. L. Agarwala and Hazari Lai 
Kapoor— for Applicant-. 

K. N. Katju and K. Verm a —for 
Opposite Party. 

Judgment. —This an appeal from 
the decision of Mukerji, J. who, on 26th 
February 1929, ordered Mr. Hudson and 
Mr. Dignasse, member of the late firm 


of Mrs. Neison Dignasse & Co., to pay 
the sum of Rs. 69,812-8 0 to the Official 
Liquidators of the Dehra Dun Electric 
Tramway Co. in liquidation. 

The proceedings were under S. 235, 
Companies Act, 1913. 

Before proceeding to consider tho five 
charges which were discussed before us 
we must give a brief outline of the dis¬ 
astrous history of this Company. It was 
registered on 23rd August 1921, and ob¬ 
tained permission to commence busi¬ 
ness on 21st October 1921. It was 
formed to acquire a concession from 
Mr. Beltie Shah to construct an electric 
tramway. It was proposed to issue 22 
lacs of preference and 28 lacs of ordi¬ 
nary shares. Mr. Beltie Shah became 
the Managing Agent invested with such 
wide powers as the drawing of cheques 
on the Company’s behalf. By 26th 
March 1926, the undertaking was in an 
insolvent condition and a compulsory 
winding up order was passed. Official 
Liquidators were appointed on 8th April 
1926, and they commenced to look into 
the affairs of the Company. They came 
to the conclusion that Beltie Shah had 
pursued a systematic course of bleeding 
the Company whenever opportunity 
offered, and that he did this by making 
various fraudulent agreements with other 
persons whereby they were supposed to 
be legally entitled to receive sums of 
money by way of commission or broker¬ 
age, and that certain advances, purpor¬ 
ting to bo made by him to third persons, 
were in fact not so made and the money 
was intercepted by him. Beyond all 
doubt he habitually put himself in funds 
by drawing cheques upon the Company’s 
account, and the irregularities commit¬ 
ted by Mr. Beltie Shah with the Dehra 
Dun branch of the Allahabad Bank were 
the subject of an action by the Official 
Liquidators against the Bank, which 
action we have been informed by counsel 
has been settled by payment by the 
Bank to the Official Liquidators of a 
very considerable sum of money. Mr. 
Beltie Shah was by an order of Mukerji, 

J. of 2nd April 1929, ordered under 
S. 235, to refund to the Company sums of 
money amounting to more than three 
lacs of rupees. 

The audits for which Mr. Hudson is 
responsible are: 

1. The audit for the statutory report 
of 18th April 1922. 
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2. The audit of the Company from 
its inception to 31st March 1923, and 

3. The audit of the Company from 
the 1st April 1923, to 31st March 1924. 

The learned Judge speaks of the se¬ 
cond and third audits as the first and 
second regular audits respectively, and 
when referring to the audit for the 
statutory period, he refers to it by 
that name. We propose so follow the 
same plan. 

The first regular audit is dated 16th 
August 1923. It was made by Mr. Dig- 
nasse, and the second regular audit made 
by Mr. Hudson is dated 10th December 
1924. In each case, a clerk or clerks of 
the Auditors went to Dehra Dun and 
examined the books of the Company, and 
having spent what time was considered 
necessary, brought back such materials 
and notes to their principals as appeared 
to be of importance. The audit was 
then taken up by either Mr. Dignasse 
or Mr. Hudson. 

The first point that was urged before 
us was that by virtue of Art. 118, Arti¬ 
cles of Association, the auditors were 
entitled to the indemnity therein con¬ 
tained, by virtue of their being officers 
of the Company. If they were in law 
officers of the Company, they would be 
entitled to an indemnity out of the funds 
of the Company except in regard to their 
own “ wilful acts or defaults.” The 
Official Liquidators contend first, that 
the Auditors are not officers within the 
meaning of that article, and even if they 
were officers, the facts disclose that the 
loss to the Company has been occasioned 
by their wilful act or default. The arti¬ 
cle has been set out at length in Mukerji, 
J’s., judgment and need not be repeated 
here. 

The three classes of persons entitled 
to indemnity are “ Directors, Officers 
or Servants.” The auditor as such is 
not specifically included, and reliance 
has been placed by the liquidators upon 
the definition in S. 2 (ii) of the Act 
which they urge was intended as regards 
India to lay down definitely that an 
auditor should not be regarded as an 
officer of any Indian Company except in 
the three instances, Ss. 235, 236 and 
237 in which he is intentionally inclu¬ 
ded. The actual text of S. 2 (ii) is: 
“ Officer ” includes “ Any Director, 
Manager or Secretary ” but save in 
Ss. 235, 236 and 237 does not include 


“ an Auditor.” Some criticizm has been 
directed to that part of Mukerji, J's. 
judgment in which he discusses Art. 118. 
He says the whole article deals with 
the “ conduct of the Company’s busi¬ 
ness ” and his-view is that such a phrase 
is inapplicable to the case of an Auditor. 
It is, however, to be noticed that there 
is an alternative; “ Or in the dis¬ 
charge of his duties.” If “Auditor” 
had been included with “ Director, 
Officer or Servant, ” he could, certainly 
have claimed an indemnity subject to 
the exception of “ wilful acts or de¬ 
faults ” in respect of the discharge of 
his duties. We, however, agree with 
the learned Judge that there is not in 
Art. 118. nor in any of the Arts. 127 to 
134, any phrase which can be construed 
as showing that the auditors were to 
be regarded as officers. Art. 128, whilst 
permitting the auditors to be members 
of the Company, prescribed that: 

“ No Director or other Officer of the Com¬ 
pany shall be eligible duriug the period of 
his continuance in office.” 

It is true that the word ‘ Office ” is 
used in relation to the appointment of 
an auditor, but we regard that word as 
being used in the sense of the word 
“ Official ” meaning service, function, 
duty, business, appointment. 

The question has arisen in various 
cases. The principal ones to which we 
were referred were: 

In In re , London and Central Bank(l) 
the auditors were appointed by a bank¬ 
ing company in pursuance of S. 7, Com¬ 
panies’ Act, 1879. They were spoken of 
as officers of the company in the Arti¬ 
cles of Association. The question which 
arose in the case was whether an audi¬ 
tor of the Bank could be properly re¬ 
garded as an officer within the meaning 
of S. 10, Companies’ Act of 1890. Lind- 
lay, L. J. observed that in order to de¬ 
cide that question one must consider 
what an auditor is, how he is appointed, 
by whom he is paid and what his duties 
are. He found that he was appointed 
by the company, that he was paid by 
the company and his position was des¬ 
cribed in the Articles as that of an 
officer of the company although he was 
not servant of the directors, but, on the 
contrary, was appointed by the company 
to check the directors. He concluded 

(1) [1895] 2 Ch. -1C6 =■ 2 Hanson 282=12 
W. K. 481=72 L. T. 611. 
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thit aa auditor of a banking company 
was an officer within the meaning of the 
section. Lopes, L. J. also took the same 
view but he rested his decision inter 
alia upon the fact that an auditor was 
made liable for misfeasance in S. 10. 
If an auditor might in collusion with 
the directors prepare a false account 
which would involve misapplication of 
the assets, this would amount to a breach 
of duty and it- will be permissible to con¬ 
clude from this that an auditor would 
be an officer within the meaning of S. 10. 

The present case differs from the 
ruling referred to above, inasmuch a 3 
the auditor has not been mentioned in 
the Articles of Association as an officer. 

The last mentioned case has been 
followed in Kingston Cotton Mill Co. 
(2) at pp. 281 and 288 ; In re, Kingston 
Cotton Mill Co. (3), by the Court of 
appeal and In re, Western Counties 
Steam Bakeries and Milling Co (4) In 
In re, Kingston Cotton Mill Co. (2). 
Lind ley, L. J. observed : » 

T ho duty of an auditor generally was very 
carefully considered by this Court in Re. 
London and (ieueral Bank and I cannot use¬ 
fully add anything to what will be found 
there. It was there pointed out that an audi¬ 
tor s duty is to examine the books, ascertain 
that they are right, and to prepare a balauce 
sheet showing the true financial position of 

the company at the time to which the balance 
sheet refers.” 


It is therefore not necessary that an 
auditor should be associated in the inter¬ 
nal administration of management of the 
company. In In re, Western Counties 
Steam Bakeries and Milling Co. (4), the 
question arose whether the auditors cuuld 
properly be made respondents to a mis¬ 
feasance summons Sterling, J., auswered 
the question in the affirmative. The 
matter was dealt with by the Court of 

Appeal. Lindley, L. J. observed as fol¬ 
lows : 


ho would havs to do if lie wore an officer in 
the proper sense of the word.” 

It follows that an auditor who is 
casually called in to do the work of audit¬ 
ing is not an officer ; but the same cannot 
be said with reference to persons who 
have been appointed auditors in a goneral 
meeting of the shareholders. 

^ In Kingston Cotton Mill Co. (3), 

Vaughan Williams, J., is reported to have 
observed : 

“I ijant to say generally of auditors that I 
have no doubt myself but that auditors who 
have to perform that duty are not only in this 
case but in all cases, officers of the company.” 

It appears to us that the proposition 
has been expressed a little too widely 
and is not supported either by appeal to 
facts or by authority. This view does 
not appear to have been adopted by the 
Court of Appeal, which was composed of 
a very strong Bench consisting of Lord 
Hershchell, A. L. Smith, L. J., and 
Righby, L. J. While affirming the con¬ 
clusion of the trial Court, the Court of 
Appeal appears to have rested its decision 
mainly upon the decision, in In re, Lon¬ 
don and General Bank (l). This matter 
had come up before this Court in Connel v. 
Himalaya Bank [lb). It wa3 contended 
in. this case that no one could be an 
officer of the company within the mean¬ 
ing of that section unless he had control 
of the business of the company and of 
the monetary dealings of the company. 
There was no statutory definition of an 
officer in Act 6 of 18S2. It was held by 
Edge, C. J. and Banerji, J., that where a 
person had not been casually called in 
on an occasion arising for the services of 
an.auditor, but he was the auditor ap¬ 
pointed at the general meeting of the 
company in accordance with the provi¬ 
sions of Act fi of 1882 he was an officer 
of the company within the meaning of 
S. 214, Act 6 of 1882. 


An auditor may or may not ba an 

of the company. So may anybody else — 
.•banker or solicitor, prima facie such 

sons are not officers”.B u t t 0 ^ 

officer there must be an office, ‘ aud an < 

imports a recognized position with the ri 

and duties annexed to it and it would be 
abuse of words to call a person an officer 
nils no such position cither de jure or de' 
bu^v/ho happens to do some of the work w 


(2) [1896] 2 Ch. 279=65 L. J. Ch. 673 
L. T. 568. 

(3) [1896] 1 Ch. 6=2 Manson 626=44 
R. 210=73 L T. 482. 

(4) [1897] 1 Ch. 617=66 L. J. Ch. 354: 
W. R. 416=76 L. T. 323. 


In In re, City Equitable Fire Insurance 
Co. Ltd. (6), the question arose whether 
an auditor could be held liable for mis¬ 
feasance. The question whether an audi¬ 
tor was an officer of the company was not 
decided. 


--— * yji LIJCJ ueuisions 

that where an auditor has been appointe 
by a limited liability company at 
general meeting of the shareholders, h 
must be taken to be an officer of the ccm 
pany. It is not ab solutely necessary tha 

% ffi sir 
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he should be mentioned as an officer in 
the Articles of Association. If things 
stood here, we might have felt consider¬ 
able difficulty in holding the contrary. 
But we are confronted with the following 
facts : The term "officer” had not been 
defined in Act 6 of 1882, but in Connell's 
case (5), it had been held that an auditor 
was an officer of the company. There 
was a long train of reported English 
decisions in support of the same view. 
We find, however, that the legislature has 
introduced a statutory definition of the 
term “officer” in S.^2, Cl. 2, Act 7 of 1913, 
which says that “officer” includes any 
director, manager or secretary but, save 
in Ss. 235, 236 and 237, does not include 
an auditor. We are bound by this statu¬ 
tory definition. In enacting Act 7 of 
1913 the legislature seems to have consci¬ 
ously departed from the view which had 
been taken in decided cases in the past 
so far as this country was concerned. 

We hold therefore that an auditor can¬ 
not claim to be an officer within the 
purview of Art. 118 of the Articles of 
Association, 

We are therefore of opinion that the 
auditors cannot avail themselves of the 
protection given by Art. 118, but inas¬ 
much as this opinion may be wrong, we 
propose to say, with respect to any 
charges that may be proved, whether 
Mr. Hudson would be entitled to an 
indemnity on the assumption of an 
auditor being an officer. 

It will therefore be convenient at this 
stage to consider the second point of law 
raised viz., what is the meaning to be 
attached to “wilful acts or defaults” on 
the assumption that the auditors were 
officers ? 

The adjective “wilful” in “wilful acts 
or defaults” has evidently been used as a 
description and not as a definition. The 
idea intended to be conveyed is that the 
default is occasioned by the exercise of 
volition or as the result of the non-exer¬ 
cise of will due to supine indifference, 
although the defaulter knew or was in a 
position to know that loss or harm was 
likely to result. The word does not 
aecessarily suggest the idea of moral 
turpitude. We have also to eliminate 
Ahe elements of accident or inadvertence 
or honest error of judgment. The default 
must be the result of deliberation or 
[intent or be the consequence of a reckless 
omission. “Wilful default” therefore is 
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indicative of some misconduct in the 
transaction of business or in the dis¬ 
charge of duty by omitting to do some- 
thing either deliberately or by a reckless 
disregard of the fact whether the act or 
omission was or was not a breach of duty. 

The above view is amply supported by 1 
authority. Forder v. G. W. By. Co. (7), 
was an action for damages against a 
railway company for the arrival of a 
parcel- in a damaged condition, which 
parcel had been consigned, by the plaintiff 
on the terms of a consignment note for 
goods to be carried at owner’s risk. The 
question which arose in the case was 
whether there had been “wilful mis¬ 
conduct” on the part of the servants of 
the defendant’s company. Lord Alver- 
stone, C. J., observes as follows at p. 535: 

“I am quite prepared to adopt with one 
slight addition the definition of “wilful mis¬ 
conduct” given by Johnson, J., in Graham v. 
Belfast and Northern Countries Rij. Co. (8), 
where he says “wilful misconduct” in such 
a special condition means misconduct to 
which the will is a party as contradistin¬ 
guished from acoidents and is far beyond any 
negligence even gross or culpable negligence 
and involves that a person wilfully mis¬ 
conducts himself who knows and appreciates 
that it is wrong conduct on -his part in the 
existing circumstances to do or to fail or 
omit to do (as the case may be) a particular 
thing and yet intentionally does or fails or 
omits to do or persists in the act, failure or 
omission regardless of consequences. The 
addition which I would suggest is ‘or acts 
with reckless carelessness, not caring what 
the result of his carolesness may be.’” 

Pollock, M. R. agrees with the defini¬ 
tion quoted by Lord Alverstone and with 
the addition he proposes to make and is 
of opinion that this definition is in close 
accord with the previous decisions on 
the subject, Be. City Equitable Fire 
Insurance Co (6). Queen v. Senior (9), 
was a case against a father for man¬ 
slaughter of his child by wilful negli¬ 
gence under S. 1, Prevention of Cruelty 
to Children Act, 1S74 Lord Russell, C. J. 
held (p. 290) that: 

“wilfully means that the aot is done delibe¬ 
rately and intentionally, not by accident or 
inalvertence but so that the mind of that 
person who does the aot goes with it.” 

In a similar case Queen v. Downes (10), 
Lord Coleridge, C. J., is reported to have 
observed as follows : 

“By wilful neglecting I understand an 
intentional and deliberate_abstaining from p 

'(7)' [U03j 2 K. B. 562. “ 

(8) [1901] 2 I. R. 13. 

(9) [1899] 1 Q. B. 233. 

(10] [1875] 1 Q. B. D. 25. 
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providing the medical aid knowing it to be 
obtainable.” 

In In re,City Equitable Fire Insurance 
Co. (6), which has already been referred 
to Romer, J., observes at p. 434 that : 

“an act or omission to do an act is wilful 
where the person of whom you are speaking 
knows what he is doing and intends to do what 
he is doing. But if that act or omission 
amounts to a breach of duty and therefore to 
negligence, is the person guilty of wilful 
negligence ? In my opinion that question 
must be answered in the negative unless he 
knows that he is committing and intends to 
commit a breach of his duty or is recklessly 
careless in the sense whether his act or 
omission is or is not a breach of duty.” 

\\arrington, L. J., quotes with ap¬ 
proval a passage from the judgment of 
Bramwell, L. J., in Leivis v G. W. By. 
Co. (11), which runs thus : 

“Wilful misconduct means misconduct to 
which the will is a party, something opposed 
to accident or negligence ; the misconduct, 
not the conduct, must be wilful.” 

Sargant, L J., was of the same opinion 
p. 529, and held that: 

“the word “wilful” connoted that the person 
‘was consciously acting or failing to act in a 
(reprehensible manner. If an officer failed to 
'give a consideration to tho question of his 
duties, acted recklessly and without caring 
whether he was fulfilling them or not.” 

such an officer could not be protected.” 
|But he adds : 

“In my judgment these were words which 
would excuse an officer if through mere in¬ 
advertence or error of judgment and whilo 
endeavouring honestly to carry out his duty 
he doe6 or omits to do something which apart 

from these words might have rendered him 
liable.” 

^ e adopt the rule laid down above as 
specially applicable to this case. (Their 
Lordships then discussed evidence as to 
specific charges and allowed the appeal in 
part and ordered as follows.) We order 
Mr. Hudson to pay to the liquidators 
costs proportionate to their success in 
this appeal. We decline in the circum¬ 
stances to award any costs to Mr. Hudson 
on the issue on which he has succeeded. 

V B / R.K ._ Appeal partly allowed. 

Hi) [1895J 3 Q. B. I). 20G. 
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King and Iqbal Ahmad, JJ. 
Laij Nath Plaintiff—Appellant. 


Kundan 

dent. 


v. 

Eal Defendant — Respon- 


. Se cond Appeal No. 832 of 1926 D. 
cided on 7th June 1929. 

Kh! v e ii“. rali °u Ac i' S - 17 Shop let out 
K by jV--No lease but document styled sarkhi 


executed by K providing K had taken shop 
for two years on rent and if K vacated shop 
before expiry of two years, K to pay rent for 
unexpired portion of term—Sarkhat not re¬ 
gistered — Sarkhat is lease and being for 
more than onD year and not registered it is 
inadmissible in evidence to prove claim for 
unexpired period but would be admissible to 
prove damages for use and occupation — 
Registration Act, S. 49 (c). 

A shop had been let out to K by N. No 
loase was executed but a dccumont styled a 
sarkhat was executed by K. It provided that 
A had taken the shop on rent for a period of 
two years and that if K vacated the shop be¬ 
fore the expiry of two years, he would be 
liable to pay the rent, water rate and house 
tax in respect of the unexpired portion of the 
term for which the shop had been lot. K 
vacated the shop before expiry of two years 
and N brought a suit claiming rent, water ta : 
and house tax for the unexpired period. The 
sarkhat in question was not registered. 

Held : that sarkhat was a lease as defined 
by Registration Act and it being not regis¬ 
tered although the lease was for more than 
one year it was not admissible in evidence to 
prove N's claim which was based essentially 
on the terms of the contract embodied in the 
sarkhat and so K was at liberty to leave the 
shop at any time he liked andN could not 
make K liable as he could not prove the con¬ 
tract. [P 832 Cl] 

Held further: that if N's claim had been for 
compensation for the use and occupation by K 
of N's shop the sarkhat would have been ad¬ 
missible in evidence for determining the 
amount for which the shop could be let. 


* 


[P S32 C 1] 

(b) Transfer of Property Act, S. 107 
— Equitable doctrine of part performance 
cannot override provisions of S. 107 or of 
Registration Act S. 17^Part Performance. 


The provisions of S. 107, T. P. Act, and 
S*;i7, Regrn. Act, are imperative and cannot be 
overridden by the equitable doctrine of part 
performance as this doctrine can be of no 
avail when there has been a violation of a 
provision of law ; A. I. R. 192? All. Gil 
(F. B.), Rel. on. ; A, I. R. 1923 Cal. 63 , net 
Foil. [P 932 * C 2] 

G. Agaricala —for Appellant. 

S. K. Bar for Respondent. 

Judgment —This is a plaintiffs ap- 
peal and arises out of a suit brought to 
recover Rs. 672 on account of rent of a 
shop which had been let to the defendant 
by the plaintiff on 1st May 192*4. No 
lease was executed but on 7th May 1924 
a document styled a sarkhat was executed 
by the defendant. It provided that the 
defendant had taken the shop on rent for 
a period of two years and that, if the 
defendant vacated the shop before the ex¬ 
piry of the two years, he would be liable 
to pay the rent, water rate and housetax 
in respect of the unexpired portion of the 
term for which the shop had been let. 
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The defendant vacated the shop on 7th 
July 1925, and the plaintiff’s claim was 
for rent, water rate and house tax for the 
unexpired period, viz., period beginning 

from 7th July 1925 to 30th April 1926. 

The defendant resisted the plaintiff’s 
suit inter alia on the ground that the 
sarkhat in question is in fact a kabuliat 
and comes within the definition of“ lease” 
given in the Registration Act and the 
kabuliat for a term exceeding one year 
was compulsorily registrable under S. 17, 
Regrn. Act, and, not being registered, was 
inadmissible in evidence and he was not 
liable to pay rent for the period during 
which he did not occupy the shop. The 
trial Court overruled the pleas urged in 
defence and decreed the plaintiff’s suit. 
On appeal by the defendant the lower 
appellate Court reversed the decree of 
the trial Court and dismissed the plain¬ 
tiff’s suit. The lower appellate Court 
held that the document dated 7th May 
1924, is a lease" as defined by the 
Registration Act, and as the lease was 
for more than one year its registration 
was compulsory and, not being registered, 
could not he received in evidence of any 
transaction affecting the immovable pro¬ 
perty to which it related, in view of the 
provisions of S 49 (c), Regrn. Act. He 
accordingly came to the conclusion that 
the sarkhat was inadmissible in evidence, 
and apart from the sarkhat the plaintiff 
had no right to claim rent for the period 
during which the shop was not in the 
(occupation of the defendant respondent. 

In appeal before us it is argued on be- 
Ihalf of the plaintiff appellant that there 
is a difference between the nullity in¬ 
curred so far as interest in immovable 
property is concerned, and the liability 
to pay damages, and that though the 
sarkhat is inadmissible in evidence to 
prove the transaction of lease, it could 
he admitted in evidence for the collateral 
purpose of proving the rate of rent agreed 
upon by the defendant, and for determin¬ 
ing the amount cf damages to which the 
plaintiff is entitled. We are unable to 
agree with this contention. If the 
plaintiff’s claim had been for compen¬ 
sation for the use and occupation by the 
defendant of the plaintiff’s shop the sar¬ 
khat would have been admissible in evi¬ 
dence for determining the amount at 
which the shop could be let. The reason 
would be that the defendant by remain¬ 
ing in possession was bound to pay rent 


for the period of occupation independent¬ 
ly of the written agreement, and the un¬ 
registered agreement would be admissible 
to establish the rent agreed upon between 
the parties. But in the present case no 
question of the rate of rent agreed arises. 
The plaintiff’s case is based essentially 
on the terms of the contract embodied in 
the sarkhat in question. Apart from that 
contract the plaintiff is not entitled to 
claim any amount from the defendant for 
the period during which the shop was 
not in occupation of the defendant. Our 
attention has been drawn by the learned 
advocate for plaintiff-appellant to the 
case of Jogendra Kishna Boy v. Kurpal 
Ear ski & Co (l). At p. 350 (of 49 Cal. ) 
the learned Judges are reported to have 
observed : 

“It is now well established by a long series 
of decisions in this Court from the case of 
Bibi Jawahir v. Chaterput (2) to that of Hari - 
pada v. Nirod (3) that when in pursuance of 
an agreement to transfer -property, the in¬ 
tended transferee has taken possession, though 
the requisite legal documents have not been* 
executed and registered the position is the- 
same as if the documents had been executed,, 
provided that specifio performance can be ob¬ 
tained between the parties to the agreement 
in the same Court and at the same time as the 
subsequent legal question falls to be deter¬ 
mined. We must then take it that there was 
in law as in fact a tenancy for a term of three 
years. . . .” 

With all respect we are unable to ag¬ 
ree with the view taken in that case. The 
provisions of S. 107, T. P. Act, and of 
S. 17, Regrn. Act, are imperative. In ac¬ 
cordance with these statutory provisions 
a lease of immovable property from year, 
to year or for any term exceeding one' 
year, or reserving a yearly rent can only 
be effected by means of a registered in¬ 
strument. The doctrine of part perfor¬ 
mance is an equitable doctrine, and it is ( 
well settled that equity cannot override 
the law. In other words, the doctrine of 
part performance can be of no avail when 
there has been a violation of a provision 
of law. This was the view taken by this, 
Court in the Full Bench decision of Bam 
Gopal v. Tulshi Baju (4). It was held 
by the learned Judges in that case that 
the doctrine of part performance cannot 
override the positive rules of law em¬ 
bodied in the Transfer of Property Act. 
The learned Judge in that case pointed 

(1) A.I.R. 1923 Cal. 63=49 Cal. 345. 

(2) [1905] 2 C.L.J. 343. 

(3) A.I.R. 1921 Cal. 383. 

(4; A.I.R. 1928 AH. 64J. (F.B.). 
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out that on the whole the Madras and 
the Bombay High Courts are of opinion 
that the doctrine of part performance 
must yield to the provisions of the Trans¬ 
fer of Property Act : 

“as regards sab, mortgage, exchange, gift and 
lease.” 

They further noticed the fact that 
there were a few cases decided by the 
Calcutta High Court in ‘which counten¬ 
ance had been given to the doctrine of 
part performance, but they pointed out 

that on an examination of those cases it 
would be found ; 

‘that in some of the cases at least tho plain¬ 
tiff could not succeed on tho ground of per¬ 
sonal estoppel, and the cases 'could have been 
decided without calling in aid the doctrine of 
part performance.” 

In the present case it is clear that the 
plaintiff has no cause of action at all ex¬ 
cept upon the contract which could only 
he ejected by a registered instrument. 
Trie lei9o being for a period of more than 
one year and not being registered is void. 

Accordingly the defendant was at perfect 

liberty to leave the shop at any time he 

liked, and the plaintifl cannot make him 

liable except by referring to the contract 

which under the law cannot he proved. 

!For the reasons given above we hold that 

the lower appellate Court was right in 

holding that the sarkhat in question, 

which is in reality the counterpart of a 

lease, was inadmissible in evidence and 

in dismissing* the plaintiff’s suit. The 

result is that we dismiss tlie appeal with 
costs. 

p.n./r.k. Appeal dismissed . 
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Dalal, J. 

Dulichand —Applicant. 

v. 

Emperor Opposite Party. 

Criminal R 0V n. No. 378 of 1929, Da- 

c J de A d °? 2 . Ch June 1929 > against order 

at inL Sess ’ Jud8e ’ D/-10ch 

May 1929. 

c :^ i r na ‘ P - S ' 133 (2) Jurisdiction of 
civil Court is barred only when the order is 

conditional but not when order is absolute 

n,dn°r' SeC T d , paragCiph of S - 133 prevents tho 

mlL hv Ur M c i uestioai[ >g ‘he order duly 
made by a Magistrate under S. 133 which em- 

nrZ™ Th Magisbrate » conditional 

order. There is no suoli bar to the absolute 

°F d . er ° f a Magistrate boing questioned in a 
civil uourt. 

1929 A/105 & 106 


Tba procedure adopted by Magistrate under 
S. 133 is more or less summary and his deci¬ 
sion goes so far as to fix upon the party who 

muafc go to the civil Court to get a civi] dis¬ 
pute dectdo l. Qug q 

K. N. Kalju and Vishwa Mitre : — for 
Applicant. 

P. L. Banerji and (7. Ayarwala —for 
the Crown. 

Judgment. Dr. Kafcju desired to in¬ 
duce the Court to interfere with a find¬ 
ing of fact of the Magistrate that a parti¬ 
cular brick-kiln started by the applicant 
was a public nuisance in tho place where 
it was started Reference was made to 
Bench ruling of this Court in the case of 
Behari Lai v. JamesMacLean Dean (l) to 
induce mo to examine the evidence record¬ 
ed by the Magistrate and.pronounce inde¬ 
pendently whether the brick-kiln was a 
nuisance or not. The case cited was a 
case in second appeal where tho provi¬ 
sions of law applicable are different from 

the provisions applicable to a revision 
under the Criminal Procedure Code. It 
was alleged that once the brick-kilu is 

shopped Duli Chand will have no remedy 
in the civil Court. If this were really 
the case I would have been prepared to 
inquire into the facts. Reference was 
made to ptra. 2, S 133, Criminal P. C. 
That prevents the civil Court from ques¬ 
tioning the order duly made by a Magis- 
oiate under S. 133 which empowers the 
Magistrate to pass a conditional order. 
There is no such bar to the absolute order 
of a Magistrate being questioned in a 
civil Court. A similar clause does not 
appear in S. 110 which deals with an ab¬ 
solute order. The view I take of pro.i 
ceedings under S. 133 is that tho pro¬ 
cedure adopted by a Magistrate is more 
oi less summary and his decision goes so 
far as to fix upon the party who must go 
to tho civil Court to get a civil dispute' 
decided* In tlie grounds of revision it 
was alleged that tho provisions of S. 139-A 
were ignored by the Magistrate. This 
plea has been fully answered by the Addi¬ 
tional Sessions Judge. Another case (one 
of the Lahore High Court) Gokal Chand 
v. Emperor (2) quoted by the learned 
counsel proceeded on entirely different 
grounds and did not lay down that a 
Court of revision should revise the find- 
mg of Magistrates regarding a certain 
building being a public nuisance. In my 

(1) A. 1. R. 1924 Ail. 392=*46 Ail 297 

(2) [1920] 1 Lah. 163=56 1.0/446 
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opinion no point of law arises here, and 
this application 19 dismissed. 

It is requested that compliance with 
the order absolute may be extended to 
two weeks from today’s date. This prayer 
is granted. 

r.M /r.K. Application dismissed . 
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Sulaiman and Pollan, JJ. 

Mehdi Ali Khan and another —Defen¬ 
dants—Appellants. 

v. 

Chunni Lal and another —Plaintiffs— 
Respondents. 

First Appeal No. 182 of 1926, Decided 
on 15th April 1929, from decree of Sub- 
Judge, Muzaffarnagar, D/- 22nd Decem¬ 
ber 1925. 

(a) Transfer of Property Act, S. 58 
Security bond not saying that it is mortgage 
or not mentioning the person to whom secu¬ 
rity is given cannot be treated as mortgage- 
deed. 

A security bond for rofund of sale proceeds 
in case of reversal of decision in appellate 
Court does not amount to a mortgage-deed 
when it does not expressly say that it is a 
hypothecation or mortgage and does not raoa- 
fciou any person to whom the security is given. 
The liability is undertaken to the Court and 
the Court is not a juridical person and it can 
neither sue nor take the property nor assign 
it: A.I.R. 1019 P. C. 55 and 17 AIL 9*. 
Rel. on. CP G h 2 ] 

(b) Transfer of Property Act, S. 100 — 

Charge — Beneficiary must be specifically 
named as person in whose favour charge 

exists. 

A security bond which doos not name tno 
person to whom the money is to be paid doo3 
not create a chargo. The beneficiary though 
nob a necessary party to the transaction must 
be specifically* named as being the P^ 80 “ ,r * 
whose favour the chargo exists. U O 1J 

(c) Contract Act, S. 73 — Person cbscharg- 
ing liability of others lawfully and not gra¬ 
tuitously is entitled to compensation. 

Where liability of certain pirsons to restore 
sale proceeds of a decree subsequently set 
aside has been discharged by another person 
and the latter docs the act lawfully -nd does 
not intend to do it gratuitously, he is en¬ 
titled to compensation from the persons liable 
who appropriate money uudor the djerso s >t 

aside. [P G 2j 

Iqbal Ahmad and Gopi Nath Kunzrn — 
for Appellants. 

S K. Dor , S. D. Sinha and S. B. L. 
Gaur — iov Respondents. 

SuHim*n, J.—This is a defendants’ 
appeal arising out of a 3uit for sale on 
the basis of a security bond dated 11th 
July 1907, executed by the defendant- 


appellants. It appears that Mt. Faiz* 
un-nissa obtained a decree against Mt. 
Haaif-un-nissa from the High Court in 
appeal arising out of suit No. 37 of 1903. 
The decree was for about Rs. 63,000. 
Mt. Ftiz-ua-nissa sold h9r decree to 
Buisi Dnir, the father of the present 
plaintiffs for Rs 40,000 Prior to these 
proceedings Mehdi \li Khaa and Abdul¬ 
lah Khan the appellants held a decree in 
suit No. 2d of 1902 for over Rs. 11,500 
agiinst Mt. Faiz un-nissa. In execution 
of their decree they attichei the decree 
held ny Mb. Faiz un-nissa against Mb. 
Htnif-ui-nissa. This sale book place 
after the attachment an l therefore all 
claims under it were subject to that 
attachment. 

The attaching creditors sought to exe¬ 
cute the decree but the Court ordered 
that the decree should be executed by 
Bmsi Dhar although when the sale pro¬ 
ceeds are realised the decree of the at¬ 
taching creditors should be discharged 
hist.. In execution of this decree some 
property w ts sold at auction oq 26oh 

October 1906 for Rs. 14,950 and bulk of 

it was purchased by strangers. Oae 
prope ty, viz.: aa Iaiigo F ictory was 
purchased by Bansi Dnir himself. After 
this the |u ig nenbMebt rv dap;sited neirly 
Ri. 6,000 in Court and later paid out of 
C )urt over R-». 5 l 090. In this way the 
wh )le am mat of the decree was pud oil. 

When Binsi Dear wantel to tike out 
the money from the Court he was ordered 
to furnish security before he took out 
the moaey (orderdated 4th Jmua r y 190/, 
p. 32). Similarly when Meh li Ali Khm 
and Abdullah Khan applied to take out 
the money from the Court in discharge of 
their decree the Court ordered tnat with¬ 
out furnishing security they ould not 
be allowed to do so (p. 35). After the 
passing of this order Meh li All Knm 
an i Ah lull ah Khan tiled in Cou-t a secu¬ 
rity bon 1 date l ilth July 1907 , which 
is printed at p. IL and is the subject ot 
controversy. On the tiling of th it secu¬ 
rity they W3 r e alio ved to takeout the 
whole of Rs. 14,95J reUizel by the sale 
of the property as well as a part of the 
am tints deposited subsequently. 

Ail this time the appeal of Mb. Ham - 
un-nissa was pending be'ore their Inr - 
ships of the Privy Council. The appeal 
was remanded to this Court and this 
Court ultimately dismissed the suit and 
in this way reversed the decree. 
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Then followed protracted proceedings 
for restitution. Mb. Hanif-un-nissa ap¬ 
plied for restitution of properties pur¬ 
chased by the strangers as well as by 
B msi Dbar but herapplic it ion as against 
the strangers was dismissed. We are 
informed that she recovered the Iadigo 
Factory from Bansi Dhar. Liter she 
appliel for restitution of the amount 
agaiast Btnsi Dhar and to these proceei- 
ings she also impleaded Mehdi Ali Khan 
and Abdullah Khan. The learned Sub¬ 
ordinate Judge dismissed her application 
(p. 79). On appeal the High Ceurt re¬ 
manded thecise holding that Biusi Dhar 
was liable personally un ler S. 144, Civil 
P. C. to her for restitution. Piggott, J., 
further remarked : 

“la the oveiK of Barni Dlnr satisfying the 
olaim of the appolUuns h 3 will be entitled to 
euforce as_ against .Uehii Ali Knan and 
Abdallah Khan the liability undertaken by 
these gentlemen as sureties on his behalf . n 

This remark, however, was not directed 
to any point which was specifically in 
dispute at that time. 

Tne result of all these proceedings his 
been that Bansi Dhar and now his sons 
have had to pay all the sums taken out 
of Court and in that way have m ide 
complete restitution to Mt. Hanif-un- 
nissa and her representatives. 

The present plaintiffs, viz. : the sons 
of Bansi Dhar, did not apply to the Court 
before wnioh the security was furnished 
for any remedy bub instituted the present 
suit claiming to enforce the charge cre¬ 
ated by the security bond. The dofenco 
raised on behalf of the appellants was 
that no charge existed and that the bond 
could not be enforced by the plaintiffs 
as against them. Tnore was a further 
plea of limitation. 

The learned Subordinate Judge lias 
held that the bond in question does not 
imouQt to a mortgage and cannot bo 
enforced as such. But he has held that 
it created a charge on the property in 
favour of Btnsi Dhar which would be 
enforced by tbe present plaintiffs. He 
has held that no pirt of the claim is 
barred by limitation and has accordingly 
decreed the whole claim. 

We agree with the Court below that 
jin view of the pronounce nenb of their 
Lordships of the Privy Council in the 
case of Raj Raghubir Singh v. Jai 
lndra Bahadur Singh (l) the security 

w i A :J: £3 (P.o.if- a Au; ^ 


bond in question does not amount to a 
morbgige-lee J. It is printed at p. 41 
and under this document Mehdi Ali 
Khan and Abdullah Knan who described 
thenselves as sureties agreed to be liable 
to the Court that if Mt. Hanif-un-nissa 
and others or their heirs be successful 
in the Privy Council and M:. Ftiz-un- 
nissa or her representatives have to re¬ 
fund the sale proceels they shill refund 
Ks. 15,134-14-2 and shill c imply with 
the order which might ultimately be 
binding up;n them. Tney further agreed 
that they and their heirs shall pay the 
said sum amounting to the figure quoted 
above and as a security for the payment 
of the said amount they mortgaged by 

way of security the zinindari property 
detailed in the document. The object of 
furnishing this security was to ena >le 
the n to take the rrnney out of Court 
which ivis lying there and was in dis¬ 
pute. Ine document does not expressly 
say that it is a hyp )thseation or mort¬ 
gage in favour of Mt. Hanif-un-nissa or 
her heirs. The executants did net under¬ 
take to piy to Mt. Hanif-un-nissa or her 
representatives the amount mentioned 
therein in case they succeeded. There 
was an undertaking to be liable to the 
Court for the refuid or return of the 
amount which they were going to tike 
out of Court. As observed by their Lord 
ships in the ciso referred to above at 
p. 107 there is in this instrument no 
person mentioned to whom the security 
is given. They undertook liability to 
the Court, bub the Court is not a juri- 
dicil person and it can neither sue nor 
take property nor assign it. But on the 
clear language of tho document there was 
an unquestioned liability on the part ol 
Mehdi Ali Khan and Abiu.lah Khan to 
lefu’.i 1 the amount and there was clearly 
both a personal liability to do 31 as wMi 
as that sought te be created by the secu¬ 
rity. Such uriquestionel liability must 
undoubtedly becipable of being enforced. 

In the document before their Lcrdships 
there hid been no personil liability at 
ail aud no question of enforcing it under 
S. 14o, Civil P. C., arose. Tne suit was 
purely one to enforce the ch irge 3 . 1 'id to 
have been created by the document. Their 
Lordships remarked that tint was not 
the mode of enforcing the liability and 

the proper ourse was to apply to the 
Oourb for making an order in the suit 
upon an application to which the sure- 
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ties are parties, that the property 
charged be sold unless before a day 
named the sureties find the money 
(p. 167). This was.the practice of this 
High Court in similar cases as is evi¬ 
denced by the ruling in Janki Kumar v. 
Sarup Rani (2). It follows therefore 
that the document cannot be treated 
as a mortgage deed within the meaning 
of S. 53, T. P. Act, because there is here 
no mortgagee to whom the property is 
transferred. 

The learned Subordinate Judge has 
thought that if it is not a mortgage it 
must amount to a charge. It is impos¬ 
sible to accept this view. If the docu¬ 
ment is not a mortgage for want of any 
mention of a specific person in whose 
favour it is made it equally does not 
create a charge. Section 100 requires 
that where immovable property of one 
person is by act of parties or operation of 
law made security for the payment of 
money to another and the transaction 
does not amount to a mortgage, the 
latter person is said to have a charge on 
the property. Here Mt. Hanif-un-nissa 
and her representatives aro not named 
as being the persons to whom the money 
is to be paid. Thus the case does not 
fulfil the conditions required by S. 100. 

1 am therefore of opinion that the 
learned Judge is in error in thinking 
that it creates a charge and can be en¬ 
forced. No doubt it is not necessary 
that the beneficiary should be a party to 
the transaction under which the charge 
is created. But he must be specifically 
named as being the person in whose 
favour the charge exists. This is not 
the case here. It follows therefore that 
the plaintiffs’ remedy to recover the 
money by enforcement of any supposed 
security either in the nature of a mort¬ 
gage or of a charge must fall to the 
ground ; and they cannot take advantage 
of the 12 years period of limitation which 
is allowed for such remedies. 

Bansi Dhar had to pay large sums of 
money by way of restitution in the year 
1914. The pavments ranged from 1st 
April 1914 to 30ch April 1914 and 
amounted to over Bs. 71,000, Unfor¬ 
tunately the claim to recover any part of 
this amount is hopelessly beyond time 
because Art. 132, Lim. Act, does not 
apply. 

(2) [1895] 17 All. 99=(1895) A. W. N. 19. 
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There remains the sum of Rs. 15,950 
which was paid by Bansi Dhar or his 
heirs between January 1923 and July 
1923. The present suit is within three 
years of that payment. When the Court 
ordered that neither Btnsi Dhar nor the 
attaching creditors could be allowed to 
take out the money without first furnish¬ 
ing security and they were allowed to 
take out portions of the amounts lying in 
Court on furnishing such security it is 
obvious that when . the decree in execu¬ 
tion of which the sums had been realised 
was reversed, they were in duty bound 
to refund the amount. There can be no 
doubt that there was the undoubted 
liability of Mehdi Ali Khan and Abdullah 
Khan to refund this amount which they 
had taken out. Similarly Bansi Dhar 
was bound to restore what he had taken 
out. This was the express personal un¬ 
dertaking by Mehdi Ali Khan and Ab¬ 
dullah Khan in their bond dated 11th 
July 1907. 

But the attaching creditors were not 
considered as principal parties to the 
proceoding relating to restitution, and 
the High Court in its judgment dated 
27th February 1919, held that Bansi 
Dhar was personally liable under S. 144 
though he may have his own remedies 
against Mehdi Ali Khan and Abdullah 
Khan. But the fact remains that Bxnsi 
Dhar had to pay in Court what had been 
taken out by Mehdi Ali Khan and Ab¬ 
dullah Khan as well as what had been 
taken out by himself. 

Section 70, Contract Act, lays down 
that when a person lawfully does any¬ 
thing for another person not intending 
to do so gratuitously and such other 
person enjoys benefit thereof the latter is 
bound to make compensation to the 
former in respect of the thing so done. 
Now there was a liability on Mehdi Alii 
Khan and Abdullan Khan to restore the 
amount which had been taken out by 
them and that liability was in the first 
instance discharged bv Bansi Dhar. By 
making good that amount Bansi Dhar 
undoubtedly did a thing lawfully for 
Mehdi Ali Khai and Abdullah Khan 
and there is no doubt that he did not 
intend to do it gratuitously. Nor can 
there any doubt that Mehdi Ali Khan 
and Abdullah Khan to that extent have 
enjoyed the benefit thereof. They had 
attached a decree which was subsequeht* 
ly set aside and became a nullity, and 
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yet under colour of it they realized an 
amount and have appropriated it. It 
therefore 900003 to m3 that 1 110 latter are 
bound to make co npensatioa to the 
former in respect of the thing so done. 
It seems only just and fair that B&nsi 
Dhar or his representatives should have 
the right to claim the amount which 
they have paid which in reality ought to 
have been paid by Mehdi Ali Khan and 
Abdullah Khan because they alone had 
taken out that sum. 

The learned advocate for’the respon- 
dents. has strongly contended that the 
liability oi Mehdi Ali Khan and Abdullah 
.Khan could only arise after the amount 
had been refunded by the representatives 
of Mt. Hanif-un-nissa. This contention 
is correct in this sense that the present 
plaintiiTa could not possibly have sued 
unless they had at first had to refund the 
amount. But there can also be no 
doubt that the liability of Mehdi Ali 
Khan and Abdullah Khan existed all 
along and they were bound to restore 
the amount. The cause of action for 
suing under S. 70 cannot be said to have 
arisen when the Privy Council decision 
was given, but only when the restora¬ 
tion was made by Bansi Dhar for it is 
on that account that he and his repre¬ 
sentatives can claim compensation. I 
am therefore of opinion that this appeal 
should be allowed in part and the decree 
of the Court below modified in this way 
that the plaintiffs should be given a de- 
cree only for Rs. 15,950 with interest at 
0 ,'b per annum simple from 23rd July 
19—3, the last date on which Btnsi Dhar 
made the payment till realization, and 

the rest of their claim should be dismis¬ 
sed. 

Piillan, J. I agree with the ‘views 
expressed and the order proposed. 

R.M./r.k. Decree modified . 
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Niamatullah and Bennet, JJ. 

J. W. Thomas —Plaintiff—Appellant. 

v. 

IIanuman Prasad —Defendant —Res¬ 
pondent. 

Second Appeal No. 524 of 1926, Deci¬ 
ded on 7th June 1929, from a decree of 
Dist , Judge, Allahabad, D/- 16th Decem- 
oer1925. 


fa) Contract Act, S. 18 —Seller although 
only leaseholder professing to be owner of 
property—There is misrepresentation 

Where in a sal -deed a pjrsou purports to bo 
tbo ownor in possession and to convey tbo 
title of an owner while ho is a mere lease¬ 
holder having no right oven to transfer the 
rights of leaseholder without sanction of 
CariGonment authority, there is clearly mis¬ 
representation [p 8 3d C 1J 

(b) Transfer of Property Act, 5. 55 2/ — 
Seller professing to transfer interest not 

subsisting commits breach of implied con¬ 
tract. 

Wboro a seller professing to bo owner of a 
property transfers the same while hj is really 
a lease holder with limited power of transfer 
there is a breach of implied contract. 

[P 330 C 2] 

(c) Specific Relief Act, S. 35—Contract in 
writing being voidable or subsequently be¬ 
coming unlawful can be rescinded. 

f’jVery sale-deed doos constitute a contract. 
Whore a contract is voidable or terminable by 
the plaintiff or whore it becomes unlawful for 
causes n't apparent on its face, and the defen¬ 
dant is more go blame than the plaintiff ic can 
be rescinded under 3. 35. [P 830 C lj 

(d) Contract Act, S. 56—Contract to do 
act becoming impossible by reason of un¬ 
controllable event becomes void. 

Where tno sale of the rights of the defen¬ 
dants is conditional on sanction of Cantonment 
authority and subsequent to the execution of 
the sale-deed the sanction is refused, it be¬ 
comes impossible for the defendant to transfer 
Jiis rights as a leaseholder and so the case 
ooraes under S. 56 and the contract becomes 
void - [P839C2] 

D. 0. O'Neill —for Appellant;. 

K N. Katju —for Respondent. 

Judgment. This is a second appeal 
by the plaintiff, whose suit has failed in 
the two lower Courts. Tne matter was 
extremely simple, but around it there 
have grown a number of erroneous ideas 
both of law and fact. The plaintiff sued 
on the allegation that, on 2Sth Mirch 
1924, tbo defendant executed and gob 
registered a sale-deed in favour of the 
plaintiff, conveying to the plaintiff plot 
21 in the Cantonment of Allahabad in 
consideration of the payment of rupees 

4,000 Para. 3 of the plaint runs as 
follows: 

After the receipt of the money and the 
execution of this document, the defendant did 
not deliver possession over it to the plaintill 
nor could he do so, ioasmuoh as he defendant 
had no right to transfer the said property! 

The plaintiff accordingly sued for the return 
of Rs. 4,000 consideration and also for 

interest.” 

The defence was that possession had 
been given to the plaintiff, and para. 15 
of^t.he writteu statement sets forth: 

This defendant purchased the said pro¬ 
perty in November 1914, under a registered 
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sale-deed from Mrs. Eates, the former owaer 
and remained the owner in possession thereof 
up to 27ch March 1924, the date of the execu¬ 
tion of r,he sale-deed in question, without the 
interference of any one. Similarly Mrs. Eates 
had prior to the purchase by this defendant, 
been the owner in possession thereof." 

The issues framed were: 

“(1) Has the plaintiff got any cause of 
aotion and right of suit ? 

(2j is he entitled to the refund of the sale 
price and damages ? If so, how much ? 

(3) To what relief, if any, is the plaintiff 
entitled.” 

We consider that the two lower Courts 
have failed to apply their minds to the 
real question at issue, i. e., whether the 
defendant was the owner in possession 
of plot 21, as he claimed in para. 15 of 
the written statement, and whether the 
defendant had power to transfer his 
interest. We have summoned from the 
Cautonment authority the registers of 
the Cantonment, and they show clearly, 
beyond any doubt whatever, that plot 2L 
is owned by Government and that the 
defend .nt had merely the interests in 
that plot of a lessee from Government. 
These registers are maintained under 
statutory provisions, and are as follows: 

“(1) Register of Government lands held by 
lessees outside baza ir, maintained under S. 271, 
Cautonment Code 19i2, No. 21 is entered in 
this register as leasehold. 

(2) Register of transfers of immovable pro¬ 
perties, maintained under S. 274, Cautonment 
Code 1912. This shows the transfer of plot 21, 
which is outered in this register as a lease¬ 
hold. 

(3) Register of private lands situated in the 
Allahabad Cantonment. There are only two 
entries iu this register of land owned by 
mabauts, and there is no entry of plot 21 in 
this register.” 

The history of this plot is as follows: 

It was leased first of all to aa indivi¬ 
dual called Abhey Charan Bose, head 
clerk of the Cantonment Magistrate’s 
office, and on 28th July 1902, this in¬ 
dividual executed a deed of a dwelling 
house in No. 37 and of this No. 21 to 
Mrs. Bates, who happens to be the 
mother-in-law of the plaintiff, for rupees 
3,503. The vendor purports to: 

“sell, ass'gn aod transfer all those pieoes or 
parcels of land numbered and known as sites 
Nos. 21 and 3. in theNew Caatonment Allaha¬ 
bad in the United Provinces of Agra and 
Ondh together wi.h the two dwelling houses 
kacha and pucca built.” 

The vendor, Abhey Charan Bose, did 
not explain in his sale-deed what his 

title consisted of He merely says: 

“I the said vendor at the time of executing 
these presents have in myself good rightful 
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power and absolute authority to grant and 
assure the aforesaid hereditaments and pre¬ 
mises hereinbefore expressed to be granted or 
otherwise assigned according to the true in¬ 
tent and meaning of these presents.'* 

The next transaction in regard to 
No. 21 is contained in a sale deed of 
19th November 1914, registered oa the 
same date, by which Mrs. Eates trans¬ 
ferred her interest to Kallu Mai Gauri 
Dat, of whom Gauri Dat is the father 
of the present defendant, Hanuman 
Pra c ad. This dooumeat states: 

“Whereas tho said Hanuman Prasad being 
now the sole and absolute owner (by a regis¬ 
tered sale-deed dated 28th July 1902) of all 
that piece or parcel of lind numbered and 
k iown as site No. 21 N iw Cantonment Allaha¬ 
bad together with a dwelling house and an 
out-houae.” 

In regard to this transaction we have 
had produced from the office of the 
Cantonment authority an application by 
the vendor showing that, on 20th Octo¬ 
ber 1914 the Cantonment authority 
granted sanction for the transfer of 
the interests of the vendor. It was 
therefore after sanction had been ob¬ 
tained from the Cantonment authority 
that Mrs. Eates executed this sale-deed 
transferring her interests in No 21. 
That application was later signed by 
the vendees, the signature being dated 
18th February 19L5. The terms of that 
application clearly admit that the pro¬ 
perty is held as the leasehold from the 
Cantonment authority. 

In the present case, the vendor (the 
defendant) did not take the precaution 
to obtain sanction from the Cantonment 
authority before he executed the sale- 
deed in suit in favour of the plaintiff. 
What happened was that, after the 
execution of this sale-deed, an applica¬ 
tion was made to the Cantonment autho¬ 
rity for sanction to transfer the interests 
of the vendor, and the order passed was: 

“It is impossible to sanction this application 
for transfer, as land is the property of the 
Government. The original vendor had no 
title, and has sold what was not his property. 

As we have shown above, a reference 
to the Cantonment registers establishes 
beyond all doubt3 that this attitude of 
the Cantonment authority is perfectly 
correct. The defendant had only the 
interests of a leaseholder, and he was, 
in no way whatever, entitled to transfer 
tho rights of a proprietor in plot 21. A 
considerable amount of argument has 
been made for the respondent on the 
ground that the appellant was placed 


1929 


J. W. Thomas v. Hanuman Prasad 


by him in physical possession of plot 21 
and the appellant collected some small 
sums from people to wnom the produce 
of the fruit trees was sold. There is ap¬ 
parently no bungalow on this number, 
although there are some out-houses. 

The chief question which now arises 
on this appeal is to what remedy, if 
any, is the plaintilf-appellant entitled. 
It was argued by the learned counsel 
for the respondent that there was no 
finding of the lower appellate Court 
that there was fraud or misrepresen¬ 
tation. We consider, however that there 
clearly was misrepresentation, because 
m the sale-deed in suit the defendant- 
[respondent purports to be the owner in 
* possession and to convey the title of an 
owner. As we have already shown, the 
defendant i3 a mere leaseholder, and he 
has no right to transfer even the rights 
of a leaseholder without the sanction of 
the Cantonment authority. 

The next point advanced by the learned 
counsol for the respondent was that no 
suit would lie for damages, unless the 
plaintiti proved that he had sustained 
actual loss. Wo consider, however, that 
the case comes primarily under S. 55 (2), 
I. P. Act, which states: 

The seller shall be deemed to contract with 
ho buyer that the interests which the seller 
professes to transfer to the buyer subsist and 
tnat he has power to transfer the same.” 

We v/ould also refer to S 35, Specific 
Kelief Act, which provides that a person 
interested in a contract in writing may 
sue to have it rescinded: 

‘(a-) Whore the contract is voidable or ter¬ 
minable by the plaintiff; 

vb) Whore the contraot is unlawful for 
causes not apparent on its face and the defen¬ 
dant is more to blame than the plaintiff.” 

On this point the somewhat remarka¬ 
ble argument was addressed to us by the 
learned couusel for the respondeat to 
the erlect that an agreement to sell no 
doubt constituted a contract, but that 
when the parties carried out that 
agreement in a written saie-deed, that 
tbe written saie-deed did not consti- 

aCt c at alUnd ^ere. 

fore S. 35 Specific Relief Act, would not 
|apply to that sale-deed We consider 

jthat there is nothing whatever in law to 
jsnpport such an argument and that every 
'Sale-deed does constitute a contract. We 

may also refer to illustration (a) to 
b 35, which states that a sale of a field 
will come under that section. We also 
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consider that the legal rights of the 
plaintiff may he regarded from the 
different angle of vision, viz , that the 
sale of the rights of the defendant was, 
conditional on the sanction of the Can-! 
tonment authority and that, subsequent 
to the execution of the sale-deed, the 
sanction of the Cantonment authority 
has been refused. It is therefore im¬ 
possible for the defendant to transfer his, 
rights as a leaseholder, because the Can¬ 
tonment authority has refused to allow 
him to transfer those rights. Accord¬ 
ingly, the case comes under S. 56, Con- 
tract Act, which provides: 

A contract to do an act which after the 

contract is made, become-} impossible, or, by 

reasou of some event wnicb the promisor 

could not prevent, uulawfn!, becomes void 

when the act becomes impossible or un¬ 
lawful.” 

We would also refer to illustration Ul) 
of this section, which states that a con¬ 
tract to take ia cargo to a foreign port 
becomes void when war is declared. We 
consider that the sale-deed in suit is 
void; but if it be not void, it can be 

rescinded under S. 35, Specific Relief 
Act. 

The case was also argued by the learned 
counsel for the appellant on the basis of 
a certain indemnity clause in the sale- 
deed ip suit, under which he would also 
be entitled to. interest in addition to the 
return of the principal; but we consider 
that, on the finding of tbe lower appel¬ 
late Court that the plaintiff is in posses¬ 
sion, that clause which relates to dis¬ 
possession does nob apply. 

Under these circumstances, the sale- 
deed being void or rescinded, we award 
to the plaintiff Rs. 4,000, the full amount 

of consideration, subject to the plaintiff 

abandoning auy possession he may have 
of plot 21 in favour of the defendant. In 
view of the fact that the plaintiff based 
his case solely on possession and our 
decree has been guided by other legal 
considerations, we consider that justice 
will be done in this case by awarding to 

the plaintiff-appellant half costs in all 
the three Courts. 

R.M./r.k, Appeal allowed. 
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Mukerji and Niamatullah, JJ. 

Jhabboo Mi sir —Applicant, 

v. 

Havaldar Teroari — Opposite Party. 
Civil Revn. No. 150 of 1928, Decided 
on 4th July 1929. 

Provincial Small Cause Courts Act, S. 17 
(1), proviso—Applicant not depositing amount 
-due but desirous to give security — Applicant 
must seek Court’s direction at the time of 
application—Evidence as to security may 
be taken subsequently. 

(Per Niamatull'ih , J.)—The meaning of the 
Section is that the applicant has the option 
either to deposit the amount of the decree in 
cash or give security. But if he elects to adopt 
the latter course, tho security must be -to the 
satisfaction of tho Court and subject to the 
Court’s directions. It is necessary that an ap¬ 
plicant who is not ready and willing todoposit 
the decretal amount and desires to give secu¬ 
rity instead should at tho time of presenting 
the application obtain the directions of the 
Court as regards the security. Tho evidence as 
t.o tho security being to the satisfaction of .the 
Court may be taken on a subsequent date: 

28 All. 470 , Ref. [P 842 G 2 ; P 843 G 1] 

(Per M ukerji, J .)—With the presentation of 
tho application for setting aside ox parte de¬ 
cree must seek Court’s direction .asking for its 
spocific order whether he should deposit oash 

or furnish security and in what mauner. 

[P 841 C 1] 

A. P. Pandey “for Applicant. 

K. Verma —*tor Opposite Party.^ 
Mukerji, J. —This is an application 

to revise the order of the Judge, Small 
Cause Court, Ballia, dated 3rd March 
1928 by which that learned Judge re¬ 
fused an application on behalf of a de¬ 
fendant judgment-debtor to set aside the 
ex pirte decree made against him on 

1st November 1927. 

The only p^int that requires decision 
in this Court is whether the learned 
Judge was right in dismissing the ap¬ 
plication on the ground (inter alia) that 
no direction of the Court was taken as to 

whether the judgment-debtor, should 
deposit, along with his application, the 

decretal amount or should furnish secu¬ 
rity to the satisfaction of the Court. 

We have to construe th j proviso to 
sub-S. 1, S. 17, Provincial Small Cause 
Court Act. It reads as follows : 

“Provided an applicant for an order to set 

aside a decree passed ox parte 
shall, at the time of presenting an applica¬ 
tion, either deposit in the Court the amount 
due from him under the decreo or in pursu¬ 
ance of the judgment or give security to the 
satisfaction of the Court for the performance 
of the deoreo or compliance with the judg¬ 
ment, as the Court may direct.” 


The plain construction of the above 
proviso would be that the applicant has 
to do one of two things and that he has 
to do such of the two things as may be 
dictated to him by the Court. The 
choice of the alternative lies, as to the 
performance on the part of the.applicant 
with the Court and not with the ap¬ 
plicant .himself. The two things that 
the applicant is required to do are (l) de¬ 
posit of the amount due from him under 
the decree or in pursuance .of the judg¬ 
ment and (2) giving of security to the 
satisfaction of the Court for the perfor¬ 
mance of the decree or the compliance 
with the judgment. It has been urged 
that where the jugdment-debtor. is pre¬ 
pared to deposit in Court the amount 
due from him under the decree or in 
pursuance of the judgment, it would be 
an unnecessary procedure on the part of 
the Court to solemnly signify that the 
security in cash may be deposited. Let 
us see if this is universally true. 

A Court of Small Causes, as consti¬ 
tuted under tho Provincial Small Cause 
Courts Act, takes cognizance of all suits 
of a civil nature exce^those specifically 
exempted from its cojjtizance ; (S. 15 of 
the Act). Thus there may be cases in 
which the deposit of what has been 
called the decretal amount may not be 
enough to satisfy the need of the P ro " 
viso to S. 17, Small Cause Courts Act. 
Take for example, this particular case. 
A father, by his will leaves his gun, as 
an heirloom, to the elder of his. two 
sons. The younger son, being desirous 
of keeping the gun used by his father in 
his lifetime, takes possession of it. LhQ 
elder brother sues for recovery of the 
nun Ordinarily, he would be required 
to value the gun both for the purpose of 
jurisdiction of the Court and also for tho 
purpose of enabling tho Court to assess 
a money value for the gun m case the 
same was not forthcoming as required 
by R. 10, O. 20, Civil P. C. Suppose the 
Court directs the younger son to pay Ks. 
250 as compensation if the gun is no 
forthcoming. The defendant may be 

perfectly willing to pay R*. 2o0 to t ic 

elder brother and keep the gun. Under 

the provision of O. ^L, ^ 1 

for recovery of the gun would be exe 

cuted bv actual seizure of the gun an. 
the delivery of it to the successful plain¬ 
tiff. It is only in the case of *11 effort 

at getting hold of the gun failing that 
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the compensation will be awarded to the 
plaintiff. Suppose that a decree is pas¬ 
sed, ex parte, in favour of the elder bro¬ 
ther against the younger brother. Then 
the younger brother presents an appli¬ 
cation to the Court for setting aside the 
ex parte decree, the Court may very 
well say to the applicant : 

“X won’t accept the deposit of Rs. 250 as a 
condition precedent to setting aside of the 
ex parte decree. The decree may bo executed 
today and the gun may be recovered this 
afternoon. You must produce two gentlemon 
of honour and moans as security to see that 
nothing short of the gun itself is forthcom¬ 
ing after the retrial of the restored suit is 
over.” 

Such a case, fco ray mind, would be a 
case in which the Court may very well 
say that security to the satisfaction of 
the Court shall be given and the de¬ 
cretal amount shall not be deposited as 
a condition precedent to the entertain¬ 
ment of the application. 

As I read the proviso to S. 17, I find 
no ambiguity whatsoever in it. The rule 
of law has to provide for all sorts of 
cases.- In cases where the -decree is of 
the simplest character, namely, where it 
directs payment of money by one party 
to another, the Court would surely pre¬ 
fer a deposit of the decretal amount to 
furnishing of any other kind of security. 
But where the Court, on the representa¬ 
tion of the applicant agrees to accept 
security other than cash security, it 
shall see, when it gives the direction 
that security other than cash security 
may be furnished, that such security is 
to the satisfaction of the Court. The 
words may direct” in my opinion have 
no reference to tho nature of the secu¬ 
rity. The nature of the security is suffi¬ 
ciently defined by the words, “to the 
statisfaction of the Court.” 

In my opinion, the proper procedure 
;when an application is made for the 
(Setting aside of an ex ptrte decree 
passed by a Small Cause Court or when 
an application for review of judgment of 
such Court is made is, to present a peti¬ 
tion to the Court, asking for its specific 
order as to what the applicant should do, 
in the nature of furnishing security. The 
Court will then, on considering the en¬ 
tire circumstances of the case, decide 
■whether a certain and what amount 
should be furnished as cash security or 
I whether it should, in suitable cases, in 
spite of offer of cash security require 


any other kind of security or whether, 
in the case of the decree being for money 
only, the Court will allow the applicant 
to furnish any security other than cash 
security and, in that case, will tell tho 
party, after hearing what sort of secu¬ 
rity he is prepared to furnish, whether 
the security proposed will satisfy it or 
not. I do not suggest that evidence as 
to the security being to the satisfaction 
of the Court may not ho taken on a date 
subsequent to that on which the applica¬ 
tion itself is presente 1. It may bo that 
the consideration of the question before 
tho Court will require more time than 
the Court is ablo to give on the day tho 
application is presented. All that is a 
subsidiary matter. Tho main thing is 
that, with tho presentation of the ap¬ 
plication the'applicant must invite tho 
attention of the Court to his application 
and seek the Court’s direction. 

In my opinion the order appealed 
against is correct, so far as the inter¬ 
pretation of the proviso to S. 17 goes. 
On this ground alone, I will‘dismiss the 
application with co9ts. 

Niamatullah, J. —This is an appli¬ 
cation for revision of an order passed by 
the Court of Small Causes at Ballia re¬ 
fusing to set aside an ex parte decree 
passed against the application on 1st 
November 1927. The application for 
order to set aside the ex parte decree 
was made on 15th December 1927. On 
the face of it, the application was made 
more than 30 days after the passing of 
the ex parte decree ; but the applicant 
sought exemption on certain grounds 
mentioned in his application, which, as 
I read the judgment of the lower Court 
have not been disposed of. It is, there¬ 
fore, not necessary to refer to this as¬ 
pect of the matter any further. The 
application for order to set aside the ex- 
parte dscree was not accompanied bv a 
deposit in Court of the amount due 
under the decree ; hut a security bond 
hypothecating immovable property, 
prima facie duly executed, was filed. It 
was disallowed by the Court below on 
the grounds (l) that : 

‘’the direction of the Court at tho time 
the presenting of the application as to whe' 
ther he should deposit in Court the amount 
due from him under the deoreo or give secu¬ 
rity to tho satisfaction of the Court for tho 
performance of the decree, as requirod by the 
proviso of 3. 17, Cl. 1. Provincial Small Cause 
Courts Act,” 
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had not been obtained, and (2) that the 
security offered with the application 
was n^t such as satisfied the Court on 
the date on which the application was 
presented. 

\t is contended in revision that no 
direction of the Court was necessary as 
regards the deposit of the decretal 
amount in cash or the security to be 
furnished under S. 17, Provincial Small 
Cause Courts Act, nor was it necessary 
to adduce evidence of the sufficiency or 
otherwise of the security on the date 
on which the application was presented 
if subsequently the applicant could 
satisfy the Court that the security 
offered was adequate 

The proviso to S. 17, Provincial Small 
Cause Courts Act, is somewhat ambigu¬ 
ously worded. Omitting words with 
which wo are not concerned, it runs 
thus : 

“Provided that an applicant for an ordor to 
set aside a, decree passed o:v parte shall, at tho 
time of presenting his application either depo¬ 
sit in the Court the amount due from him 
under tho decree or give security to the 
satisfaction of the Court for the performance 
of the decree, as the Court may direct.” 

The last five words, “as the Court may 
direct” give riso to an ambiguity which 
makes certain piovisions in the proviso 
a little obscure If they are intended to 
refer to the two alternatives mentioned 
in it, namely, (1) eithor to deposit the 
decretal amount, or (2) give security to 
the satisfaction of the Court, the gram¬ 
matical construction would lead to the 
result that the applicant must obtain 
the direction of the Court at the time of 
presenting his application as to whe¬ 
ther he should adopt one or the other 
of the two alternatives. It is obvious 
that no Court will refuse to accept 
deposit in cash ; but the section, as it 
stands, makes the observance of the for¬ 
mality to obtain the Court’s direction 
necessary. If, in the absence of the 
direction of the Court, sufficient security 
is given and the applicant cannot he 
deemed to have complied with tho re¬ 
quirements of the proviso, it is equally 
arguable that a deposit without a speci¬ 
fic direction does not comply with tho 
requirements of it. It seems to mo that 
the words in question have no gramma¬ 
tical relation to the two alternatives al¬ 
ready mentioned. The applicant has 
been given the option either to deposit 
in cash, or to give security to the satis¬ 


being to the 
I do not think 


faction of the Court ; and in the latter 
case, provided the security is to tbe| 
satisfaction of the Court, no permission 
of the Court to furnish security is 
needed. The question then arises as to 
whether the direction contemplated 
relates to the security 
satisfaction of the Court, 
this is the case . 

To give security to the satisfaction of the 
Court, as the Court may direct” 

wou ] d he a very clumsy language to use 
and I do not think the framers of the 
proviso intended that construction. If 
we were at liberty to insert the word 
“such” between “give” and “sfeurity” 
so as to make that particular part of the 
proviso to be : 

“to give such security to the satisfaction 
of the Court, as the Court may direct,'’ 

no ambiguity would be left, and the 
proviso would be capable of an obvi¬ 
ously sensible interpretation, namely, 
that tho direction of the Court is 
necessary as regards the kind of the 
security which, when furnished, should 
satisfy the Court as regards its suffici¬ 
ency. I am inclined to think that, even 
without inserting the word “such,” as 
suggested above the proviso in capable 
of that interpretation, in which case : 

“to give security to tho satisfaction of the 
Court, as the Court mey direct,” 

meins that tho nature and kind of the 
security must be according to the direc¬ 
tion of tho Court, which should also he 
satisfied as regards its. sufficiency. In 
this view of the matter, which I accept, 
it is necessary for an applicant, who is 
not ready and willing to deposit the de¬ 
cretal amount with his application for 
an order to set aside the ex parte decree 
and desires to give security instead 
should “at the time of presenting his ap¬ 
plication” obtain the direction of the 
Court as regards the chiracter of the 
security, i e. whether it should he by 


hypothecating proprietary tenure, fixed 
rate tenancy house property, pledge of 
ornaments, or the like. Of course, in 
every case the Court should be satisfied 
as regards the sufficiency of the security 
to be furnished according to its direc¬ 
tions. This is a separate requirement 
altogether. It is not, in my opinion, 
necessary that the Court should be 
placed in a position to express its satis¬ 
faction as regards the sufficiency of the 
secu rity at the time of presenting the 

application. If the Court is not satis- 
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fied on that question on the evidence 
which the applicant can produce forth¬ 
with, it is open to the applicant to 
satisfy the Court on that point at a 
Ja er but convenient stage, and if the 
Court is then able to record its satisfac¬ 
tion, I think the requirement of the 
section i3 made out. 

The only cise decided by this Court, 
to which reference has been made in 
course of arguments, is Jag an Nath v. 
Chet Ham (1J which is an authority for 
the proposition that an applicant for an 
order to set aside an ex pirte decree 
passed by a Court of Small Causes must 
either deposit the decretal amount ia 
cash or furnish security. It does not 
decide the second point which arises in 
the case before us. The learned Judges 
have expressed au opinion on the second 
point which supports the view which I 
have taken. They observe : 

“We tbiuk tbat-tho meaning of the section 
is that the applicant has the option either 
go deposit the amount of the decree in cash 
or give security. But if ho elects to adopt the 
latter course, the security must bo to the 
satisfaction of the Court and subject to the 
Court's directions.” 

They were not cilled upon to say, and 
jhave not said, that the Court should 
express its satisfaction as to the suffi¬ 
ciency of the security at the time when 
the application is presented. Having 
taken the view thit the applicant has 
the option either to deposit the am¬ 
ount in cash or to give security, direc¬ 
tion ol the Court could have only been 
meant to refer to the character of the 
security. 

For the reasons already stated, while 
I do not agree with the Court below 
that any direction of the Court is neces¬ 
sary as to whether the applicant for an 

order to set aside the ex pirte decree 
should furnish security instead of de¬ 
positing the decretal amount in cash, 
or that the applicant must obtaia 
a certificate, so to say, as regards the 
Butlicieucy of the security at the 
time of presenting his application, I 
maintain the order sought to be re¬ 
vised on the ground that the appli¬ 
cant should have obtained the direc¬ 
tion of the Court as regards the character 
of the security which he proposed to 
offer, and that an omission to obtain 

(1) [1906] 28 All. 470=3 A. L. J. 318=(1906) 
A. W.N. 93. 
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such direction was fatal to the success 
of his application. 

By the Cojrt. —Tne application in 
revision i3 dismissed with costs. 

R.M./r.K. Application dismissed . 

A. I. R. 1S29 Allahabad 843 

B . Mears, 0. J. amd Sen, J. 

Suraj Pal Singh —Creditor— Appel - 
lant. 

v. 

Shib Lal —Insolvent—Respondent. 

First Appeal No. 50 of 1928, Decided 
on 10th July 1929, from order of Addl. 
Dist. Judge, Aligarh, D/- 17th December 
1927. 

Provincial Insolvency Act (1920), S. 42 
(a)—S. 42 (a) does not stand in way of dis¬ 
charge unless fraudulent acts on part of 
insolvent or circumstances which he could 
have controlled are shown. 

Whore it 19 truo that the assets of the insol¬ 
vent are loss than annas eight in the rupee 
on the amount of unsecured liabilities but it 
has not been shown that this state of things 
has been brought about by any fraudulent act 
on the part of insolvent or by circums' a nces 
whioh he could Lave controlled, S. 42 (a) does 
not stand in the way of the insolvent procur¬ 
ing the disoharg}. [P 814 C 1] 

N. P Asthana —for Appellant. 

Panna Lal —for Respondent. 

Judgnent —This is an appeal by Raj 
Suraj Pal Singh of Awagarh from an order 
directing the discharge of Shib Lil, an 
insolvent. 

Shib Lal was adjudicated an insolvent 
in November 1925. The amount of the 
scheduled debts came to about Rs. 18,500, 
out of which the debts for which the 
insolvent was responsible to the Raja 
came to about Rs. 8,500. The assets of 
the insolvent which were available to the 
Official Receiver consisted of a building 
which was sold by the Receiver for Rs. 80. 
Tno finding of the Court below is that 
the insolvent is not possessed of any other 
property. It appears that the appellant 
obtained his decree against the respon¬ 
dent some time in November 1921. The 
insolvent transferred certain properties 
belonging to him by certain alienations 
between 1921 and December 1924 The 
present appellant instituted the suit for 
the sotting aside of some of these alie¬ 
nations on the ground that they were 
without consideration, that they were 
fictitious and the so-called alienations 
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woro merely cloaks intended to save the 
property from the clutches ef the credi¬ 
tors. The suit was dismissed by the 
trial Court and the decree was upheld in 
appeal. The application for discharge 
having been made by the insolvent, the 
said application was resisted by the pre¬ 
sent appellant on various grounds. It 
was alleged that the insolvent had sup¬ 
pressed his account books and was guilty 
of gross fraud and was carrying on busi¬ 
ness in the name of other persons. The 
learned District Judge finds that there is 
no proof of these assertions. It was 
alleged that the present application ought 
not to have been allowed, because it was 
in the teeth of S 42(a), Provincial Insol¬ 
vency Act (Act 5 of 1920J. It is true 
: that the assets of the insolvent are less 
than eight annas in the rupee on the 
( amount of unsecured liabilities, but it 
has not been shown that this state of 
things has been brought about by any 
fraudulent act on the part of the insol¬ 
vent or by circumstances which he could 
have controlled. Under the circumstan¬ 
ces, S. 42, Cl. (a), does not stand in the 
iway of the insolvent procuring his dis¬ 
charge. We think that the order of the 
'Court below is right, and we dismiss 
this appeal with costs. 

r.m./r.k. Appeal dismissed. 
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Dalal, J. 

Mt. Wahid an —Defendant—Appellant. 

v. 

Mt. Aliman —Plaintiff—Respondent. 

Second Appeal No. 602 of 1928, De¬ 
cided on 18th July 1929, from a decree 
of Sub-Judge, Mainpuri, D/- 31st Janu¬ 
ary 1928. 

Civil P. C , S. 11—Suit dismissed for want 
of cause of action, is not a bar. 

Whoro there is no cause of action, the Court 
has no jurisdiction to try a case and ij? not 
competent to decide otlmr issues. Under 
3. 11 tho bar arises only whore the issue has 
been directly and substantially raised in a 
former suit. Where there is no ciuso of 
action, no matter in tin plaint can be directly 
and substantially in issue. Therefore suit 
dismissed on the ground that there is no 
cause of action is not a bar under the prin¬ 
ciples of res judicata. [P 844 C 2] 

N. P. Asthana —for Appellant. 

M. A. Aziz —for Respondent. 


Judgment. —The plaintiff’s suit for 

possession was decreed by the lower ap¬ 
pellate Court and the defendant; has come 
here in second appeal on the ground that 
the suit was barrel by the principles of 
res judicata. The plaintiff had brought 
an earlier suit for possession in 1926. In 
this suit various issues were framed and 
all of them were decided by the Munsif. 
The suit, however, was ultimately dis¬ 
missed on the ground that there was no 
cause of action. It has been rightly 
pjinted out by the lower appellate Court 
that the former suit ought not to have 
been dismissed but proceedings should 
have been taken by the Munsif under 
0. 7, R. 11, which lays down an imper¬ 
ative injunction tnat the plaint shall be 
rejected where it doe3 not disclose a 
cause of aotion. 

This is an important matter, because 
under R. 13, it is laid down that 
the rejection of the plaint on any of 
the grounds hereinbefore mentioned 9hall 
not of its own force preclude the 
plaintiff from presenting a fresh plaint 
in respect of the same cause of action. 
This imperative duty was not per¬ 
formed by tho Court. The plaint is 
to be rejected before proceeding with the 
trial of the suit and it may therefore be 
said that when there was no cause of 
action, the Court had no jurisdiction to 
try the case and was not competent to 
decide the other issues Under S. 11, 
Civil P. C., tho bar arises only where the 
issue has been directly and substantially 
raise! in a former suit. When there 
was no cause of action no matter of the 
plaint can be said to be directly and 
substantially in issue in the former suit 
All that tho plaintiff submitted to was[ 
that she had no cause of action for the 
suit and by submitting to that opinion 
she had no opportunity to appeal against 
the other findings of the trial Court in 
the previous suit. For these reasons, 1 
agree with the opinion of the lower 
appellate Court an 1 hol-1 that the suit 
was not barred by the principles of res 
judicata. There is no other point in the 
grounds of appeal worthy of notice. 

This appeal is dismissed with costs. 
R.M./ft.K. Appeal dismissed. 
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Dalal, J. 

Mukhtar Ahmad —Defendant—Appli¬ 
cant. 

v. 

L ashman Prasad —Plaintiff—Opposite 
Party. 

Civil Ravn. No. 150 of 1929, Decided 
on 151li July 1929, from order of Sub- 
Judge, Muzaffarnagar, D/'- 11th February 
1929. 

(a) Agra Tenancy Act (1926), S. 181 — 
S. 181 merely provides for precedence of 
rent claim where distraint is genuine—No 
relief is afforded to third person against 
fraudulent distraint by zamindar. 

The provisions of 3. 181 afford no relief to 
a third p>rsou against a fraululeat distraint 
collasively brought about by a zamindar 
agiinst his tenant. These provision* merely 
provide for the precedence of a rent claim 
where the distraint is genuine. [P 845 G 1] 

(b) Jurisdiction—Civil Courts — Jurisdic¬ 
tion of civil Court arises where a person de¬ 
rives benefit by fraud or collusion. 

Where fraud or collusion is alleged and one 
person has derived benefit and another has 
lost by such Iraud or collusion, the jurisdic¬ 
tion of the civil Court certainly arises. 

[P 845 C 2] 

Mukhtar Ahmad —for Applicant. 

Shiva Prasad Sinha —for Opposite 
Party. 

Judgment.—The Subordinate Couits 
certainly had jurisdiction in this matter. 
The plaintiff held a decree against one 
Jhandoo a tenant of the defendant Mukh¬ 
tar Ahmad. What Jhandoo did was to 
got up a fictitious distraint by the 
zamindar and thereby fraudulently pre¬ 
vented the plaintiff from recovering the 
amount of his decree by selling Jhandoo’s 
crops. Bjth the Subordinate Courts 
have found that really no rent was due 
from Jhandoo to Mukhtar Ahmad and 
that the distraint was collusive and 
fraudulent. It was argued that the juris¬ 
diction lay entirely with the revenue 
Court under S. 181, Ten Act. The pro¬ 
visions of that section, however, afford no 
relief to a third person aginst a fraudu¬ 
lent distraint collusively brought about 
by a zamindar agiinst his tenant. Those 
provisions merely provide for the prece- 
lence of a rent claim where the distraint 
is genuine. The claim for rent is to pre¬ 
vail over a claim against a tenant for any 
other purpose. The Tenancy Act does 
not provide for a suit of the nature of the 
one filed by the plaintiff. Wherever 
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fraud or collusion is allege I and one per¬ 
son has deri ve J benefit and anot her has; 
lost by such fraud or collusion, the 
jurisdiction of the civil Court certainly 
arises. 1 

This application is dismissed with 
costs. 

R.M./k.K, Application dismissed. 
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Dalal, J. 

Raghuraj Singh —Applicant. 

v. 

Hargobind —Opposite Party. 

Civil Revn. Nd. 80 of 1929, Decided on 
12th July 1929, from order of Dist. 
Judge, Agra, D/- 21st Decsuber 1928. 

(a) Agra Tenancy Act (192S,», S. 242 (lj (a) 
— Interpretation— ‘Subject matter.” 

The words “subject; mattsc” in S. 242 (LJ (a) 
refer to 9ubjec -mUtoc of th 3 suit and not 
to the subject matter of tko appeal. [P 84G G 1] 

(b) Interpretation of Statutes —Repealing 
Acts. 

When a particular interpretation has been 
attached to certain words, the same iutorpre 
tation should be attached to subsequent re¬ 
pealing Acts. [P 846 G 1] 

Panna Lai —for Applicant. 

Judgment—With all respect, I do 
not agree with the opinion of the learned 
Judge Mr. Be.nuet, at present a Judge 
of this Court. The interpretation de¬ 
sired is of S. 242 (1) (a), Tenancy Act. 
It is as follows: 

“An appeal shall lie to tho District Judge 
from the decree of an Assistant Gollector of 
the first class or a Collector in any of the 
suits included in group A of Scb, 4 in 
which (a) the amount or valuo of tho subject- 
matter exceeds Rs. 200.” 

The learned Judge is of opinion that, 
the subjecfc-mattei refers to the subject- 
matter of the appeal. Ever since 1887, 
when the Bengal, Agra and Assam Civil 
Courts Act (12 of 1887) was passed, 
jurisdiction of different Courts in appeal 
has been fixed in accordance with the 
subject-matter of the suit which has 
been made the criterion, and not the 
subject-matter of the appeal. The word 
“which” must refer to the nearer word 
‘ suits” and not to the further word “ap¬ 
peal.” If the word “which” is made 
to refer to the appeal, Cl. (b) of the sec¬ 
tion will sound very strange. It is suffi¬ 
cient to put the two interpretations side 
by side to see which is tho better and 
more natural interpretation: 


Raghuraj Singh v. Hargolind (Dalal, J.) 



S46 Allahabad SAROOP SlNGH v. NARSINGH (Dalai, J.) 


“Ia which suit tho reat annually payable 
by a tenant, has been in issue in the Court of 
first instance, and is in issue in tho appeal.” 

is good drafting, while if we read 

“In vvhioh appeal the rent annually pay¬ 
able by a tenant has been in issue in the 
Court of first instance, and is in issue in the 
appeal.” 

much scope will be left for improvement 
in drafting. An appellate matter cannot 
be said to be in issue in the Court of 
first instance, while a suit matter can 
bo in issue in the Court of first instance. 
Coming to the proviso, it is definitely 
stated there that when the amount or 
vatue of the subject-matter of tho suit 
.exceeds Rs. 5,000, tho appeal shall lie to 
r.he High Court. The foundation of the 
jurisdiction of this Court is the subject- 
matter of the suit. A proviso refers bick 
to make an exception in something that 
went before and not to make an exception 
in something totally different that may 
have preceded. There will also be a 
conflict of jurisdiction if the interpreta¬ 
tion of the learned District Judge is ac¬ 
cepted. According to the proviso, where 
the 3ubject-matter of the suit exceeds 
Rs. 5,000 an appeal comes to this Court. 
Taking the instance of an appeal in such 
a suit of tho value of Rs. 2,000, according 
to the proviso the appeal will lie here, 
while, according to the interpretation put 
by the learned Judge on the previous 
clause, the appeal will lie to the District 
Judge. When the jurisdiction is divided 
between the District Cjurt and this 
Court the principle of division must be 
the same and not different. Finally, the 
words of Cl (a) are copied from Cl. (a), 
S. 177, Act 2 of L90L which were formerly 
copied from 8. 189, Act 12 of 1881. The 
words have ever since 1881 been inter¬ 
preted as “subject-matter of the suit,” 
ind when a particular interpretation has 
ooan attached to certain .words the same 
interpretation should be attached to sub¬ 
sequent repealing Acts. 

Tne order of the learned Judge return¬ 
ing the petition of appeal is set aside, 
and he is directed to admit the appeal 
and decide it according to law. 

The memorandum of appeal filed here 
shall be returned to Mr. Panni Lil. 

I make no order as to costs here. Costs 
below shall follow the result. 

r.M./r.K, Order set aside. 
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Dalal, T. 

Saroop Singh — Defendant—Appellant. 

v. 

Narsingh and others— Plaintiffs—Res¬ 
pondents 

Second Appeal No. 611 of 1928, Deci¬ 
ded on L7th July 192.9, from a decree of 
2ad Sub-Judge, Saharanpur, D/- lith 
January 1928. 

(a* Transfer of Property Act, S. 52—S. 52 
does not apply to execution proceedings of 
money decree. 

In execution proceedings of a money decree, 
no right to immovable property is directly 
and specifically in question, and the provi¬ 
sions of S. 52, therefore, do not apply: 14 
C.W.N. 677, Ref. [P 846 0 2] 

(b) Civil P. C., O. 21, R. 54 (1)—Attach¬ 
ment operates as prohibition against aliena¬ 
tion only from date on which proclamation 
is made and copy of order affxed. 

Au attachment operates as a valid prohibi¬ 
tion agaiast aliouatioa of the attached pro¬ 
perty only from the date on which thj acces¬ 
sary proclamation is made and copy of tho 
order affixed as contemplated in O. 21, R. 54. 
Where no ovidoace of prohibitory order under 
O. 21, R. 54 II) and its proclamation is given 
an alienation by the juigment-debtor cannot 
bo impeaohod. 42 Mad. 814, Foil. [P 847 0 2] 

Akktar Hussain Khan —for Appellant. 

Nehal Chand —lor Responds its. 

Judgment.— On 24th March 1927 

during execution of a money decree ob¬ 
tained by the defendant an order was 
passed for the attachment of the property 
in suit. Two days after this order was 
passed the property was sold by a private 
sale by the ju igment-debtor, the owner 
of the property, to the plaintiffs. The 
plaintiffs failed to have the attachment 
removed in the execution Court, so they 
instituted the present suit under O. 21, 

R. 63, Civil P. C., for a declaration that 
the property is not liable to be 9old in 
execution of the defendant Sirup Singh’s 
decree. The lower appellate Court de¬ 
creed the suit on two grounds: (1) that 
the doctrine of lis pendens as enunci ifced 
in S 52, T. P. Act, did nob apply and (2) 
that the order of attachment did nob give 
the judgment-debtor the benefit of the 
provisions of S 64, Civil P. C. 

In execution proceedings of a money 
decree, no right to immovable property 
is directly and specifically in question, 
and the provisions of S 52, T. P. Act, 
will, therefore, nob apply. Counsel for' 
the respondents referred the Court to a 
bench ruling of the Calcutta High Court 


1929 


Allahabad 847 


Janki Kuar v. Nanda (Sen, J.) 


in Mahadeo Saran v. Thahur Prasad 
Singh (1). It was held there chat where 
a property not mortgaged is attachel in 
execution of a money decree the doctrine 
of lis pendens doe3 not apply to the sale 
of the property. 

The defendant did not produce in evi¬ 
dence that a prohibitory order under 
O. 21, R 54 ( i) had be9n serval on the 
judgment-debtor before the execution of 
the sale-deed in favour of the plaintiff?; 
nor his it been proved that the order w is 
proclaimed at some place on or adjacent 
to the property attached as required by 
Cl. (2) of that rule. It w is his duty to 
produje proof thereof, and in the absence 
of such pro if it must be presume! that 
the prohibitory order wis not served on 
the judgment-debtor nor procl line l at 
,the property before 26th Mirch 1926. 
There is a Full Bench ruling of the 
Madras High Court on the subject, Sm - 
napaii v. Arunazhalam (2). It was hold 
in Ghat cise that an attachment operates 
las a valid prohibition against aliena¬ 
tion of the attached property only from 
the date on which the necessary procla¬ 
mation is mile and copy of the order 
'affixed as contemplate! in 0 2L, R. 54. 

This aopeal is dis nissel witu costs. 

R.M /?UC. Appeal dismissed. 

(1) [HiO] U 0. W. 1ST. 6/7 =5 I. G. 40 = 11 
0. L. J. 523. 

(2) [191), 42 Mid 811 =37 M. L. J. 375=10 
iM L W. 3)1=53 I.G. 207 =(1910) M.W. 
N. 673 (F.B.). 
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S£N, J. 

Janki Kuar and others —Plaintiff'3— 
Appellants. 

v. 

Nanda and another —Defendants—Res¬ 
pondents. 

Second Appeal No. 271 of 1928, Deci¬ 
ded on 9th July 1929, from a decree of 
Dist Judge, Agra, D/- 22nd November 
1927. 

Agra Tenancy Act (3 of 1926), S. 266— 
Some cosharers not impleaded — Suit though 
bad under S 266, should not be dismissed — 
Plaintiff should be allowed to bring the 
cosharers on record. 

rhjugli a aiiio is bad in law under S. 266, 
because certain cos'aarers have not been im¬ 
pleaded in the suit, the plaintiffs should not 
be penalised by the entire dismissal of tho 
suit and an opportunity should be afforded to 
him to proooe 1 with the suit after bringing 
the cosharera on rocord. [P 847 G 2] 


G. Aganrala —for Appellants. 

Indu Bhushan Banerjec and S. N . 
Gu^ta —for Respondents. 

Judgment. —This is a plaintiff’s ap¬ 
peal arising out of a suit for recovery of 

Rs 209-7-2, beiug the rent of certain 
cultivated land for 1333 and kharif 
1334F. The suit was instituted by the 
appellant Mt. Janki Kuer, who is the 
wife of Sri Narain. Th ide ei lant ag iiast 
whom the claim was launched, wa9 ono 
Nanda, a resident of and cultivator of 
mauza Karsora. Another cosharer im¬ 
pleaded in the suit was Raja Dat Prasad 
Singh, rais of Mursan. The suit was 
resisted inter aha on the ground that, 
under the piovisions of S 266 Act 3, 
of 1926, the 9uit was bad in law, because 
there were certain other cosharers who 
had been left out from tho suit and with¬ 
out impleading whom the suit coul 1 not 
proceed. Tne trial Court gave effect to 
this contention, and further held that 
part of the rent hid been piid by the 
tenint in good faith to Raja Dit Prasad 
aforesaid. Tie lower appellate Court 
has affirmed this decision. 

The pliintiff, along with an appeal to 
tliis Court, has presented an application 
pr tying that the other cosharers, namel\ 
Sri Narain and Het Ram, be also added 
to the array of parties. Sri Narain it 
tho husband of the plaintiff, and Het 
Rim is their son. I should have given 
effect to this contention and directed 
that the plaintiff should not bo pen.lised 
by an entire dismissal of tho suit by 
reason of the non-joinder of these two 
persons and that an opportunity should 
be afforled to the plaintiff to proceed 
with his suit after Sri Narain and Het 
Rim wore brought on tho record. ( 

The trouble, hnvever, is this. The 
defendant has filed an affidavit, which 
has not bean traversed and which shows 
that during the pendency of the suit and 
after the dismissal of the suit by the 
trial Court, the Collector, proceeding 
under Cl 2, S. 45, Land Revenue Act 
(Act 3 of 1901), attached the mahal or 
part of the mahal and held it under his 
direct management, because a qualified 
nominee of tho original lambardar was 
not appointed. The plaintiff was the 
lambardar of the mahal shortly before 
the institution of the suit. She however 
was removed from the lambardarship. 
No person was appointed as lambardar in 
her place. The cosharers had failed to 
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no no i n a 1 0 a n y pe r so nasi a m b a rd a r. Under 
too ci 1 cuinstances, the Collector proceeded 
unlor S. 45(2), Land Revenue Act, and 
brought the property under his direct 
management. The property continues 
to be under the direct management of 
the collector, and during the continuance 
of this arrangement the tenant has pud 
the balance of the rent due to him to the 
revenue Court amin acting for the Collec- 
toi. The result is that the entire rent 
foi the period in suit has already been 
paid by the principal defendant. It 
will serve, therefore no useiul purpose 
to direct that other persons should be in¬ 
cluded^ in the array of parties. The 
result is that I dismiss this appeal with 


1929 


costs. 


R M./r.K. 


Appeal dismissed. 
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MuiCERJi AND N1AMAT(JLLAH, JJ. 

Seen of Stale —Applicant. 

v. 

h. Harbans Prasad Vaish —Opposite 
Party. 

Civil Revn. No. 161 of 1928, Decided 
on 3rd July 1929, against order of Small 
Cause Court Judge, Banda, D/- 16fch 
February 1928. 

Railways Act, (9 of 1890), S. 54—Railway 
Company can re-ciassify and re-calculate 
rates when right is reserved in railway re¬ 
ceipt, 

Whero bha right of “romaasuremant, re- 
weighinant, reel issilioabiou and recalculation 
ot tho rates” is reserved by the Rail.vty Com- 
paay in the railway receipt, tho railway has 
tho rigiit to reclassify aud recalculate rates 
and charge an additional suui of monoy; 29 
A'l. 223 (b\ B.), Dist. [P 819 C lj 

U. S. Ba.jpai—i or Applicant. 

Judgment.—In this revision the op¬ 
posite party i3 unrepresented and the 
learned Government Advocate who ap¬ 
pears for the petioner had to dischtrge 
the difficult duty of representing both 
sides of the case and in our opinion he 
has done : ,that, as was expected of him, 
admirably. It appears that the opposite 
party had consigned tj himself certain 
amount of jaggery from a railway station 
called Belharghab on tho 0. R. section of 
the E. I. Ry. to a station callei Karvi 
situated on the G. I. P. Ry. The goods 
had to travel over the 0. R. R. and E. 1. 
sections of the E. I. Ry and the G. I. P, 
Ry. Over the G. I. P. Ry, and the E. I. 
section of the E. I. Ry. a certain rate 


known as first class rate’ was charged. 
Over the 0. R. section of the E. L Ry. 
a-certain rate known as (C/F) was charged. 
It appears that under the rules of the 
R til way, first class rates should have 
been chargsd over the 0. R. section also. 
The vC/F) rate is reserved for jjMessrs. 
Carew and C) , appireafcly because they 
aie a largo customer of the railway with 
respect to jaggery. When the goods arri¬ 
ved at Kirvi the station staff demanded, 
besides another item, Rs. 26-6-9 in excess 
of the freight declared in the railway re¬ 
ceipt. The respondent paid this sum and 
then instituted the suit out of which this 
appeal has arisea for recovery of this sum 
of money namely Rs. 29-6-0 and also ano¬ 
ther sum of Rs. 4-5 (as to which there is 
no dispute) and interest. The suit was de¬ 
creed by the learned Judge, Small Cause 
Court; hence this petition ia revision. 
The petition came before a learned single 
Judge of this Court, but having regard to 
the importance of the decision to the 
Railway the matter was referred to a 
Bench of two Judges. The learned Go¬ 
vernment Advocate has drawn our atten¬ 
tion to the Full Bench cise of Chuni Lai 
v. Nizam's Guaranteed State R>i. Ltd.(l) 
and has sought’to distinguish that case 
from theca9e before us. 

In the case in Gkunni Lai v. Nizam's 
Guaranltced State liij. Ltd. (I) it ap¬ 
pears, a certain consignment of chillies 
in two waggms was male. Tlie officers 
of the railway, at the destination char¬ 
ged an excess freight on tho basis of what 
had been described as ‘miund rates/' 
The rail way officer at the place of con¬ 
signment charge! freight at what has 
been described as ‘waggon rate. There 
was some difference between the two and 
tho question was whether the officer, 
at the station of consignment, having 
decided to charge at the waggon rate the 
railway company could, subsequently, 
charge at tho maund rate. The lotrned 
Juiges held that the contract htviag been 
made in one way, could not be altered 
subsequently. They repudiated the argu¬ 
ment that the officer at the stition of 
consignment was not authorized to enter 
intD the contract. Then the counsel of 
the railway argued that the right reser¬ 
ved by the Railway Company of “re¬ 
weigh meat, re-cla39ification and re-cal- 
culation of the rates” gave them a right 

(1) [1907J 29 Ail. 223=4 ATTj/ J. 8o==119j7) 

A. W. N. 21 (F. B.). 
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to change the waggon rate into oauind 
rates. Their Lordships held that this 
reservation did not cover the case before 
them. 

In this case, the learned Government 
Advocate has cpntended that the words 
quoted above (which will be found prin¬ 
ted at the back of the railway receipt, 
para. 6) covered the present case. The 
learned Government Advocate has shown 
to us the E. I. Ry. pamphlet No. L con¬ 
taining general classification of goods 
and also the Goods Tar ill part IA of the 
G. I. P. Ry. and has satisfied us that the 
C/F rate is reserved for a particular cus¬ 
tomer, viz., Carew and Co., while the 
ordinary customer has to pay the first 
class rate for jaggery when the goods are 
carried at owner’s risk, as in this case. 
Chap. 3 of the E. I. Ry. pamphlet 
shows that there are ten classes of goods 
and for each class a separate rate is laid 
down. It follows that for every class of 
goods a specified rate is charged under 
the rules of the railway. The books al¬ 
ready mentioned show that all kinds of 
goods which are subject of traffic have 
been classed under those ten heads and 
they are charged for accordingly. It 
must bo perfectly clear, therefore, that 
the railway officer at the place of con¬ 
signment should have charged over the 
R. section also, the ‘first class rate* and 
not the C/F rate. 

Now the question is whether the rail¬ 
way can make a fresh calculation on the 
basis of fresh classification. As we have 
said, para. G of the conditions pro¬ 
vided at the back of the railway receipt, 
does give the railway a right to re-clas- 
jsify and re-calculate the rates. The re¬ 
classification will place the goods under 
class f and the re calculation of rate (fixed 
; tor first class) will give the additional 
■sum of Rs 29-6-0. The present case is, 
therefore, entirely different from tho case 
before the Full Bench. We allow tho 
petition in revision and reduce the decree 
granted to the respondent by tho Court 
below, by the sum of Rs. 29-6-0 and pro¬ 
portionate interest and proportionate 
costs. The costs in this Court will be 
borne by the applicant himself as there 
i3 no contest and as the petitioner's own 

servant was responsible for the initial 
mistake. 

R.M./r.k. lie vision allowed. 
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Mukerji and Iqbal Aiimad, JJ. 

Askari Husain — Applicant. 

v. 

L. Chunni Lai and others —Opposite 
Parties. 

Civil Revn. No. L8G of 1928, Decided 
on 4th July 1929, against the order of 
Diet. Judge, liulandshahr, I)/- 3rd 
March 1928. 

Mahomedan Law—Wakf—Civil Court can 
entertain application for sanction to trans¬ 
fer wakf property— District Judge takes 
place of Qazi of day of old. 

Under Mahomedan Law vakf property 
cannot be transferred without the sanction of 
tho Qizi. In olden days tho Qa/.i con Id sanc¬ 
tion transfer of wakf property only while 
exercising oivil powers. Naturally, therefore, 
in the present day, the mutwalli has to go to 
a civil Court to obtain tho sanction and 
the District Judge has jurisdiction to enter¬ 
tain such application : A. /. R. 1921 Cal. 473, 
Ld. on . [I> 850 C 1] 

Haider Mehdi and Zafar Mehdi —for 
Applicant. 

N. C. Vaish —for Opposite Parties. 

Judgment. This is an application 
to revise an order of the learned District 
Judge of Bulandshahr, dated 3rd March 
1928 by which that Judge rejected an 
application made to him by tho peti¬ 
tioner to obtain the Judge’s sanction to 
certain proposed transfers of some pro¬ 
perty alleged to bo wakf. The learned 
Judge refused tho application on the 
ground that he had no jurisdiction to 
entertain it. 

In the Court below the application 
wa3 opposed by certain creditors of the 
estate. They are, in this Court repre¬ 
sented by Dr. N. C. Vaish. His clients 
have filed an affidavit in this Court 
stating that they are no longer interested 
in tho property anl that certain moneys 
due to them have been rexlisei by two 
auction sales. The learned counsel, how¬ 
ever, urged that tho decision of the Court 
below was right. 

We have given tho petition in this 
Court our best consideration anl have 
corne to the conclusion that the learned 
Judge had the jurisdiction to hear the 
application and should have hoard it. 

It is a piece of substantive Mahome¬ 
dan Law that a mutwalli whether the 
wakf be a public or a private one-cannot, 
practically speaking, transfer property 
without the sanction of the Qazi. The 
mutwalli’s power of transfer is very 
much limited indeed. Cases may occur 
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in which a transfer of a portion of the 
wakf property, if timely made, would 
save the rest from destruction or loss. It 
is stated in the petition that the present 
case was like that. If the sanction cf 
the Qazi has to be obtained, under the 
Maho nedau Law, and, if without a 
previous sanction being obtained, no 
purchaser may be forthcoming to pur¬ 
chase the property except at the risk 
of losing it eventually, it is necessary 
that the mutwalli should be in a posi¬ 
tion to obtain that sanction. 

Then the question is, who is the 
officer to whom the mutwalli should go. 
So far a3 our information goes, in the 
jolden days, the Qizi exercised both civil 
and criminal functions. In the present 
day, the civil and criminal functions 
fare separately exercised in British India. 
'The Q izi could sanction transfer of wakf 
property only while exercising his civil 
powers. Naturally therefore, in the 
present day, the mutwalli has to go to 
a civil Court to obtain the sanction. 
Now there are several grades of civil 
|Courts namely the District Judge, the 
Subordinate Judge and the Munsif. The 
District Judge is theoretically at any 
irate, the principal Court of original 
civil jurisdiction. The application may 
therefore, be properly made to him by 
the mutwalli. 

This is the conclusion at which we 
nave arrived on a consideration of the 
principles involved in the cise. As to 
authority, in numerous decided cases by 
the Calcutta High Court it has been held 
that in the mofussil, the District Judge, 
and in Calcutta proper, a Judge of the 
Original Side of the High Court are the 
officers who may be said to have taken 
the place of the Qazi of the days of old. 
The latest case on the point is JIabibzr 
Rahiman v. Saidannessa Dibi (I). E min¬ 
ent text-book writers like Amir Ali and 
Tyabji express the same opinion. 

We accordingly hold that the Court 
below has jurisdiction to entertain the 
application. 

We allow the application, set aside 
the order of the Court below and remand 
the application of the petitioner to the 
Court below for disposal according to 
law. Having regard to the fact that the 
point is a new one, so far as this pro¬ 
vince is concerned, we direct that the 
parties shall pay their owq costs in this 

(1) A. I, R, 1924 Cal. 473=-51 Cal. 331. 
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Cmrt. The costs so far incurred in the 
Court below will be at the discretion of 
that Court. 

R m./r.k. Application remanded. 
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Bennet and Iqbal Ahmad, JJ. 

B. Tlirdey Narain , Mukhtar— Appli¬ 
cant. 


v. 

Emperor— Opposite Party. 

Civil Revn. No. 236 of 1928, Decided 
on 12th July 1929, against order of Dist. 
Judge, Pilibhit, D/- 14bh February 
1998. 

(a) Civil P. C., O. 16—Jurisdiction to im¬ 
pose fine vested by S. 32 can be exercised 
only in manner laid down by O. 16. 

Section 32 vests the Court with jurisdiction 
to impose fine for failing to comply with a 
summons. The mode in which the jurisdic¬ 
tion so vested in the Court is to be exercised 
is indicated by 0. 16. It follows therefore 
that the jurisdiction to impose fiae can only 
be exercised in the manner laid down by 
0. 16. [P 852 0 1J 

(b) Civil P. C., O. 16, R. 12—Order under 
R. 12 can be passed only if proclamation 
has been issued or a warrant for arrest is 
issued or order for attachment is passed. 

An order under R. 12 can be parsed only if 
a proclamation has been issued uador Cl, (2), 
R. LO or if no proclamation has been issued 
either a warrant has been issued for the arrest 
of the witness or an order for attachment of 
his property has been passed or if a proclama¬ 
tion as well as a warrant has been issued or an 
order for an attachment of the property of the 
witness has been passed. If neither of those 
conditions are satisfied, the Court has no 
jurisdiction bo -impose fine under R. 12 : 31 
G. L. J. 363 ; 57 I. G. 302 and A. I. R. 1925 
Mad. 1217, not Foil. [P 853 C 2] 

# (c) Civil P. C., Ss. 30 and 32 — Fine 
can be imposed only upon persons not ap¬ 
pearing in obedience to summons to give evi¬ 
dence and required to give evidence and not 
on persons not required subsequently to 
produce evidence. 

By S. 30 the Court is authorized to issue 
summonses to persons only whon their pre¬ 
sence is required to givo evidence etc., and by 
S. 32 the Court is given power to enforco the 
attendance of such persons for that purpose 
by imposing fine. In other words fine can be 
imposed only on a person who is required to 
attend the Court in connexion with a case and 
does not appear in obedience to the summons 
of the Court and not on a person who after 
failure to attend on fcho date for which ho was 
summoned is not required to give evidence etc. 
and has not been called upon to appear on a 
subsequent date. [P 853 C 2, P 854 C 1] 

* (d> Civil P. C., O. 16, R. 10 (2)—Court 

can issue proclamation only when evidence 
or document is material. 

The Court can issue proclamation under R. 

10 (2) only on being satisfied that the evidence 
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of the witness or tho production of the docu¬ 
ment; is material and that he has without 
Jawful excuse failed to attend or produce the 
document. [-P 35i C 1] 

(e) Interpretation of Statutes — Proper 
course is to examine language and find out 
natural meaning — Judge should not go out¬ 
side the letter of enactment according to its 
true construction. 

It is a well settled rule of interpretation 
that where a question arises as to the con¬ 
struction of the particular provisiou of the 
statute, the proper course is to examine the 
language of the Act and to find out its natural 
moaning. If the meaning is plain it is not 
permissible to give a go-by to that meaning 
simply on the ground that that morning 
would lead to undesirable results. 

[P 354 G 1] 

S. B. Johari and Bam Samp — for 
Applicant. 

Uma Shankar Bajpai — for the 
Grown. 

Judgment. —This application in revi¬ 
sion is directed against an appellate 
order of the District Judge of Pilibhit, 
affirming an order of the learned Muusif 
of Pilibhit by which that officer imposed 
a fine of Es. 50 on the applicant under 

. 3. 32, Civil P. C, 

The applicant was summoned as a wit¬ 
ness in a civil suit by the plaintiff of 
that suit. The summons was duly served 
on him and he was required to attend 
the Court on 19bh May 1927, but he 
failed to appear on that; date. The plain¬ 
tiff filed an application that, before the 
evidence is recorded, arguments be heard 
on a question of law that called for deter¬ 
mination in the case. This application 
was granted and the Court decided the 
case on a preliminary point and no evi¬ 
dence was recorded. 

The learned Munsif called on the ap- 
licant to show cause why he should not 
he fined under S. 32, Civil P. C. The 
applicant filed a written statement em¬ 
bodying the reason for his failure to at¬ 
tend the Court on 19th May 1927, and 
prayed that ho be excused for having 
disobeyed the summons. The learned 
Munsif, however, was disposed to take a 
serious view of the matter because the 
applicant : 

: ‘is a lawyer and is expected to care for law 
more than an ordinary man” 

and passed the order referred to above. 

The applicant filed an appeal in the 
Court of the District Judge. In appeal 
before him it was argued that there 
was sufficient cause for the applicant’s 
failure to appear in Court in obedience 
■-to the summons and that in any case, 
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without a previous order of attachment 
under 0. 16, E. 10, the learned Munsif 
had no jurisdiction to impose fine on the 
petitioner. The learned Judge came to 
tlie cinclusion that no sufficient -cause 
had been made out by the petitioner for • 
his failure to attend the Court on 19tli 
May 1927. This finding of the learned 
Judge is a finding on a question of fact 
and cannot bo, and lias not been assailed, 
before us. 

In support of the argument that the 
learned Munsif had no jurisdiction to 
pass the order, reliance was placed on be¬ 
half of the applicant on two cases de¬ 
cided by the Calcutta High Court viz. : 
Bam Gopal v. Secy, of State (1) and 
Askutosh Mullick v. Secy, of State (2J. 
Both are single Judge decisions and in 
those cases it was hold that no order can 
be passed under E. 12, 0. 16, unless 
there has been a previous order of at¬ 
tachment under E. 10, 0. 16. The learned 
Judge after noticing the fact that “no 
distinction can be founded upon the fact” 
that the order was passed by the Munsif 
under S. 32 and not under 0. 16, B. 12 
of the Code, proceeded to examine the 
provisions of 0. 16, Er. 10 and 12, and 
came to the conclusion .that a Court has 
jurisdiction to pass an order imposing a 
tine under S. 32 and 0. 16, E. 12 of the 
Code, even though there ha3 beeu no pre¬ 
vious order for attachment. He gave the 
following two reasons for not following 
the decisions of the Calcutta High Court. 

In the first place he pointed out that as 
attachment under Cl. (3), E. 10 is to be 
an attachment of property of the witness: 

“fco such au amount;, not' exceeding the 
amount of the costs of attachment and of any 
fine which :nay bo imposed under R. 12,” 

it follows that 

“imposition of fine under R. 12 takes place 
before the order of attachment undor R. 12.” 

The second reason assigned by him was 
that the wording of E. 12 by which the 
Court : 

‘‘is authorized to order tho property of the 
witness to be attached and sold, or, if it has 
already beon attached under R. 10 then to be 
sold,” 

confirms the view that the fine may be 
imposed oven in cases where there has 
been no attachment. 

This application was put up for hear¬ 
ing before a learned Judge of this Court 
and his attention was drawn to the case 

(1) * [1918J-31 C.L.J. 361=53 I.C. 425. * 

(2) ' [1918]-57 I.C. 302. 
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of Feta Nagayya , In re. (3), in which it 


has been held that neither the issue of a 
proclamation, nor an order for attach¬ 
ment of property under R. 10, 0. 16 
Civil P. C., is a condition precedent to 
the imposition of a tine under R. 12 and 
he, in view of the conflict between the 
decisions of the Calcutta and the Madras 
High Courts, has referred this case to a 
Bench of two Judges. 

The learned counsel for the applicmt 
lias, on the authority of the Calcutta 
decisions, argued that the order of the 
leirned Munsif was without jurisdiction 
and, the leirnol Covernment Advocate 
has supported the order on the grounds 
assigned by the learned District Judge. 

After giving the matter our be 3 t con¬ 
sideration, we have come to the conclu¬ 
sion that the argument of the leirned 
counsel for the applicant is well founded 
and ought to prevail. 

The Code of Civil Procedure consists 
of that which is termed the “body of the 
Code” and of the rules. The body of the 
Code is fundamental and creates juris¬ 
diction, while the rules lay down the 
mode in which that jurisdiction is to be 
exercised. The body of the Code has to 
bo read in conjunction with the parti¬ 
cular provisions of the rules. The provi¬ 
sions relevant to the matter before us are 
to bo found in Ss. 30 and 32, in the body 
of the Code and in Rr. 10, 11 and 12 of 
O. 16. S. 30 giV63 jurisdiction to the 
Court to issue summonses to persons 
whose attendance is required either to 
give evidence, or to produce documents 
etc , and S. 32 vests the Court with 
ijurisdiction to' issue a warrant for the 
arrest of the witness, or to attach and 
• sell his property, or to impose a fine upon 
him, or to order him to furnish security 
for his appearance. The mode in which 
the jurisdiction so vested in Court is to 
jbe exercised is indicated by O. 16. It 
'follows therefore, that the jurisdiction 
go impose fine can only be exercised in 
Ghe manner laid down by O. 16. 

We, therefore, proceed to examine the 
provisions of the relevant rules of that 
order. The procedure to be followed by 
a Court, where a witness fails to comply 
with a summons, is provided for by R, 10 
and it is laid down by sub-Cl. (2) of that 
rule that when the Court is satisfied that 
tho evidence of the witness or the pro* 
A ucti on of the document that he has been 

(3) A I R. 1925 Mad. 1247=19 Mad. 941. 
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called upon to produce is material, and 
that the witness has, without lawful ex¬ 
cuse, failed to appear or to produce the’ 
documont in compliance with the sum¬ 
mons or has intentionally avoided ser¬ 
vice, the Court may issue a proclamation 
lequiring him to attend to give evidence 
or to produce the document and by 01.. 

(3) of that rule the Court is further am- 
powered : 

in lieu of or at the time of issuiug such pro¬ 
clamation or at auy time afterwards” 

to issue a warrant for the arrest of the* 
witness and 

make an order for the attachment of his pro¬ 
perty to such an amount as he thinks fit, not 
exceeding the amount of the costs of attach¬ 
ment aud of any fine whicii may be imposed 
undor R. 12.” 

Rule 11 has reference only to those 1 
cises in which an order of attachment 
has been passed. Then comes R. 12„ 
which provides that : 

“the Court may, where such person does not 
appear, or appears but fails so to satisfy tho 
Court, impose upon him such a fine not ex¬ 
ceeding Rs. 509 as it thinks fit, having 
regard to his condition in life and all tho cir¬ 
cumstances of tho case, and may order his 
property, or any part thereof, to bo afctaohed 
and sold or, if already attached undor R 10, 
be sold for th3 the purpose of satisfying all 
costs of such attachment, togothor with the 
amount of the said fine, if any.” 

In the case of Ram Oopal v. Secretary 
of State (L) a learned Judge of the Cal¬ 
cutta High Court held that tho Court 
can only proceed under R. 12 where there 
his been previous order of attachment of 
property undor R. 10, and repelled the 
contention that R. 12 must bo read im¬ 
mediately after Cl. 1, R. 10, that is, that 
a Court has jurisdiction under R. 12 to 
impose a fine on a witness who lias failed 
to obey the summons issued by the Court 
though the Court has nob passed an order 
of attachment. As already stated, to 
the same effect is the decision of another 
learned Judge of the same High Court in 
Hosan AH Bepari v. Emperor (4). On 
the other hand two learned Judges of the 
Madras High Court in Feta Nagayya , In 
re (3), held that a Court has jurisdiction 
under R. 12 to impose a fine on a wit¬ 
ness simply on the ground of the failure 
of tho witness to obey the summons of 
the Court, and that it is not at all neces¬ 
sary for the exorcise of jurisdiction under 
that rule to issue a proclamation or to 

(4) [1918] 24 0. W. N. 024=57 I. C. 101=21. 

Gr. L. J. 581. 
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issue a warrant or pass a:i order for at¬ 
tachment of property under Cls. 2 and 3, 
R. 10. The learned Judges were of opi¬ 
nion that: 

“bo say that, a Judgo cannot fine a witness 
for disobedience of summons unless the preli¬ 
minaries are first gone through of attaching 
his property or issuing a proclamation against 
him is to put an unnecessary limitation on the 
powers of Court to deil with the refractory 
'witnesses. ” 

There is no decision of this Court to 
guide us in the present matter but, on 
an examination of the provisions of 
Ss. 30 and 32 and of 0. 16, Rr. 10 and 12 
we are, with a.l respect, unable to agroe 
either with the decisions of the Calcutta 
High Court or with the decision of .the 
Madras High Court. 

In our judgment the Court can only 
proceed under R. 12 when the provisions 
of Cl. 2 or Cl. 3, R. 10, have been com¬ 
plied with. In other words fine can bo 
impo3od on a witness under R. 12 only 
where the Court has already issued a pro¬ 
clamation, calling up m the witness to 
atten l to give evidence or to attend to 
pro luce the document, or has issued a 
warrant of arrest or passed an order for 
attachment of property. The words 
such a person” in R. L2 clearly have re¬ 
ference t) the person to whom proclama¬ 
tion has been issued under Cl. (2), R. 10, 
or against whom proceedings have been 
taken u uler Cl. (3), R. 10 and who doe 3 
not an pear, or on appearance fails to 
satisfy the Cmrt that he had lawful ex¬ 
cuse for not obeying the summons of tho 
Court. The reasons assigned by the 
learned Judges of tho Madras High Court 
for holding that the words “such person” 
in R. 12 have reference to a person to 
whom a summons has been issued and 
who lias failed to attend does not com¬ 
mon! itself to us. R 12 provides not 
only with respect to cases where the 
witness does uot appear hut also with 
respect to cises where the witness ap¬ 
pears hut fails to satisfy tho Court that 
ho had lawful excuse lor not appearing. 
To accept the interpretation put by the 
learned Judges of the Madras High Court 
would he to totally ignore the following 

words in R. 12: “or appears hut fails to 
satisfy the Court.” 

The words quoted above cannot have 
reference to a witness who has failed to 
attend the Court on the date for which 
.he was summoned to appear, but have ap¬ 
plication to the case of a person who 


having failed to obey the summons of the 
Court appears on a subsequent dato to 
show cause for his failure and, therefore, 
the words ‘such person’ in R. 12 cannot 
have reference to a person who ha3 not 
been called upon by a proclamation to 
attend the Court on a particular date, or 
against whom proceedings have not been 
taken under Cl. 3, R. 10 

We are further of opinion that if a 
proclamation has been issued under Cl. 2 
tho passing of an order for attachment, or 
tho issue of a warrant under Cl. 3, R. 10, 
is not essential to vest the Court with 
jurisdiction to proceed under R. 12, but 
if no proclamation has been issued then 
the Court eaunot impose a fine under 

R. 12 without either issuing a warrant 
or passing an order for attachment. The 
issue of a warrant or the order of attach¬ 
ment contemplated by Cl (3).is entirely 
in the discretion of the Court, and may 
be made to take the place of proclamation 
or may ho in addition to the issue of 
proclamation. 

In short the conclusion at which we 
have arrived is as follows: 

An order under R. 12 can be passed; 
only: j 

(1) ffa proclamation has been issuedj 

under Cl. (2), R. 10, or; j 

(2) If no proclamation has been issued, 

either a warrant lias been issued for the 
arrest of the witness or an order for at¬ 
tachment of his property lias been passed 
or; J 

(3) tf a proclamation as well as a war-! 
rant has been issued or an order for at-i 
taehment of the property of the witness 
has been passed. 

If neither of these conditions are satis¬ 
fied tho Court has no jurisdiction to im¬ 
pose fine under R. 12. 

It turbher appears to us that the power 
ot the Court to issue a proclamation or a 
warrant, or to pass au order for attach¬ 
ment, or to impose a fine is circumscri¬ 
bed by other limitations. By S. 30 the 
Court is authorized to issue summonses 
to persons only when their attendance is 
required to give evidence etc., and by 

S. 32 the Court is given tho power to en¬ 
force tho attendance 1 of such persons 
for that purpose by imposing a fine. Id 
other words fine can be imposed only on 
a person who i3 required to attend the! 
Court in connexion with a case and who 
does nob appear in obedience to the sum¬ 
mons of the Court, and not on a person 
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who after his failure to attend on the date 
for which he was summoned, is not re- 
Squired to give evidence or produce a 
document and has net been called upon 
to appear od a subsequent date. In the 
present case, as we have already stated, 
the applicant’s attendance was not at all 
necessary for the purpose of giving evi¬ 
dence as the case was decided on a preli¬ 
minary point. 

, Equally so, the .Court can issue a pro¬ 
clamation under Cl. (2), R. 10 only on 
lbeing satisfied that the evidence of the 
witness or the production of the docu¬ 
ment which he is called upon to produce is 
material and that ho has, without lawful 
excuse, failed to attend or to produce the 
document. 

Before closing our judgment wo would 
like to say a few words as regards the 
observations of the learned Judges of the 
Madras High Court that to interpret the 
soctions and rules noted above as we do 
must lead to: 

“a groat and unnecessary limitation on the 
powers of Courts to deal with refractory wit¬ 
nesses.” 

It is well settled rule of interpretation 
Jhat, where a question arises as to the 
construction of the particular provisions 
of a statute, the proper course is in the 
first instance to “examine the language 
|of the Act and to ask what is its natural 
'meaning” H the meaning is plain, it is 
jnot permissible to give a go-by to that 
'moaning simply on the ground that that 
'meaning would lead to undesirable re¬ 
sults. In our judgment it is not within 
Ibho province of a Judge to disregard or 
to go outside the letter of the enactment 
according to its true construction 

For the reasons that we have given 
above we allow this application, set aside 
the order imposing fine on the applicant 
and direct that the fine, if paid, be refun¬ 
ded to him. 

r m./r.k. Application allowed. 

■ X ■■ 
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SULAIMAN AND PCLLAN, JJ. 

Uma Shankar Lai and other; —Plain¬ 
tiffs—Appellants. 

v. 

Mahabir Prasad and others —Defen¬ 
dants—Respondents. 

First Appeal No. 400 of 1926, Decided 
on 26th June 1929, against decree of 
Dist. Judge, Ghazipur, DA 27th April 

1920 


# # (a) Hindu Law—Alienation— Head of 
joint Hindu family cannot transfer by gift 
immovable property to stranger unless for - 
spiritual benefit. 

A head of joint Hindu family ha3 no aufcho* 
rity to transfer a part of family immovable- 
property by way of gift to a person who is not 
a near relation of his, the transaction not be 
ing for any piom purpose or for spiritual 
benefit, even though he is under obligation to 
the • donee (the donee having educated and 
holped donor’s sons in difficulties.) [P 855 0 1] 

(b) Transfer of Property Act, S. 51— 
Transferee of immovable property making 
improvements in good faith is entitled to- 
compensation on eviction. 

Where transferees spend considerable sums 
in overhauling a house, acting in good faith 
and on assurance that thoy are entitled to it, 
it is just and equitable that they should be^ 
paid the amount spent, on oviction. 

[P 855 C 2]' 

(c) Hindu Law—Alienation—Gift declared 
void—Compensation cannot be awarded in- 
lieu of it. 

Either a gift is good and binding upon the 
family or it is not. But where onoe the gift- 
has been declared to be void the donor s heirs- 
cannot be deprived of their property and com¬ 
pelled to take compensation for it. [P 855 0 ll. 

N. P. Asthana — for Appellants. 

Janlii Prasad— for Respondents. 

Judgment. —This is a plaintiff's ap¬ 
peal arising out of a suit for recovery of 
possession of a house in the city of 
Ghazipur. On the finding of the Court 
below this house belonged to the ances¬ 
tor of the plaintiffs Munshi Lachhman 
Prasad. Lachhman Prasad was Kayasth 
by caste and had a Rajput girl as his 
wife or mistress from whom a son Dip 
Narain was born. In either view he was 
an illegitimate son. He died leaving a 
son Mahabir Prasad, defendant 1. The- 
plaintiffs are the sons!of Ramapat Lai, a- 
grandson of Lichhman Prasad who joint¬ 
ly with his nephew Dip Narain Lai exe- 
cutOvd a deed of gift of this house on 5th 
June 1913 in favour of Mahabir Prasad.. 

At that time no son had been born tc 
Dip Narain Lai but Ramapat Lai had 
sons alive who were minors. The plain¬ 
tiffs' case was that the family was joint 
and that the gilt wa3 without authority.. 
The plea taken in defence was that this 
house was acquired by Lachhman Prasad 
for his Rajput mistress and had been in 
occupation of the defendants all along. 

In the alternative it was pleaded that 
the defendant had spent a large sum of 
money in overhauling the house which 
could not be given back to the plaintiffs 
without payment of compensation. 
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The learned Subordinate Judge has 
found that Dip Narain Lai and Raraapat 
Lai were separate, that the house had not 
been acquired for the Rajput girl but 
was a part of the ancestral property and 
that the defendant had overhauled the 
house and spent Rs. 1,050 on it. He, 
however, held the plaintiffs were not on- 
titled to possession of any portion of the 
house but should be given Rs. 250, half 
of the value of the house at the time of 
gift. 

The plaintiffs have appealed and the 
defendants have filed cross-objections. 
The evidence in favour of the finding 
that Dip Narain Lai and Runapat Lai 
were separate is convincing and we see 
no reason to disturb that finding. It is 
also clear that the house was a part of 
the family property and therefore Dip 
Narain Lai had a half share in this 
house. At the time when he made the 
transfer he had no other member of his 
joint family in existence and was fully 
competent to transfer it. It is, therefore, 
obvious that the plaintiffs are not entit¬ 
led to claim the half share of Dip Na¬ 
rain Lai. 

As regards the remaining half share in 
which the plaintiffs have jointly an in¬ 
terest the order of the Court below can¬ 
not be supported. Either the gift was 
.good and binding on the family or it was 
not. Tne plaintiffs cannot he deprived 
of their immovable property and com¬ 
pelled to take compensation for it. 

It seems to us that Ramapab Lai as a 
head of a joint Hindu family had no au¬ 
thority to transfer a part of the family 
immovable property by way of gift to a 
person who was not a near relation of 
his, the transaction not being for any 
pious purpose or for spiritual benefit. 
No doubt the recitals in the document 
and the evidence suggest that Ram pat 
Lai felt himself under an obligation to 
Mahabir Prasad inasmuch as the latter 
had educated his sons for a long time 
and had been helping them in their diffi¬ 
culties. It is also a fact that Mahabir 
Prasad and hi3 family had been occupy¬ 
ing this house for a very long time. In 
spite of all this the Hindu law does not 
authorize the head of a joint family to 
make a gift in view of such considera¬ 
tions. The alienation therefore cannot 
be upheld. 

The learned Subordinate Judge ha 3 
taken a further view that inasmuch as 
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the house was actually overhauled the 
transaction might bo treated as a license 
which has ceased to become revocable 
because of the permanent constructions 
that have boon made. The deed does not 
purport to grant a license to the donee, 
nor was it ever the case of the donee 
that ho had been given permission to 
build a house upon this land. This view 
therefore cannot bo accepted. 

At the samo time it is quite obvious 
that the house at the time was in a tot¬ 
tering condition and dangerous to live in. 
Acting in good faitli and on the assurance 
received from Rxmapat Lai and his 
nephew the defendants believed that 
they were entitled to retain this house 
aud spent considerable sums in over-| 
hauling it. This finding of the Court 
below is that Rs. 1,050 in all were spent' 
on it. 

We, therefore, think that it will be 
just and equitable to order that the 
plaintiffs should be allowed the posses¬ 
sion of half the house on payment of half 
the amount spent by the defendants for 
improvements, that is to say Rs. 525. 

We accordingly allow this appeal and 
modifying the> decree of the Court below 
decree the claim of the plaintiffs for re¬ 
covery of possession of half the house on 
payment of Rs. 525 within three months 
from this data. The rest of the claim 
would be dismissed. 

In view of our findings in the appeal 
the cross-objections have no force. In 
view of the special circumstances of thi3 
case we direct that the plaintiffs should 
bear their own costs throughout and pay 
half the costs of the defendants. If the 
amount is not paid within the time fix¬ 
ed the whole suit shall stand dismissed 
with costs in both Courts. 

R.M./r.K. Decree modified. 
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Mears, C. J., and Bennet, J. 

Nathu —Appellant. 

v. 

Emperor —Opposite Party. 

Criminxl Appeal No. 382 of 1929, 
Decided on 11th June 1929, against order 
of Sess. Judge, Etah, D/- 6th April 1929. 

Evidence Act, S. 26—Statement made in 
presence of police officer is not admissible. 

A statement made in the presence of a Sub- 
Inspector and a constable who had the ac¬ 
cused under arrest at the time and not re- 
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corded by Magistrate under S. 164, Criminal 
P.C., is not admissible in evidence. [P 856 C 2] 


Uma Shankar Bajpai —for the Crown. 

^ Judgment. —This is an appeal by one 
Nathu Brahmin against a sentenco of 
Jeath passed on him under S. 302, I.P.C., 
and a reference for confirmation of that 
sentence. Nathu has not been represented 
by counsel before us because it was re¬ 
ported that he had sufficient means to 
employ counsel, lie has not done so, 
but the case has been very fairly placed 
before us by the learned Government 
Advocate. 

The facts are that the deceased Munshi 
and his brother Kashi Ram who has be¬ 
come a Sadhu owned a half share in an 
occupancy holding in Sarauth village and 
the accused Nathu owned the other half 
share. Nathu formerly lived in a village 
about a mile from Sarauth called Jasrath- 
pur and in that village also lived one 
Mt. Rainka who was married to Baldeo 
Brahmin, and the mother of Baldeo 
Brahmin was a sister of the mother of 
Nathu. Baldeo died when Mt Rainka 
was a young girl of about 15 or 16 years 
of age and after his death, sho states that 
she became the mistress of both the ac¬ 
cused and the deceased. Subsequently, 
the accused and deceased removed her to 
the house in mauza Sarauth and lived 
with her to the knowledge of each other. 
In September 1927 Munshi disappeared, 
and subsequently his brother Kashi Ram 
on his return to the village made en¬ 
quiries from the accused as to what had 
happened to Munshi. The accused made 
evasive replies and in consequence of this 
Kashi made several petitions to the Dis¬ 
trict Magistrate, of which two have been 
placed on the record. In these applica¬ 
tions Kashi Ram accused Nathu and other 
persons of murdering Munshi. Investi¬ 
gations were made, but the Sub-Inspector 
was not able to find any trace until 10th 
October 1928. On that date the Sub- 
Inspector received information to the 
effect that the bones of the deceased 
would be found buried in an old well a 
few paces from a house where deceased 
and accused had lived in Sarauth. That 
information was apparently derived from 
Ram Narain and TJmrao Singh and they 
in turn had derived that information from 
the witness Mt. Gomti who i3 the aunt 
of the deceased and the accused. 

Mt. Gomti some two or two and a half 
months previously had come to stay with 
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the accused in the house in Sarauth and her 
suspicions had been aroused by the fact 
that this well had been filled in and that 
she found the accused putting more earth 
on it when it subsided during the rains. 
The Sub-Inspector excavated the well and 
found in it a number of human bones 
which have been stated by an expert to 
be those of a young man and to have 
been buried for a number of months. The 
expert found injuries on the bones—one 
cut on the left lower jaw and another 
cut on the cervical vertebrae. These two 
injuries could have been caused by the 
chopper which belonged to Mt. Rainka. 
The Sub-Inspector states that the accused 
handed over this chopper to him on 11th 
October 1928. The Sessions Judge has 
allowed evidence to bo given of a state¬ 
ment or confession alleged to have been 
made by the accused on that date to a 
Deputy Magistrate who is a resident of 
the village of Sarauth and who was then 
on leave. As that statement was made 
in the presence of a Sub-Inspector and a 
constable who had the accused under 
arrest at the time, we consider that that 
statement is not admissible in evidence.! 
No record was made of the statement- 
under S. 164, Criminal P. C We note, 
however, that the learned Judge has not 
laid much stress on this confession bo- 
cause he considers that the other evi¬ 
dence on the record is sufficient for the 
conviction of the accused. That other 
evidence consists mainly in tho very full 
and detailed statement made by Mt. 
Rainka. In this she describes how the 
accused struck the deceased with the 
chopper two blows at midnight and killed 
him and how he subsequently disposed 
of the body in the blind well two nights 
after the murder. We consider that that 
statement of Mt. Rainka is worthy of 
credit. In addition to this evidence 
there is also the conduct of the accused. 
After Munshi disappeared, the accused 
made no report whatever of tho dis¬ 
appearance. lie falsely represented to 
Munshi’s brother Kashi Ram that Munshi 
had gone to look for Kashi Ram ; and the 
accused disposed of various articles of 
property such as a harmonium, books 
and other things which had belonged to 
the deceased. 

For all those reasons we consider that 

% 

the case ha3 been brought home to the 
appellant' Nathu beyond any doubt 
whatever and we confirm the conviction 
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' a nder S. 302, I. P. C., and the sentence 
of death. The appeal is dismissed. 

R.M /R-K. Appeal dismissed 
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Mears, C. J. and Bennet, J. 

Sayiduddin —Applicant. 

v. 

Abdul Bari — Opposite Party. 

First Appeal No. 1 of 1929, Decided 
on 8bh July 1929 from an order of Dist. 
Judge, Moradabad, D/- 21st December 
1928. 

Guardians and Wards Act, S. 17—Guar¬ 
dianship—Right to custody of minor child 

depends upon circumstances concerning 
welfare of minor. 

J?ho ciccumsSancss that the mother of the 
minor girl h.vj been forced to leave the house 
of the person claiming guardianship, that 
there has been litigation bjtween them, that 
the person claiming guardianship i 3 the legal 
heir of the minor girl aid that the minor 
girl wishes to remiin with the person who 
helped her mother and for whom she has 
life-long affection, make it desirable that girl 
should remain in the custody of the person 
with whom she has so long stayed. [P 857 C 2] 

M. A. Azii—\ or Applicant. 

Mushtaq Ahmad —for Opposite Party. 

Jugdent.— In this case the interops 
cd the minor must be our first considera¬ 
tion, and we can'have no doubt that the in¬ 
terests of the minor can only bo pro¬ 
tected and. her life continue to be happy 
by maintaining her in the house where 
9ho was a child of nine months oil. The 
position is that Abdul Biri had a son 
named Akhfcar Husain. He married Mt. 
Habiba Bano, and he having died on 
9th January 1920, Abdul Bari was 
guilty of soma conduct, not exactly 
specified, towards Mt. Habiba Bano which 
made it necassiry for her brother-in-law 
to interfere and apply to the Magis¬ 
trate under 8. 100, Criminal P. C. for 
an order for her protection. The evi¬ 
dence is that at that time Abdul Bari 
was proposing to marry Habiba Bano, 
the widow, to some undesirable person. 

It appears that she had some property. 
Sayiduddin having obtainel a warrant 
for her removal from the house of Abdul 
Bari, the warrant was executed and she 
came over to live with her sister who 
had married Sayiduddin. Later she 
married Fakhruddin the brother of Sayid- 
■ucldin and he died in May 1925. There¬ 
upon she married Sayiduddin, and she 


herself died on 13th January 1928. 
Throughout all this period the minor 
child, who is the subject of this litigation, 
had lived with her mother or with 

Sayiduddin and Fakhruddin. Immedia¬ 
tely on the death of Habiba Bano, Abdul 
Bari became active. De has been made 
a guardian of the prooerty of the minor 
and to that Sayiduddin oilers no objec¬ 
tion, but he strenuously resists Abdul 
Bari being made a guardian of the person 
of the minor on the ground that be, 
throughout the child’s life, has stood in 
tho position of a father to her, and further 
that this child, now of about nine years 
of age, herself wishes to remain with 
Sayiduddin, and there i9 the further 


grave objection tbit Abdul Bari is the 
legal heir of this child and would becomo 
the owner of her property in the event of 
her untimely death. 

We think that these considerations are 
quite sullicient lor us to reverse the deci¬ 
sion of Mr. Hunter, who did not, in our 
opinion, sufficiently consider tho circum¬ 
stances under which Habiba Bano was 

forced to leave the house of Abdul Bari, 
nor the circumstances of the litigition 
which Habiba Bano anl Abdul Bari had 
engaged in, nor the circumstances that 
tnis child can have no affection whatever 
foi Abdul Bari, but has a life-long affec¬ 
tion for Sayiduddin and the final circum¬ 
stance that Abdul Bari is the legal heir 
of the minor. All these circumstances 
in our opinion make it desirable for us 
to order that the child do remain in the 
custody of Sayiduddin. 

In view of the circumstance, which 
Mr. Mushtaq Ahmad has mentioued, 
that his client proposes to carry on litiga¬ 
tion as against Sayiduddin, we deem it 
desirable to call the attention of the 
District Judge bo this circumstance, and 
we order that Abdul Bari, as guardian of 
the property of this minor girl, sh ill fur¬ 
nish accounts to the District Judge -at 
no louger interval than twelve months 
and that he is to provide either Rs. 1,000, 
in cash as security, or any other security 
in the sum of Rs. 1,000, so that if he 
indulges in reckless litigition the minor’s 
estate is nob to suffer. 

We, therefore, set aside tho decisiou of 
Mr. Hunter, and whilst declaring Abdul 
Bari to be the guardian of tho property 

to toe extent that we have mentioned, 
we order that the custody of the child do 
remain with Sayiduddin We have 
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knowledge of the annual income of this 
property, and therefore we direct the 
District Judge to look into this matter 
and to summon the parties before him 
and to make such order as is in his opin¬ 
ion fair and proper for payment of the 
maintenance of the minor to Sayiduddin. 

There appears to be Rs. 2,000, in cash 
and a sum of Rs. 1,000.dower-debt, al¬ 
though whether that item is actually an 
item in expectancy or not is not clear, 
but at all events if there is any consi¬ 
derable sum in cash, the District Judge 
will no doubt order it to be paid into 
Court and will invest it in Government 
securities. 

The cross-objection is dismissed. 

In the circumstances we make no order 
as to costs. 

B.M /R.K. Order accordingly . 
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Young and Sen, JJ. 

Santi Lal and another —Insolvents— 
Appellants. 

v. 

Raj Narain and another —Respon¬ 
dents. 

First Appeal No. 14 of 1928, Decided 
on 15th July 1929, from order of Dist. 
Judge, Agra, D/- 12th September 1927. 

(a) Civil P. C., O. 43, Allahabad High 
Court Rules Rr. 2 and 3—Filing of formal 
order after limitation does not bring appeal 
outside limitation so long formal order is 
filed before hearing. 

The filiDg of tho formal order outside the 
limitation poriod for the filing of an appeal 
does not bring the appeal itself outside limi¬ 
tation. It is sufficient if the order is filed 
before the hearing. [P 858 C 2] 

(b) Provincial Insolvency Act (1920), S. 42 
(1) (a)—Where insolvent gives no evidence 
of discharge onus of which is on him, no 
order of discharge can be passed. 

Where it is clear that the bankrupt is not 
paying a sum equal to eight annas in the 
rupee on the amount of unsecured liabilities, 
the onus is upon him according to S. 42 (1) 
(a) to show that the reason for this state of 
affairs had arisen from circumstances for 
which he could not be justly not res¬ 
ponsible. Where no evidence to discharge 
the onus is given, the Court has no jurisdic¬ 
tion to pass an order of discharge. [P 859 G 1] 

B. Mallik —for Appellants. 

S. Ii. Dai —for Respondents. 

Judgment. — In this case Sant Dal 

was adjudicated a bankrupt on 26th 
March 1926. He was ordered as is usual 
to apply for discharge within six months. 


On 18th October 1926, he applied for his 
discharge. Notice of this application 
was served on Raj Narain, the only cre¬ 
ditor. On 13th December 1926, no ob¬ 
jection having been received, or no one- 
appeared on behalf of the objector,, 
the insolvency Court passed an order 
of discharge. On 15th January 1927,. 
Raj Narain filed an appeal. This ap¬ 
peal was not accompanied by a copy 
of the formal order which had been 
drawn up on 13th December 1926. On 
16th March 1927, Bant Lal objected to 
tho appeal on the ground that it was not 
accompanied by a formal order. On 21sfc 
March 1927, Raj Narain applied for a 
copy of the formal order and on 26th 
March, he obtained it and filed this 
copy. On 21st April 1927, Raj Narain,. 
the appellant, took the point that the 
notice of the application to discharge was 
not served upon him- The District Judge- 
directed an issue on this point to the 
insolvency Court, and, on 15th July 1927, 
the insolvency Court found that notice 
had been served. On this being returned 
to the District Judge, the District Judge 
allowed the appeal and annulled the 
order of discharge. The bankrupt comes 
up here in appeal. The first point taken 
by Mr. Malik on behalf of the appellant 
is that a copy of the formal order not 
having accompanied the appeal and not; 
having been filed until the 26th March 
1926, the appeal itself therefore is out 
of time owing to the operation of limi¬ 
tation. 

We do nob think it is possible to 
agree with him on this ‘point. There is 
no authority as far as we are aware which 
lays down that the filing of the formal 
order outside the limitation period for 
the filing of an appeal, which was itself' 
filed within time, will bring tbe-appeal; 
itself outside limitation. So long as the 
formal order is filed before the hearing 
we consider it to be sufficient. It is only 
when the matter comes up for hearing 
without a formal order that the rule of 
this High Court applies i. e. O. 43, Rr. 2 
and 3, Civil P. C. The second point was- 
that as the notice had been duly served 
upon Raj Narain he ought not now to 
have been allowed to agitate the matter 
afresh, but it is pointed out by th& 
learned counsel for the respondent that 
S. 42, Prov. Ins. Act has not been com¬ 
plied with by the insolvency Court. Ray 
Narain could certainly appeal on a> 
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point of law against an ex parte decree 
^against him. It was clear from the ap¬ 
plication for discharge itself that the 
bankrupt was not paying a sum equal 
to eight annas in the rupee on the am¬ 
ount of the unsecured liabilities. There¬ 
fore the onus was upon him according to 
jS. 42 (l) (a) to show that J the reason for 
this state of affairs had arisen from cir¬ 
cumstances for which ho could not he 
justly held responsible, [n the proceed¬ 
ings before the insolvency Court Sant 
Lai gave no evidence to discharge the 
,onu9 which was upon him. The proceed¬ 
ings before the insolvency Court were 
therefore undoubtedly faulty and the in¬ 
solvency Court had no jurisdiction to 
pass the order which it in fact did. It 
appears to us that the proper order to 
pass in this case is that the matter be 
remanded to the insolvency Court for its 
decision, after having taken the neces¬ 
sary evidence, as to whether the fact 
that the insolvent’s assets are not equal 
to eight annas in the rupee is due to cir¬ 
cumstances over which he cannot be 
justly held responsible, This being so 
both the appellant and the respondent 
should have an opportunity of leading 
evidence on this matter. The appeal is 
allowed and the order for remand a9 in¬ 
dicated above is made. Costs will abide 
the result. 

R.m./r.k. Case remanded. 
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SC LAI MAN AND PULLAN, JJ. 

Gadhu Singh and another —Plaintiff— 
Appellants. 

v. 

Bansgopal and others — Defendant— 
Respondents. 

Second Appeal No. 1754 of 1927, De¬ 
cided on 11th July 1929, against decree 
of Addl. Sub-Judge, Banda, D/- 8th Sep¬ 
tember 1927. 

(a)-Agra Pre-emption Act (1922), S. 20 —If 
gift of property in dispute to vendees is 
liable to be defeated they do not get inde¬ 
feasible right.- 

Every gift by a widow is not necessarily de- 
feasable. If it is for the spiritual benefit of 
the soul of her deceased husband and is al¬ 
lowable under Hindu Law, it may bo good.and 
binding on the reversioners and may there¬ 
fore be indefeasible. If the gift of property in 
disputo to vendees is liable to bo defeated, the 
vendees do not acquire an indefeasible right : 
A. I. R. 192G All. G80, Expl. ;v A. I. R. 1927 All . 
575, Ref. [p 8G0 C 2] 
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(b) Agra Pre emption Act — Pre-emptor 
can show real nature of alienation. 

Pre-emptor cannot be prevented from rais¬ 
ing the question that the transaction which 
is ostensibly one of gift is in reality one of 
sale. [P8G0G2] 

(cj Hindu Law—Suit by reversioners if 
collusive does not bind reversioner succeed¬ 
ing to estate. 

A suit by reversionors which in dismissed 
without ovidence boing adduced, if proved to 
be collusive, boing instituted with a view tc 
create evidence in favour of the donees does 
not bind the reversioner who happens to suc¬ 
ceed to the estate. [P bGO C 2. 1 

N. P. Asthana —for Appellants. 

P. L . Banerj z—for Respondents. 

Judgment—Second Appeal No. 1754 
of 1927 arises out of a suit for pre-emp¬ 
tion and is connected with Second Appeal 
No. i/55 of 1927. It appears that on 
loth and 18th June 1925, two sale deeds 
wore executed by the vendors in favour 
of the vendees and two separate suits for 
pre-emption were instituted on 15th 
June 1920, by the present plaintiffs. 
There were certain other rival suits for 
pre-emption with which we aie not now 
concerned. While these suits were pend¬ 
ing the vendee on 19th November 192G. 
obtained a deed of .gift of a plot of land 
from a Hindu widow and the deed des¬ 
cribed them as the gurus of her and her 
deceased husband. A plea was raised on 
the strength of this deed of gift that the 
plaintiffs had ceased to have preference 
as against the vendees. Ou 24th Feb¬ 
ruary 1927, the present plaintiff's insti¬ 
tuted a third suit to pre-empt this last 
mentioned transaction alleging it to be a 
sale. 

We may also mention that on 13th De¬ 
cember 1926, a suit was instituted by 
the reversioners of the deceased husband 
of the Hindu widow, the donor but on 
25th February 1927, it was dismissed on 
their statement that they did not want 
to proceed any further with the case. 
The suit brought to pre-empt the pro¬ 
perty covered by the deed of gift is still 
pending in the first Court because it has 
been stayed and the question whether the 
transaction was a sale or gift has not yet 
been decided in that suit. 

Both the Courts below have dismissed 
the plaintiffs' suit holding that the deed 
of gift taken by the vendees from the 
Hindu widow who is still alive is good 
and not defeasible and therefore the 
plaiutiffs cannot'succeed as against the 
vendees. There is no clear finding whe¬ 
ther the transaction of 19th November" 
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1920, was in reality a sale or it was a 
genuine gift. The lower appellate Court 
has thought that it is not open to the 
plaintiffs in this suit to raise that point. 
There is also no clear hading whether 
the deed of gift made by the Hindu widow 
in favour of her alleged gurus was for 
the spiritual benefit of her deceased hus¬ 
band and was in respect of such a frac¬ 
tional share in the estate as to be binding 
on the reversioners. The lower appellate 
Court has dismissed the suit on the main 
ground that the vendees having taken the 
gift from a Hindu widow who is still 
alive have acquired an indefeasible right 
for the time being and can defeat the 
plaintiffs. The learned Judge relies on 
the case of Naurang Rai v. Ram Sumer 
Rai (A. I R. 192G All. 630). That case 
was distinguished in the subsequent case 
in Deo Narain Singh v. Ajodhya Pra¬ 
sad (1). 

The last mentioned case is a clear 
authority for the proposition that the 
word ‘indefeasible’ in S. 20, Pre-emption 
Act, does not merely mean liable to pre¬ 
emption but means liable to be defeated 
and that there seems to he no reason 
why the process by which the vendees 
attain this position should be different 
in the cases provided for in S3- 19 and 20 
respectively. In this latter case it was 
supposed that the facts in Naurang Rai 
v. Ram Sumer Rai, were similar and 
that in that case it was held that the 
vendees could defeat the claim for pre¬ 
emption on having taken a gift from a 
Hindu widow. The facts ot Naurang 
Rai s case, however, were not so'strong as 
was supposed. It was a converse case in 
which the plaintiff was claiming pre¬ 
emption on the strength of his rights ac¬ 
quired under a deed of gift from a Hindu 
widow. The question which the Bench 
had to consider was whether he was a 
cosharer within the meaning *of S. 4, 
3 ub-Cl. 1 of the Act and not whether the 
transfer in his favour was defeasible or 
indefeasible under S. 19. Thus the ques¬ 
tion wa3 entirely different and it was 
merely laid down that having acquired 
the rights and interest of a Hindu widow 
who was alive and having got himself en¬ 
tered as a proprietor he was a cosharer 
. entitled as a proprietor to any share be- 
• cause the widow represented the estate 
for the time being and could validly 
transfer the proprietary^ interest to him 

(1) A.I.E. 1927 All. 575=40 All. 696. 


during her lifetime. That case is not 
authority for the proposition that a ven¬ 
dee^ taking a gift from such a widow after 
his sale deed takes an indefeasible inter¬ 
est while the widow i3 alive so as to de¬ 
feat a claim for pre emption. 

We think that in view of the defini¬ 
tion of the word ‘indefeasible’ given in 
Doo Narain Singh's case mentioned above,! 
if the gift is obviously liable to be de¬ 
feated the vendee has not acquired an in-l 
defeasible right. 

It does not, however, follow that every 
gift made by a Hindu widow is neces¬ 
sarily defeasible. If it i3 for the spiri-; 
tual benefit of the soul of a deceased hus¬ 
band and is to an extent allowable under 
the Hindu Law, it may be good and bind¬ 
ing on the reversioners and may there¬ 
fore be indefeasible. , 

Wo also think that the learned Judge: 
was not right in preventing the plaintiffs 
from raising the question that the trans-j 
action which is ostensibly one of gift 
was in reality one of sale. It may be 
that soon after the gift was made the 
plaintiffs were not in a position to assert 
that it was a transaction of sale and that 
they discovered the fraud subsequently. 

If that be the ci3e it would bo unfair to 
prevent them from raising the question. 

The defendants roly on the fact that 
the suit brought by the reversioners for 
the cancellation of this gift was allowed 
to bo dismissed and urge that the suit be¬ 
ing a representative suit brought on be¬ 
half of and in bho interest of the whole 
body of reversioners has bho effect of a 
binding character on all the reversioners 
and the suit having boon dismissed it is 
no longer open to any reversioner to say 
that the gift was not valid. The suit, 
however, was filed about the time when 
these pre-emption suits were pending and 
it was allowed to he dismis : ed without; 
any evidence having been adduced. Ifj 
the suit was of a collusive nature it 
would nob bind the reversioner who hap-l 
pens to succeed to the estate. 

Wo therefore think that we cannot 
dispose of the appeal finally without 
clear findings on the three following 
issues : — 

(1) Whether the deed of gift dated 
19fch November 1926, was really a sale 

transaction or a genuine gift ? 

(2) Were the proceedings in suit No. 
866 of 1926, filed on 13th December 1926 
and allowed to be dismissed on 25th Feb- 
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ruary 1927, collusive with a view to 
create evidence in favour of the donees ? 

(3) Whether the gift made by the 
Hindu widow to the vendees was for the 
spiritual benefit ot her deceased husband 
and whether it was of such a fractional 
share as is permissible under the Hindu 
law ? 

Parties will bo at liberty to adduce 
fresh evidence on tho issues remitted. 
The findings will be returned within 
three months and on return of the find¬ 
ings the usual 10 days will be allowed 
for objections. 

R.M./r.k, Findings ordered. 
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Bennet and Iqbal Ahmad, JJ. 

Kora Mal and another — Plaintiffs- 
Appellants. 

v. 

Raghubir Lonia and others — Defen 
dants—Respondents. 

Second Appeal No. 1311 of 1926, De 

cided on 17th July 1929, against decre< 

of Addl. Sub-Judge, Jaunpur, D/- 20tl 
April 1926. 

(aj Civil p . C., O. 34, R. 1 - Attaching 

creditor has no right to be made party H 

mortgage suit His attachment creates nc 
lien or title. 

An attaching creditor has no right to be 
mad 0 a part; in a mortgage suit because hit 
attachment creates no lien or title but 
sirnpiy prevents alienation of tho property 
attached in accordance with the provision's 

*. d ^ n [P 861 0 2] 

lv * P. C., S. 100—Proper effect of 

Cf»irt ,S . qu f estion of f a ’ v Appellate 

Court can draw inference from facts admit¬ 
tedly proved. 

Thopfoper effect of a proved fact is a 

Oourt7n l° f , 14 13 ° pen to tho appellate 

Ijourt to draw inference of fact of fraud from 

circumstances proved in a particular case 

7‘(ci c 19 m 1ulnn - [p 862 

f. j\ C *. P '.? ' a 9 ' R. 9—Mortgagees 

for U dcf en u y ? ° W ,f d 5uit to b « dismissed 

bound h J f ~*“ a . ChinS Creditors not 

oound by dismissal. 

mort ^soos fraudulently allow 
for Possession to be dismissed for 

bv the d ** Uc ' llD e ^editors are not bound 
by the dismissal. A fresh suit for posses 

sion by the attaching creditors who P have 

purchased the mortgagee’s rights in tho 

meanwhile against the former defendants 

13 not barred under 0. 9, R.-9. [p 862 C 1,2] 

K. Dar -for Appellants. 

Hanbans Sakai for Respondents. 

i ,? c ^ fnen ** 13 a second appeal 

by the plaintiffs whose decree for pos¬ 


session granted by the Court of first 

instanco has been set aside by the lower 

appellate Court on the solo ground that 

the suit of the plaintiffs is barred by 

0. 9, R. 9, Civil P. C. The facts are 
as follows : 

Tnero was a simple mortgage-deed 
executed on 6th October 1906, in favour 
of Ram Dehal, and it was executed by 
Raghubir on his own behalf and guar¬ 
dian of three minors, Sheojagat, Bharat 
and Har Lai. As interest was not paid 

in accordance with the mortgage-bond. 
Ram Dehal brought a suit No. 27 of 1911 
and obtained a decree for possession of 
half the property. It was held that 
Raghubir was only entitled to mortgage 
the half which belonged to him. That 
decree was obtained in 1911 and pos¬ 
session was delivered to Ram Dehal in 
1914, and Ram Dehal remained in pos¬ 
session until his death some time later. 
Subsequently defendants 4 to 6 Jai- 
nandan etc. who are the sons and heir* 
of Ram Dehal, brought suit No. 436 of 
192o for possession and for sale against 
defendants 1 to 3 and defendant 7 who re¬ 
present the mortgagors. This suit was 
brought on the ground of dispossession 
after the death of Ram Dehal During 
the pendency of this suit the plaintiffs 
who had obtained a simple money decree 
against the estate of Ram Dehal attached 
the mortgagee rights of defendants 4 
to 6, on 2nd and 3rd November 1923. 
On 15th February 1924, the plaintiffs 
applied to be made parties to the suit, 
alleging that they feared the suit might 
be allowed to go by default by collusion 
of defendants 4 to 6. We may note that 
an attaching creditor has no right to 
be made a party in a mortgage suit, be- 

cause his attachment creates no lien or" 

title, but simply prevents alienation of 
the property attached in accordance with 
the provisions of S. 64 Civil P. C. On 
27th February 1924 suit No. 436 of 
1923 was dismissed for the default of 
defendants 4 to 6, who were plaintiffs in 
that suit. Subsequently Jainandan made 
an application for restoration of that 
suit, but on the date fixed for hearing hi = 
application he was absent and merely cent 
a telegram asking for adjournment. His 
application for restoration was, there¬ 
fore, dismissed. After the dismissal for 
default on 27th February 1924 the mort¬ 
gagee rights of defendants 4 to G were 
put up for sale and were purchased hv 
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the preseat plaintiffs on 23th May 1924 
at an auction-sale Having acquired the 
rights of the mortgagees the present 
plaintiffs have brought their suit for 
possession and other reliefs on 15th No¬ 
vember 1921. They alleged that they 
are not bound by the dismissal for de¬ 
fault, because the former plaintiffs were 
acting in collusion with the former de¬ 
fendants. The evidence for fraud and 
collusion was partly oral and partly cir¬ 
cumstantial. The trial Court rejected 
the oral evidence, but held that the cir¬ 
cumstantial evidence was sufficient for 
the finding of fraud. The lower appel¬ 
late Court dealt with this question as 
follows : 

“ Now I am called on by the respondents’ 
ploader to infer fraud from the very circum¬ 
stances that the mortgagees Jainandan and 
others allowed the case to go off for dofaulfc. 
I am not prepared to accede to the conten¬ 
tions put forth on behalf of the respondents. 
For if this were so, so many dismissals for 
default taking place in civil Courts daily will 
havo to bo held to be tainted with fraud and 
the heirs and representatives of the plaintiffs 
will have a way open to them to lodge fresh 
suit and 0. 0, R. 9 Civil P. C., will be suc¬ 
cessfully circumvontod.” 

It was argued that this Court was 
hound by this finding, as it was a find¬ 
ing of fact. It has boon laid down in 
Danna Mai v. Moli Sagar (l), at 
p. 581 of 8 Lah. as follows : 

“ Their Lordships are well aware that 
questions of law and of fact are often difficult 
to disentanglo. It is clear, however, that 
the proper offect of a proved fact is a question 
of law, and the question whether a tenancy 
is permanent ot precarious seems to them, in 
a case like tho present, to b9 a legal inference 
from fact and not itself a question of fact.” 

We consider that in the present case 
it is open to this Court to draw the 
inference of fraud from the circum- 
jgtances which are admittedly proved in 
this case After the rights of the mort¬ 
gages were attached by the creditors of 
BamDehalon 2nd and 3rd November 
1925 the plaintitfs in suit No. 436 of 
1923 had no pecuniary advantage to bo 
gained by continuing that suit. Under 
these circumstances the action of those 
plaintiffs in failing to appear on 27th 
February 1924, when the suit was fixed 
for hearing and failing to be present on 
the later date when the application for 
restoration was fixed for hearing, appears 
to U3 to be facts which warrant the 
infere nce that the act ion of those plain- 

(1) A. I~ R. 1927 P. C. 102 = 8 Lah. 073—51 
I. A. 178 (P.G.). 
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tiffs in that suit was fraudulent. Ac¬ 
cordingly we consider that the circum¬ 
stantial evidence does prove fraud in 
the present case. That being so, the ap¬ 
pellant plaintiffs are not bound by the 
order, dismissing the suit No. 436 of 
1923, under 0. 9, R. 9, and there is no 
bar to the present suit. In the appeal 
before the lower appellate Court, as is 
shown on p. 19, line 4 of the paper- 
book, tho appellant-defendants confined 
themselves to two grounds only. One 
of these grounds in regard to limitation 
was held in favour of the plaintiffs. We 
have now held the other ground in 
favour of the plaintiffs. Accordingly 
there is no question which remains to 
lie decided by the lower appellate Court. 
We, therefore, set aside the decree of 
the lower appellate Court and restore the 
decree of the Court of first instance for 
possession to the plaintiffs. The con¬ 
testing defendants will pay the costs of 
the plaintiffs in all Courts and bear 
their own costs. 

e.m./r.K. Decree set aside . 
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Mukerji, J. 

Chotey and others— Defendants—Ap¬ 
pellants. 

v. 

Dal Ghand and another — Plaintiffs 
Respondents. 

Second Appeal No. 1913 of 1927, De¬ 
cided on 5th July 1929, from decree of 
Addl. Sub-Judge, Bulandshahr, D/- 
14th June 1927. 

(a) Civil P. C., S. 100—Scope. 

Tho finding whether a right of easement 
has been acquired is a finding of law and can 
challenged in second appeal. [E SC3 6 2] 

(b) Easements Act, S. 8—Scope. 

A tenant can acquire an easement against 
property hold by another tenant. [P 804 6 1J 

it/. A. Aziz—ion Appellants. 

S. G. Goyel —for Respondents. 

Judgment.—This is tho defendant s 
appeal and arises out of the following 
circumstances. Tho plaintiffs brought 
the suit for recovery of Rs. 600, as 
damages on the allegation that they had 
a right to irrigate four plots of land 
namely Nos. 2671, 2672, 2673 and 2o74 
with the water taken from a well situ¬ 
ated in plot 2670, that they had grown 
potatoes in all tho plots except plot 2671, 
that the defendants, without any rhyme 
or reason stopped the plaintiffs fiom 
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•irrigating the potato© field and that a 
loss was caused to the plaintiffs. The 
defence was that the well belonged to 
•the defendants themselves, that the plain¬ 
tiffs had no right to cultivate their,lands 
with the water of the well, that the defen¬ 
dants themselves had been cultivating 
the four plots which are now in plaintiff’s 
possession and that the plaintiffs were 
not entitled to recover any damages. 

It will be noticed that the plaintiffs 
did not explain in the plaint what Was 
the nature of the right which was claimed 
by them. The learned Atunsif held that 
the plaintiffs’ right wa3 in the nature of 
a customary right and decreed the claim 
•for Rs. 300 only. There was an appeal 
■by the defendants. The learned Subordi¬ 
nate Judge who heard the appeal, re¬ 
duced the claim to Rs. 200, but other¬ 
wise dismissed the appeal. He found 
that on defendants’ own evidence and on 
the admission of one of the defendants 
himself the plots in question “had always 
■been" irrigated with the water of the 
well in question. He modified the decree 
of the Court below and as regards costs, 
he directed that the plaintiffs should get 
their costs proportionate to their success 
throughout. As regards the defendants 
he directed that they should get one-half 
of the costs of the appeal from the res¬ 
pondents. 

In this Court it has been contended 
that the Courts below have entirely 
missel the fact that the defendants them¬ 
selves cultivated the plots 2672 to 2674 
and irrigation by the defendants them¬ 
selves with water from their own well 
<eould net confer any right of easement 
on the tenant under whom the defendants 
cultivated the lands. It appears that 
the plots were the occupancy holding of 
t wo persons Bhola and Ramdei and the 
plaintiffs got those plots in 1926 by some 
sart of exchange with those people. If 
Bhola anl Ramdei acquired a right of 
easement to irrigate the plots 2672, 2673 
and 2674 with the water from the well 
situated in plot 2670, then alone the 
plaintiffs would be entitled to that right 
of easement. If ifc be true that the de¬ 
fendants themselves cultivated the three 
plots in question with the water from 
their own well, it will be a matter for 
consideration whether their act, although 
extending over more than 20 years, 
would confer on the principal tenants 
Bhola and Ramedi a right of easement 


as against the defendants themselves. 
This seoms to bo tho rno3t important 
point in tho case but has been entirely 
missed by the Courts below. There is a 
cross-objection as regards cost3 filed by 
the plaintiffs. It will he time to look 
into the cross-objection whon tho whole 
appeal is decided. For the present, I 
propose to remit tho following issues to 
the Court below for a finding. I may 
note that the first Court found that the 
well in plot 2670 belongs to the defen¬ 
dants and the lower appellate Court ha 3 
not dissented from this finding. 

The issues that I remit are as follows : 

1. How long hi7o the plots 2672, 2373 aa<l 
2074 been irrigated with water taken from the 
well in question situated on plot 2670 ? 

2. For what period, out of the aforesaid 
period of irrigation, the defend tuts cultivated 
the aforesaid plots 2672 to 2674 ? 

3. Whether Bhola and Ramdei, the prede¬ 
cessors of the plaintiff* hive acquired any 
right of easomen: to cultivate the aforesaid 
three plots out of the water taken from the 
well in question ? 

Six weeks are allowed for return of the 
findings. No additional evidence shall 
he adduced by the parties. Ten days are 
allowed for filing objections. On return 
of the findings, tho judgment proceeded). 
The facts of the case will he found givea 
in my judgment dated 10th April 1929 
by which I remanded three issues to tho 
Court below, Tho learned Subordinate 
Judge has returned answers to the three 
issues a3 follows : 

1. The plots 2672, 2673 and 2674 hive been 
irrigated with water taken from the well sit¬ 
uated in plot 2670 for tho last 66 years. 

2. The defendants cultivated the plots 2672 
2o73 and 2674 for 33 to 35 years out of the 

said period of 6G years, this period ending 
with 1926. b 

3. No right of easement his been acquired. 

The parties have not filed any written 

objections but on behalf of the respon¬ 
dents, exception has been taken to the 
finding on point No. 3. This finding 
being a finding of law may he challenged 
in appeal and I proceed to consider it. 

The learned Judge of the lower appel¬ 
late Court was of opinion that in spite 
of the user of the well for 30 years, no 
right of easement accrued to the occu¬ 
piers of plots 2672 to 2674, because the 
holders of these plots and plot 2670 were 
tenants of tho same landholder. By 
S. 8, Eisemento Act, an easement may 
be imposed by a person who has no full 
title in his property provided he has a 
right to transfer the interest. Such 
imposition of the easement will not last 
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ibeyond the tenure of the person imposing 
!uhe easement. In this view, the broad 
'proposition laid down by the lower Court 
that a tenant cannot acquire an easement 
|against property held by another tenant 
is not based on any sound principle. It 
is common ground that the defendants 
are tenants, but so far as the well is con¬ 
cerned, they derived their title by pur¬ 
chase. The learned Subordinate Judge 
found that the defendants acquired the 
well by purchase under the sale-deed 
dated 20th May 18SG. Evidently then, 
the well was a saleable property. The 
owner or occupier of it who transferred 
it to the defendants could impose an 
easement on the well bv 30 years’ user, 
which lasted, roughly speaking, between 
18G0 and 1890. The respondents ac¬ 
quired a right of casement over the well. 
After 1890, the appellants obtained a 
sub-lease from the original tenants of 
plots 2672 to 2674 and in tint capacity 
they cultivated the lands for 30 to 35 
years. During most part of this period, 
the dominant and servient heritages were 


vested in the same person, with the 
result that the easement remained sus¬ 
pended for the time being ; see S. 49, 
Easements Act. After the discontinu¬ 
ance of possession on the part of the 
plaintiffs, the easement was revived and 
the respondents wore entitled to enforce 
it. I hold that the plaintiffs had a right 
of easement to irrigate their lands with 
the water from tho well owned by the 
appellants. In tho result, the appeal 
fails. There is a cross-objection on the 
part of tho respondents. It relates to 
costs. The co9ts were at the discretion 
of the Court below and I see no valid 
reason to interfere in tho matter of costs, 
fn the result, the appeal is dismissed 
with costs as also the cross-objection 
with costs. 


r.N./R.K. 


Appeal dismissed . 
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Bknnet and Iqpal Ahmad, JJ. 

Koer Singh and others —Defendants— 
Appellants. 

v. 

Pahalwan Singh and others —Plain- 
tiffs—Respondents. 

Second Appeal No. 1225 of 1926, De¬ 
cided on 12th July 1929, against decree 
of Dist. Judge, Shahjahanpur, D/- 21st 
May 192G. 


(a) Transfer of Property Act, S. 58 (c)— 
Mortgage by conditional sale is voluntary 
alienation. 

Clause (c) lays down that there is an osten¬ 
sible sale at the time of execution of tho 
mortgage by conditional sale and that that 
sale becomes absolute in default of payment- 
of mortgage money. What remains with tho 
mortgagor is a right of redemption which is- 
* ^ decree for foteclosure. Thore is no 
doubt whatever that mortgage by conditional 
salo is a voluntary alienation. * [P 865 C 1] 

(b) Agra Tenancy Act (2 of 1901), S. 10— 
Mortgage by conditional sale gives rise to*- 
exproprietary tenancy in sir. 

Mortgage by conditional sale beiDg a volun¬ 
tary alienation gives rise to oxpropriotary 
tenancy in the sir land. The fact that the 
mortgagees have not made the application to 
the collector to fix exproprietary rent for 
mortgagor is not a matter which would pre¬ 
vent the mortgagor being in possession as 
exproprietary tenants. [P 865 C 2} 

Baleshwari Prasad — for Appellants. 

M. N. Bahia — for Respondents. 

Judgment.— This is the second ap¬ 
peal by the defendants against the decree 
of the lower appellate Court setting aside 
a decree of an Assistant Collector for the 
ejectment of the defendant-appellants as 
sub-tenants of certain plots. The plain¬ 
tiffs were owners of a zomindari share 
in a mahal in which sir plots were situ¬ 
ated, and these plots were originally the 
sir of tho plaintiffs and were so recor¬ 
ded in F. 1332. For that year the de¬ 
fendants were entered as sub-tenants of 
12 and 18 years. On 12th March 1913, 
there was a deed of mortgage by condi¬ 
tional sale executed by the plaintiffs of 
the whole of their zemindari share in 
this mahal in favour of the defendants. 

A preliminary decree was obtained by 
tho defendants for foreclosuro of that 
mortgage on 12th March 1922 and a final 
decree on 2nd December 1922 and, on 
16th February 1923, the defendants ob¬ 
tained possession from the civil Court of 
the zemindari share. The plaintiffs 
claim that as a result of a transfer of 
their zemindari share the plaintiffs had 
become expreprietary tenants in their 
sir plots, and that they are entitled to 
eject the defendants who are still their 
sub-tenants On the other hand, the 
learned counsel for the appellants con¬ 
tends that no exproprietary tenancy 
arose on this transfer, beciuso it was on 
a decree of foreclosure and that S. 10, 

Act 2 of 1901, does not refer to a decree 
of foreclosure. Originally S. 7, Act 12 
of 1881 provided : 
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“ Every person who may hereafter tlose or 
part with his proprietary rights in any mahal 
shall have a right of occupancy in the land 
held by him as sir in such mahal at the date 
of such loss or parting.” 

Under that section there was a ruling 
in Skeobarut Bai v. Bam Bai (1), in 
which it was laid down that a mortgage 
by a deed of conditional sale resulted in 
the creation of exproprietary rights. 
In Act 2 of 190L the language used in 
S. 10 is as follows : 

“ Every proprietor whoso proprietary rights 
in a mahal or in any portion thereof, whe¬ 
ther in any share thoreiu, or in any specific 
area thereof, aro transferred, on or after the 
commencement of this Act, either bv sale in 
execution of a decree or order of a civil or 
revenue Court, or by voluntary alienation, 
otherwise than by gift or by exchange be¬ 
tween coshirers in the mahal shall become 
a tenant with a right of occupancy in his 
sir land, etc.” 

and there is a further provision that a 
usufruotury mortgage shall be deemed to 
be a transfer within the meaning of this 
section. In the present Agra Tenancy 
Act, Act 3 of 1926, the wording has been 
made more specific and includes a decree 
of foreclosure, but the case before us is 
governed by the language of Act 2 
of 1901. 

The Transfer of Property Act, S. 58 (c) 
states : 

“ Where the mortgagor ostensibly sells tho 
mortgaged property : 

on condition that on default of payment of 
the mortgage money on a certain dato sale 
shall become obsclute, or on condition that 
on such paymonb being made the sale shall 
beoomo void; or 

on condition that on such payment being 
made the buyer shall transfer the property to 
the seller, 

the transaction is called a mortgage by con¬ 
ditional salo aud the mortgtgeo a mortgigee 
by conditional sale.” 

This clause, therefore, lays down that 
there is an ostensible sale at the time of 
execution of the mortgage by conditional 
sale an! that that sale be3omes obso- 
lute in default of payment of the mort¬ 
gage-money. What remains with the 
mortgagor is a right of redemption and 
by a decree of foreclosure that right of 
redemption is lost. There is no doubt 
whitever that the mortgage by condi¬ 
tional sale is a voluntary alienation. 
(The question before us is whether there 
is anything in the fact that the right of 
redemption is subsequently lost by the 
decree of foreclosure to prevent that 
voluntary alienation giving rise to a 

(if [1884J A. W. N. 273. ' 
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right of exproprietary tenancy under; 
S. 10, Act 2 of 1101. Having given the; 
matter our earnest consideration, we 
come to the conclusion in tho negative 
aDd we consider that in the case of a 
mortgage by conditional sale the right of 
exproprietary tenancy arose in tho pi 1 in- 

tiffs. Under S. 34, Land Revenue Act, 
when the defendants obtained possession 

of the proprietary sharo in tho mahal, 
i. e., after their decree for foreclosure and 
after they obtained possession from tho 
civil Court, it was for tho defendants to 
apply to the Tahsildar for entry in the 
khewat, and under S. 35 it was for the 
defendants to apply to the Collector in 
that proceeding for specification of the 
exproprietary rent of the plaintiffs. 
The fact that tho defendants have not 
made the application to the Collector to 
fix exproprietary rent for the plaintiffs, 
is not a matter which would prevent the 
plaintiffs being in possession as expro¬ 
prietary tenants. As found by the lower 
appellate Court the plaintiffs have all 
along been in possissiou of the holding 
in question through the defendants as 
their sub-tenants. 

Accordingly we consider that the find¬ 
ing of the lower appellate Court is cor¬ 
rect, and we dismiss this appeal with 
costs. 

R.M./R.K. Appeal dismissed. 
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Dalal,.J. 

Sohan Lal —Plaintiff—Appellant. 

v. 

Peare Lal and others —Defendants — 
Respondents. 

Second Appeal No. 1036 of 1927, De¬ 
cided on 13th February 1929, against 
decree of Sub-Judge, Bulan Ishahr. 

(a) Hindu Law—Joint family — Gift by 
father of l/8th share of entire property to 
a Brahmin richer than himself and a legal 
practitioner is not valid. 

Tho gift oy a Hindu father of the l/8th 
share of his whole property made to a Brah¬ 
min who is richer than himself and practi¬ 
sing at tho B*r cannot b3 valid for it is not 
a gift of a reasonable portion of the family 
proportv for charitable purposes. [P Pf.G C 2] 

(b) Hindu Law — Joint family — Gift of 
portion of family property by father — Gift 
beyond authority and so invalid — Son not 
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avoiding gift — Still donee cannot sue 
father’s representatives for possession. 

Where a gift of a portion of the joint 
family property made by the father was be¬ 
yond his authority and so invalid, the donee 
has no locus standi to sue for possession the 
father’s ropresentative-in-interest, whatever 
•may be the state of his title, and in spite of 
the fact that the son -of the donor did not 
avoid the gift ; 33 All. 783 (F. B.) ; A. I. B. 

1917 P. C. 61, Bel. on.; 19 Gal. 123, Discussed; 
10 A. L. J . 112, Dist. [P 866 0 2, P 867 0 1, 2] 

U. S. Bajpai —for Appellant. 

Banna Lal —for Respondents. 

Judgment. —A question of law not 
considered by the lower appellate Court 
as it was not placed before it is the only 
point for decision in this case. As to 
the rest relating to ground 3 of ap¬ 
peal, I have not the slightest hesita¬ 
tion in agreeing with the excellent judg¬ 
ment of the appellate Court. 

One Horn Singh who was father in a 
joint Hindu family consisting of him¬ 
self and his son at the time executed a 
deed of gift of 17 bighas of land in 
favour of the plaintiff Sohan Lal, a legal 
practitioner and a Brahman, on 3rd 
March 1920. Fifteen months later on 
2nd June 1921 ho sold his entire pro¬ 
perty of 136 bighas to the defendant 
Piaro Lal. Piare Lal took possession 
of the entire property, and Sohan Lal 
brought the present suit for recovery of 
the area gifted to him in 1920. The 
suit was decreed by the trial Court. 
Various issues were raised there. The 
learned Judge of the lower appellate 
Court did not consider the different 
issues, but decided the appeal, set aside 
the decree of the trial Court and dis" 
missed the plaintiff’s suit on this one 
ground that a gift by a father of a joint 
Hindu family was not valid as it was 
not made for religious purposes and ex¬ 
ceeded the power given to a father to 
make a gift of a small portion of his 
property for roligious purposes. As 
pointed out by the learned Judge, the 
plaintiff Pt. Sohan Lal is as secular a 
person as one would wish to see. The 
learned Judge must have had the advan¬ 
tage of the acquaintance of Mr. Sohan Lal 
in Court, and his opinion is, therefore, 
entitled to carry weight. The Court 
has further pointed out that Mr. Sohan 
Lal is well blessed with the riches of 
this world and did not require any ad* 
dition thereto. He also pointed out 
that some vague mention in the deed 
of the building of a temple and dharma- 


shala was put in merely by way of 
comouflage so that an appearance of 
religiosity may beigiven to the transac¬ 
tion. There can be no doubt that the 
purpose of Hem Singh was to make a 
free gift without any condition. The 
other point rightly dwelt upon by the 
learned Judge referred to the extent of 
the gift. A father of a joint Hindu 
family is permitted to transfer a rea¬ 
sonable portion of the family property 
for charitable purposes, but not, as in 
this case, one-eighth of his earthly pos¬ 
sessions to a Brahman who was richer 
than himself and who tried to be still 
more opulent by practice at the Bar. It 
is also to be remembered that the pro¬ 
perty wa3 encumbered at the time. 

This disposes of ground 3 of appeal. 
The more important matter for con¬ 
sideration is the argument that the 
gift was voidable at the instance of the 
son of the donor, and not void, and, 
therefore, the defendant who is only the 
representative-in-interest of the father 
cannot resist the plaintiff’s suit for 
possession. In reality the argument 
reverses the ordinary consideration that 
a plaintiff must prove hi3 case. The 
plaintiff i3 not defending his posses¬ 
sion but is seeking to enforce transfer 
in his favour, and it lay on him to 
prove that his transfer was valid and 
enforceable without regard to the title 
of the person in possession. Chamier, J., 
put this matter succinctly in his judg¬ 
ment in the Full Bench case of Muham¬ 
mad Muzamil Ullah v. Mithu Lal (l) 
at p. 790 : 

“ The majority of the Fall Bench in the 
case of Chandradeo Singh v. Mata Prasad (2) 
seem to have held that a father in a joint 
Hindu family governed by the Mitakshara 
cannot execute a mortgage of tho joint 
family property except for family necessity 
or to moot an antecedent debt, and that the 
mortgage is in other circumstancos invalid 

even in respect of the father’s share.. • 

In accordance therewith I feel bound to hold 
that the mortgage to the plaintiffs conferred 
no title upon them, If that is so, it follows 
that the dofendant i3 entitled to resist the 
plaintiff’s suit on the ground that tho mort¬ 
gage is invalid, ” 

whatever defects there may be in the 
plaintiffs title. Similarly, in the pre¬ 
sent case we have held the gift by. the 
father to be beyond his authority in a ; 

(1) [1911] 33 All. 783=11 I. C. 220=8 A. 

L. J. 901 (F. B.). 

(2) [1909] 31 All. 176=1 I.C. 479=6 A. L. 

J. 263 (F. B,). 
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joint Hindu family governed by the 
Mitakshara. So, such a gift can give 
no title to the plaintiff nor can he sue 
for possession under that title whatever 
may be the state of the title of the de¬ 
fendant. The learned counsel for the 
appellant quoted a Bench ruling of this 
Court in Jogeshar Pande v. Deo Dat 
Pande (3) that an alienation by the 
manager of a joint Hindu family with¬ 
out necessity is not absolutely void but 
is voidable at the instance of the per¬ 
sons whose interests are affected by it. 
The facts of that case were different. 
There al3o the plaintiff failed. He de¬ 
sired to challenge an alienation made 
by the father as mortgagor of a joint 
Hindu family which the son who had a 
right to challenge did not challenge dur¬ 
ing the father’s lifetime. There also 
the defendant was permitted to say to 
the plaintiff : 

“Who are you to come and disturb my pos¬ 
session when the person properly entitled to 
challenge my possession has not come for¬ 
ward ? ” 

The reasoning of that case rather 
favours the respondent than the appel¬ 
lant in this case. In my opinion it was 
not nocessary for the purposes of that 
case for the learned Judges to decide 
whether the transfer was voidable or 
void. The plaintiff of that case had no 
locus standi to bring the suit. The 
opinion that the transfer was voidable 
and not void appears to be in confllict 
with the categorical pronouncement of 
their Lordships of the Privy Council 
in the case of Sahu Bam Chandra v. 
Bhup Singh (4) at p. 442 of 39 All. 
Their Lordships in unequivocal terms 
emphasised the general principle appli¬ 
cable to such a case : 

“ It is well to keep the general principle 
applicable to such a situation in mind. 
There have been so many decisions by Courts 
of law on tha exception to the principle that 
the principle itself has been apt to be for¬ 
gotten. Under the law of the Mitakshara 
the joint family property owned, as stated, 
by all the members of the family as co¬ 
parceners, cannot be the subject of a gift, 
sale or mortgage by one coparcener except 
with the consont, express or implied, of all 
the othor coparceners. Any deed of gift, sale 
or mortgage granted by tne coparcener on 
his own account of or over the joint family 
property is invalid, the estate is wholly un¬ 
affected by it and its entirety stands free 
of it. ” 

(3) A. I. R. 1924 All. 51=45 All. 654. 

(4) A. I. R. 1917 P. 0. 61=39 All. 437=44 
I. A. 126 (P. C.). 
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la the present case when the property 
in suit is unaffected by the gift and 
stands free of it the plaintiff has no 
title to certain a docreo for possession. 
To modify the force of this pronounce¬ 
ment the case of Ilanuman Kamat v. 
Mandur (5) was quoted on behalf of the 
appellant. In that case their Lordships 
were not called upon to decide the point 
definitely and did not base their deci¬ 
sion on the point whether a sale by a 
Hindu father should be considered void 
or voidable. Their Lordships were : 

“ inclined to think that the sale was not 
necessarily void, but was only voidable if 
objections were taken to it by the other mem¬ 
bers of the joint family. ** 

The case, however, was decided on 
another point that the consideration 
paid by the purchaser failed whon the 
purchaser found himself unable to ob¬ 
tain possession of the property pur¬ 
chased and that, therefore, the suit was 
within time. To such observations of 
doubt made in 1891 the same importance 
cannot be attached as to a definite pro¬ 
nouncement of a principle of law made 
subsequently in 1917. Another case of 
which support was sought on behalf of 
the appellant is that of Bishambhar 
Dayal v. Parshadi Lai (6). In that 
case it was held by a single Judge that 
the mortgagor-father could not set up 
the invalidity of the mortgage as against 
his mortgagee merely on the ground that 
the other coparceners had not joined in 
executing the mortgage. In such a case 
there would be consideration of estoppel 
also. Where the mortgagor has been 
paid money under certain representa¬ 
tions, the person who made those repre¬ 
sentations would be prevented from 
denying the consideration. I am of 
opinion that the plaintiff cannot claim 
possession on the basis of an invalid 
gift even though that gift has not been 
avoided by the son of the Hindu father 
who made the gift. I dismiss the appeal 
with costs. 

S.n./r.k. Appeal dismissed. 


(5) [1892] 19 Cal. 123=18 I. A. 158=6 Sar 
91 (P. C.). 

(6) [1912] 10 A. L. J. 112 =16 I. C. 629. 
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Hears, C. J., and Bennet, J. 

Abdul Rahim —Plaintiff—-Appellant. 

v. 

Mohammad Salim —Defendant— Res¬ 
pondent. 

Letters Patent Appeal No. 30 of 1927, 
Decided on 24th June 1929, from judg¬ 
ment of Dalai, J., D/- 18th January 1927. 

Agra Tenancy Act (2 of 1901), S. 79 — 
Heir of Mahomedan occupancy tenant not 
obtaining possession actual or constructive— 
Suit by him for possession against other 
heirs recognized as tenants by landlord in 
compromise in ejectment suit lies in a civil 
Court. 

Where an hoir of a Mahomedan occupancy 
bolding has not obtained possession of the 
holding, either actual or constructive, he can 
bring a suit for possession in a civil Court 
against the other heirs who have been ac¬ 
knowledged by the landlord as tenants by 
effecting a compromise of his ejectment suit 
against the other heirs. The compromise bet¬ 
ween the landlord and othor heirs in the 
ejectment suit does not afford a ground for 
holding that the landlord has wrongfully ejec¬ 
ted tho plaintiff. [P 8G8 C 2, P 869 C 1] 

Shiva Prasad Sinha and S. D. Sinha 
—for Appel lanfc. 

A. M . Khawaja — for Respondent. 

Judgment. —This is a Letters Patent 
Appeal against a decree of a learned Judge 
of this Court dismissing the second ap¬ 
peal of the plaintiff-appellant. Tne plain¬ 
tiff Abdul Rahim is found by the lower 
appellate Court to Dethesonof Nazir 
Ali anl the full brother of Sadiq. Sadiq 
was tho last holder of an occupmcv hold¬ 
ing and he died about March 1924. After 
his death that holding was in the posses¬ 
sion, as is found by the lower appellate 
Court, of the two defendants who are the 
sons of a daughter of Sadiq. In the year 
1924 the zemindar filed a suit for eject¬ 
ment against the defendants, and on 7th 
July L925 a compromise was entered into 
between the zemindar and the defendants 
by which he acknowledged them as ten¬ 
ants of the occupancy holding at an en¬ 
hanced rent. The plaintiff brought tho 
present suit on 15th September 1925, 
that is, within a period of six months 
from the compromise of 7th July 1925. 
The plaintiff states that he had no know¬ 
ledge whatever of that litigation between 
the zemindar and the defendants or of 
that compromise. The Court of first in¬ 
stance decreed the suit of the plaintiff for 
possession of the holding. The lover 
appellate Court reversed that decree on 


the ground that the suit should have 
been brought under S. 79, Tenancy Act, 
against the zemindar, and that the civil 
Court had no jurisdiction. That view 
has been upheld by the learned Judge of 
this Court. None of the rulings which 
have been cited deal with facts which are 
exactly similar to those which have been 
found by the lower appellate Court in the 
present case. In the present case the 
plaintiff is the heir of Sadiq, the last 
occupmcy tenant, and entitled to succeed 
under S. 22, Act 2 of 1901, as the brother 
oi Sadiq But the plaintiff made no at¬ 
tempt whatever to take possession of the 
occupincy holding subsequent to the 
death of Sidiq. On the contrary he al¬ 
lowed the defendants to hold the occu¬ 
pancy holding, and he took no action 
whatever until he brought the present 
suit on 15th September 1925. In the 
other rulings which have been shown, 
either the plaintiff has obtained posses¬ 
sion and been dispossessed by the land¬ 
holder, or the plaintiff has at least ob¬ 
tained entry of bis name in revenue 
records and the Courts have held such 
entry to amount to constructive posses¬ 
sion. 

The present case differs entirely from 
these rulings as there is no possession of 
any kind, constructive or otherwise, by 
the plaintiff of this holding. We consi- 
der that it would be straining the langu¬ 
age of S. 79, Act 2 of 1901, if we were to 
hold that the plaintiff had been ejected 
otherwise than in accordance with the 
provisions of that Act by his landholder. 

We consider that the plaintiff cannot 
have been ejected by the landholder, be¬ 
cause the plaintiff was never in any kind 
of possession whatever. The claim of 
the plaintiff was merely to succeed to his 
brother Sadiq as an heir under S 22, Act 
2 of 1901. No procedure is laid down 
by that Act for the enforcement of such 
a claim. But apparently if such a claim 
were resisted by the .landholder, thea 
the claimant may sue under S. 79. Hero, 
however, the plaintiff has not made a 
claim against the landholder and the 
landholder has not resisted such a claim. 

The claim of the plaintiff is against the 
actual tenant in possession of the holding 
and such suits against a rival tenant pro¬ 
perly lay in the civil Court when Act 2 
of 1901 was in force. We note that the pro¬ 
cedure under the Tenancy Act 3 of 1926 
in this respect has been altered; so the 
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present ruling applies merely to Act 2 
of 190L. An argument was advancer! that 
on account of the compromise of 7th July 
1925 the landholder had constructvey 
dispossessed the plaintiff. The plaintiff 
was no party to that suit, and it is not 
proved that he had knowledge of that 
suit or of that compromise We consi- 
ler therefore that that compromise does 
not afford a ground for holding that the 
landholder had wrongly ejected the plain¬ 
tiff. Accordingly we allow this appeal 
and restore the judgment of the Court of 
first instance. As the plaintiff alleged 
in his plaint that he had been in posses¬ 
sion of this holding until within one 
week of the date of filing his plaint, and 
as that allegation has been found to be 
absolutely untrue, wo consider that the 
plaintiff should not receive costs in auy 
Court accordingly the parties will pay 
their own costs throughout. 

p.n./r.k. Appeal allowed. 
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Mukerji and Naimatullah, JJ. 

M. Abdullah Khan —Plaintiff—Appel¬ 
lant. 

v. 

Kanhaiya and others — Defendants— 
Respondents. 

Second Appeal No. 1296 of 1927, Deci¬ 
ded on 15th July 1929, against decree of 
Offg. Dist. Judge, Agra, D/- 28th April 
1927. 

Agra Tenancy Act (1926), S. 44—Lambar- 
dar being entitled to let out lands according 
to S. 3 (6) is landholder— Lambardar eject¬ 
ing person—Cosharers stealthily taking pos¬ 
session are liable to be ejected. 

According to S. 44 a person who is in pos¬ 
session wichout the consent of the landholder 
is liable to ejeotinent. According to S. 3 <6> 
a iambardar can bo said to be the landholder 
as he is entitled to let out the land. Tho 
lambardar ejecting a person and taking 
possession through the Court is ontitled .to 
continuo in possession of it. Cosharers tak¬ 
ing possession of the land either by stealth or 
by force in teeth of tho lambardar's right to 
lot out the land aro liable to bo ejected : 18 
Cal - 10 (P. C.) } Ref. [p S70 C 1] 

Gopi Nath Kunzru —for Appellant. 

N. P. Asthana —for Respondents. 

Judgment.— The plaintiff of the Court 
of first instance is the appellant before 
us. He brought the suit out of which 
this appeal has arisen on the allegation 
that he had let out the plots detailed in 
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the plaint- to defendant 1, that defen¬ 
dant 1 was ejected through the revenue 
Court from thoso plots, but with his 
help tho two other defendants who were 
his 9on and nephew, occupied the lands. 
The plaintiff accordingly sued for reco¬ 
very of possession. 

Defendants 2 and 3 did not contest the 
suit. Defendant 1 alone appeared. He 
said that he was a cosharer in the vil¬ 
lage and therefore he was not liable to 
be ejected under S. 44, Agra Tenancy 
Act 1926, under which section tho plain¬ 
tiff purported to instituto the suit. 

The Court of first instance held that 
the defendant were trespissers in respect 
of cortiin plots bub were cosharer3 in 
two khewats, viz-, Nos. 50 and 5L. In the 
result, the learned Assistant Collector 
decreed tho suit in respect of lauds situa¬ 
ted in khewats other than Nos. 50 and 51 
and dismissed the suit in respect of lands 
which are situated in khewats 50 and 51. 

There was an appeal by the plaintiff 
and his appeal was dismissed. 

In this Court the plaintiff contends 
that his suit should have been decreed 
in respect to the lands situated iu khe¬ 
wats 50 and 51. He also contends that 
he should have been allowed a larger 
amount of compensation than has been 
awarded to him with respect to lands for 
which he got a decree. 

In this Court the question has been 
debated whether S. 44, Agra Tenancy 
Act 1926, applies to tho facts of this ciso 
or not. It has been found that the plain¬ 
tiff was a lambardar. He as such lam¬ 
bardar granted a lease to defendant 1 of 
lands comprised in khewats 50 and 
5i. Defendant 1, the tenant, who held 
under the larabirdar, was ejected by the 
lambardar through the revouue Court. 
The quesiton then is whether some of 
the cosharers of khewats 50 and 51 could 
in the teeth of tho lambardar s right 
to let out the lands, take possession of 
the lands and say that beciU3e they were 
cosharers in those lands, they were en¬ 
titled to remain in possession. 

On the face of it, the contention of 
defendant 1 seems to be unsound. The 
learned counsel for the respondents has 
urged that as between lambardar and co¬ 
sharer, the cosharer ha9 as much right 
to occupy land after the tenant has been 
ejected as the lambardar himself. He 
takes his stand on the well-known Privy 
Council case of Watson & Co. v. Ram - 
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chund Butt (l). The very principle de¬ 
cided by their Lordships of the Privy 
Council would go against Mr. Asthana’s 
^contention. The person who has actually 
iejected the tenant in due course of law 
land has taken delivery of possession is 
entitled to be in possession of those lands 
and the more so if he happens to be the 
dambardar. Another cosharer should not 
be allowed to take possession of those 
lands either by stealth or by force. The 
'mere fact that at the moment of taking 
possession by the cosharer, the lambar- 
dar was not in physical possession would 
not remove the lambardar’s possession. 

Coming to the language of S. 44, Agra 
Tenancy Act, wo find that a person who 
is in possession without the consent of 
the’landholder is liable to ejectment- A 
landholder, under the definition given 
in the Act: see S. 3, Cl. (6), is the person 
who is entitled to recover the rent or in 
other words is the man who is entitled 
to let the land out. The person who has 
ejoctod tho tenant and has taken posses¬ 
sion through the Court is the person 
who is entitled to continue in possession 
of it. The possession of tho defendant- 
respondent is in the teeth of the land¬ 
holders’ possession and we are of opinion 
that the respondents were liable to bo 
ejected even from the lands comprising 
khewats 50 and 51. 

We note that in the grounds of appeal 
filed by the*plaintiff-appellant, instead of 
describing tho Nos. 50 and 51 as khewats 
the appellant has described them as 
plots. We also note that the Courts be¬ 
low have not stated specifically what 
are the plots which are comprised in 
khewats 50 and 51. We take it that at 
the time of execution the matter will be 
cleared up. 

The second point relates to the ques¬ 
tion of damages. The damages allowed 
by the Courts below were one year’s 
rent. Tho matter was in the discretion 
of the Court below and we need not in¬ 
terfere. As regards the damages to which 
the plaintiff is entitled for his success in 
this Court, we assess them at Rs. 19-15-6 
having regard to the fact that the Court 
below has awarded one year’s rent, and 
this amount will make up the entire rent 
for one year, namely Rs. 75. 

There is a cross-objection on behalf 
of the respondents. On the principle on 

~~(1) [1891] 18 Cal. 10—17 I. A. 110=5 Sar, 
535 (P. C.). 


which we have decided this appeal, the 
cross-objection fails and it is hereby dis¬ 
missed with costs. 

R.M./r.k. Appeal allowed . 
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SULAIMAN AND PULLAN, JJ. 

Municipal Board , Allahabad —Defen¬ 
dant—Appellant. 

v. 

B. Sarkar Bahadur Johari— Plaintiff 
—Respondent. 

First Appeal No. 59 of 1928, Decided 
on 17th July 1929, against order of 
Addl. Sub-Judge, Allahabad, D/- 3rd 
February 1928. 

Limitation Act, S. 23— Under S. 228 (b), 
U. P. Municipalities Act 1916, it is duty 
of Board to allow owner to connect his 
house with the main pipe—Disconnexion 
amounts to continuous breach giving rise to 
continuous cause of action. 

Section 228 (b), U.P. Municipalities Act 1916 
refers to the duty of the Board to allow the 
owner to connect his house for the purpose 
of obtaining wator from tho main. If there¬ 
fore tho connexion is cut off, and the owner is 
prevented from obtaining -wator from the 
main pipe by moans of his communication 
pipe, there is a continuing breach giving rise 
to continuing cause of action inasmuch as the 
owner is continually prevented from connect¬ 
ing his house with the main pipe. Tho duty 
of tho Board is continuing duty and the con¬ 
tinuing breach of it givos causo of action to 
owner from day to day. [P 871 C 1, 2] 

Shabd Saran —for Appellant. 

S. P. Sinha —for Respondent. 

Sulaiman, J. —This is an appeal 
from an order of remand by the lower 
appellate Court arising out of a suit for 
damages brought by the plaintiff against 
the Municipal Board of Allahabad. The 
Court of first instance framed three 
issues, the third one being one of limi¬ 
tation. It dismissed the suit on the 
ground of limitation only without decid¬ 
ing the other issues. The lower appel¬ 
late Court has taken a contrary view and 
has held that the claim was not barred 
by limitation and has accordingly re¬ 
manded the case. 

It appears that the plaintiff is the 
occupier of a house which has been as¬ 
sessed to a prescribed minimum water 
tax and his house was connected with 
the main pipe of the municipal system 
of water supply upto March 1926. On 
31st March 1926 bis house was dis¬ 
connected. After that date the Board 
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admittedly for a long time did not allow 
him to connect his house with the main. 
The plaintiff served a notice on the 
Board on 9th October 1926 but waited 
for some time before instituting his suit 
which was actually filed on 30th March 

1927. 

The plea of limitation raised by the 
Board was to the effect that the cause of 
action accrued in favour of the plaintiff, 
if at all, on 31st March 1926 and he 
was bound to sue within 8 months of 
that date (including the two months 
allowed for notice) £and that there was 
no fresh cause of action or no accruing 
cause of action in his favour. 

Under S. 228 (a) there is a statutory 
duty imposed upon the Board; 

(a) (i) to maintain a system of water 
supply through pipes; 

(ii) to lay on water at a prescribed 
pressure and during prescribed hours; 

(iii) to supply water in all the chief 
streets, and 

(b) to allow the owner or occupier of 
any building or land assessed to a pres¬ 
cribed minimum water tax to connect, 
for the purpose of obtaining water for 
domestic purposes, the building or land 
with a main by means of a communica¬ 
tion pipe of the prescribed size and des¬ 
cription. 

The house of the plaintiff was previ¬ 
ously connected. If the disconnexion 
amounted to a refusal to allow the occu¬ 
pier to connect his house with the main 
pipe there may be a continuing breach 
of the duty cast upon the Municipal 
Board. On the other hand if the dis¬ 
connexion was an isolated act and the 
cause of action was not only complote 
but was exhausted, the plaintiff might 
be compelled to institute his suit within 
8 months of the first disconnexion. 

I Section 228 (b) does not speak of the 
jBoard connecting the house with the 
main pipe or disconnecting it. It refers 
to the duty of the Board to allow the 
'owner to connect his house for the pur- 
jpose of obtaining water from the main. 
If therefore the connexion is cut off and 
the owner is 'prevented from obtaining 
water from the main pipe by means of 
his communication pipe, there is, in my 
opinion, a continuing breach inasmuch 
as the owner is continuously prevented 
trom connecting his house with the main 
pipe. This is a continuing refusal to 
permit him to get the connexion. In 


such a case there would be a continuing 
cause of action in his favour and the 
mere fact that the initial disconnexion 
took place more than 8 months ago would 
not deprive him of all remedy to sue for, 
damages for the subsequent period. If 
the argument advanced on behalf of the 
Board were to be accepted the result 
would be that after the expiry of the 
period of 8 months from the date of the 
first disconnexion there would be no 
remedy left to the owner to claim dama¬ 
ges for the breach of the duty as there 
would be no recurring cause of action 
at all. 

I am of opinion that this could nob 
possibly have been the intention of the 
legislature. The duty of the Board is a 
continuing duty and the breach of it is 
also continuing and gives a cause of 
action to the owner accruing from day to 
day. In this view the plaintiff would 
be entitled to claim damages for the 
period of 8 months prior to the institu¬ 
tion of the suit. 

The lower appellate Court has pointed 
out that the plaintiff has cut down his 
claim and is prepared to confine his 
relief to only that much period preceding 
the suit. 

The learned advocate for the appellant 
has also contended that there ought to 
have been subsequent notices if the 
plaintiff wanted to claim damages for 
the period subsequent to the date on 
which the two months prescribed for the 
notice expired. This would be an into¬ 
lerable state of affairs and would be 
casting upon an occupier an unreasonable 
duty to go on serving successive notices 
so long as he does not actually institute 
the suit and even if he does institute the 
suit he would be prevented to claiming 
damages pendente lite. The notice was 
quite sufficient. This contention there¬ 
fore cannot be accepted. 

The view taken by the Court below 
was therefore correct and I would dis¬ 
miss the appeal. ' 

Pullan, J .—I am entirely in agree¬ 
ment with the order already pronounced 
and I would merely add that the view 
taken by the Board as to the meaning of 
S. 228 (l) (b) appears to me to be illogi¬ 
cal. If the words “to allow the owner 
&c. to connect” refer only to the original 
act of connexion the only liability which 
the Board would incur would be owing 
to a refusal to allow the connexion to be 
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made, and not to a subsequent stoppage 
of the connecting pipe. Such a vie*v 
would he so narrow that it would render 
the B)ard liable to practically no suit for 
damages, and would also make that 
portion of S 231, whbh refers to the 
liability of the Board under S. 228, for 
failure to supply water meaningless. It 
may be pointed out that this is the only 
liability mentioned in S. 23L and nothing 
is siid about liability arising from a 
refusal on the part of the Board to allow 
an owner or occupier of promises to make 
a connexion. In ray opinion the only 
reasonable interpretation of this section 
is that the words ‘ to allow an owner or 
occupier &c. to connect” mein to allow 
the sai 1 person to keep a connexion open 
once it is raide. I agree in the order 
proposed. 

R M./r.IC. Appeal dismissed . 
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Young and Bennet, JJ. 

Prakadi Narain —Defendant—Appel¬ 
lant. 

v. 

Bam Charan and another —Plaintiff 
and Defendant—Respondents, 

Second Appeil Nr 1313 of 1926, De¬ 
cided on 18oh July 1929, agiinst decree 
of 1st Ad'll. Sub-Julge, Cawnpur, D/- 
iOoh April 1926. 

(a) Civil P. C., S. 100 —Proper effect of 
proved fact is a question of law. 

The question whether Hi. 100 is or is uot a 
grossly inadequate consider ition for a house 
which is found to be by the lower appellato 
Court to be worth Rs. 200 is a question of law 
as it is an inferonce from proved facts: A.I R. 
1927 1\ C. 102, Rel. on. [P 872 C 2] 

(b) Transfer of Property Act, S. 53 — 
Transfer by judgment debtor subsequent to 
decree of only property in possession to 
uncle for half of actual value can be conclu¬ 
ded to be fraudulent. 

Whore a transfer is made by a julgrmnfc- 
debtor subsequent to the decree passed against 
him, of the only remaining property which 
he pessosses, to his uncle for a sum which is 
found to be half the actual value of the houso 
at the time of th3 transfer, the circumstances 
lead to the inevitable conclusion that the 
transaction was fraudulent within the mean¬ 
ing of S. 5 * and that the transfer was intend¬ 
ed to defeat th ^’creditors of the transferrer 
and the transferee was a party to the fraud. 

[P 373 G 1, 2] 

S. N. Varma —for Appellant. 

K. C. Mital and Shambku Nath Seth — 
for Respondents. 


Judgment. —This is a second appeal 
by defendant 1 in a suit in which the 
lower appellate Court has granted to tha 
plaintiff a decree declaring that his sale- 
deei of llbh December 1922, is a genuine 
document and that the house which he 
has purchased by that document from 
detendant 2 is not liable to attachment 
find sale in execution of the decree of 
defendant 1 agiinst defendant 2. The 
facts, as fouud by the lower appellate 
Court, are that on 8th August 1921, de¬ 
fendant 1 obtained this decree against 
defendant 2. In execution of that dec¬ 
ree he attached the house in question. 
Subsequent to that attachment the judg¬ 
ment-debtor, defendant 2, executed a 
sale-deed in question in favour of the 
plaintiff. It is farther found by the 
lower appellate Court that the sale con¬ 
sideration was only Rs. 100, and the 
value of the house at the date of the 
transfer was Rs. 200. It is also found 
that the judgment-debtor had left him¬ 
self without any other property what¬ 
ever. The Yluusif dismissed the suit of 
the plaintiff on the ground that the tran¬ 
saction in question was fraudulent with¬ 
in the meaning of S. 53, T. P. Act, being 
for an inadequate sum and with the in¬ 
tention of defeating the creditors of the 
transferrer. The lower appellate Court 
reversed that finding chiefly on the fol¬ 
lowing grounds: 

“ t do nob think that Rs. 100 wore grossly 
inadequate consideration lor it .... 1 have 
shown above that the sale took placo-in pur¬ 
suance of an agreement made on the 19th 
November 1920. Therefore I hold that the 
disputed sale-deed is not a transaction fictiti¬ 
ous and collusive and entered into with in¬ 
tent to defeit any creditor. The plaintiff was 
a bona fido transferee for consideration.” 

It is objected that on the finding that 
there was no fraudulent transfer, no ap¬ 
peal lay to this Court, and reference was 
made to: Durga Chaudhrani v. Jaioahir 
Singh (l). But in Dhannamal v. Moti 
Sagar (2) (at p. 962 of 25 A. L. /.), their 
Lordships of the Privy Council had laid 
it down in 1927: 

” It is clear, however, that the proper effect 
of a proved fact is a question of law.” ! 

Accordingly we consider that the ques¬ 
tion of whether Rs 100 is or is not a! 
grossly inadequate consideration for a! 
houso which is found to be by the lower 
appellate Court worth Rs. 200 is a ques- 

(1) '[L89L]1S CYlT23^l7Y7 A."l22 P.C.7. 

(2) A. I. R. 1927 P. C. 102=8 Lah. 573=^54 

I. A. 173 (P.C.). 
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tion of law, as it is ate iaferonco from 
proved facts. Similarly there is no 
doubt that the construction of the sale- 
deed in question and of the agreement of 
19th November 1920, are questions for 
the consideration of this Court, 'The 
agreement of 19th December 1920, provi¬ 
ded that defendant 2 would sell to the’ 
plaintiff all his property within ono 
month. That agreement was not car¬ 
ried out within one month, and there¬ 
fore it appears to us that the agreement 
came to an end. 

On ILth December 1922, the sale-leed 
in this suit was executed by defendant 2 
in favour of the plaintiff, and it contain¬ 
ed no reference whatever to any previ¬ 
ous agreement. On the contrary, it states 
that the plaintiff i9 in want of money to 
release certain ornaments which he had 
pledged and mentions that he had tried 
to sell the house in question toother 
persons and finally was selling it to his 
uncle for Rs. 100. Wo consider that on 
a true construction of these two docu¬ 
ments the finding of the lower appellate 
Court is incorrect that the sale-deed of 
1922 was made in pursuance of an agree¬ 
ment of 1920. The importance of this 
matter is that the sale-deed is undoubt¬ 
edly of a date subsequent to the decree of 
defendant 1 against defendant 2. As we 
have held that it was not executed in 
pursuance of the agreement of 1920, the 
fact that that agreement was of a date 
prior to the decree of defendant 1 is of 
no importance. We note that it has 
been found as a fact by the lower appel¬ 
late Court that tenants are in possession 
of the house on behalf of the plaintiff. 

But the lower appellate Court also 
found that the daughter of defendant 2 
is living with the plaintiff, and the Mun- 
sif has found as a fact, and that finding 
is not reversed by the lower appellate 
Court, that defendant 2 is beyond any 
dispute the nephew of the plaintiff. Ac¬ 
cordingly the mere fact that the tenants, 
who are in actual possession of the 
house, are tenants of the plaintiff is not 
in our opinion of sufficient weight in 
view of the inference to be drawn from 
the circumstantial evidence in the pre¬ 
sent case. We have firstly a transfer 
made by a judgment-debtor subsequent 
,to the decree passed against him and a 
transfer made of the only remaining pro¬ 
perty which he possessed, and that trans¬ 
fer made to his uncle for a sum which is 


found to be half the actual value of the 1 
house at the time of the transfer. We) 
consider that those circumstances lead tej 
the inevitable inference that this tran¬ 
saction was fraudulent within the mean¬ 
ing of S. 53, T. P. Act r and that the 1 
transfer was intended to defeat the cre¬ 
ditors of the transferrer, and the trans¬ 
feree was a party to that fraud. Accord-J 
ingly we allow this appeal, and dismiss 
the suit of the plaintiff with costs in all 
Courts. 

Tho plaint in this case has been drawn 
to our attention, and in particular paras. 

3 and 5. These two paragraphs are both 
scandalous and irrelevant. They offend 
against the rules of pleading and are 
merely personal abuse. They are draft¬ 
ed by a pleader called B. Durga Prasad, 
and in para. 5 he accuses in a manner 
totally irrelevant to the suit a brother 
pleader and calls him an expert in tell¬ 
ing lies apparently on the ground that 
he is a pleader. It is difficult to say any¬ 
thing too severe about conduct of this 
sort. Wo direct that copy of these re¬ 
marks of ours be sent to the pleader in 
question. 

R.M./b.k. Appeal alloived. 
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Bennet and Iqbal Ahmad, JJ. 

Shuj anddin Khari — Defendant—Ap¬ 
pellant. 

v. 

Mehdi Raza —Plaintiff — Respondent. 

Second Appeal No. 1130 of 1926, De¬ 
cided on 9th July 1929, from decree of 
Addl. Dist. Judge, Moradabad, D/- 20th 
March 1926. 

(a) Evidence — Court may find evidence 
unworthy of credit—There can be no finding 
unless based on legal evidence. 

It is open to the Court to find that the 
evidence of a person is not worthy of credit; 
but it, cannot arrive at a finding in absence of 
legal evidence. [P 874 C 1] 

(b) Civil P. c., S. 35-Wi tnesses attending 
but not examined — Still diet money can be 
charged when defence is not disclosed. 

Diet money of plaintiffs who attended the 
Court but wore not produced boforo the Court 
is correctly charged as cost where tho number 
of witnesses is not excessive and where the 
defendant does not disclose the lino of de¬ 
fence. Hut costs of document unnecessarily 
produced cauuot be awarded. 

[P 874 C 2; P 875 C 1] 

Z>. Malik and II.P.Sen —for Appellant- 

Haidar Mehdi and Zafar Mehdi —for 
Respondent. 
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Judgment. —This is an appeal by a to show that the rental was more than 


defendant lambardar against a decree of 
the lower appellate Court awarding the 
plaintiff-respondent Rs. 2,569-2-9 for 
the plaintiff’s share of the profits under 
S. 164, Act 2 of 1901. The plaintiff sued 
for his share of profits for 1328, 1329 
and 1330 Faslis. The plaintiff produced 
as sole witness the patwari. The pat- 
wari gave evidence that the total rent 
for these years was as follows: 

F 1328 Rs. 1,207-7-6 

„ 1329 „ 3,576-6-2 

„ 1330 „ 1,475-15-6 

The figures given in the plaint for the 
rental for these years were considerably 
in excess of those stated by the patwari 
and were as follows: 

F 1328 Rs. 3,571 

„ 1329 „ 3,620 

„ 1330 ,, 3,620 

The lower appellate Court has accepted 
the figures stated in the plaint as correct 
with the exception of a slight variation 
in regard to the rental assessed on khud- 
kasht for which it accepted the statement 
of the patwari. In the result, therefore, 
the lower appellate Court accepted 
rentals of over Rs. 3,000 for each of the 
years in suit, a total of approximately 
Rs. 10,000 rental as compared with 
Rs 6,260 0-2 stated by the patwari. The 
ground on which the lower appellate 
Court disregarded the ovidence of the 
patwari on this point was firstly that 
the patwari stated in evidence that the 
rental for 1328 and 1330 was less than 
that for 1329 becauso’1329 was an excep¬ 
tionally good year and the rental being 
by batai, variations can easily be made 
in it from year to year: but on a pre¬ 
vious occasion in another suit the defen¬ 
dant lambardar stated that the produce 
of Fasli 1329 was average. The second 
reason given by tho lower appellate 
Court is that the patwari ? in a previous 
suit had stated “Defendant’s mother was 
not purdah to me and thought me her 
son.” It was no doubt open to the 
lower appellate Court to find that tho 
evidence of tho patwari was not woithy 
of credit, but it was not open to the 
lower appellate Court to find that the 
rental amounted to Rs. 9,955-8-4 without 
any legal evidence to that effect. We 
consider, therefore, that this finding of 
the lower appellate Court must be set 
aside. There is, therefore, no evidence 


that stated by the patwari. 

The next point is whether the lower 
appellate Court was justified in reversing 
the finding of the Court of first instance 
on the question of alleged negligence by 
the lambardar defendant. For this 
finding of negligence the lower appellate' 
Court relies solely on the statement that 
the defendant had collected only 57 per 
cent, of the assets in a batai village. 
There is no legal evidence to prove that 
the total of ths assets was Rs. 9,955-8-4. 
Accordingly there is nothing to show 
that the collections stated by the pat¬ 
wari Rs. 5,701-13-4 was a small percen¬ 
tage of the assets. In fact the percentage- 
of the assets collected given by the- 
patwari was high amounting to over $0 
per cent. It was open to tho plaintiff to 
prove negligence of the lambardar by 
calling certain tenants, of whom there 
must be a large number in the village, 
who could have shown, if indeed it had 
been a fact, that they had paid rent to 
the lambardar for the years in suit, and 
that this payment of rent had not been 
entered by the lambardar in tho siaha* 
But the plaintiff did not call a single 
witness to prove these points. In regard 
to the representation of the learned 
counsel for the plaintiff-respondent that 
it is difficult for the plaintiff after a 
lapse of three years to produce evidence- 
of what was the exact rental for the 
three years in suit, it is sufficient if we 
point out that the plaintiff might have 
brought his suit at an earlier date with¬ 
out waiting for the lapse of three years. 
Accordingly we set aside the finding of 
the lower appellate Court, that the lam¬ 
bardar was negligent and that the decree 
should, therefore, be based on the assets. 
On this point we restore the decree of the 
Court of first instance which was that 
the plaintiff should receive R3.1,500-14-1 
on collections. Wo were addressed on! 
two other points in the grounds ofj 
appeal, one being in regard to Rs. 61-2-0 
diet money for witnesses called by tne 
plaintiff who attended on three occas- 
sions hut were never produced before the 

Court. , , 

Wo agree with the lower appellate 

Court that this sum was correctly 
charged as costs by the plaintiff because 
the number of witnesses was not exces¬ 
sive, and because tho defendant did not 
disclose his exact line of defence. * 
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'further point on which we were ad¬ 
dressed in appeal is in regard to 
Rs. 155-3-0 costs which the plaintiff 
charged for documents which he filed in 
this case. There are 15 such documents, 
but it was only necessary to produce two 
or three documents. Moreover the 
plaintiff quite unnecessarily produced 
copies of the whole of the khataunis 
relating to the years in suit, whereas all 
that was necessary for him to produce 
were copies of the totals in those khata¬ 
unis. Details of entries in regard to 
each tenant in those khatuanis had no 
bearing on the case. Accordingly we 
consider that the charge of Rs. 155-3-0 
by the plaintiff should not be allowed in 
the present case. The result is that we 
modify the decree with full costs of this 
Court and with proportionate costs in 
the two lower Courts and we restore the 
decree of the Court of first instance that 
the plaintiff will receive a decree for 
Rs. 1,500-14-1 and that the item of 
Rs. 153-5-0 for papers in the list of costs 
of the plaintiff will be disallowed. 
Interest as decreed by the Court of first 
instance will be allowed up to the date 
of payment. 

R.M./r.K. Decree modified. 
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Iqbal Ahmad, J. 

Mohammad Kamil and others —Plain¬ 
tiffs—Appellants. 

v. 

Muhammad Salim and others — 
Defendant—Respondents. 

Second Appeal No. 549 of 1928, Deci¬ 
ded on 11th July 1929, against decree of 

Sub-Judge, Basti, D/- 23rd January 
1928. 

(aj Civil P. C., S. 100 — Infere nee from 
proved facts is question of law. 

Findings on questions of facts are undoubt¬ 
edly binding on appellate Court in second 
appeal. But inference from proved facts is 
always a question of law and therefore any in¬ 
ference drawn by lower appellate Court from 
proved facta is not binding on appellate 
Court if in arriving at that inferenoe the 
lower appellate Court has misdirected itself 
on any matter of law. [P g76 C 1] 

(b) Adverse Po.session-Possession of 

E'V' mortgagee He cannot prescribe 
title as absolute owner. 

Where the names of the mortgagees are hv 
mjs alje entered as mortgagees as regards the 
land which is not mortgaged and they remain 
in possession of the land for more than 12 


years, they cannot prescribe title as absolute 
owners of the land. Their possession is in tho 
capacity of mortgagees and not as absolute 
owners and they cannot plead adverse 
possession. [P 87C C 2] 

M. Waliullah —for Appellants. 

Mahmud Ullali —for Respondents. 

Judgment.—This is a plaintiffs’ 
appeal and arises out of a suit for a 
declaration that the plaintiffs are tho 
owners of certain zamindari share in 
mahal 5 of mauza Hatwa, and in the 
alternative for recovery of possession of 
of. that share by redemption of a 
mortgage. 

The suit was decreed by the trial 
Court, but it was dismissed by tho 
lower appellate Court on the ground 
that the defendants had prescribed a 
title to the 9hare in dispute by adverse 
possession for more than 12 years. There 
is no controversy about the facts. Jag- 
ram Singh and others owned a 4 pie and 
14 chhataks share in mahal 2 and 
3 pies 13 chhataks and 476 tils in mahal 
5, Hatwa. On 18th December 1909 
they usufructuarily mortgaged their 
entire share in mahal 2 to defendant 
1 and the predecessors-in-title of tho 
other defendants for a sum of Rs. 107. 
Thereafter the mortgagees applied for 
mutation of names and, by mistake, 
their names were entered as mortgagees, 
not only as against the share of the 
mortgagors in mahal 2, but also as 
regards their share in mahal 5. 

On 14th May 1914, tho mortgagees 
purchased 2 pies 15 chhataks-share of 
mahal 2 from the mortgagors, and a 
portion of the sale consideration was set 
off in liquidation of the mortgage debt 
to the extent of Rs. 60. 

On 20th April 1922, the mortgagors 
sold the balance of their share in mahal 
2 and the whole of their share in 
mahal 5 to tho plaintiff-appellants. 
The mortgagees pre-empted that sale 
and, on 16th November 1923, their claim 
with respect to the share in mahal 2 
was decreed, and as regards the share 
in mahal 5 was dismissed. By the 
decree the balance of tho mortgage debt 
was also set off and, thus, the mortgage 
was discharged. 

After the decision of the pre-emption 
suit, the plaintiffs filed an application 
in the revenue Court for mutation of 
names as regards the share in mahal 
5. That application, on objection by 
the defendants, was dismissed. 
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The plaintiff’s case was that they ac¬ 
quired title to the share in raahal 5 
by virtue of the sale-deed of 1914, and 
that the defendants had no title to the 
same. 

The defence to the suit was that the 
defendants were in adverse possession of 
the share in mahal 5 for a period of 
rnoro than 12 years and, that the plain¬ 
tiff’s suit was time barred. The trial 
Court overruled the contention of the 
defendants and decreed the suit. On 
appeal by the defendants the lower ap¬ 
pellate Court has reversed the decree of 
the trial Court and dismissed the plain¬ 
tiffs suit. 

In appeal before mo it is argued by 
the learned counsel for the appellants 
that the lower appellate Court was 
wrong in assuming that it was nobody’s 
case that the defendants’ possession 
over the share in mahal 5 was as 
mortgagees and not as absolute owners, 
and that that Court was wrong in hold¬ 
ing that the defendants, by remaining in 
possession for more than 12 years, had 
acquired a complete title to the property 
in dispute. 

On the ether hand it is argued by the 
learned counsel tor the respondents that 
the finding of the lower appellate Court, 
on the question of the nature and eflect 
of the possession of the defendants, is a 
finding on a question of fact, and is 
binding on me in second appeal. 

X confess that the caso is not free 
from difficulty, but, after giving the 
matter my best consideration, I have 
come to the conclusion that the decree 
of the trial Court was correct and ought 
to be restored. 

So far as findings on questions of fact 
recorded by the lower appellate Court are 
concerned, they are undoubtedly binding 
on me in second appeal. But inference 
from proved facts is always a question 
of law, and, therefore, any inference that 
the lower appellate Court may. have 
drawn from proved fac's is not binding 
on me in second appeal if, in arriving at 
that inference, the lower appellate 
Court has misdirected itself on any 
matter of law. 

In this case the lower appellate Court 
has found that the defendants were in 
possession of the share in dispute for a 
period of more than 12 years. This 
finding, I must accept in second appeal. 
But the question of law that arises for 
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consideration is, as to whether by their 
long possession defendants prescribed 
absolute title to the property in dispute, 
or only a title as mortgagees. In my 
opinion, on the proved and admitted 
facts of the case, it must be held that 
the title prescribed by the defendants 
was in the capacity of mortgagees and 
not as absolute owners. 

As stated above, the defendants’ 
names were entered as mortgagees against 
the share in mahal 5. This entry 
of their names was in consequence of 
the execution of the mortgage deed of 
1909 by the mortgagors. Therefore, 
there is no escape from the conclusion 
that the defendants secured entry of 
their names as regards the share in 
mahal 5 under colour of their title as 
mortgagees. They all along continued 
to be recorded as mortgagees. When 
the defendants brought the pre-emption 
suit they alleged in the plaint of that 
suit that the mortgagors were owners of 
the share in mahal 5. It is to be noted 
that that suit was brought more than 
12 years after the date of the mortgage, 
and, therefore, if the defendants had 
professed to remain in possession as 
absolute owners of the share in mahal 
5, one would have expected* them to 
say so in the plaint of the pre-emption 
suit. From these facts the conclusion 
is irresistible that the defendants pro¬ 
fessed, and did intend, to remain in pos¬ 
session of that share in the capacity of 
mortgagees, and as such, they could not 
prescribe title as absolute owners with 
respect to that share. In short the 
conclusion at which I have arrived is 
that the defendants, by their long pos¬ 
session, prescribed only a limited title 
to the share in dispute. The mortgage 
money has been paid in full, and, there¬ 
fore, the mortgage has come to an end 
and, accordingly, the defendants have no 
title to retain possession of the share in 

mahal 5. 

For the reasons given above I allow 
thi 3 appeal, set aside the decree of the 
lower appellate Court and restore the 
docree of the trial Court with costs in a 

Courts. 

r.m./r.K. Appeal allowed. 
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Young, J. 

Kazim Husain —Plaintiff—Appellant. 

v. 

Ram Sarup and another —Defendants 
—Respondents. 

Second Appeal No. 60S of 1928, Deci¬ 
ded on 19th July 1929, from decree of 
Sub-Judge, Ghazipur, D/- 9th January 
1928. 

(a) Acquiescence—Essentials—Where de¬ 
fendants do not make mistake as to their 
legal rights there is no acquiescence. 

In case of acquiescence the onus is on the 
defendants to show (i) that they made a mis¬ 
take as to their legal rights, (2) that they had 
expended money on the faith of that belief, 
(3) that the plaintiff knew of the existence of 
his cwn right which was inconsistent with 
the rights claimed by the defendants, (4) that 
the plaintiff knew of the defendants’ mistaken 
belief in his rights and (5) that the plaintiff 
must have encouraged the defendants in 
their expenditure of money directly or by 
abstaining from asserting his legal right. 
Where therefore the necessary elements arc 
lacking and there is no evidence that the 
defendants made a mistake as to their legal 
rights, there can bo no acquiescence : Will- 
vwll v. Barber (1800) 15 Ch . D. 96 and A. I. R. 
1926 All. 324, Ref. [P 877 G 2] 

(b) Specific Relief Act, S. 56 (j) —In junc¬ 
tion should be refused where conduct of the 
claimant has been such as to disentitle him 
to assistance of Court. 

Though an injunction against a joint owner 
to demolish structures built without permis¬ 
sion on a joint land can be obtained, tho 
granting of such an injunction is discretio¬ 
nary. Where the applicant brings a suit 

after an unreasonable delay, wbioh is delibe¬ 
rate and for improper motive, his conduct is 
suob as to disentitle him r o tho assistance of 
the Court. Injunction should bo refused as 
it is an equitable remedy and p'amtiff does 
not como into Court with clean hands. 

0 _ [P 878 C 1] 

Syed Majid Ali—lor Appellant. 

A. P . Pandey for Respondents. 
Judgment.—This is a plaintiff’s ap- 

peal from the Subordinate Judge of 
Ghazipur. The facta found in the lower 
appellate Court are these : The plain¬ 
tiff and the defendants are joint owners 
of the plot in suit. About two years 
before the action was brought by the 

plaintiff the defendants started to build 

a house on a part of the land within the 
zamindari which was parti or waste land. 
They proceeded with their building with¬ 
out any objection on the part of the 
plaintiff and spent some Rs. 1,300 upon 
it When the building was almost com¬ 
pleted the plaintiff brought an action for 


a mandatory injunction directing tho 
defendants to demolish the building and 
so to establish their joint possession. It 
is to be noted that the plaintiff was 
heavily indebted to the defendants and 
both the trial Court and the lower ap¬ 
pellate Court have found that the reason 
for the plaintiff’s action was not so much 
his desire to enforce his right as joint 
owner but rather to bring pressure to 
bear upon the defendants in order that 
they might give up some portion of tho 
debt. The quostion for determination is 
whether a mandatory injunction should 
issue, directing the defendants to remove 
the building. 

The trial Court dismissed the suit on 
the ground that the plaintiff had failed 
to show that he had suffered any special 
damage. The lower appellate Court dis¬ 
missed the plaintiff s appeal on the 
ground of the plaintiff’s acquiescence. 

In my opinion, on the facts of this case, 
neither the trial Court nor the lower 
appellate Court came to a correct con¬ 
clusion in law. It is clear that tho 
authority, Parsram v. Sherjit (1), relied 
upon by the trial Court has been over¬ 
ruled in subsequent decisions of this 
High Court, e. g., in Ram Bahadur Pal 
v. Ram Shankar Prasad (2), which was 
a Full Bench decision. With regard to 
acquiescence the law has been laid down 
once and for all in Wilmott v. Barber 
(3). Tho decision in that case lays down 
several rules for determining whether 
acquiescence has taken place or not. The 
onus would be upon the defendants to 
show : (I) that they had made a mis¬ 

take as to their legal rights, (2j that they 
had expended some money or done some 
act on the faith of their mistaken belief, 
(3) that the plaintiff knew of the exis¬ 
tence of his own right which was in¬ 
consistent with the right claimed by. the 
defendants, (4) that the plaintiff know 
of the defendants’ mistaken belief in his 
lights and (5) that the plaintiff must 

have encouraged the defendants in their 

expenditure of money directly or by ab¬ 
staining from asserting his legal right 
In this case it is clear that the neces¬ 
sary elements are lacking. There is no 
evidence for instance as to whether the 
defendants made a mistake as to then 
legal rights. The case of I Villmott v 

(1) [1887J 9 All, 661 =(1887) A. W. N. 26dT~ 

(2) [1905J 27 All. 688=2 A. h. J. 455=(1905) 

A. W. N. 158 (P.B.). 
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Barber (3) has been followed in this High 
Court in Jai Ndrain v. Jafar Beg (4). 

While undoubtedly one joint owner 
can, according to the decisions of this 
Court, obtain an injunction ordering 
another joint owner to demolish struc¬ 
tures built without permission upon the 
joint land, the granting of such an injunc¬ 
tion is discretionary. Whether an in¬ 
junction should be granted depends on 
(the-facts of each case. In all the cases 
to which reference has been made the 
suit has been brought without unreasona¬ 
ble delay. In this case there was a delay 
of nearly two years in bringing the suit, 
and, although that fact by itself does not 
in law amount to acquiescence, it is very 
material as to whether or not the dis¬ 
cretion of the Court should be used in 
favour of the plaintiffs. Further when, 
|as in this case, it is also found as a fact 
that the delay was deliberate on the part 
'of the plaintiff, and for an improper 
motive, it is clear that the Court ought 
not to assist the plaintiff by granting an 
Injunction. An injunction is an equi¬ 
table remedy and the plaintiff does not 
come into Court with clean hands. This 
principle is laid down for India in S. 56, 
Specific Relief Act, where the issue of an 
injunction is prohibited if the conduct of 
the applicant has been such as to dis¬ 
entitle him to the assistance of the 
Court. 

It is clear in this case that an injunc¬ 
tion should not be granted. The plaintiff 
has his remedy in a suit for partition. 
I agree with the result arrived. at in 
the two lower Courts but on different 
grounds. The appeal is dismissed with 
costs. I refuse the appellant’s appli¬ 
cation for leave to appeal under the 
Letters Patent. 

r.M./r.K* _ Appeal dismissed . 

(3) ”[1880] 15 Ch. D. 96^28 W. R. 911=43 

L. T. 95. 

(4) A. I. R. 1026 All. 324=*48 All. 353. 
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Dalal, J. 

Kishun Mal —Plaintiff Appellant. 

v. 

Sakai Raj Mal— Defendant—Respon¬ 
dent. 

Second Appeal No. 555 of 1928, Deci¬ 
ded on 12th July 1929, from a decree of 
Dist. Judge, Azamgarh, D/- 4th January 
1928. 


Malicious prosecution—Plaintiff should 
not be required to prove that he was inno- 
cent of charge upon which he was tried. 

In a suit for malicious prosecution plaintiff 
should not be required to prove that he was 
innocent of the charge upon which he was 
tried. To throw the burden of proof on the 
plaintiff to prove that the charge brought by 
the defendant against him wss false is tant¬ 
amount to putting the plaintiff to the proof of 
his innocence without giving him the benefit 
of acquittal obtained by him in the criminal 
Court. The burden of proof shifts to the de¬ 
fendants that the charge disbelieved by the 
criminal Court was true : A . I. R. 1926 P. C. 
46 and 25 Bom . 332, Rtl. on. [P 879 C 1] 

A . P. Pandey—ior Appellant. 

P. L . Banerji —for Respondent. 

Judgment. — These are two suits 
brought against the same defendant Sakai 
Raj Mal, for damages on account of an 
alleged false prosecution. The defendant 
prosecuted the plaintiff in the two suits 
for an offence of theft. The charge 
brought by the defendant was that early 
in the morning of 27th October 1925, at 
3 a. m, he got up and went out to feed 
his cattle, when he saw the plaintiff 
removing hay from his cattle shed. An 
alarm was raised, whereupon the plain¬ 
tiff’s friends arrived, and there was a 
lathi fight and the plaintiff was rescued. 
In fact some of the plaintiff’s friends 
were badly injured and their story, ac¬ 
cording to a complaint subsequently 
lodged, was that there was a dispute for 
possession of a tree which ended in a 
lathi fight between the parties. The 
criminal Court held the theft story of 
the defendant to be false and acquitted 
the plaintiff, while the defendant was con¬ 
victed for causing hurt to the plaintiff. 

The present suits for damages were 
decreed by the trial Court. On appeal, 
the learned Judge of the lower appellate 
Court put before him the following issue 

for decision : 

Whether the complaint brought by 
Sakai Raj Mal against the plaintiffs in 
both cases was false to his knowledge? 

In my opinion this was not a correct 
point for determination. The law has 
now been laid down in great detail by 
their Lordships of the Privy Council in 
Balbhaddar v. Badri Sah (1). Accord¬ 
ing to their Lordships : 

“ In an action for malicious prosecution the 

plaintiff has to prove : 

1. That he was prosecuted by the defen* 
dant ; 2. That the proceedings co mplained^ 

_ (1) A. I. R. 1926 P. C. 46=1 Luck. 215=29 
0. C. 163. 
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terminated in favour of the plaintiff, if from 
their nature they were capable of go termi¬ 
nating ; 3. That the prosecution was insti¬ 
tuted against him without any reasonable 
and probable cause ; 4. That it was due to a 
malicious intention of the defendant, and not 
with the mere intention of'carrying the law 
into effeot. ” 

In the present ease the defendant him¬ 
self was present at the time of the alleged 
occurrence. According to his version he 
did not act on any information received. 
If his complaint was not true, no ques¬ 
tion of reasonable and probable cause 
can arise because if it was untrue, he 
could have had no legitimate cause to 
launch the prosecution. Malice also 
would be presumed from the action taken 
by him. Their Lordships deprecated the 
burden of proof laid on the plaintiff by 
the Courts in India, that he wa3 innocent 
of the charge upon which he was tried 
In my opinion, tli3 lower appellate Court 
ihas laid the same burden on the plaintiff 
though in different words. To throw the 
burden on the plaintiff to prove that the 
charge brought by the defendant against 
the plaintiff was false was tantamount 
to putting the plaintiff to proof of his 
innocence, without giving him the benefit 
of acquittal obtained by him in the 
criminal Court. As observed by their 
Lordships in Pestonji Manekji Mody v. 
Queen Insurance Co. (2) the acquit¬ 
tal of a plaintiff of a a charge made 
against him must be taken to mean 
that prima facie he was innocent. 
The burden will therefore shift on to 
the defendant to prove in the civil 
Court that the charge disbelieved by the 
criminal Court was true, and under the 
circumstances of the present case, no 
particular burden of proof is thrown on 
the plaintiff. The civil Court i3 called 
upon from a balance of the evidence, and 
after taking into consideration the 
acquittal of the plaintiff by the criminal 
Court to record a definite finding whe¬ 
ther the complaint instituted by the 
defendant was false or true. The evi¬ 
dence of both sides should be considered 
and a definite finding recorded. 

As the lower appellate Court threw 
the^ burden of proof wrongly on the 
plaintiff, it is not clear whether it has 
arrived at a just conclusion in this case 
or not. 

The following issues are remanded to 
that Court for decision. No further evi- 

(2) [1901] 25 Bom. 3327 ~ 


dence shall be recorded or admitted. 
Counsel of both parties may be heard 
over again. 

1. Was the complaint brought by Sakai 
Raj Mai against tho plaintiffs in both suits 
trua or false ? 2. What wa3 the amount of 
damages suffered by the plaintiffs in each 
oase ? 

A return shall be made within four 
months of to-day’s date when ten days 
shall be granted to lodge objections. 

R. M./r.K. Findings ordered. 
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Bennet and Iqbal Ahmad, J.J. 

Dip Chand —Defendant—Appellant. 

• v. 

Munni Lai and anothe ?—Plaintiff and 
Defendant—Respondents. 

Second Appeal No. 1322 of 1926, Deci¬ 
ded on 16th July 1929, against decree of 
Addl. Sub-Judge, Mirzapur, D/- 12th 
June 1926. 

(a) Limitation Act, Art. 44—Art. 44 ap¬ 
plies whether transfer is by ordinary or 
certificated guardian. 

The words of Arc. 44 are very general and 
hive application to every case in which a 
ward on attaining majority impugnes the 
transfer made by his or her guardian during 
his or her minority and there is absolutely no 
warrant for restricting the application of 
that article to cases of transfers made by a 
certificated guardian. [P SSO 0 2] 

(b) Guardians and Wards Act, S. 4 (2) (3) 
-—Word “guardian” is of general import and 
includes natural and testamentary guardians 
and guardians appointed by Court. 

it Prom the definitions of “guardian” and 
“ward” as given in S. 4 it appears that the 
word guardian is of general import and in¬ 
cludes natural and testamentary guardians 
and guardians appointed by Court.* [P 880 C 2] 

(c) Limitation Act, Art. 144—Art. 144 and 
not Art. 44 applies in case of transfer of 
minor’s property by unauthorized person. 

Where the property of a minor has been 
transferred by wholly unauthorized person, 
the transaction is void ab initio and it is not* 
necessary for the minor in order to recover 
possession of property transferred to have the 
transfer set aside. In such cases Art. 44 will 
have no application and the suit will be gov¬ 
erned by Art. 144 : 20 C. W. N. 1016; 30 Mad. 
393; 44 Bom. 742; A.I.R. 1925 Lah. 619 and 
A.I.R. 1928 Lah. 115, Ref.; 32 All. 392, Dist. 

[P 8S1 C 1] 

K. N. Katju —for Appellant. 

S . N, Varma —for Respondents. 

Judgment. —This is a defendant’s ap¬ 
peal and arises out of a suit brought by 
the plaintiff-respondent for possession of 
certain zemindari share by cancellation 
of a sale-deed, dated 12th May 1917, exe- 
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cuted by the plaintiff’s mother during 
the plaintiff’s minority. The plaintiff’s 
case was that there was no necessity for 
the sale and that the sale was not bind¬ 
ing on him. 

The defence to the suit was that the 
sale was tor necessity and for the benefit 
of the minor and therefore, it was bind¬ 
ing on him. It was further pleaded in 
delence that the plaintiffs age was 25 
and not 2L, as stated in the plaint, and 
that the suit was time barred. 

The consideration for the sale was 
Hs. 610, and both the Courts below ag¬ 
reed in holding that, out of the sale con¬ 
sideration, a sum of Rs 480 was for the 
benefit of the plaintiff and was binding, 
on him and that the necessity for the 
remaining sum of Ids. 160 had not bean 
proved by the vendee. On the question 
of limitation both the Courts below held 
that the suit was governed by 12 .yoars 
rule of limitation and was not time barred, 
In arriving at this conclusion the lower 
appellate Court placed reliance on deci¬ 
sion of this Court reported as Bach chan 
Sidyll v. Kamta Prasad (1). In view 
of the findings noted above, both the 
Courts below pissed a decree in the 
plaintiffs favour for possession of the 
zamindari share in dispute conditional 
on the payment of Rs. 4d0 by the” plain¬ 
tiff to the defendants vendees. One of 
the defendants lias preferred this second 
appeal, and it is argued on his behalf 
that the article applicable to a suit of 
the present description is Art. 44 and 
not Art. 14 4, Soli 1, Lim. Act, and that 
the suit was time barred. 

It is argued by the learned counsel for 
the appellant that Art. 44 applies to 
every cise in which a transfer has been 
made by guardian of a minor and, if a 
suit to set aside an alienation made by 
•such guardian is not brought by the 
ward within three years of his attaining 
majority, a decree for possession by avoi¬ 
dance of the transfer cannot ho passed on 
his favour. It is further contended that 
Art. 144, Lim. Act, can have no appli¬ 
cation to such a case, inasmuch as a de¬ 
cree for possession can be passed in 
favour of the plaintiff in such asuit, only 
if the plaintiff succeeds in getting the 
transfer made by his guardiaa cancelled. 

On the other hand it is argued by the 
l earned cou nsel for the respondents that 

W [miOj 32 All, 3 J2=5 I. 0. 535=7 A.L.J. 
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the present suit was a suit, in fact and 

substance, for recovery of possession of 
immovable property which, according to 
the plaintiff, had been alienated by his 
guardian during his minority without 
lawlul authority, and that the prayer 
for a declaration that the sale is not 
binding on the plaintiff was only ancil¬ 
lary to the substantive claim for posses¬ 
sion and, as such, the suit is governed 
by Art. 144, Sch. 1, Lim. Act. In sup¬ 
port of this contention reliance is placed 
on the Division Bench ruling of this 
Court to which reference has been made 
by the learned Judge of the lower appel¬ 
late Court. He further argues that Art. 
44 has no reference to cases of alienations 
made by guardians other than guardians 
appointed by Court. 

In our judgment the contention of the 
learned counsel for the appellant is cor¬ 
rect and ought to prevail. 

Article 44 provides for a suit by a 
ward, who has attained majority, to set 
aside the transfer of property by his 
guardian, and the prescribed period of 
limitation is three years. The words of 
this article are very general and have 
application to every case in which a 
ward,on attaining majority, impugnes 
the transfer made by his or her guar¬ 
dian during his or her minority, and 
there is absolutely no warrant for res¬ 
tricting the application of that article 
to cases of transfers made by a certifi¬ 
cated guardian. 

The Limitation Act does not contain 
the definition of “guardian” and ward,” 
bub by S. 4 (2), Guardians and Wards Act, 
“guardian” is defined as meaning a per¬ 
son having the care of the person of a 
minor or of the property, or of both his 
person and property, and ward” is de¬ 
fined by Cl. (3J of the same section, as 
meaning a minor for whose person or 
property, or both, there is a guardian. 

It would thus appear that the wcrd 
‘guardian” i3 of general import and in¬ 
cludes natural and testamentary guar¬ 
dians and guardians appointed by Court 
We find no justificition for interpreting 
the word “guardian” in Art. 44 as hav¬ 
ing reference only to a guardian ap¬ 
pointed by the Court and the word 
“ward” in that article as having refer¬ 
ence only to a minor the guardian of 
whose property has been appointed by 
the Court. 
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The powers of a guardian to transfer 
the property of a minor are circum¬ 
scribed by certain limitations vide 
Ss. 27, 28 and 29, Guardians and Wards 
Act. A natural guardian is bound to 
deal with the property of a minor as 
carefully as a man of ordinary prudence 
would deal with hi3 own and can alienate 
the minor’s property, only if the aliena¬ 
tion is for the minor’s benefit. If a sale 
is made by a natural guardian of a 
minor, and the sale is not for the benefit 
of the minor, the transaction is un¬ 
doubtedly voidable at the option of the 
minor, but this option must be exercised 
by the minor within three years of the 
date of his attaining majority, if he 
(Wants to have the transfer set aside. If 
:he allows the period of three yeai’3 to 
elapse, his title to the property will be 
extinguished, inasmuch as the transferee 
holds the property transferred by the 
natural guardian not under a void but 
a voidable transaction. After the expiry 
|of three years from the date of attaining 
majority the transfer cannot beset aside, 
land then a suit for possession of immov- 
jable property cannot be maintained by 
{the ward, inasmuch as, during the sub¬ 
sistence of a valid deed of transfer which 
has not been avoided by the ward the 
title to the property must bo deemed to 
be with the transferee. 

It is otherwise in those cases in which 
jthe property of a minor has been trans¬ 
ferred by a wholly unauthorized person. 
In such cases the transaction is void ab 
initio and it is not necessary for 
the minor in order to recover possession 
of the property transferred to have the 
transfer set aside. In such cases Art. 44 
will have no application and the suit will 
bo governed by Art. 144, Sch. 1, Lim. 

Act. 

For the reasons that we have given, 
we are unable to agree with the decision 
of this Court reported as Bachchan Singh 
v. Ramta Prasad (1). It is further to 
be noted that the question whether Art. 
44 does or does not apply to cases of the 
description that we are considering was 
never considered by the learned Judges 
in that case, and indeed, the point was 
never argued by the iearned counsel who 
represented the transferee in that case. 

The view that we take is in conso¬ 
nance with the decisions of the Calcutta, 
Madras, Bombay and Lahore High Courts: 
vide Brojendra Chandra Sarma v. Pro• 

1929 A/ill & H2 


sanna Kumar Dhar (2), M. Latchiah v. 
P. Mukkalinga (3), Fakirappa Liman - 
nar v. Lumanna Mahadu (4), Labha 
Mai v. Malak Ram (5) and Khushia v. 
Faiz Muhammad Khan (G). 

For the reasons we have given, we 
hold that the plaintiff-respondent had 
a’period of three year3 from the date 
of his attaining majority to avoid the 
transfer made by his mother, who was 
his natural guardian. There is no find¬ 
ing recorded by either of the Courts be¬ 
low as to the age of the plaintiff. If the 
plaintiff filed his suit before completing 
the age of 21, the suit would undoubtedly 
be within time; otherwise it would be 
time barred. 

In order to decide this appeal we must 
have a finding from the lower appellate 
Court on the following point: 

What was tho age of the plaintiff on 
thodate of tho institution of the suit? 

As no specific issue on tho point was 
framed by the trial Court, we think id 
desirable that the parties should be al¬ 
lowed to adduce evidence on the point, 
and we allow the parties to do so. 

The finding must be submitted to this 
Court within throe months from today’s 
date. On receipt of the. findings the 
usual ten days will bo allowed for filing 
objections. 

R.M./R.K. Case r cmnnded. 

~(2) [1920] 21 C. W. N. 1016=59 ][. 07*489= 
32 C. L. J. 43. 

(3) [1907] 30 Mad. 393=L7 M. L. J. 220. 

(4) [1020] 44 Bom. 742=58 I.C. 257=22 Bom. 
L. R. G30. 

(5) A. I. R. 1925 Lab. G19=G Lah. 447. 

(G) A. I. R. 1923 Lah. 115=9 Lah. 33. 
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SULAIMAN AND PoLLAN, JJ. 

Mohammad Unis —Judgment-debtor— 
Appellant. 

v. 

Janeshar Das and others —Decree- 
holders—Respond euts. 

Execution First Appeal No. 245 of 
1928, Decided on 25th July 192.9, from a. 
decree of Sub-Judge, Muzatfaroagar, D/- 
22nd March 1928. 

(a) Civil P. C., O. 34, R. 8— Refusal by- 
treasury officer to take money though ten¬ 
dered in time does not amount to default. 

The refusal of the treasury officer to take- 
money paid as decretal amount, though ten¬ 
dered in time cannot amount to a default on. 
the part of the judgment-debtors. [P 882 C 21 
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(b) Limitation Act, Art. 74—Waiver- 
Acceptance of instalment after default 
amounts to waiver. 

Where the decree-holder accepts the pay¬ 
ment of instalments even after the whole 
decretal amount has become payable by de¬ 
fault, his act amounts to a waiver on his part. 

[P 882 G 2] 

(c) Civil P. C , O. 34, R. 4 —Decree under, 
c an be passed in terms of compromise- 
period can be extended by Court 

A preliminary decree under 0. 34, R. 4 can 
be passed in terms of a compromise, and such 
compromise can have the effect of extending 
oho period allowed for payment in accordance 
with the wishes of the parties and must not 
be strictly limited to the period of six months 
prescribed by R. 2 (b), 0. 31 : A. I, R. 1927 
All. 167 (F. Dist. [P 883 0 1] 

(d) Civil P. C., O. 34, R. 4—Decree-holders 

are bound to apply for final decree before 
proceeding to execution. 

Where parties agree that the decree should 
be drawn up under 0. 34, R. 4, it can be as¬ 
sumed that they arc aware of the law which 
requires a final decree under R. 5. The 
decree-holders are therefore bound to apply 
for final decree before they can proceed to 
execution and they are barred from making 
an aoplication for sale in an execution Court. 

[P 883 C 1] 

M. Waliullah , K. C. Mital and Kedar 
Nath Sinha —for Appellant. 

Peary Lai Banerji and Gulhari Lai 
Aganvala —for Respondents. 

Judgment/—The learned Judge does 
not appear to have applied his mind to 
the facts of this case and to have dis¬ 
missed the objection of the judgment- 
debtors quite wrongly. In the applica¬ 
tion for execution itself it was admitted 
that under the decree annual instalments 
have to he paid by 31st July every year 
and in case of non-payment of two con¬ 
secutive instalments the interest was to 
he chargeable and the entire decretal 
amount was to become payable. There 
is not a word in the judgment of the 
learned Judge to suggest that ho had in 
his mind the idea that there ought to bo 
a default in the payment of two conse¬ 
cutive instalments. The whole order is 
based on the supposition that there was 
a default because the instalment was not 
paid on 3lst July 1923, but was accepted 
by the treasury on 1st August 1923. 
What happened on that date was that 
the judgment-debtors went to the trea¬ 
sury officer with the money and asked 
him to deposit it. The treasury officer 
wrote on the tender that on that day the 
treasury had been closed at 12 O’clock 
and the amount could not be taken. The 
officer himself was present on that occa- 
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sion. Presumably it being the last day 
of the month the treasury for the sake of 
convenience was closed early so that the 
cash in hand might be counted. In any 
event the refusal of the treisury officer 
to take the moaey although it was ten¬ 
dered before 4 o’clock cannot amount to a 
default on the part of the judgment- 
debtors. The money was accepted the 
next day. Furthermore, it appears that 
the decree-holder waived his claim to 
recover the whole amount even if he had 
one. Again he accepted the instalment 
paid on 30th July 1921. The acceptance 
of these two instalments amounted to a 
clear waiver on his part. The learned 
Judge has not considered this point at 
all. Even the application for execu¬ 
tion did not disclose cause of action 
for claiming the entire amount because 
two consecutive defaults were not even 
mentioned. The application as worded 
was misconceived and was premature. 
We would not, however, be disposed to 
reject the application on this score alone 
for the judgment-debtor himself admit¬ 
ted in his objection that the entire re¬ 
maining decretal amount became due in 
a lump sum on 31st July 1926. Thus 
although the decree-holder made his ap¬ 
plication for execution under a complete 
misapprehension of the terms of the com¬ 
promise decree there had actually been a 
default on the part of the judgment- 
debtor which would have authorized the 
decree-holder to apply for execution 
against the property in respect of the 
amount due on 31st July 1926. 

There is, however, another objection 
raised by the judgment-debtor which is 
in our opinion fatal to the decree-holder’s 
claim. The compromise contained the 
following prayer : 

“ It is prayed that under O. 34, R. 4, a 
decree may be passed for recovery of th9 
money by instalments and in accordanc3 with 
the aforesaid conditions. ” 

On that application the Court passed 
an order for a decree in the terms of the 
compromise under 0. 31, R. 1, Civil P. C-, 
and a decree was prepared in that form. 
Moreover, it is apparent from the order 
of the Court dated oth September 1916, 
that only one defendant agreed to the 
compromise, the other being absent, and 
there can he no question whatever that the 
order passed against the other defendants 
was one under 0. 34, R. 4. The Judge of 
the Court below who decided this matter 
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in a manner as unsatisfactory as that in 
•which he decided the other questions 
before him considered that the case was 
governed by the decision of a Full Bench 
of this Court reported in Askari Hasan 
v. Jahangiri Mai (l). As it happens 
both of us were parties to that decision. 
The point there decided was that where 
a compromise decree provides for the 
•payment of mortgage money in instal¬ 
ments and does not provide for payment 
on a fixed date within six months from 
the date of declaring the amount due, 
O. 34, R. 6 has no application to the 
case. But in that case the parties had 
not agreed that the decree should be 
passed under 0. 34, R. 4, as they have in 
the present case. In our opinion this is 
an essential difference. We are aware 

I 

of no decision to the effect that a preli¬ 
minary decree under 0. 34, R. 4, cannot 
be passed in the terms of a compromise, 
and clearly such a compromise can have 
the effect of extending the period allowed 
for payment in accordance with the 
wishes of the parties, and must not be 
strictly limited to the period of 9ix 
months prescribed by R. 2 (b), 0. 34. 
This period can be extended at any time 
by the Court and failing authority to the 
•contrary we are of opinion that it can be 
extended by the parties themselves in a 
.compromise which is accepted by the 
Court. As the parties agreed that the 
decree should be drawn up under 0. 34, 
R. 4, we are bound to assume that they 
were aware of the law which requires a 
final decree under R. 5. (And there is no 
question that the Court in passing the 
decree against all the defendants includ¬ 
ing those who were absent intended that 
.the decree should be one under 0. 34. 
R. 4.) The decree-holders therefore were 
obliged to apply for a final decree before 
they can proceed to execution and they 
•were debarred from making an appli¬ 
cation for sale in an execution Court. 

A further point was raised on behalf 
of the judgment-debtor, namely that this 
decree has abated. One of the decree- 
holders Ugar Sen died in the year 1919 
and no steps were taken within six 
months to substitute the name of his son 
in the decree. On the other hand the 
judgment-debtor continued to make his 
annual payments to the son Janeshtar 
Das up to the year 1924, and furthermore 
•-this is a case of a joint Hindu family, 

(1J A. I. R.1927 All. 1G7-=19 All, 297 (F.bT). 


and we are unable to hold under those 
circumstances that the decree abated 
because the eon of one of the de¬ 
ceased members . of the family did not 
have his name substituted for that of his 
father within six months of the latter’s 
decease. But the decision of this point 
is not material to the present ci^e, a 3 
we are of opinion that the decree-holders 
were incompetent to apply for the sale of 
the property without obtaining in the 
first instance a final decree under 0. 34 

R. 5. 

We accordingly allow this appeal with 
costs and allow the objection of the 
judgment-debtor and order that the appli¬ 
cation for execution be dismissed with 
costs. 

R.M., r.k. Appeal allowed. 
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Iqbal Ahmad, J. 

Kasim Abbas — Plaintiff—Appellant. 

v. 

Hans Ram and others— Defendants— 
Respondents. 

Second Appeal No. 647 of 1923, Deci¬ 
ded on 22ni July 1929, from decree of 
Addl. Sub-Judge, Farrukhabad, D/- 10th 
February 1928. 

Adverse possession — Possession of parti 
plot of land by ryot is not adverse but 
permissible — Rule has no application to 
possession of abadi plots. 

The possession by a ryot of a parti plot of 
land belonging to a zamiudar* is not neces¬ 
sarily adverse. The use of parti plots of lands 
is ooinmon in this country and does not 
usually arrest the attention of a zamindar. 
Such possession far from being adverse must 
be deemed to be permissive But thoro are 
oasos of possession of abadi plots by a tenant 
to which the rule has no application. Where 
a plot of land has been used by a tenant for 
his domestic and agricultural purnoses, for 
such a long time so as to warrant .^presump¬ 
tion that his oooupatiou cf the plot is a 
of hia original contract of tenancy, the zamin¬ 
dar oannot disturb his possession during the 
subsistence of the contract of a tenancy : 1G 
Bom. 336 ; 21 2d ad. 53 ; 8 1. C. 70S ; A. I. R. 
1920 All. GG, Ref. [P 864 C 2 ; P-.S85 C 1] 

M. A. Aziz —for Appellant. 

Baleshwo.ri Prasad — for Respondents. 

Judgment.—This is a plaintiff’s ap- 
peal and arises out of a suit for posses¬ 
sion over a portion of abadi plot 24 and 
for recovery of Rs. 60 as the price of two 
nib trees alleged to have been wrong¬ 
fully cut by the defendants. 

Originally twelve persons were arrayed 
as defendants to the suit but nine of 
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tlioso defendants did nob claim any 
interest in the plot in dispute and were 
exempted. The contest was between the 
plaintiff and defendants 10 to 12. 

The house of the contesting defendants 
is situate on abadi plot 18, which is to 
the west of plot 24. Both plots 18 and 

24 adjoin each other. 

As regards the nib trees the trial 
Court held that only one tree was cut 
and that 

the tree that was cut was standing on the 
west of No. 24 and belonged to Hans Ram,” 

defendant. The trial Court on this find¬ 
ing dismissed the claim for recovery o^ 
the price of nib trees. The lower appel¬ 
late Court has agreed with this finding 
of the trial Court. The only point argued 
before me with respect to the nib tree is 
that the finding of the learned Munsif 
was very indefinite and that, in the ab¬ 
sence of a clear finding that the tree cut 
was on plot IS, plaintiff’s claim with 
respect to the same should not have been 
dismissed. I am unable to agree with 
this contention. The finding that the tree 
belonged to Hansram and was towards 
the west of plot 24 amounts to a finding 
that the tree was on plot 18 and there¬ 
fore the plaintiff had no title to the same. 

Now I proceed to consider the claim 
as regards possession of a portion of 
plot 24. That plot has been described 
in this litigation as a khandbal (house iu 
ruins). According to ono of the defen¬ 
dants witnesses the khandhal was owned 
by a person named Dammar, who died 
about forty years ago. The plaintiff’s 
case was that he, a3 zamindar, was en¬ 
titled to possession of that plot and that 
the defendants had taken unlawful pos¬ 
session of the same. The contesting 
defendants, on the other hand, alleged 
that they were in possession of the plot 
as a ryot for more than twelve years. 
The learned Munsif held that the defen¬ 
dants had been “in possession for 20 or 

25 years at least” and being of opinion 
that the plaintiff was not entitled to sue 
for possession after the lapse of 12 years 
from the date of commencement of the 
defendants’ possession, dismissed the 
claim. 

The lower appellate Court has affirmed 
the finding of the trial Court as to the 
duration of the defendants’ possession 
over the plot and has upheld the decree 
of that Court. 

In appeal before me it is argued by 
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the learned counsel for the appellant- 
tnat the defendants, by remaining in* 
possession of a parti plot of land for* 
more than 12 years, could not prescribe^ 
a title against the zamindar, nor could 
the nature of that possession be deemed 
to be adverse in law. On the other hand 
it is argued on behalf of the respondents 
that the peaceful possession of the defen¬ 
dants extending for a period of more than' 
12 years entitles them to have that pos¬ 
session protected and the plaintiff zamin— 
dar is not entitled to dispossess them. 

In my judgment there is considerable* 
force iu the contention of the learned 
counsel for the appellant. The answer 
to the question whether or not possession 
was adverse, must necessarily depend on 
the nature of the property and the rela¬ 
tive positions of the real owner and of 
the person in possession. The possession* 
by a ryot of a parti plot of land belong¬ 
ing to the zamindar is not necessarily 
adverse. So long as the zamindar is not 
in need of putting the parti land to some' 
use, it does not matter to him if that 
plot is put to temporary use by his ryots.' 
The use of parti plots of land by the 
ryots in villages is common in this 
country and does not usually arrest the 
attention of the zamindar, but such pos¬ 
session is insufficient to give a title to 
the tenant by adverse possession. Such; 
possession, far from being adverse, must 
be deemed to be permissive. The view* 
that I take is in consonance with the 
view taken in the case of Framji Cur-- 
setji v. Gocul Das Madlioivji (l), Chocka-- 
linga Naiclcen v. Muthusami NaicJcen 
(2) and Bechu v. Lachmi Kuar (3). In the • 
last mentioned case it was held that the • 
structures of a purely temporary nature * 
that had been made by a tenant for the- 
convenient use of his house do not constD 
tute such an assertion of right on the 
part of the tenant as would justify the 
conclusion that he intended to, and did in 
fact, set up an adverse claim to the owner¬ 
ship of the soil and, therefore, can be no* 
evidence of adverse possession. 

On the authority of cases noted above* 

I hold that possession of a tenant or a 
ryot over a parti plot of land cannot; 
ordinarily be held to be adverse. But' 
thSre are cases of possession of abadi 
plots by a tenant to which this rule has 

" (1) [18921 16 Bom. 338. ~ 

(2) [1893] 21 Mad. 53. 

(3) [1910] 8 I. C. 708. 
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jno application. For instance if an open 
plot of land, which is close to a tenant’s 
jhouse has been used by him for his 
domestic or agricultural purposes for 
such length of time as to warrant a 

/‘presumption that his occupation of the plot 
is a part of his original contract of tenancy”: 

!the zamindar is not to disturb his poses- 
sion during the subsistence of the con¬ 
tract of tenancy : vide B. Bhagwan Rai 
v. Jaddu Rai , A. I. R. 1926 All. 66. 

In the present case the necessary facts 
have not been ascertained by either of 
the Courts below and, therefore, I am 
unable to decide whether the case comes 
within the purview of the case of B. 
Bhagwan Rai v. Jaddu Rai t or is 
governed by the principle of law enunci¬ 
ated in the iirst three cases noted above. 
If facts are proved which justify the 
presumption that plot 24 had been in 
occupation of the contesting defendants 
as part of their original contract of 
tenancy, then the plaintiff will not be 
entitled to a decree for possession. On 
the other hand, if proved facts do not 
warrant such a presumption, then the 


mere fact of the defendants’ possession 
over plot 24 for a period of more than 
12 years would be no justification to deny 
to the plaintiff zamindar a decree for 
possession. 

In the view that I take, I canuot 
decide this appeal without having a find¬ 
ing from the lower appellate Court on 
the following point : 

Has the plot in dispute been in occu¬ 
pation of the defendants for such length 
of time as to raise the presumption that, 
as part of their original contract of 
tenancy, they were allowed to use the 

plot for their domestic or agricultural 
purposes ? 

Parties will be allowed to adduce addi¬ 
tional evidence. The findings must be 
submitted to this Court within three 
months from to-day’s date. On receipt 

of the findings ten days will be allowed 
dor filing objections. 


r.m./r.k. 


Fhiding ordered. 
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Bennet and Iqbal Ahmad, JJ. 

Bhagwan Das —Plaintiff—Appellant. 

v. 

Bihi Iqbal Sultan Banu Shahar Khur¬ 
shed Begam —Defendant—Respondent. 

Second Appeal No. 1399 of 1926, Deci¬ 
ded on 23rd July 1929, against decree of 
Second Addl. Sub-Judge, Aligarh, D/- 
26th June 1926. 

(a) Civil P. C., S. 100 —Finding of fact 
cannot be reversed in second appeal. 

It is not open for an appellate Court to re¬ 
verse a finding of fact in 9econd appeal even 
though it would have come to a different 
finding on the evidence before the lower ap¬ 
pellate Court. [P 880 Cl] 

(b) Easements Act, S. 7, Illus. (e)—S. 7 
does not apply to land burdened with build¬ 
ing—S. 15 should be applied to such case — 
Easements Act, S. 15. 

Section 7, Illus. (e) applies to cases where 
the land is in natural condition and does not 
apply to land burdened with a building and 
thore is artificial pressure by the building 
itself. In such cases S. 7 does not apply and 
the question of easement can be decided by 
applying S. 15. [P 880 C 2J 

Banna Lal — iox Appellant. 

T. A. K. Slierwani —for Respondent. 

Judgment.—This is a second appeal 
by the plaintiff who got a decree for 
damages to the extent of Rs. 200 from 
the Court ol first instance which was 
reversed by the lower appellate Court. 
The suit was brought on the allegations 
that the house and the shop of the plain¬ 
tiff have been enjoying the right of ease¬ 
ment of support from the wall of the 
defendant’s shop for more than 30 years, 
and that the defendant had altered the 
course of a deep drain bringing it close 
to the boundary of the plaintiff’s land, 
with the result that the southern wall 
and the ground floor and the upper storey 
of the plaintiff’s house along with a roof 
had fallen down. The (acts as regards 
the cause of the damage is as follows : 

“The learned Munsif has come to the con¬ 
clusion that the damage caused to the plain¬ 
tiff's house and shop was chiefly due to the 
exoavation of the nala. I agree with the 
learned Munsif in this finding.” 


But the lower appellate Court also 
came to the finding : 

“There is no definite evidence to show that 
the period of 20 years had been completed be¬ 
fore the alleged encroachment. I am of opin¬ 
ion that the plaintiff failed to establish any 
right of support for his building.” 

We may note that this finding is also 
the finding of the Munsif. In second 
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appeal it was argued that the sanction 
granted by the Municipality for raising 
constructions and the final report about 
their completion were public documents, 
and the Court below was wrong in dis¬ 
carding the latter as unreliable. On 4th 
April 1904, the plaintiff made an appli¬ 
cation to build his house. Under S. 87 
(4), \ct 1 of 1920, it was necessary for 
the plaintiff to commence his building 
within one year ot sanction being granted 
on that application. The exact date of 
granting sanction is not shown. The 
plaintiff next relied on a report dated 
11th March 1905, by a municipal jama- 
dar to the effect that completion had 
been made according to the order. In 
those da} s apparently there was no fur¬ 
ther inspection of buildings. The lower 
appellate Court deais with this evidence 
as follows : 

“An application for sanction to build the 
house was mado in 1004, but there is no satis¬ 
factory evidence to show when the construc¬ 
tion was completed. The municipal jamadar’s 
report is not a very reliable or convincing 
document, and tbe probability is that the 
jamadar was concerned only with construc¬ 
tions abutting on the municipal streets. The 
oral evidence on the point consists of the 
statements of the plaintiff and Chiraunji Lai. 
They havo both given a vague period of 20 or 
22 years. There is no definito evidcnco to 
show that the period of 20 years had been 
completed before the alleged encroachment/’ 

We are of opinion that no doubt wo 
would have come to a different finding on 
the evidence beforo the lower appellate 
Court hut we consider that it is not open 
!to us to reverse that finding in second ap¬ 
peal, and accordingly we are bound by 
that finding 

The next ground advanced in second 
appeal was that on the facts found the 
plaintiff’s right of support to his build¬ 
ing was legally established, and that the 
view of la v taken by the Court below as 
to the plaintiff’s right of support from 
adjacent land and the defendant’s right 
to nig a drain just close to the plaintiff's 
wall was unsound and incorrect The 
argument of the learned counsel for the 
appellant was that quite apart from the 
period of 20 years his client having made 
a wall on the ground had a right of sup¬ 
port from the subjacent wall of the de¬ 
fendant under S. 7, Easements Act. He 
referred for this proposition to illustra¬ 
tion (e) and the explanation to that 
illustration. In this connexion wo may 
refer to Peacock’s Law relating to Ease- 
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raents in British India, Ean. 3, p. 139,. 
which states as follows : 

“The right of support for land in its natural 
condition by adjacent land is a natural right* 
and incidental to the ownership of property,. 

Any change in the land supported which con¬ 
verts its natural character into an artificials 
character such as would be caused by placing 
buildingg'upon it or excavating it would ob¬ 
viously impose a changed or increased bur-- j 
then upon the adjoining land the effect of 
which would not alter or increase the pre¬ 
vious obligation unless the existence of an 
easement could be proved.” 

Wc arc of opinion that although the- 
plaintiff has a right to support from the 
subjacent soil of the defendant there is- 
nothing in the evidence in the present 
case to show that that right has been in¬ 
fringed. An infringement of that right- 
would take place if for instance the dig' 
ging of the drain by the defendant had 
resulted in a portion of the soil of the^ 
plaintiff’s land falling into that drain. 

The finding of the learned Munsif is that 
the wall of the plaintiff in question is at- 
a distance at the western extremity oik 
2 “2” from the drain and at a less dis¬ 
tance at the eastern extremity. But- 
there is no finding whatever cf the lower 
appellate Court that any portion of the- 
plaintiff s wall has fallen into the drain.. 

On the contrary tbe finding is that the 
wall of the plaintiff has collapsed because 
the drain having been dug to a depth ol 
nine feet and this depth being 4’5” below 
the foundation of the wall of the plain¬ 
tiff the wall of the plaintiff has col¬ 
lapsed. S. 7, Ill. (e) clearly states that 
land is in its natural condition when it is t 
not excavated and not subjected to artifi¬ 
cial pressure. In the present case there 
is artificial pressure from the building 
of the plaintiff and that artificial pres-, 
sure has produced a greater stress tham 
the stress which the soil is able to bear, 
when deprived of the support of the sub-, 
jacent soil of the defendant We consider! 
therefore that the lower appellate Court! 
was correct in applying the right of ease-: 
inent by prescription ol 20 years under 1 

S. 15, Easements Act, and that it is S. 15j 
and not S. 7 which applies to the facts 
of the present case. Some further argu¬ 
ment was made on ground 5 of ap¬ 
peal that the nala in question was an 
actionable nuisance but the finding of fact 
by the lower appellate Court is to the 
contrary, and we are bound by that* 
finding. w 
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Accordingly we dismiss the appeal of 
tho plaint ill’. In regard to costs the fol¬ 
lowing facts must be taken into conside¬ 
ration. The defendant was very well 
aware that for a 1 mg time the plaintiff’s 
wall had been in that position. It would 
have been quite easy for the defendant to 
make her drain a slightly greater dis¬ 
tance from the wall of the plaintiff, and 
in that case no damage to that wall would 
have ensued. Not only did the defen¬ 
dant take an action in regard to her land 
which, though she was legally entitled 
to take it, causei damage to the plaintiff 
but the defendant took advantage of the 
fact that her husband was at the time 
the Chairman of the Municipal Board in 
order to get this drain altered in its 
course for the private advantage of the 
defendant. Under these circumstances 
we consider that tho equitable order of 
this Court will bo that the parties should 
pay their own costs in all Courts. 

R.M./r.K. Appeal dismissed. 
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SliN, J. 

Gopalji Maharaj —Plaintiff — Appli¬ 
cant. 

v. 

Krishna Sunder Nath Kaviraj —De¬ 
fendant—Opposite Party. 

Civil Revn. Nj. 2 0 of 1928, Decided 
on 16th July 1929, against tho order of 
Srn. C. C. Judge, Muttra, D, - 23rd June 
1928. 

Hindu Law — Religious Endowment — 
Idol — Person not manager though in 
charge of deity cannot represent idol—Civil 
P. C., contains no rule for suits on behalf 
of idols. 

Tha Civil P. C. contains no rule for re¬ 
gulating tho .conduct of suits on behalf of a 
Hindu idol. A Hindu idol has juridical 
status with tho power of suing and being sued. 
Its interests are attended to by a nunager. 
But where a person even though he has the 
diety in his charge, is not in law the manager 
of the deity, he is not competent to represent 
tho deity in an action: 33 All.'ISb ( F . B.)\ 
A. I. R. 1923 All. 1G0; A. I. R. 1925 P. C. 139, 
Ref.\ 37 Cal .-835 (P.C.); 40 Mad. 212 (P. B.) } 
Dist. [P 888 C 1, 2] 

N. P. Asthana, N. Upadhya and 
Benod Behan Lai —for Applicant. 

P. L, Banerji and B. C. Ghatak —for 
Opposite Party. 

Judgment. This is an application 
for civil revision, under S. 25, Small 
Cause Courts Act and arises under the 
following circumstances: A suit for 


arrears of rent in respect of a house was 
instituted in the Court of Small Causes 
of Muttra by tho plaintiff Sri Gopal Ji 
Maharaj who is the idol of a Hindu 
temple situate at Bindraban in tho dis¬ 
trict of Muttra. The suit was brought 
through one Smami Keshwanandji who 
claimed to ho the manager of the shrine. 
Tho trial Court held that the defendant 
was a tenant of the plaintiff idol. It 
held, however, that Swami Keshwanandji 
did not in law represent tho idol. The 
defendant is the lessee of the idol on 
behalf of one Naudin Chand Goshain 
who was the rautwalli of the plaintiff 
idol. Swami Keshwanandji claimed to 
be the manager of the plaintiff idol 
through one Mt. Basant Kumari who 
was not the mutwalli. On these 
grounds the suit was dismissed. 

The application for revision was heard 
by Ashworth, J. who referred the follow¬ 
ing issue to the trial Court: 

“ On the death of the late shebait Naudip 
Ghand Goshain was Mt. Basant Kumari a 
member of the founder’s family and were 
there any other members known to exist ?” 

Tne finding of the Small Cause Court 
Judge is that: 

“ the Jagdish Kunj was founded by .Jagdish 
Pandit, that Mt. Basant Kumari does not be¬ 
long to the said inunder’s family and that 
Madho Sud3an Das Gof-wami, Narhari Das 
Goswami, Naudip Chauf Goswami deceased 
were members and now Brij Gopal Goswami 
is the sole surviving member of the said 
founder’s family.” 

A long and elaborate objection has 
been filed by the plaintiff applicant 
against the findings arrived at by the 
Small Cause Court The objections are 
directed against the findings of fact and 
cannot be entertained. 

Shortly put the case is this: The 
house le ised out to the defendant apper¬ 
tained to Jagdish Kunj of which the 
plaintiff idol is the owner The house 
was let out on behalf of the plaintiff to 
the defendant and the relation between 
the parties is that of landlord and ten¬ 
ant. The defendant is ‘liable to pay the 
rent of the house to the plaintiff idol. 
The objection raised by the defendant is 
purely technical. The objection raised 
by the defendant is directed against the 
frame of the suit. The shihaitship or 
mutwalliship uf the temple vests in the 
family of Jagdish Pandit, the founder, 
and Brij Gopal is the sole surviving 
member of the founder’s family. Mt. 
Basant Kumari had no right to appoint 
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Swami Keshwanandji as manager of the 
shrine. The question is whether the 
suit was properly framed having been 
instituted on behalf of the plaintiff idol 
by a person who was not the mutwalli 
or shebait of the temple and who was 
not appointed the shebait or manager 
of the temple by or on behalf of Brij 
Gopal Goswami who is the sole sur¬ 
viving member of tho founder’s family. 
The Civil Procedure contains no rule for 
regulating the conduct of suits on be¬ 
half cf a Hindu idol. Dr. Katju relies 
upon 0. 32, R. 4, Civil P. C. which pro¬ 
vides in sub-Cl. (l) that any person who 
is of sound mind and has attained 
majority may act as next friend of a 
minor or as his guardian for the suit. 
A Hindu idol although not a sentient be¬ 
ing is a juristic person and has been re¬ 
garded as occupying a position analo¬ 
gous to that of an infant. It is doubtful 
whether 0. 32, R. 4, Civil P. C. can be 
applied to the case of a Hindu idol. In 
Jodki Rai v. Basdeo Prasad (1) it was 
ruled that a suit on behalf of an idol must 
be carried on by some person who repre¬ 
sents the'idol, usually the manager of the 
temple in which the idol is installed. 
Swami Keshwanandji is not a person 
who represents the idol. He cannot be 
described as ths manager of the temple, 
not having been appointed to the ad¬ 
ministration of the temple and its pro¬ 
perty either under powers granted by 
the original founder or under the autho¬ 
rity of his successor. In Sheo Ramji, 
v. Ridknath Mahadeo Ji (2) the facts 
were peculiar. Ajudhia Puri who was 
the original manager of the temple pro¬ 
perty was dead. His chela and suc¬ 
cessor was a minor. On9 of the persons 
who was appointed to supervise the 
management was Ram Kishna Das. 
Ram Kishna Das appointed Vivekanand 
guardian of the property of the idol on 
behalf of the minor. In a suit brought 
by the idol through Vivekanand as next 
friend to recover possession of the pro¬ 
perty which had been wrongfully sold 
by a relative of Ajudhia Puri, it was 
held that that Vivekanand had a suffi¬ 
cient interest in the subject matter of 
the suit to be entitled to bring the suit 
in the name and on behalf of the idol. It 
is not shown in the present case what 

(1) [1911] 33 All. 735=^11 I.C. 47=3 A. L. J. 

817 (F.B.). 

(2) A. I. R. 1923 All. 160=45 All. 319. 


interest Swami Keshwanandj has in tho 
idol or in the property belonging to the 
idol. Reference has been made to Damo- 
dhar Das v. LaJchan Das (3). This 
case is beside the point, the question 
of limitation alone having been con¬ 
sidered in the case. In Pramatha Nath 
Mullick v. Pradyumna Kumar Mullick 
(4) the Judicial Committee directed that 
the idol might appear by a disinteres¬ 
ted next frond to be appointed by the 
Court. Dealing with the legal position 
of the idol their Lordships observed as 
follows: 

“A Hindu idol is, according to"a long 
established authority, founded upon the re¬ 
ligious customs cf the Hindus, and the re¬ 
cognition thereof by Courts of law, a “juri¬ 
stic entity.” It has a juridical status with 
the power of suing and being sued. Its in¬ 
terests are attended to by tho person who has 
tho deity in his charge and who is, in law, 
its manager with all tho powers whioh would, 
in such circumstances, on analogy, be given 
to the manager of the estate of an infant 
heir.” 

Swami Keshwanandji Maharaj may 
have the deity in his charge at the date 
of the suit but not being in law the 
manager of the deity, he is not com¬ 
petent to represent the minor in the 
action. Matters might have worn a 
different complexion if the Court had 
appointed him the next friend of the 
minor idol on tho evidence that he was 
a disinterested person and as such quali¬ 
fied to represent the idol. Reference was 
also made to Ealyana Venkata Ramana 
v. Kasturiranga (5). This was a suit 
by two of the worshippers of a temple 
for themselves and others under 0. 1, 


R. 8, Civil P. C. and has therefore no 
relevancy to the question in hand. The 
judgment of the Court below is clearly 
right and ought to be affirmed. 

The plaintiff asks for leave . to with¬ 
draw the suit with permission to in- 


itute a fresh suit upon the same cause 
action. This application is opposed 
y the other side upon tue ground that 
ie parties having fought out the case 
i the Court below upon evidence, the 
3 plication ought to be refused at this 
■age. I should have been inclined to 
rant the application upon the ground. 

(3) 1910] 37 Cal. 885=7 I. C. 240=37 I. A. 

117 ( p - C ->- _ KO 

(4) A. I. R. 1925 P. C. 139=52 Cal. 809-o2 

I. A. 245 IP.C.). . _ * 

(5) [1917] 40 Mad. 212=31 M. L. J. 777—5 

*r r r.az — T fl. 73=^ 19171 


M. W. N. 400 (F.B.). 
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-that the plaintiff ‘having failed upon a 
technical ground with reference to the 
frame of the suit, the permission asked 
for should be granted in this case. But 
upon further consideration I have 
thought it advisable to reject the prayer. 
The suit on behalf of the idol not having 
been brought by any person who in law 
or fact properly represented the idol there 
is nothing to prevent the idol from in¬ 
stituting a fresh suit upon the same 
-cause of action provided that the proper 
formalities have been fulfilled and the 
• 3uit has been launched through the 
proper agency. I dismiss this applica¬ 
tion. In view of the peculiar circum¬ 
stances of the case I direct that the par¬ 
ties bear their own costs. 

R.M./r.k. Application dismissed. 
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Dalal, J. 

Tirbeni Misir— Plaintiff— Appellant. 

v. 

Babu Manned Chand — Defendant - 
Respondent. 

> Second Appeal No. 495 of 1928, De¬ 
cided ou 17th July 1929, against decree 
of Dist. Judge, Azamgarh, D/- 19th 
; December 1927. 

(a) Decree—Setting aside — Declaration 
that property in possession of party to raort- 
gage suit should be saved from burden of 
mortgage decree cannot be obtained by the 
party who remains absent, and decree is not 
tainted by fraud. 

Whoro a mortgagee obtains a decree for 
■ sale of the property mortgaged and an- 
. other person who is in possession of the pro- 
i perty having purchased it in a money decree 

• is made defendant and chooses to remain 

• the latter cannot obtain a declaration 
that the property in his possession should bo 

-saved from the burden of the decree, while it 
stands and is not tainted by collusion or 

r , [P 890 C2J 

tb) transfer of Property Act, S. 82 — 
Mortgage—Confining claim to certain pro- 

• perty of head of joint family does not 
•ynount to release of property so as to re¬ 
duce money on mortgage by proportionate 

• amount. 

Where a mortgagee confines his claim to the 
property of the mortgagor who is the head of 
a joint family, his act does not amount to re- 
easing any property that would have been 
liable to be sold under his mortgage so as to 
make him reduce his claim by a proportionate 
•amount. 34 All. 606 and 40 Mad. 968, Ref. 

[P 890 G 2] 

N. Upadhiya and P Pandey—ior Ap¬ 
pellant. 

Ambika Prasad for Respondent. 


Judgment. — The facts and law have 
been carefully explained to the Court by 
Mr. Pandey and Mr. Ambika Prasad. 
The property in suit relates to a share 
in three shops and those only will be re¬ 
ferred to in this judgment in reference 
to various transfers. Moti Lai along 
with the members of a joint Hindu 
family owned eight annas share in these 
shops as head of the family. Out of 
this property, four annas share he mort¬ 
gaged to Mangal Chand on 2nd February 
1927. Subsequently Tribeni Misir the 
plaintiff obtained a simple money decree 
against Moti Lai alone and purchased 
the eight annas share in execution of the 
decree. The sons of Moti Lai, however, 
were able by a suit to render the sale in¬ 
effective as regards two-thirds of the 
property so what Tirbeni Misir obtained 
ultimately was Moti Lai’s two annas 
eight pies 9hare in the shops. The liti¬ 
gation ended in 1921. After 1921 
Mangal Chand sued for sale on his mort¬ 
gage of 1917, and in that suit Tribeni 
Misir was a party defendant. Moti Lai 
and his two sons were also defendants. 
As is usual to the Indian habit Tribeni 
Misir took no interest in the suit, did 
uot turn up to watch it, and waited on 
events. On 2nd April 1924, the mort¬ 
gagee Mangal Chand and Moti Lai and 
his two sons entered into a compromise 
and under which a decree was passed 
against Moti Loi s two annas eight pies 
share in the shops. The Court held the 
claim to be proved against Tribeni 
Misir also and passed a decree against 
him as well. This was an ex parte decree. 
When the decree was passed Tribeni 
Misir woke up to the danger to his in¬ 
terest and started the inevitable proceed¬ 
ings to be taken by a dilatory man ; he 
applied for re-hearing and for review. 
His applications were dismissed and the 
decree in favour of Mangal Chand re¬ 
mained. The decree was for Rs. 2,156/- 
and after realising Rs. 1,437 from the 
other properties Mangal Chand turned 
his attention to the two annas eights 
pies share of the shops in the possession 
of Tribeni Tribeni thereupon instituted 
the present suit for a declaration that 
the decree of 1925 was not binding on 
him and that the share of the shops in 
his possession was not liable to sale in 
execution of the decree, and in the al¬ 
ternative he sought for a declaration 
that the payment of Rs. 97- will be a 
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hill discharge on bis part of that decree. 
The way he worked out the sun of 
Rs. 97- was this ; according to him as 
the decree for sale was passed against 
two-thirds of the mortgaged property, 
the amount of the mortgage money 
should have been proportionately reduc¬ 
ed and if so reduced, it would amount to 
Rs. 1,437 ; deducting the amount al¬ 
ready realized by Mangal Chand, the 
balance would be Rs. 97. 

Both the subordinate Courts have held 
that the decree of 1924 was not tainted 
with fraud or collusion, that it was 
binding on Tribeni, and that by reason 
of the binding character, Tribeni could 
not obtain tho declaration which he 
sought. At the back of the minds of 
both Judges there appears to be a doubt 
as to the propriety and correctness of 

the decree of 1924 This doubt was 
raised by reason of a Bench ruling of 
this Court in Jugal Kishorc v. Kedar 
Nath (l). It was held there that if a 
mortgagee released a part of the mort¬ 
gaged property he was bound to reduce 
his claim for money on 'the mortgage by 
a proportionate amount. Mr. Ambika 
Prasad drew the attention of the Court 
to a different view taken by a Full 
Bench of the Madras High Court sub¬ 
sequently in Pirn Mai Pillai v. Raman 
Chetti (2). The learned Judges have 
slurred over the definite pronouncement 
of this Court. There can, however, be no 
doubt as to the conflict of authority. 
The subordinate Courts as well as this 
Court of a single Judge would, however., 
be bound by a Bench ruling of this 
Court. Accepting that view, I do not 
think that the doubt of the subordinate 
Courts need have been entertained. The 
Munsif, a young gentleman presumably, 
is very hard on the Court which passed 
the decree of 1924, obviously thinking 
that if the matter had been before him, 
he himself would have been more wide 
awake, would have looked at the plaint 
and the written statement, not been hood¬ 
winked by the compromise and passed 
a just decree. I think that this criticizm 
is misplaced. Mangal Chand did not 
have a straightforward suit against the 
party who may have executed t he mort- 

(1) [1912] 34 All. GOG =*10 I. C. 401=10 A. L. 

J 211. 

(2) [1917] 40 Mad. 908=33 M. L. J. 211=6 

M L.W. 450=42 I. C. 352-^(1917) M. W. 

N. 752 (F.B.). 


gage bond in his favour. He had against- 
him the thorny hedge of the Hindu sons. 
Just as Tribeni himself did not derive- 
full benefit of his auction purchase the- 
mortgage in favour of Mangal Chand/ 
having been executed by Moti Lai alone,, 
it was open to the sons to escape liabili¬ 
ty. Possibly Mangal Chand had no evi¬ 
dence to prove legal necessity and it was- 
the right and proper course for him to 
accept* the situation that Moti Lai’s- 
property only was liable under the mort¬ 
gage. In the compromise, there is noj 
mention made by him of the mortgaged 
property being released, from the burden, 
of the mortgage. It is obvious to me 
that he accepted the inevitable and con¬ 
fined his claim for recovery of the money 
from Moti Lai’s property. In my opin- ; 
ion Mangal Chand did not release any 
property that would have been liable to 
be sold under his mortgage. Moti Lai, 
was liable to pay the whole amount and 
his property was consequently liable to, 
bear the entire burden of the mortgage.: 
A decree was certainly passed against, 
Tribeni. There is a specific order of the 
Court that the claim was proved against 
the absent defendants. While that decree 
stands, Tribeni cannot obtain a declara¬ 
tion that the property in his possession 
which is the property of Moti Lali 

should be saved from the burden of the; 

decree. Both the subordinate Courts! 
have held that the decree was not tainted, 
by fraud. The District Judge put it ml 
these words : “It cannot therefore be 
said that tho decree was tainted by fraud. 
He rightly pointed out that no specific 

fraud was alleged in the plaint, and the 

other point which also might bo noticed 
is that there is no prayer for the setting, 
aside of the decree on the ground of fraud.. 

This appeal is dismissed with costs. 

Permission is granted to file a Letters- 
Patent Appeal. . , 

R M./R.K. • Appeal dismissed. 
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SULAIMAN AND BOYS, IJ- 
Ram Din H atari Lai— Plaintiff 

Appellant. 

v. 

Mansa Bam Murlidhar—DatenA&nt 

No. 102 .1 1023. *»*•* 

on 25th June 1929, against decreed 
Small Cause Court Judge, Cawnpore, VI 
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# (a) Guardian and Ward — Certificated 
guardian—Powers to start new and specula¬ 
tive business are very limited. 

The position of a certificated guardian is 
analogous to chat of a trustee. The powers of 
a certificated guardian in respect of starting 
new and speculative business are not wider 
than those of a karta. He has no power to 
stait an entirely new business of a risky 
character unless compelled by necessity and 
for protection and bonefit of the family: A.I.R, 
1022 P.C. 237 and 20 0. W. N. 500, Rel. 07i. 

[P 893 C 1] 

(b) Contract Act, S. 30 — “Wagering con¬ 
tract"— Mere fact that contract is of highly 
speculative nature is not sufficient. 

The mere^ fact that the contracts are of a 
highly speculative character is insufficient in 
itself to render them void as wagering con¬ 
tracts. To produce the result of a wager there 
must be proof thac the contracts were entered 
into upon the te'ins that the performance of 
the contract shouldnot be demanded, but that 
differences only should become payable: A.I.R. 
1928 P.C. 39 and 29 Cal. 461, Ref. [P 833 G lj 

X (c) Guardians and Wards Act, S. 30— 
Contract with a certificated guardian is 
voidable—Benefit received must be restored 
—Contract Act S. 64. 

A contract entered into by a certificated 
guardian without authority is not void but 
only voidable and the party rescinding tho 
contract must, if he has received any benefit 
thereundor from tho other party to the con¬ 
tract restore such benefit so far as mav be: 42 
Mad. 3G and A. I. R. 1323 Lah. 250 , Ref. 

[P o93 C 2] 

Toj Bahadru Sapru and K N. Katju 

for Appellant. 

Uma Shankar Bajpai and A/. A. Aziz 

for Respondent. 

Boys, J. This is a plaintiff's appeal 
arisiug • out of a suit for damages for 
breich of contract and the refund of ear¬ 
nest money. 

The plaintiffs case was that they en¬ 
tered into cer-ain contracts with tho 
firm of Mansaram Murlidhar, defendant, 
for the phrchase of sugar; that they paid 
the sum of Rs. 11,750 of the total earnest 
money on seven contracts, and that they 
received only certain small quantities 
of sugar on some of the contracts by 
means not apparently of actual physical 
delivery of the sugar, but of deli very 
orders; that the firm was now owned by 
Ramsaran, a minor son of Murlidhar, 
the last original proprietor who died in 
1912, the said minor being represented 
by his certi Boated guardian Mt. Janki 
Kunwar; that the contracts were entered 
into between 15th March 1919 and 18th 
June 1919; that some of the contracts 
were actually signed by Ramcharan, a 
minor son-in-law of Mt. Janki Kunwar, 


the certificated guardian, and that some 
were signed by a munih, Sheola), and 
that all the contracts were negotiated 
by the principal munib, Bhawaoi 
Shankar. 

The defence began by a total denial of 
everything and the further case as set 
up -may be broadly stated as follows: 
that the sugar business was a new busi¬ 
ness and that as such the certificated 
guardian had no power to start it; that 
infact the certificated guardian never 
did start it hub such acts as we^e done 
by Ramcharan, Sheolal and Bhawani 
Shankar were done without the autho¬ 
rity of the proprietors of the firm and 
were done in their own interest; and. 
lastly, that the contracts were in any 
case wagering contracts and as such void, 
and the plaintiffs could not even ask for 
the return of their earnest money, suppos¬ 
ing the pavment of such to have been 
even proved. 

The trial Court framed five is9ue c : 

(1) Whether Ramsaran is tho sole proprie¬ 
tor cf the defendant firm and whether he is a 
minor? Is the suit as framed maintainable? 

(2) Whether the di sputed contracts were 
entered into with any person duly authorizoci 
by the contesting defendants ? 

(3) Whether tho disputed contracts are 
genuine or fictitious ? 

(4) Whether the disputed contracts arc 
merely wagering contracts ? 

(5) Is the plaintiff entitled to damages ? 

If so, to what amount ? 

The first issue is decided in the plain¬ 
tiff’s favour, that Ramsaran was the sole 
proprietor of defendant firm, and being 
a minor was properly represented by his- 
mother as certificated guardian and the 
suit as framed was maintainable. Nc 
further contention has arisen before us- 
in regard to this issue. Issue 2 the 
trial Court sub-divided into four sub¬ 
sidiary issues and on these it held, firstly, 
that the seven contracts were executed 
by Ramcharan and Sheolal; secondly, that 
Ramcharan, who was himself a minor 
could not act as an agent for the proprie¬ 
tors of the firm so as to bind them, and 
that Sheolal had no implied authority 
to start a new business; thirdly, that 
there was no evidence of ratification of 
these contracts by the certificated guar¬ 
dian, and fourthly that the defendants 
were not estopped from denying liability. 
Having decided these two issues as above 1 
the trial Court thought it unnecessary 
to decide issue 3 or 4, but proceeded tc^ 
the decision of issue 5 and held that 
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the plaintiff was not entitled to any 
damages and dismissed the suit. 

After the first hearing of the case had 
proceeded to a certain length we thought 
it desirable that the two issues not deci¬ 
ded by the trial Court should be decided 
as it appeared likely that they would 
eventually call for decision, and this has 
proved to be the case. We accordingly 
directed the trial Court to hear argu¬ 
ments afresh on these two issues and to 
record its finding. On the issue 3 
the trial Court has now held that the 
contracts were genuine contracts, .and 
on the issue that 4 they were not wager¬ 
ing contracts. 

The grounds of appeal and the argu¬ 
ments thereon have raised before us what 
I think may be reduced to five main 
questions : 

(L) Had the certificated guardian power 
to start these dealings in sugar ? 

(2) Were the person? who negotiated 
ind signed the contracts acting on be¬ 
half of the firm or acting only on their 
own behalf? 

(3) Was the earnest money alleged to 
have been paid actually paid, and if so, 
can it be held to have reached the pro¬ 
prietor of the firm and are the plaintiffs 
mntitled to recover it ? 

(4) Were the contracts wagering con¬ 
tracts ? 

(5) To what relief, if any, are the 
plaintiffs entiblod ? 

The first question may be disposed of 
briefly It is beyond dispute and no 
suggestion has been, made to the contrary 
that in the time of the last proprietor, 
Murlidhar, and for seven years after his 
death, the business of the defendant firm 
was confined to dealing in cloth and 
money dealings commonly known as 
“ion den,” and that the firm did not 
enter into, nor was its name used to 
cover dealings in sugar until the begin¬ 
ning of 1919. It is beyond dispute, there¬ 
fore, that a new business was started in 
the beginning of 19L9. The absence of 
any power in a certificated guardian to 
start such a new business, at any rate 
without the sanction of the Court, is in 
my view settled by the decision of their 
Lordships of the Privy Council in Sann- 
-yasi Char an Mandal v. Krishaclhan 
Banerji, (L). Ia that case the origina 

(1) A. I. R. 1922 P. G. 237=49 Cal. 560=19 
I. A. 108 (P. C.J. 


owner of the firm died leaving .five sons» 
three of them majors, two of them 
minors one of the latter of whom 
came of age during the proceeding. The 
father had left two businesses, one deal¬ 
ing with fuel wood and the other with 
rice and other articles. The family was 
governed by the Dayabhaga law. Nil- 
ratna, the eldest brother and the karta 
of the family, was appointed guardian of 
the minor. He started a new business 
in rice at a new place, Orphanganj. This 
new business which also dealt in rice 
was found as a fact not to be merely an 
extension of the ancestral business, but 
to be a new business. Their Lordships 
did not themselves discuss the powers of 
a karta or of a certificated guardian to 
start on behalf of the minors in the 
family and to incur responsibility for a 
new business, but they said, at p. 568: 

“The inability -of a karta to imposo on a 
minor coparcener the risks and liabilities of 
a now business started by himself is fully 
discussed by both Courts, and their Lordships 
agreeing with tba conclusion at which they 
have arrived on this point do not deem it 
necessary to enter on a further discussion of 
tho case. Their Lordships do not, therefore, 
lay down directly any proposition of law in 
this respect themselves.” 

■* 

To ascertain to what propositions they 
gave their assent it i3 necessary to 
refer to the iudgment of the High 
Court at Calcutta, reported in Krishna - 
dhan Barterji v. Sannyasi Char an M Wi¬ 
dal (2). Their Lordships of the High 
Court held on the facts of the case 
that the starting of the Orphanganj 
business could not be justified on the 
ground of necessity assuming that, had 
there been necessity, that necessity 
would have been a justification. They 
further held that the embarking of a 
new and speculative trade by the karta 
of a family cannot be said to be for the 
benefit of the estate. These are, as 
I understand the judgments, tho propo¬ 
sitions of law, material to the present 
case, with which their Lordships of the 
Privy Council declare their agreement so 
far as the powers of a karta are concerned. 

I am unable to distinguish the material 
facts of this case from the material facts 
of the case I have been considering in so 
far as these propositions are concerned. 

It cannot be seriously contended, in 
view of the mass of evidence on the 

f 

(2) [1919] 23 C. W. N. 509=51 I. C. 597-29 
C. L. J. 230. 
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record, that tne starting of a new sugar 
busin093 on behalf of the firm of Mansa- 
ram Murlidhar was ia the nature of a 
speculation. In tho present: case we are 
immediately concerned with the powers 
of a certificated guardian. Their Lord- 
ships of the Calcutta High Court said 
further that whatever the powers of a 
karta may be, the powers of a guardian 
are more limited,” and described a 
guardian as being in the position of a 
trustee. It is true that their Lordships 
of the Privy Council did not specifically 
express their agreements with these 
observations of the High Court at Cal¬ 
cutta, they made no reference to them, 
but I think it may be taken that the 
powers of a certificated guardian are in 
this respect at least not wider than 
those of a karta. I would hold, there¬ 
fore, that the certificated guardian had 
,not in the present case any power, assum¬ 
ing that she purported to exercise such 
power, to start a new and speculative 
business. This, however, may not con¬ 
clude the matter before us. (His Lord- 
ship discussed evidence and proceeded.) 
The fourth question is whether the 
defendant can show that these were 
wagering contracts. If he can, the plain¬ 
tiff s suit must be dismissed, even though 
the findings hitherto arrived at might 
entitle him at least to a recovery of the 
money paid by him. There can be no 
question but that the contracts in ques¬ 
tion vvere of a speculative nature. But 
that is not sufficient. Iam unable to 
take this case out of the decision of their 
Lordships of the Privy Council in Sukk- 
'ievdoss Ramprasad v. Gob indoss Gliatur - 
bhnja Doss & Go. (3). Their Lordships 
I here sa.d after holding that the more 
tact that the contracts were of a highly 
speculative nature was insufficient iu 

itself to render them void as wagerin" 
contracts: 6 

“ T he authorities cited show that to pro- 
!duc 0 that result there must bo proof tha^the 

tWH CtS W ? r ° oafcorQd infco the terms 

‘not Va 0 ' rf0r i n V 1G u ° f th9 confcr *cts should 

* emanded ’ but that differences only 

nn C °? P / y « ab . le - No*, in the present 
caso n° such definite agreement or under- 

f- -e * as P roved - The law does not 
atlect to enforce mere courtesies.” 

In the present case, counsel for the 
defendants has been unable to refer us to 
a single line in ei ther th e documentary 

(3) A. I. R. 1928 P. C 

I. A. 32 (P C.). 
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or the oral evidence that Doinfcs fco any 
agreement when these contracts were 
made 'that actual delivery could not be 
forced upon or demanded by either side 
respectively. The most that he has been 
able to show is that there was a boom in 
sugar speculation at about tho period of 
these contracts and that in many cases 
obligations were being settled merely by 
the payment of differences. On the 
other hand, there is the definite contract 
proved between the defendants and Begg 
butherland for tho actual delivery of 
150 bags of sugar. It would bo idle for 
us to speculate on the meaning of this 
transaction, for on behalf of defendants 
no explanation at all is offered. The 
defence therefore that these were wager¬ 
ing contracts must fail. 

The fifth and final question is, to what 
relief if any is the plaintiff entitled? 
On the conclusions at which wo have 
hitherto arrived, the plaintiff would 
piima facie at least he entitled to a re¬ 
fund of the money which was received by 
the firm even though he may not be en¬ 
titled to enforce further his contracts or 
the consequences of the broach thereof. 
The relevant provisions of the law are 
to be found in S. 64, Contract Act, and 
S. 30, Guardians and Wards Act. We 
are not dealing here with the caso of a 
contract made ‘with a minor direct, but 
a contract made with a certificated guar¬ 
dian. Wo think that by analogy with 
S. 30, Guardians and Wards Act, the 
contract was clearly not a void contract 
but was a voidable contract, and under 
that section the party rescinding the 
contract must, if he has received any 
benefit thereunder from the other party 
to the contract restore such benefit so 
far as may be. On behalf of the defen¬ 
dant it has fioen contended that it would 
have to be proved that the money re¬ 
ceived in this case was received not 
merely by the guardian but by the minor 
on whose behalf the guardian acted. 
This is so, but the question whether the 
benefit reached the minor need not 
necessarily be proved by direct evidence. 

It may be established also by inference 
from the general facts of the case. For 
the same reasons that we have given in 
arriving at our conclusion that the money 
was paid and received to and on behalf 
of the firm we hold that the inference is 
justified that it was received by the 
minor. It is manifest that direct evi- 
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dence that the money reached the pocket 
of the minor could not in many cases 
possibly be available. The minor might 
and probably would be of such tender 
age that no such physical transaction 
would be possible. It would reach the 
minor by being credited in the books of 
the bun of which he is proprietor. We 
need not labour the conclusions to be 
drawn in this case from the failure to 
produce the account books. 

We are sitisfied therefore that there is 
no force in the objection that it has not 
been established that the money if paid, 
as we have held it to have been paid, 
reached the proprietor of the firm. We 
see no reason therefore why the plaintiff 
should no^. have the benefit of the provi¬ 
sions of S 64, Contract Act. Wo have 
further been referred to the cases of 
Ghinnazirami Beddi v. Krishnasivami 
Refhli 1 4 ) and Zindti v. Mt. Boshnai , 
A. I. R. 192* hah. 250. We hold then 
that the plaintiff is entitled to recover 
-the earnest money paid. 

I would set nside the decree of the 
lower Court and give the plaintiff a 
decree for the sum of Rs. 11,750 with 
C03ts at 6 per cent, interest from the date 
of suit and dismiss the rest of the 
. claim. 

Sulaiman, J.— I concur in the con¬ 
clusion arrived at by my learned brother 
and would only like to add a few woids. 

Admittedly Murlidhar did no other 

business than in cloth and money- 
lending. On his death his minor son 
became the sole proprietor of the busi¬ 
ness. The sugar transactions were a 
complete departure from the ancestral 
• trade and the old line of business. They 
were also transactions of a highly specu¬ 
lative nature. The business of the firm 
was being carried on on behalf of the 
minor by his mother Mt. Janki Run war 
who was the certificated guardian. I 
have no hesitation in holding that Mt. 
.Janki Kunwar the guardian had no 
authority to start an entirely new busi¬ 
ness of a speculative character. The 
duties of a certificated guardian are 
governed by the provisions of S. 27, and 
his powers regulated by the Act. No 
doubt a guardian may do all acts which 
are reasonable and proper, for the reali¬ 
zation, protection and benefit of the pro - 

(4) [1919] ll2 Mad. 36=48 I. C. 856=35 M. 

L. J. 652. 


perty cf the minor of which he is ap¬ 
pointed a guardian. His position is 
somewhat analogous to that of a trustee. 
Ordinary proprietors do sometimes select 
investments of a speculative character 
hut it is not open to a trustee or guar¬ 
dian to hazard the money of the minor 
in the same way. He cannot be allowed 
to start an entirely new business of a 
risky character. Such a course, when 
not compelled by pressure of necessity 
(e. g. when the ancestral business is 
about to fail) cannot be regarded as one 
for the protection or benefit of the pro¬ 
perty within the meaning of the section. 
That the powers of a certificated guardian 
are limited in this way is amply made 
out by the authority of Sannyasi Char an 
Mandat v. Krishna Dhone Banerji (l). 
That was a case under the Dayabhaga 
law where no question of a karta of a 
joint Hindu family as conceived under 
the Mitakshara law arose. The person 
who started the new business was a 
certificated guardian of the minor. Their 
Lordships cleirly laid down that though 
a minor may be admitted to the benefit 
of partnership he cannot be made perso¬ 
nally liable for any obligation of the firm 
though his share in the property of the 
firm is liable (S 247, Contract Act). 

That the transactions in dispute in 
the present case were of a highly specu¬ 
lative character depending on the rise 
and fall of ■ the market price several 
months afterwards admits of no doubt. 
It has not been suggested that there 
was any pressure at all on the guardian 
to enter into such transactions. They 
were accordingly wholly unjustified and 
unauthorized. 

As to the question whether the trans¬ 
actions were of a gambling nature, I 
agree that the finding of the learned 
Subordinate Judge must be accepted. 
The fact that these contracts were of a 
highly speculative character would he 
insufficient in itself to render them void 
as wagering contracts. Every forward 
contract is to some extent speculative 
hut is not nocessarily a gambling one. 
The recognized test is whether the parties 
agree that there would not he any de¬ 
mand for the delivery of the gools. In 
Kong Ye Lone k Co. } v. Laivjee Nanjee (o), 
(at p. 467) their Lordships of the Privy 

Council laid down:____ 

(5) [1902] 29 Gil. 461—23 l. A. 239=5 6. 

W. N. 714=8 Sar. 101 (P.C.). 
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“that ifjthe circumstanoas ara such as to the 
warrant the legal iafermc9 t h * . (parties) 
•never intended any aotual transfer of 
.goods at all but only to pay and receive 
money between one another according as the 
market price of the goods should vary from 
the contract price at the given time, that is 
not a commercial transaotiou but a wager on 
the rise or fall of the market. ” 

The same principle has been re-affirm- 
ed by their Lordships in the recent case 
of Sukhdevdoss v. Govindoss Ghathur- 
bhuja Doss & Go. (3) (at p. 486 of 26 
A. L. J .) where it is Lid down that to 
produce tne result of a wager there must 
be proof that the contracts were entered 
into upon the terms that performance of 
the contracts should not be demanded, 
out that differences only should become 
payable. This later case is further an 
authority for the proposition that the 
mere fact that in a particular case no 
delivery actually took place and differ¬ 
ences only were piid on previous 
occasions would not necessarily show 
that the contract was a wagering one, 
if at the time when the c utract was 
originally entered into there was no 
understanding that delivery would not 
take place. 

In the present case there is no satis¬ 
factory evidence at all to prove any 
agreement or understanding between the 
parties that delivery would not be call¬ 
ed for and only differences would be 
paid. 

There remains the question of the re¬ 
fund of the earnest money paid by the 
plaintiff. The point was not put for¬ 
ward prominently in the Court below. 

The defendant who is the proprietor 
•of the firm is a minor and is being sued 
by the plaintiff. The minor is repre¬ 
sented by his guardian for the purposes 
of this suit. So far as the proceedings 
relating to the suit are concerned he is 
not entitled to claim any special privi¬ 
lege or concession on account of his 
minority. In the conduct of the suit 
ho is bound by the act of his guardian. 

There cannot be the slightest doubt 
that the account books of the firm relat¬ 
ing to the sugar transactions have been 
deliberately withheld by the defendant. 

On a previous occasion when examined as 
a witness on behalf of ' the defendant 
firm, Bhawani Shankar distinctly stated 
that those were account books of sugar 
separate from the account books of cloth 
mnd money lending. He never attempt- 
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ed to draw any distinction between the 
three sets of the account books of the 
firm and never suggested that the books 
relating to sugar transactions were not 
regular account books but a more pocket 
book. The present suggestion that no 
regular account books of the sugar trans¬ 
actions existed is untrue. I also think 
it incredible that whatever books there 
were should be in the possession of the 
broker Mangal and not with the defen¬ 
dant. They have undoubtedly been 
withheld from the Court. In those cir¬ 
cumstances we are entitled to draw 
every presumption against the defendant 
and are justified in inferring that if those 
books had been produced they would 
have shown that the firm received the 
amount of earnest money. 

The only question that remains for 
disposal is whether the refund of the 
earnest money paid can be legally order¬ 
ed. A contract made with a minor 
direct is undoubtedly void: Mohri Bibee 
v. Dharmodas Ghose (6). It would there¬ 
fore be difficult to order a refund in such 
a case under S. 65, unless the case is 
covered by S. 68 also: Motilal Mansukh- 
ram v. Maneklal Dayabhai (7). But 
the contracts in the present case were 
not entered into with the minor himself 

but with his certificated guardian. If 

thegutrdian had no authority to enter 
into these contracts, the contracts were 
voidable. They could not be specifical¬ 
ly enforced against the minor when the 
want of authority was established. 
Even in cases of an alienation of proper¬ 
ty belonging to the minor made by his 
guardian the transaction is only voidable 
under S. 30, Guardians and Wards Act, 
and is not absolutely void. By analogy 
the present transactions were at their 
very worst voidable. 

Section G4, Contract Act, would there¬ 
fore be directly applicable and the party 
rescinding a voidable contract has to res¬ 
tore the benefit already received: Chin - 
naswami Reddi v. Krishnasivami 
Reddi (4) and Zinda v. Alt. Roshnai, 

A. I. R 1928 Lahore 250. 

There can therefore be no doubt that 
Rs. 11,750 which were paid as earnest 
money and have gone into the coffers of 
t he firm o n our finding must be restored. 

(6) [1903] 30 Cal. 539=30 I. A. 114=7 
C. W. N. 431=8 Sar. 374 (P. C.). 

(7) A. I. R. 1921 Bom. 147=45 Bom. 225. 
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Unlike S. 65, S. 64 does nob use the 
■word “compensation ” but only uses the 
word “ benefit. ” I do not think that 
the minor can be called upon, at any 
rate in this case, to pay interest on the 
earnest money advanced but we have 
power under S. 34, Civil P. C., to award 
interest pendente lite and future. 

I would accordingly allow this appeal 
and grant the plaintiffs decree only for 
Rs. 11,750 with interest at six per cent- 
per annum pendented lite and future till 
realisation. 

R.M./r.X. Appeal allowed . 
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Dalal, J. 

Zafer AH —Plainti \i — Appellant. 

v. 

Kan ti Praha", !t — Defend ant—Res po n - 
dent. 

Second Appc.il No. 2331 of 1927, De¬ 
cided on 14th May 1929, from a decree 
of Sub-Judge, Muzaffarnagar, D/- 29th 
October 1927. 

(a) Practice—Precedents. 

When thoro is an obvious error mado in 
dictating the judgment it cannot be said 
that such is the opinion of tho High Court. 

[P 89G C 2] 

(b) Succession Act (39 of 1925) S. 214 
Plaintiff in redemption suit need not pro¬ 
duce succession certificate. 

A plaintiff who sues for redemption is 
trying to pay a debt and not to recover it 
and therefore, is not roquirod to produce 
a succession certificate : A. I. R. 1927 All. 
227, Ex pi. C p 896 0 

T. A . K. Sherwani — for Appellant. 

K. N. Katyn —for Respopdent. 

Judgment.—The learned Judge of the 
lower appellate Court was misled by a slip 
made in a judgment of this Court. It is a 
Bench judgment, Kasumari Das v. Mali - 
lchu (1). The report is quite correct. In 
dictating the judgment it was stated 
by the Court that the suit was one for re¬ 
demption when it was really one for sale. 

I sent for the record as it seemed some¬ 
what strange that a Bench of two Judges 
should have decided that a suit for re¬ 
demption was a suit for the recovery of 
a debt. Mr. Kaul, on behalf of the res¬ 
pondent, argued that in any way there 
is the opinion of this Court that a suc¬ 
cession certificate is necessar y bef o re a 
U (D A. 1. R. 1927 All. 227=49 All. 1. 


decree can be passed in a suit for re¬ 
demption. When there is an obvious 
error made in dictating the judgment 
it cannot be said that such is the opi¬ 
nion of this Court- In the mind of the 
learned Judge the thought of a mortgage 
debt was present and not redemp¬ 
tion as would appear by his quoting the 
case of Fateh Chand v. Mohammad 
Baksh (2), and saying that a succession 
certificate was necessary in respect of 
a mortgage debt. 

Under S. 214, Succession Act No. 39 
of 1925, no Court shall pass a de¬ 
cree against a debtor of a deceased per- 
son for payment of his debt to a person 
claiming on succession, to be entitled to 
the effects of the deceased person or ter 
any part thereof except on the produc¬ 
tion of a succession certificate. In the 
case of redemption the plaintiff is really 
the debtor and not the creditor and the 
defendant mortgagee is the creditor of 
a deceased person and not his debtor. 
Obviously therefore a plaintiff who sues 
for redemption is trying to pay a debt 
and not to recover it and is not required! 
to produce a succession certificate. 

The suit was brought for redemption 
of a certain property on payment of Rs. 
1,300. The subordinate Court3 have • 
held that the plaintiff was entitled to 
redeem only l/12feh of the property and 
the lower appellate Court further held 
that l/12th of Rs. 1300 need be paid. No 

objections are made to these findings. I 
grant a decree for redemption of l/12fcb 
of the property in suit on deposit in 
Court f-or payment to the defendant 
112. of Rs. 1,300. The deposit shall be 
made within two months of today s 
date. A redemption decree shall be pre¬ 
pared. I am told that the money has 
already been deposited. The plaintiff 
shall receive proportionate costa 
throughout. 

s.n./r.ic. Suit decreed, 


(2) [1894] 1G All. 259—(1394) A. W. N. 74 
(F. B.). 
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Young, J. 

Chhattai —Accused—Appellant. 

v. 

Emperor —Opposite Party- 

Criminal Appeal No. 621 of 1929, De¬ 
cided on 6th August 1929, from the 
judgment of Addl. Sess. Judge, Aligarh, 
D/- 8th June 1929. 

Penal Code, S. 96—Accused hitting 
deceased being attacked by him acts in self- 
defence. 

Whoro in a marpifc brought about by the 
illegal act of tho dead person himself tho 
aocused whilo resisting the attack of the de¬ 
ceased happens to hit him on the head, 
rather harder than perhaps he intended to 
have done and thus kills him, he cannot bo 
said to bo exceeding his right of self-defence 
and should not be convicted. [P 897 G 2] 

Saila Nath Mukerji —for Appellant. 

Shanker Seiran —for the Crown. 

Judgment.—This is the appeal of one 
Chhattar, who was charged under S. 302, 
I. P. C- before the Additional Sessions 
Judge of Efcah. The learned Judge, on 
the evidence before him, convicted the 
accused under S. 301, I. P. C., and or¬ 
dered him to undergo four years’ rigor¬ 
ous imprisonment. 

The facts in this case are perfectly 
clear. It appears that it was the turn 
of the accused to use water of a certain 
well in the zamindari of Nawab Sir 
Mohd. Muzammillulah Khan of Aligarh. 
The said zamindar kept a register of his 
tenants and, in order to avoid trouble, 
arranged that on certain days certain 
tenants should have the right of drawing 
water to irrigate their fields from the 
well. A very sensible custom had grown 
up that several villagers should assist 
the tenant whose right it was for the 
day to draw water from the well, and 
in his turn the tenant would assist them 
on other days. Apparently on this day 
([ am taking these facts from facts 
found by the learned Additional Sessions 
Julge, and I agree thoroughly with his 
findings; Chnattar and his brother Babu 
went early to tho well for the purpose 
of drawing water to irrigate their field, 
it being without any doubt whatever, 
their right to draw water on that day. 
Ihey were there first. Thereafter 
tihamandi deceased and his brother, who 
is also called Babu, came to the well, 
and shortly afterwards two other men 
came to the well. Ghamandi and his 
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ted to take the water from Chhattar and 
use it in their own field. Ghamandi 
and his brother were foremost in their 
endeavour to deprive Chhattar of his 
absolute right. Chhattar very naturally 
objected, with the result that Ghamandi 
took the initiative in attacking Chhattar 
with his stick or lathi. The Judge is 
not decisive on this point that Gha¬ 
mandi was armed with a stick or lathi. 
In any case, there is no doubt that 
Chhattar, the accused, was the person 
who was attacked. lie was also injured, 
which is clear from the medical evi¬ 
dence. In self-defenco (and in this 
matter the Judge agrees that he acted in 
self-defence) Chhattar hit Ghamandi on 
the head with his lathi, and unfortu¬ 
nately killed him. He did not hit Gha¬ 
mandi after he had fallen. Babu, the 
brother of Ghamandi, then attacked 
Chhattar, and in his turn received some 
blows from Chhattar. The Judge found, 
and I agree with him, that Chhattar 
received blows from the weapons of his 
opponents before, in his turn, he inflic¬ 
ted blows on them. 

There can be no doubt on which side 
the fault 1 ies in this case. Chhattar 
was exercising his lawful right, and 
he was interfered with by Ghamandi, 
who wished to deprive him of it. Ee| 
was interfered with to the extent o/| 
being attacked, and he, very rightly 
and properly, resisted the attack of 
Ghamandi; and if in so doing he hit 
him on the head and unfortunately 
killed him, I cannot see how it can be 
said to bo exceeding his right of self-' 
defence. I held last week, and indeed 
it has been held many times by this 
Court, that where a man has been at¬ 
tacked by another man and uses a 
weapon such as a lathi, it is impossible 
to lay down with any sort of accuracy the 
extent to which the attacked person 
rightfully acts in his defence. In a 
marpit of this sort, brought by the 
illegal act of the dead person himself, 
the accused cannot be blamed if, through 
misfortune, he happens to hit the dead 
man rather harder than perhaps he in¬ 
tended to have done. 

It is noticeable in this case that from 
the very first the accused has told the 
story which the Judge has now found to 
be correct. He also says in his confes¬ 
sion under S. 164 that he had no inten- 
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tion whatever to kill the deceased. I 
am quite prepared to accept this conten¬ 
tion. It seems unlikely to me that he 
would have the intention in a marpit 
of this sort suddenly springing up, when 
he was attacked, deliberately to kill the 
deceased. I am satisfied in this case 
that the accused did not exceed the right 
of private defence, and therefore I must 
set aside the conviction and sentence 
and order his immediate release. 

R.M./R.K. Conviction set aside . 
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Dalal, J. 

Narain Prasad —Accused—Applicant. 

v. 

Emveroi —Opposite Party. 

Criminal Revn. No. 492 of 1929, Deci¬ 
ded on 15th July 1929, from order of 
Sess. Judge, Mainpuri, D/- 13th May 
1929. 

(a) Criminal P. C., S. 476-B—No appeal 
lies from complaint made by appellate Court 
under S. 476-B, 

No appoal is allowed from a complaint 
rnado by an appellate Court under S. 476-B. 
An appeal can only lie if the appellate Court 
takes action under S. 476-A. It is open to a 
person interested to movo the appellate Court 
direct and if the trial Court has not passed 
any order in the matter, the appellate Court 
may make the complaint without the inter* 
vontion of the trial Court. In such a case 
an appoal would lie to the High Court. 

[P 898 C 2] 

(b) Agra Tenancy Act, S. 253—No cause 
for interference arises where lower Court 
acts within jurisdiction. 

Where the District Judge on appeal from 
the decision of the Assistant Collector files a 
complaint under S. 476-B, Criminal P. C., 
which the trial Court refuses to file, he acts 
within his jurisdiction and there is no irre¬ 
gularity in his procedure necessitating inter¬ 
ference. [R 898 G 2] 

K. 0. Carleton —for Applicant. 

A. P. Dube —for the Crown. 

Judgment.—Though the application 
in revision was not admitted specifically 
I have heard arguments of both parties. 
The Court of an Assistant Collector re¬ 
fused to make a complaint against the 
applicant Narain Prasad under S. 471, 
I. P. C., for forging certain receipts. 
The opposite party Puttu Lai went in 
appeal under S. 476-B to the District 
Judge who did make such a complaint. 
This is an application in revision from 
the order of the District Judge. It was 
first argued that an appeal lay to this 
Court as the complaint was made by the 
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District Judge and not by the Assistant 
Collector. This argument is not sound. 
Such circumstances would arise if the 
District Court had taken action under 
S. 476-A. It is open to a person in¬ 
terested to move the appellate Court 
direct, and if the trial Court has not 
passed any order in the matter, the ap¬ 
pellate Court may make the complaint 
without the intervention of the trial 
Court. In such a case an appeal would 
lie to this Court. No appeal, however, 
is allowed from a complaint made by an! 
appellate Court under S. 476-B. 

The next question is whether a revi¬ 
sion would lie under the Criminal Pro¬ 
cedure Code or under the Tenancy Act. 
If one lay under the Tenancy Act, S. 253, 
no cause for interference would arise a9 
the District Judge has acted within his 
jurisdiction, and I can see no irregula-| 
rity in his procedure. 

As to jurisdiction of this Court under 
Ss. 436 and 439, Criminal P. C., there is 
a Full Bench ruling of this Court in bar 
of the exercise of jurisdiction under those 
sections : In the matter of Bhup Run- 
war (1). The Full Bench judgment was 
delivered prior to 1923 when certain 
changes were made in the provisions re¬ 
lating to prosecution for offences com¬ 
mitted in Courts. A learned Judge of 
this Court followed the Full Bench rul¬ 
ing in 1925 in Banwari Lai v. Jhunha 
(2), for the reason that the provisions of 
S. 439, Criminal P. C., were not altered 
in 1923. His attention, however, does 
not appear to have been drawn to the 
provisions of S. 561-A added in 1923, 
according to which, nothing in the Code 
of Criminal Procedure shall be deemed 
to limit or affect the inherent power of 
the High Court to make such orders as 
may be necessary to give effect to any 
order under the Code, or to prevent 
abuse of the process of any Court, or 
otherwise to secure the ends of justice. 
Having regard to those provisions I 
would have submitted this matter to a 
larger Bench. 

I, however, do not consider such action 
necessary as on the facts, disagreement 
by way of revision with the direction of 
the District Judge is not possible. The 
District Judge has considered the matter 
with care, and if his reasons are not 
sound that matter may be decided at_t he 

(1) [1905] 26 All. 249=(190lj A.W.N. 15. 

(2) A. I. R. 1926 All. 229. 
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trial of Narain Prasad. There is no 
prima facie defect in the complaint of 
the District Judge, and I dismiss this 
application. 

R-M./r.k. Application dismissed. 


* A. I. R. 1929 Allahabad 899 (1) 

Mukerji and Niamatullah, JJ. 

Emperor 

v. 

Ram Prasad —Opposite Party. 

Criminal Ref. No. 549 of 1929, Deci¬ 
ded on 5th July 1929, made by Dist. 
Judge, Moradabad, on 10th May 1929. 

^ Criminal P. C., S. 476-B—Court taking 
action under o. 476 not being moved by any 
party—Appeal lies under S. 476-B. 

Where a Court takes aotion under S. 476 
not being moved by a party, an appeal under 
S. 476-B lies. The word "such” before the 
word ‘‘complaint” in the third line of the 
authorized edition of the Code refers to a com¬ 
plaint‘‘under S. 476 or 476-A.” The word 

such has no reference to the case of a com¬ 
plaint being filed at the instance of a party: 
A. I. R, 1929 Lah. 9, Diss. from. [P 899 C 2] 

U. S. Bajpai for the Crown. 

G. S. Pathak —for Opposite Party. 

Judgment—This is a reference by the 
learned District Judge of Moradabad in 
a matter arising out of an appeal purpor¬ 
ting to be under S. 476-B, Criminal P. C. 
The learned District Judge has not stated 
under what rule of law he has made the 
reference, but we presume that his refe¬ 
rence is under S. 113 and 0. 46, Civil 

P. C. If that is so, the* reference is quite 
competent. 

The facts are briefly these:—A certain 
person who was the appellant before the 
learned District Judge, viz., Ram Pra¬ 
sad, was ordered to be prosecuted for 
perjury by the learned Subordinate Judge 
of Moradabad. When the appeal came 
up for hearing, the objection was taken 
that no appeal lay. A ruling of a single 
J udge of the Lahore High Court, viz., 
batto v. Emperor (l), was quoted before 

f. ^ 10 l 0arne d Judge was not 

satisfied that the ruling was a correct one. 

lie did not like to take upon himself the 

responsibility of differing from a deci- 
sion of a High Court, although the High 
Court was not the Allahadad High Court. 
He accordingly made the reference. 

lhe question is whether where a Court 
takes a^ion^jinder^S^e, not being 
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moved by any party, an appeal under S. 
476-B, Criminal P. C., lies. 

The matter is really a reading of the 
section itself. As we read it, the section 
would run like this: 

‘‘Any person on whose application any civil 

.Court has refused to make a complaint 

under S. 476 or S. 476-A or (any person) 

against whom.a complaint (under 

S. 476 or 476-A) has been made ” 

In our opinion to the word “such” be¬ 
fore the word “complaint” in the third 
line of the authorized edition of the Code 
refers to a complaint “under S. 476 or 
476-A.” The word “such” has no refe¬ 
rence to the case of a complaint being 
filed at the instance of a party. 

We have considered the case cited be¬ 
fore the learned District Judge and with 
all respect, we are unable to agree with 
that decision. 

We direct that the learned District 
Judge do proceed to decide the appeal as 
properly cognizable by him. We make 
no order as to costs. 

R.M./r.K. Order accordingly . 
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Dalal, J. 

Ghamandi Nath —Applicant. 

v- 

Babu Lal —Opposite Party. 

Criminal Ref. No. 198 of 1929, Deci¬ 
ded on 8th May 1929, made by District 
Magistrate, Muttra, D/- 18th February 
1929. 

(a) Criminal P. C., S. 240 — Conviction on 
one or more charges — Subsequent applica- 
tion in revision to inflict sentences with re* 

gard to others—Withdrawal of application 

amounts to acquittal, on same. 

When a oharge containing more heads than 
one is framed against the same person and 
conviotion has been made on one or more -of 
them, and the complainant applies in revision 
to inflict sentence on the others but subse¬ 
quently withdraws the application, the with¬ 
drawal amounts to 'withdrawl of oomplaint 
with regard to such charge with the consent 
of the Court and so to acquittal. [P 900 O 2] 

y (b) Criminal P. C., S. 240— S. 240 ap¬ 
plies to every grade of Court. 

Provisions of S. 240 apply to every grade of 
Court and not only to the trial Court. 

, . „ [P 900 C 2] 

(c) Criminal P. C., S. 403 (1) and (2)— 
Separate charges except under S. 235 (1)— 
Accused cannot be tried again after acquit¬ 
tal or conviction. 

Reading Cl. (2) in conjunction with Cl. (1) 

J t follows that when a separate charge has 
been framed against person under any of the 
sub-sections other than sub-S. <l) t S. 235, he 
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cannot be tried for separate charge when he 
has once been convicted or acquitted of one 
charge: 10 C. W. N. 518, Rel. on . [P 900 0 2] 

8 . N. Ghaube —for Applicant- 

Iqbal Ahmad — for Opposite Party. 

Judgment. — One Ghamandi Nath 
made a report to the police on 21at 
April 1928, that on the previous night 
a burglary or dacoity had been commit¬ 
ted at his house and that two men Manni 
Lai and Babu Lai were standing at his 
door armed with a spear and a sword 
directing the operations of the burglars 
or dacoits. The report was found to be 
false so far as Manni Lai and Babu Lai 
were concerned. Ghamandi Nath was 
thereupon tried for offences under Ss. 211 
and 500, I. P. C. on the complaints of 
Manni Lai who is a brother of Babu Lai. 
The Magistrate convicted Ghamandi 
Nath under S. 500 and sentenced him to 
three moths’ simple imprisonment. He 
adopted a very weak attitude and re¬ 
frained from passing any order on the 
charge under S. 211, I. P. C. Manni Lai 
thereupon applied in revision to this 
Court to enhance the sentence under 
S. 500, I P. C. and to inflict a seutence 
under S 211, I. P. C. This Court agreed 
that tho sentence of three months’ simple 
imprisonment was ludicrously inade¬ 
quate, but as Manni Lai withdrew his 
application the Court refrained from is¬ 
suing notice to Ghamandi Nath to show 
cause why the sentence passed on him 
should not be enhanced. Babu Lai there¬ 
upon took up the running and filed in 
the Court of a Magistrate a complaint 
against Ghamandi Nath under S. 211, I. 
P. C. and the Magistrate accepted this 
complaint. 

The District Magistrate in revision 
has submitted the record to this Court 
for dismissing the complaint. He has 
taken no legal ground but has expressed 
the view that further proceedings against 
Ghamandi Nath would amount to per¬ 
secution in satisfaction of a private 
grudge and it was notadvisible that he 
should be further prosecuted. This is 
a sound reason and I would accept 
the reference on this ground. It ap¬ 
pears to me, however, that in law also 
the complaint to the Deputy Magis¬ 
trate is not justified. It was rightly 
pointed out by Mr. Chaube that there 
was a withdrawal by the complainant 
with the consent of the Court here of a 
oharge under S. 211 and so the provisions 
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of S. 240, Criminal P. C., applied and 
Ghamandi Nath must be considered to 
have been acquitted of that charge. It 
was argued that there was no /specific 
consent of this Court and that the pro¬ 
visions applied only to the trial Court. 
When this Court accepted the with¬ 
drawal by the complainant Manni Lai, it 
may be presumed that it gave its consent 
to such a withdrawal. In his application 
for revision Manni Lai had desired a sen¬ 
tence under S. 211, I. P. C. also to be 
imposed; so his withdrawal of that ap¬ 
plication a mounted toa withdrawal of the 
charge for that offence. The provisions 
of S 240 apply to every grade of Court, 
not only to the Court of trial. There is 
also another reason why the complaint 
to the Deputy Magistrate would oonfliot 
with the provisions of S. 403 (l) and (2) 
of the Code- Cl. (l) deals with acquit¬ 
tals of offences covered by Ss. 236 and 
237. As to offences covered by S. 235, 
Cl. (2) lays down: 

“A person acquitted or convicted of any of¬ 
fence may be afterwards tried for any distinot 
offeooefor which a separate oharge might have 
been made against him on the formor trial 
under S. 235, sub-3. (1).” 

Reading this in conjunction with the 
provisions of Cl. (1) it would follow 
that when a separate charge has been 
framed against a person under any of the 
sub-sections other than sub-S. (l)i S. 
235 he cannot be tried for the separate 
charge when he has once been convicted 
or acquitted of one charge. To the case) 
of Ghamandi Nath sub-S. (2), S. 235, 
would apply because the acts alleged 
against him of making.a false report con¬ 
stitute an offence of falling within two 
definitions of the Indian Penal Code, 
namely those of S. 211 and S. 500, and 
he could be charged with them and tried 
at one trial for each of such offences. 
When he was convicted of one of such 
offences, namely an offence under S. 500, 
he could not be tried over again for an 
offence under S. 211, I. P. C. This view 

is supported by a Beuch ruling of the 
Calcutta High Court, Sharbekhan Gohain 
v. Emperor (1). There a person had been 
tried for offences under S 3 . 20L and 202, 

I. P. C. and acquitted by the Sesbions 
Court. When he was tried again for an 
offence under S. 176 based on the same 
facts, tho High Court held that he could 
not be so prosecuted as the case did not 

fall under sub-S.(l),jy&3<^^ 

(1) [1906J 10 C. W. N. 518. 
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but under sub-S. (2) of that section. 
I direct, therefore, that the proceedings 
against the applicant under S 211, I. P. 
0., be quashed add Babu Lai’s complaint 
dismissed. 

v.b./r.k. Complaint dismissed. 


A. I, R. 1929 Allahabad 901 (1) 

Sen, J. 

Mohammad Yusuf and others— Appli¬ 
cants. 



Emperor —Non-Applicant. 


Criminal Ref. No. 426 of 1929, Deci¬ 
ded on 31st July 1929, made by Sess. 
Jurige, Benares, on 29th May 1929. 

U. P. Municipalities Act (1916), S. 314- 
Court can take cognizance of complaint 
made by person authorized by Board. 

Although S. 314 provides that no Court is 
to take cognizance of certain offcnoes except 
with the permission of the Board, yot whero 
the prosecution has been started on the re¬ 
port or on complaint of some person autho¬ 
rized by the Board by general or speoial order 
on this behalf either with reference to all 
offenoes or oortain specified offences, the 
complaint must be taken to have been pro¬ 
perly instituted and the Court is bound to take 
oognizance of it and to aot upon it. 

[P 901 C 2] 

M. Waliullah and Harnandan Prasad 
—for the Crown. 

Judgment.—Mohammad Yusuf, Hafiz 
Baohchan and Aminuddin were convic¬ 
ted by the City Magistrate of Benares 
under S. 262, Municipalities Act (Act 2 
of 1916) and sentenced to a fine of Rs. 2 
each and in default to one day’s simple 
imprisonment. The applicants moved 
the learned Sessions Judge of Benares in 
revision upon the ground that the sen¬ 
tences and findings were bad in law and 
ultra vires and that the prosecution of 
the petitioners without the permission 
of the Municipal Board was null and 
void under the law. 


The learned Sessions Judge considere 

that the plea advanced by the pet: 

tioner3 was well founded and reforre 

the case to this Court with a recommer 

dation that the conviction and sentenc 
be set aside. 

Section 314, Municipalities Act, cor 
tains the following provision : 

n 60 , 8 , ^ 0rwi89 expressly provided, n 

Court shaH take cogmzaice of any offence 

punishable under this Act (whereof a list i 
given in 8ch. 8 for the purpose merely c 

easier reference) or any rule or bye-law, es 

com P 1 T aint of, or upon informatio 
received from, the Board or some perso 


authorized by tho Board by general or spe- 
oial order in this behalf." 

Schedule 8 of the Act, includes S. 262, 
under which the applicants have been 
convicted. 

The prosecution was initiated at the 
instance of a Sub-Inspector of Police. 
The learned Magistrate in his explana¬ 
tion draws the attention of this Court 
to a resolution of the Municipal Board 
No. 2518 dated 8th July 1917, whereby 
it has empowered tho police to prosecute 
for certain offences including the one 
under S. 262, Municipalities Act. The 
Superintendent of Police of Benares 
was requested to issue instructions to 
officers in oharge of police stations ac¬ 
cordingly. Where the prosecution has 

been started on the report : i 

or on the complaint of some person autho-’ 
rized by the Board by general or special order 
on this behalf " 

either with reference to all offences or 
particularly in rogard only to specified 
offences or offences of a specified class,, 
the complaint must be taken to havel 
been properly instituted and the Court 
was bound to take cognizance of it and to 
act upon it. The attention of the 
learned Sessions Judge was not drawn to 
this resolution of the Municipal Board 
at the time when the reference was 
made. I reject the reference. 

R.M./b.k. lieference rejected. 


A. I. R. 1929 Allahabad 901 (2) 

Sen, J. 

F aqira —Accused—Applicant. 

v- 

Emperor —Non-Applicant. 

Criminal Revn No. 377 of 1929, De- 
cided on 30th July 1929, from an order 
of Sess. Judge, Saharanpur, D/- 4th 
May 1929. 

fa) U. P. Excise Act (4 of 1910), S. 60 fa) 

Conviction under S. 60 (a) cannot be sus¬ 
tained when contents of bottle found 
in accused’s possession could have been 
changed. 

Where the contents of the bottles found in 
tho possession of the acoused could have been 
subsequently changed and from the circum¬ 
stances of the case it cannot be said that the 
accusod was in possession of illicit liquor, a 
oonviction under S. 60 (a) cannot be sustained. 

, % [P 902 0 2] 

(b) Criminal P. C., S. 103—Search in ab¬ 
sence of two or more respectable men and 
without recording grounds of belief that 
house contains prohibited liquor is irregular 
—U. P. Excise Act, S. 53. 
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Where the officer making the search does 
not record the grounds of his belief that the 
house of the aocused contained prohibited 
liquor, as required by S. 53, Excise Act, and 
does not conduct the search in presence of 
two or more respectable inhabitants of the 
locality, the search is irregular. Any officer 
authorized by law to make a search ought to 
exercise the very greatest caution in fulfilling 
the formalities required by law for making a 
search and providing every possible safeguard 
so as not to allow any handle for adverse 
criticizm. [P 902 C 2 ; P 903 G 1] 

Nanak Cliand —for Applicant. 

M. Waliullah —for the Crown. 

Judgment. —Eaqira is a Chamar by 
caste and is a resident of village Olri in 
the District of Saharanpur. He was con¬ 
victed by Mr.Rajendra Narain,Magistrate, 
First Class, under S. 60 (a), United Pro¬ 
vinces Excise Act (Local Act 4 of 1910) 
and sentenced to three months’ rigorous 
imprisonment. The learned Sessions 
Judge on appeal has affirmed the convic¬ 
tion but reduced the sentence to a fine 
of Es. 10. Faqira challenges the legality 
and propriety of the conviction by the 
Courts below and comes up before this 
Court in revision. 

The date of the occurrence was 24th 
March 1929, which by a curious coinci¬ 
dence happened to be the day of the Holi 
celebration. On that day men of the 
caste and the class to which Faqira be¬ 
longs notoriously indulge in strong 
drinks. 

Mr. Abdul Rauf Khan, Sub-Inspector of 
Bargaon Police Station having received 
an information that Faqira was in pos¬ 
session of illicit liquor raided his house. 
Two bottles containing some liquid were 
discovered under a pulla in the court¬ 
yard. There was a struggle between a 
police constable and Faqira over these 
bottles and it appears that these two 
bottles were smashed in the course of 
the struggle. Two other bottles alleged 
to have contained illicit liquor were 
found inside the house in a room. The 
contents of these two bottles were not 
subjected to any chemical test. The 
Excise Officer who examined these bot¬ 
tles appears to have applied what he 
calls “ the small test, ” and according 
to him one of the bottles contained 36.2 
U. P. and the other 27.1 U. P. liquor. 
According to the Excise Inspector, it 
was possible for 35 U. P. liquor to reach 
the strength of 26.2 by exposure. There 
are certain facts relating to these bottles 
which apear to be shrouded up in com¬ 


plete mystery and no attempt has been 
made on behalf of the prosecution to 
unravel the same. The learned Sessions 
Judge noticed it and I cannot fail to take- 
notice of it that the bottles bore on the- 
mouth the seal of one Munawwar Ali 
who was not a search witness and who 
lived at a distance of nearly two miles 
from Olri. The bottles were not securely 
stoppered. The learned Sessions Judge 
finds and it is a finding which is com¬ 
pletely destructive of the case for the 
prosecution that 

“ ifc is possible for the contents of the bottles! 
to have been subsequently changed. '* 

How could it be said under the circum¬ 
stances that Faqira was in possession of 
illicit liquor? How can the aforesaid 1 
finding be reconciled with the remark of 
the learned Sessions Judge that 

“ in spite of the irregularities committed it 
can hardly be disputed that a small quantity 
of illicit liquor was found in the house owned 
by the appellant. ” 

As a matter of fact the matter is dis¬ 
puted and is very vigorously disputed 
and upon the findings it is impossible tot 
sustain the conviction of Faqira under' 
S. 60 (a), Excise Aot. 

It has been argued that the search 
made by the police was irregular. The 
Sub-Inspector in view of the Government 
Notification dated 13th July 1910, was a 
Police Officer invested with certain 
powers under the authority exercisable 
by the Local Government by virtue of 
S. 10, Excise Act, and wa3 “ an Excise 
Officer ” within the meaning of S. 3 r 
sub-Cl. (2) of the Act. It is admitted 
that the Sub-Inspector had not armed 
himself with a search warrant. It is 
more than doubtful if the Sub-Inspector 
was under the provisions of S. 53 of the 
Act competent to institute a search. The 
powers conferred by S. 53 are limited to 
the Collector or any other Excise Officer 
not below such rank as the Local Govern¬ 
ment may prescribe. Assuming that the 
Sub-Inspector was qualified to search 
the house, he does not appear to have 
recorded the grounds of his belief that 
the house of Faqira contained prohibited 

liquor. 

It is to be regretted that the search 
was not conducted in the presence of two 
respectable persons of the vicinity. The 
only witnesses to the search were the; 
village mukhia and the chaukidar of the 
village. Section 103, Criminal P. C., 
provides that before making a search 
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under Chap. 7 of the Code, the officer or 
other persons about to make it shall call 
upon two or more respectable inhabitants 
of the locality in which the place to be 
searched is situate to attend and witness 
the search and may issue an order in 
writing to them or any of them so to do. 

Any officer authorized by law to make 
a search ought to exercise the very grea¬ 
test caution in fulfilling the formalities 
required by law for making a search and 
providing every possible safeguard so as 
not to allow any handle for adverse criti¬ 
cism. It is to be regretted that the pro¬ 
per safeguards were not provided in the 
present case. 

The result is that I allow the appli¬ 
cation, set aside the orders of the Courts 
below and acquit Faqira of the offence 

charged. The fine if paid will be re¬ 
funded. 

R.M./k.k. Application allowed. 
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Sen, J. 

I< aqira and another —Accused — Ap¬ 
plicants? 

v. 

Emperor —Opposite Party. 

Criminal Revn. No. 376 of 1929, from 
order of Sess. Judge, Saharanpur, D/- 
4th May 1929. 

CriminalIP. C , S. 353 - Obstruction to 
police officers entering house without 
search warrant-No harm beyond pusk- 
*No offence is committed. 

Whero a Sub-Inspector and a constable 
acting under him enter the house of the ac¬ 
cused without being in possession of a 
search warrant it is more than doubtful whe¬ 
ther it could be said that they were engaged 

in the execution of their- duty as public ser¬ 
vants. They are technically guilty of a 
uouso-trospass and the accused has a richt 
to resent the invasion of his house. When no 

a nofai b0d *.u pUsh a PP 0ars fco have been 
sustained by the constable, no offence can 

bo said to bo committed under S. 353 : 13 A 
Lim J * 691 « R e U on. [P Q 03 C 2] 

Nanalc Ghand for Applicants. 
M.Waliullah— for the Crown, 
udgmcnt.—The case i s a sequel to 
Criminal Revision No. 377 of 1929 
[Faqira v. Emperor (l)] which hag ’ 

already been disposed of. On 24th 

March 1929, Sub-Inspector Mr. Abdul 
Rauf Khan raided the house of Faqira 
Chamar upon certain information ^e 

oeived tlafc fc^latt9rwas_in possession 
m (2) 23 AU - 901 ( 2 ^1929 Cr. GT 


of 'illicit liquor. The Sub-Inspector 
was not armed with the necessary 
search warrant. The learned Sessions 
Judge has found that the procedure 
adopted by the Sub-Inspector was irre¬ 
gular. It was irregular because the 
Sub-Inspector, if he be considered to bo 
an officer coming within the purview of 
S.'53, Excise Act, did not take the 
trouble to record his reasons for the 
belief that the house of Faqira Chamar 
contained illicit liquor. 

It is alleged that the Sub-Inspector 
found two bottles of illicit liquor inside 
the house, that Faqira ran up and tried 
to break the two bottles, that Fatehyab 
Khan constable snatched one of the bot¬ 
tles ^ from Faqira’s hands, but that 
Faqira and Mangan pushed the con¬ 
stable down and that Mangan aimed a 
lathi blow which fell on the bottle in 
the hands of the constable. 

On these facts, the learned Magistrate 
convjcted Faqira and Mangan under 
S. 352,1. P. C. and sentenced them to 
two months’ rigorous imprisonment. 

The learned Sessions Judge of Saha- 

i an pur has confirmed the conviction and 
sentence on appeal. 

In the. absence of a proper search 
warrant, it is more than doubtful whe¬ 
ther it could be said that the Sub-In¬ 
spector and the constable acting under 
him were engaged in the execution of 
their duty as public servants. Faqira, 
the owner of the house, had a right to 

resent the invasion of his house by the 
police officers. Technically the police 
officers were guilty of house trespass. 

No harm appears to have been sus¬ 
tained by Fatehyab Khan constable be¬ 
yond the push which he received from 
Mangan. . It has been strongly argued 
that in view of the circumstances of the 
case, no offence is brought home to the 
applicants under S. 353, I. P. C. This 
contention^ not > without force and is 
supported in principle by a decision of 
this Court in re t Madho Sonar y. Em¬ 
peror (2). I allow the application for 
revision, set aside the orders of the 
Courts below and direct the release of 
Faqira and Mangan. They are already 

on bail and need not surrender to their 
bail. 

R.M./r.k. Revision allowed. 


(2) 11915] 13 A. L. J. 691=^20 I. 0. 111=1(3 
L, J, 589, 
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Sen, J. 

Ram Sundar —Accused—Applicant. 

v. 

Emperor —-Opposite Party. 

Criminal Ref. No. 384 of 1929, Decided 
on 26th July 1929, made by Sess- Judge, 
Mirzapur, on 10th May 1929. 

Criminal P. C., S. 256—Whether accused 

prejudiced by failure to follow provisions of 
S, 256 doubtful—Conviction was set aside. 

Where it cannot be said with certainty 
that tho accused, who has not been asked by 
the Magistrate as to whether ho wishes to 
cross-examino tho prosecution witnesses, has 
not been prejudiced by reason of non-compli¬ 
ance of the provisions of S. 256 and the caso is 
not fib ono for retrial, tho conviction should 
bo set aside: (1902) A.W.N. 5 and A.I.R. 1927 
AIL 217, Rel. on. [P 901 C 2] 

M. W ahull all —for tho Crown. 

Judgment.—Ram Sundar was convic¬ 
ted under Ss- 379 and 426,.I. P. C., by a 

Special Magistrate of Mirzapur and sen¬ 
tenced to two months’ rigorous imprison¬ 
ment and to a fine of Rs. 4 under S. 426 

I. P. C. 

Tho charge against tho accused was 
that he with certain confederates had 
stolen a male goat belonging to Sukhdeo 
and had killed it. 

The charge was framed against the 
accused on 2Lsfc February 1929. On that 
date tho Magistrate did not ask the 
accused if he wished to cross-examine any 
of the witnesses for the prosecution who 
had already been examined. 

It was argued before the learned Dis¬ 
trict Magistrate on appeal that the pro¬ 
visions of S. 256, Criminal P. C , were 
mandatory, that the said provisions had 
nob been complied with and that this 
was a defect which vitiated the trial. 

The learned District Magistrate did 
not accede to this contention on the 
ground that no authorities were cited 
before him. There are two reported deci¬ 
sions of this Court which deal with the 
provisions of S. 256 and there is no real 
conflict between the two. In Queen Em¬ 
press v. Henry C . Raps (1), it was held 
by Blair, J. that where a Magistrate who 
tried the case against the accused under 
S. 353, I. P. C., after framing the charge, 
omitted to ask the accused whether he 
wished to cross-examine any of the pro¬ 
secution witnesses whose evidence had 
been taken, and in consequence of that 

Hr[1902J a7W7n75. 
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omission an application had been made 
for the recalling of the witnesses for 
cross-examination and that application 
was rejected on the ground that it waa 
made too late, it was impossible.to say 
that the accused by beiDg debarred from 
cross-examining the witnesses called 
against him did not suffer a substantial 
injury. 

The right of cross-examination is a 
very important right. It will be ex¬ 
tremely difficult to say that where the 
witnesses for the prosecution already 
examined are nob offered for cross- ex¬ 
amination after the framing of the charge 
the accused has not thereby suffered any 
substantial injury in the course of the 
trial. No hard and fast rule can be laid 
down in this respect because the answer 
to the question as to whether the accused 
has been prejudiced will be different 
according to the varying posture of each 
case. 

In tho case referred to above, the test 
applied by Blair, J. was as to whether 
substantial injustice has been done to 
the case. 

In Emperor v. Ghhajju(2) t Kendall, J. 
held that the provisions of S. 256, Cr. 

P. 0. are not provisions relating to the 
mode of trial and failure to follow those 
provisions strictly amount to no more 
than an irregularity in the procedure and 
would not be a ground for setting aside 
a conviction, unless the irregularity had 
caused the failure of justice. 

It cannot he said with certainty that 
the accused has not been prejudiced by 
reason of non-cDmpliance of the provi¬ 
sions of S. 256, Criminal P. C. 

This is not a fit case in which a retrial 
ought to be .ordered. The learned Ses¬ 
sions Judge recommends that no retrial 
should be directed in the present case 
inasmuch as the accused had already 
undergone over two weeks imprison- 
meat and incurred some expenses in this 
case. I accept the reference, sot aside 
the order of Special Magistrate and of 
the learned District Magistrate on appeal 
and direct that Ram Sundar be set at 

liberty. 

r.m./r.k. Order set aside. 


(3) A. I.B. 1927 All. 217=49 All, 316. 
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A. 1. R. 1929 Allahabad 905 ( 1 ) 

Dalal, J. 

Gauri Shankar and another —Accused 
—Applicants. 

v. 

Emperor —Opposite Party. 

Criminal Revn. No. 395 of 1929, De¬ 
cided on 24th July 1929, from order of 
Sess. Judge, Farrukhabad, D/- 18th 
April 1929. 

Criminal P. C., S. 195—Court making 
complaints should devote some thought to 
the matter, frame proper charge and name 
witnesses supporting the case. 

It is very desirable that civil or criminal 
Courts, when they make a complaint, should 
devote some thought to the matter, frame a 
proper charge and state in detail the names of 
witnesses who are likely to prove the charge. 
For want of such information a complaint 
very often results in acquittal collecting dis¬ 
credit on Courts of law, [p 903 C 1] 

A . P. Dube —for Applicants. 

M. Waliullah —for tho Crown. 

Judgment. The complaint is made 
by the learned Judge in a very hap¬ 
hazard manner. The actual statements 
in vernacular of the applicants which 
are supposed to be contradictory, are not 
quoted. The possibility is not consi¬ 
dered that a man may be a debtor or a 
tenant of a zemindar in 1924 and may 
icease to be such in 1928. It is much to 
be desired that civil or criminal Courts, 
when they make a complaint, would de¬ 
vote some thought to the matter, frame 
a proper charge and state in detail the 
uames of the witnesses who were likely 
to prove the charge. For want of such 
information tho complaint more often 
than not results in an acquittal, reflecting 
discredit on Courts of law. This is just 
such a case and it is not desirable that 
such a complaint should be permitted. 

I set aside the order of the Sessions 
Judge, dated 18th April 1929, and with¬ 
draw the complaint made by him 

R.m./r.k. Order set aside. 


A. I R. 1929 Allahabad 905 (2) 

Boys and Pollan, JJ. 
Surjan Kunwari— Appellant. 


dmtB. ntanand ° ir aQd ^^-Respor 

Execution First Appeal No. 69 of 192 

o^Sub d J 0 ul 28th A ^ ay 1929 dec , 

me 8 *' 41kl ““’ D/ ' P.I 
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. Civil P. C. S, 145 — Security, given by 
person in possession of property and profits, 
is liable for all claims of the decree-holder 
to the extent of that security. 

S obtained a decree against B who appealed 
and applied for stay of execution. Stay was 
granted on tho furnishing of security bonds 
to tho amount of Rs. 10,000 and R (not a 
party to tho suit) furnished security in tho 
form of two fixed deposit receipts of Rs. 10,000 
each. S applied for attachment of the 
receipts and asked for payment of eight sepa¬ 
rate itoms out of the proceeds, six of which 
were included in the decree and accepted by 
the Sub Judge, R, however, urged that the Sub- 
Judge was wrong in holding that tho fixed 
deposit receipts wore liable to meet tho six 
items. R contended that the security related 
to certain property in her possession under 
a lease and to the profits accruing subsequent 
to a particular date from tho property and to 
the other two items only. She had delivered 
up possession of property and contended that as 
the decree did not grant future mesne profits 
her security was not liable for sale at the 
instance of the decree-holder. 

Held : that the Sub-Judge was right in 
rejecting this objection. Taking isolated sen¬ 
tences here and there, it was possible to find 
some support for the contentions of either 
party, but after very full consideration of the 
whole history of the matter there could bo no 

• . _ • ^ in furnishing the 

security and thus remaining in possession of 

the property and profits for a considerable 
further period R was well aware that he was 
giving security and did give such security for 
all claims that the decree-holder might have’ 
to tho extent of that security, for any amounts 
pajable to him under the decree. [P 90G G 1] 

U.S.Bajpai and Janaki Prasad—( or 
Appellant. * 

S. K. Dar , B. L. Dave and A. P. Pan - 
dey for Rospondents. 

Judgment -The earlier history 0 f 
this case 13 complicated in its facts, but 
the matter that we have to decide is 
really comparatively simple. The appeal 
arises out of an application for execution, 
iiahant Shantanand obtained a decree 
against Mahant Basudevanand. Basude- 

vanand appealed and when he applied for 
stay of execution, stay was granted upon 
tho furnishing of security bonds to the 
amount of Rs. 10,000 and security furni¬ 
shed by Rani Surjan Kunwari (who was 
not a party to the suit) in the shape of two 
fixed deposit receipts for Rs. 10,000 each. 
Mahant Shantanand has now applied for 
attachment of these two fixed deposit 
receipts and asked that out of the pro¬ 
ceeds he should be paid some eight sepa- 
rate items. Of these items six arise out 
of the decree itself, and the Subordinate 
Judge has accepted them. A seventh 
item was for future mesne profits with 
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the interest arising therefrom. The Subor¬ 
dinate Judge has not allowed these two 
items on the ground that no future mesne 
profits were decreed. With these last two 
items we are not directly concerned. The 
present application is one by Rani Surjan 
Kunwari who urges that the learned Sub¬ 
ordinate Judge was wrong in holding 
that the fixed deposit receipts deposited 
by her were liable to meet the six items 
to which we have referred. Her conten¬ 
tion is that the security deposited by her 
related to certain property of which she 
was in possession under a lease, and to 
the profits accruing subsequent to a 
particular date from that property, and 
to those two items only. She has deli¬ 
vered up possession of the property and 
contends that a3 by the decree nothing 
was given to the decree-holder in the 
nature of future mesne profits subsequent 
to the date of suit, the security deposited 
by her was not liable to sale at the in¬ 
stance of tho decree-holder. 

The Subordinate Judge has rejected 
this objection and we think rightly. We 
have had the various orders, applications 
and affidavits relating to this question of 
security put before us in great detail and 
at great length. Taking isolated senten¬ 
ces here and there it is possible, as tho 
learned Subordinate Judge says, to find 
some support for the contentions of either 
party, but after very full consideration 
of the whole history of the matter we 
are satisfied that there can be no possible 
doubt but that, in furnishing the security 
and thus remaining in possession of the 
property and profits for a considerable 
further period herself, the Rani was well 
aware that she was giving security and 
did give such security for all claims that 
the decree-holder might have, to the ex¬ 
tent of that security, for any amounts 
payable to him under the decree. 

Of the six amounts to which we have 
referred, one of them was a sum of Rs. 

1270-8-0 due to the Secretary of State in 
the matter of court-fees the suit having 
been filed in forma pauperis. The Secre¬ 
tary of State applied through his counsel 
in execution against the judgment-debtor 
for the payment of Rs- 1348, the sum of 
Rs. 1270-8-0 which we have already 
mentioned and presumably a further 
amount for further costs. The learned 
Subordinate Judge gave notice to both 
parties. The decree-holder stated before 


the Subordinate Judge: vide the order 
of the latter dated 30th April, 1929, that: 

“it was a mistake on his part to have inclu¬ 
ded in his own dues the money which was 
really payable by the judgment-debtor to the 
Secretary of State for India in Council,”- 

We do not think that the admission 
by the decree-holder was a correct state¬ 
ment of the situation. The money was 
not primarily payable by the judgment- 
debtor. It is primarily payable by the 
decree-holder; but the decree-holder is 
entitled to recover it from the judgment- 
debtor. He was, therefore, right in ask¬ 
ing for this sum provided that he was 
able to state either that he had already 
paid the sum to the Secretary of State, 
or was prepared to assure the Court that 
that money would be paid to the Secre¬ 
tary of State. We think, therefore, that 
the procedure for the Subordinate Judge 
in this case was to allow the item but 
not to pay it over to the decree-holder 
who had not given him any. assurance 
that the Secretary of State had been paid. 
Having realized the amount the Sub¬ 
ordinate Judge should pay it over direct 
to the Secretary of State. 

It will be noted that the amount stated 
in the application of the decree-holder 
for execution is Rs. 1270-8-0 and in the 
present proceeding no larger amount 
than that can be retained by the Subordi¬ 
nate Judge and paid over to the Secretary 
of State. If the Secretary of State de¬ 
sire to press his claim for the balance of 
Rs. 77-8-0 he will be entitled in the 
ordinary way to obtain it from the decree- 
holder, and the decree-holder will be enti¬ 
tled to recoup himself by any subsequent 
proceeding against the judgment-debtor. 

For the reasons that we have given 
above we are satisfied that the order of 
the lower Court, from which this appeal 
has been filed, was right, and we dismiss 

the appeal with costs. 

k.n./r.k. Appeal dismissed* 


A. I R. 1929 Allahabad 906 

SU LAI MAN AND NlMATULLAH, JJ- 

Ram Chander —Defendant Applicant. 

v. 

Tej Singh and others— Plaintiffs—Op¬ 
posite Parties. 

Civil Revn. No. 133 of 1923, Decided 
on 13th June 1929, against order of 
Munsif, Koil, D/- 26th July 1927. 
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Civil P. C., S. 151—Inherent juriidiction 
—Application for setting aside ex parte de¬ 
cree if dismissed for default can be restored 
upon good cause shown. 

Where an application to set aside an ex- 
parte decree is dismissed for a default, a fresh 
application is not the only remedy left open. 
An application for the restoration of such ap¬ 
plication can be made. The question for consi¬ 
deration is whether there was good oause foi 
his non-appearance when the application 
was dismissed. Although 0. 9 does not apply 
to such an application for restoration, the 
oase falls under inherent jurisdiction of the 
Court as laid down in S. 151 : A.I.R. 1925 All. 
773; Rel. on. [P 907 C 1] 

Panna Lai —for Applicant. 

N. P. Asthana —for Opposite Parties. 

Judgment. —This is an application 
in revision from an order refusing to res¬ 
tore an application which was itself an 
application for setting aside an ex parte 
decree and had been dismissed for default. 
The learned Judge thought that no ap¬ 
plication for the restoration of such an 
application can lie, and the only remedy 
open to the applicant is to make a fresh 
application. Apparently his view seems 
to be that, if an application for setting 
aside an ex parte decree is dismissed for 


default, a fresh application for settin 
aside the ex parte decree should be filec 
and no application to restore the appl 
cation dismissed for default is compe 
tent. If this view were correct, the re 
suit would bo that, if the application fc 
setting aside an ex parte decree happen 
to be dismissed after the expiry of 3 
days, the applicant would be left with 
out any remedy, even though there ma 
be a just cause for his non-appearance 
For, it is quite clear that S. 5, Dim. Act 
would not apply to such an application 
as it has not been expressly made appli 
.cable to it. When an applicant applie 
that his application for setting aside th 
ex parte decree be restored, the questioi 
for consideration is whether there \a 
jgood cause for his non-appearance at th< 
.time when the application was dis 
missed. That i3 a question entireh 
separate and independent from the ques 
tion whether there was good cause foi 
his non-appearance on the date when the 
exparte decree wa 8 passed. These two 

are entirely different dates, and involve 

different questions for consideration. 

lanrlT ° P1 u Qion ’ aIfchou g h 0. 9 does nof 
lapply to such an application for restora- 

| ion, the case faUs under the inherent 

l^unsdction of the Court, as laid down i 
to. 151, Civil P.0. This was the 


expressed in Ganesh Prasad v. Bhagolo 
Ravi (I), which is directly in point. We, 
therefore, allow this revision and setting 
aside the order send the application, 
dated 23rd July 1927, to the Court below 
for disposal according to law. 

R.M~,/r.k. Revision allowed . 

(1) A. I. R. 1925 All. 773=47 All. 878. 
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Mukherji and Young, JJ. 

Kedar Nath —Plaintiff—Applicant. 

v. 

Ganga Ratan and another —Defendants 
—Opposite Parties. 

Civil Revn. No. 52 of 1928, Decided on 
7th May 1929, against order of Small 
Cause Court Judge, Cawnpore, D/- 23rd 
December 1927. 

Civil P. C., 0. 7, R. 10—Suit of small 
cause nature—Defendant pleading partner¬ 
ship Small Cause Judge finding that there 
was partnership, dismissing suit — Plaint 
need not have been returned. 

Where a suit as originally brought was of 
a small oause nature, but the defendant 
raised the plea of partnership between him 
and the plaintiff, and the Small Cause Judge, 
finding that there was partnership dismis¬ 
sed the suit, the suit was rightly dismissed 
and the Judge need not have returned plaint 
for presentation to proper Court. [P 907 C 2] 

V. G. Vaish —for Applicant. 

U. S. Bajpai —for Opposite Parties. 

Judgment—The plaintiff who is the 
applicant before us brought a suit in the 
Court of Small Causes at Cawnpore for 
recovery of a certain amount of money 
on the allegation that he was a commis¬ 
sion agent and he had purchased certain 
bales of yarn at the defendant’s instance 
and had sold the same at their instance. 
He claimed the difference in the prices 
and his commission. The defence was 
that the parties dealt with bales of yarn 
as partners. The learned Judge, Small 
Cause Court, found as fact that the bales 
of yarn had been dealt with by the par¬ 
ties as partners. Having found this, he| 
dismissed the suit. 

In this Court it is contended that the 
learned Judge, Small Cause Court, ought 
to have ordered the plaint to be returned 
for presentation to the proper Court. In 
our opinion, this contention is not sound. 
The suit as brought was cognizable by 
the Judge, Small Cause Court. It would 
be only on an amended plaint that a case 
for partnership would be cognizable by 
any Court. The suit has failed on the 
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merits and not because the plaint was 
not cognizable by the Judge, Small Cause 
Court. We dismiss this application with 
costs. 

S.N./r.ic. Application dismissed . 
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Bennet and Iqbal Aeimad, JJ. 

Ramadhar and another —Plaintiffs * 
Appellants. 

v. 

Raj Narain and others —Defendants— 
Respondents. 

Second Appeal No. 1059 of 1926, Deci¬ 
ded on 16th July 1929, from a decree of 
Dist. Judge, Farrukhabad, D/- 13th 
March 1926. 

(a) Interest—Cause of action held not ac¬ 
cruing on default of payment of interest as 
there was no clear provision to that effect. 

The torm3 of a mortgage deed were as fol¬ 
lows : (1) Tko principal and interest at 

Rs. 3-2-0 p. m. wero to be repaid in a period 
of throe years ; (2) intorest was to bo paid 

every six months ; (3) any six-monthly in¬ 

terest unpaid was to bo added to the principal 
and interest at the above rate was to be paid 
on it ; (4) in case of broach of covonant the 

mortgagee could realise, all the principal at 
once with intorost and compound intorost 
through tho Court. The mortgagee put the 
mortgage in suit within period of limitation 
from tho date when the three years expired 
but after period of limitation calculated 
from tho date of default to pay intorest after 
expiry of six months. 

Held : that in absence of clear provision to 
tho effect that the mortgagee could put the 
mortgage in suit on default of payment of 
interest, the oause of action did not accrue of 
dofault of payment of interest and suit 
brought within twelve years from default of 
payment of principal was in time i A. I . R. 
1923 All. 1 (F.B.) and A. I. R. 1922 All. 524, 

Dist. f p 9 ? 9 ? 1] 

(b) Deed —Construction—Language similar 
but not identical—Document should not be 
interpreted by language of another. 

It is well settled that it is not permissible 
to interpret one document by the language of 
another specially when the languages though 
similar are not identical. [P 903 C 2] 

s. B. L . Gour for U. S. Bajpai — for 

Appellants. 

R. N. Katju—ior Respondents. 

Iqbal Ahmad, J. —This is a plaintiff s 
appeal and arises out of a suit for sale on 
a mortgage dated 22nd October 1908. 

The suit was resisted, inter alia, on 
the ground, that it was time barred. 
Both the Courts below gave effect to this 
contention and dismissed the suit. 

According to the terms of the mort¬ 
gage-deed the stipulated time for pay¬ 


ment of the principal and interest was 
three years and interest was payable 
half yearly and in case of default it was 
to be added to the principal and interest, 
at the agreed rate, was to be charged on 
that amount. The Courts below held 
that, in view of the terms of the bond, 
the cause of action for recovery of the 
mortgage debt accrued on default of the 
mortgagor to pay interest on the expiry 
of six months from the date of the mort¬ 
gage-deed and as the plaintiffs did not 
put the mortgage into suit within a 
period of 12 years from that date, the 
suit was time barred. In so construing 
the mortgage deed in suit the Courts 
below placed reliance on an unreported 
decision of this Court in Second Appeal 
No. 1178 of 1921, decided on 9th June 


1922. 

I am unable to agree with the Courts 
below. The relevant words in the mort¬ 
gage-deed in suit, on the interpretation 
of which the decision of this case must 
turn, are these : 

“ iqrar yeh hai he rupya mazhura bala tnai 
sud ba hisab tin rupya do anna mahwari lie 
arsa tin sal men ada wa bebak karunga , xur 
sud uska liar shashmahi ada karunga , Jis 
sliashmahi per zar sud ada na harun to r again 
sun shamil asal he hokar usper bln sud ba 
sharah mazhura bala ada karunga , dar surat 
wad a khilafi he murtahin hoiklitiar hog a Ice 
hill rupya apana yakmushtmai sud wa balai 

sud bazarie adalat mujh se was sahai marhuna 
wa niz zat wa digar jaiddd men se xoasui 

karlewe . 

The Courts below were of opinion tha b 


e words “wada khilafi” in the passage 
oted above, have reference, not only to 
e default of mortgagor to pay the 
ortgage money on the expiry of three 
ars but also, to his default to pay in¬ 
rest on the expiry of six months from 

e date of the mortgagee-deed and, 

erefore, time began to run against the 
Drtgagee on the failure of tbe morb- 
,gor to pay interest on the expiry of six 
onths from the date of the mortgage, 
je interpretation put upon the passage 
toted above, by the Courts below does 

it commend itself to me. 

The mortgagor agreed to pay interest 
ery six months and. in case of failure 
pay interest for six months, he agree! 
pay compound interest. So far as the 

Lyment of interest was concerned, the 

ortgagor agreed that, in case of his 
jfault to pay interest on the expiry ot 
x months, the remedy of tho mortgage® 
ould be to add the same to the princi- 
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pal and thus charge compound interest. 
The stipulation a9 to payment of interest 
ends there and proceeds no further. In 
case of breach of covenant ( dar surat 
wada khilafi) the mortgagee is authorized 
to recover, by suit, not only simple in¬ 
terest bub compound interest as well. It is 
also manifest that if default in payment 
of interest on the expiry of six months 
entitle the mortgagee to sue at once and 
he did so sue, he would nob be entitled 
to get compound interest. The words 
'dar surat wada khilafi" therefore, can 
have reference only to the default in 
payment at the end of the stipulated 
period of three years. The “ekrar” to 
pay in three years is the “wada" and the 
“wada khilafi" is the default in the 
performance of that “ekrar.” No doubt 
the mortgagor also covenanted to pay 
interest every six months, hut in the 
mortgage-deed there i3 no covenant to 
the effect that in default of payment of 
interest the mortgagee will bo entitled 
either to add the same to the principal 
and charge interest on the consolidated 


ameunt or to pub the mortgage in suit. 
|If it was intended that in default of pay- 
Unent of interest the mortgagee would be 
ientitled to sue, without waiting for the 
istipulated period of three years, I would 
expect clear language to that effect in the 
deed. Bub the deed is conspicuous by an 
absence of any such language. In every 
jcase in which there is a stipulation to 
pay compound interest, there must he a 
provision to pay interest at stated in¬ 
tervals, otherwise the pxvment of com¬ 
pound interest with prescribed re 3 ts can¬ 
not be provided for. In such cases the 
promise is to pay simple interest and to 
pay compound interest on default of pay¬ 
ment of simple interest. The promise 
is one and iadivisible and, the mere non¬ 
payment of simple interest doe 3 not con¬ 
stitute a breach of the promise. 

It is worthy of note that in the mort¬ 
gage-deeds that formed the subject mat¬ 
ter. of consideration, in the Full Bonch 
decisions of Gaya Din v. Jhumman Lai 
\U and Shib Dayal v. Meharban (2), in 
wmch it wa3 held that, on default of 
payment of interest, time began to run 
again3t the mortgagee, there were clear 

provisions in each deed that, on default 

being made by mortgagor to pay inte. 


(1) [1915] 
J. 510. 


37 All. 400=23 I. G. 910 = 13 A. h. 


(2) A. I. R. 1923 All. 1 


13 All. 27 (P.B.), 


rest the mortgagee would be entitled 
either to add the same to the principal 
and charge compound interest, or with¬ 
out waiting for the stipulated period to 
pub the mortgage-deed into suit. There 
was a similar provision in the mortgage- 
deed that formed the subject matter of 
decision in Ram Das v. Mohammad Said 
Khan (3). I am not aware of any case 
decided by this Court, except the case to 
which reference has been made by the 
Courts below, in which, in the absence 


of a clear provision in the mortgage- 
deed, empowering the mortgagee in the 
event of default in payment of interest, 
to sue for the mortgage debt, without 
waiting for the period provided by the 
deed for payment of that debt, it was 
held that cause of action for recovery of 
the mortgage debt accrued to the mort¬ 


gagee on default of payment of interest. 

In Second Appeal No. 1178 of 1921, 
the mortgage bond contained the fol¬ 
lowing stipulations : 


Ba iqrar adai sud fi sadi kc rupya char 
anna maliwari qarz leya, iqrar jcb hai ke 
mulligan mazkur icada chah sal men ada 
kardenge magar sud sal ba sal ada karte 
) ahenge, dar surat adam adai zar sud salana 
ke sud naga shuda shamil zar asal hoga, aur 
usper bhi sud bashareh sadar ada karengc , dar 
surat wada khilafi daen ko tkhtiar hoga ke sab 
rupya apna mai sud * ica balai sud fistrah 
mumkin ho ham se wa niz jaidad mustagharqa 
laliat iva digar jaidad manqula wa gliair 
mangula liamari se yakmusht wasul karlewe, 

hamko our toarisan hamare ko kuch uzr hi si 
qisam lea na hoga ” 

and two learned Judges of this Court 
held that the words “ dar surat wada 
khilafi governed both the promise to 
pay interest at the end of each year and 
the promise to pay the mortgage debt in 
six years and, therefore, they came to the 
conclusion that the case was governed by 
the Full Bench decision of Gaya Din v. 
Jhumman Lai (l). No reasons for put¬ 
ting this interpretation are given in the 
judgment, and, with all respect, I am 
unable to agree with that decision. Fur-i 
ther it is well settled that it is not per¬ 
missible to interpret one document by 
the language of another, specially where 

the languages, though similar, are not 
identical. 


As the suit was decided by 'the lower 
appellate Court on a preliminary point 
and, I am not in agreement with the 
decision of that Court, I would allow 
this appeal, set aside the decree of the 

(3) A. I. R. 1922 All. 524^ 
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lower appellate Court and remand the 
case co that Court with directions to re¬ 
admit the appeal to its original number 
and dispose it of according to law. 

Costs here and hitherto should be 
costs in the cause and must abide the 
result. 

Bennet, J.—I have read the judgment 
of my learned brother and I regret that 
I cannot agree that the interpretation of 
the bond in suit is free from doubt. The 
portion quoted in vernacular lays down 
the following four provisions : 

(1) It is agreed that I shall repay 
principal and interest at Rs. 3-2-0 p. m. 
in the period of three years. 

(2) And that 1 shall pay the interest 
every six months. 

(3) Any six-monthly interest unpaid 
will be added to the principal and I 
shall pay interest at the above rate on it. 

(4) In case of.breach of covenant the 
mortgagee may realise from me all the 
principal at once with interest and com¬ 
pound interest through the Court, etc. 

It appears to mo that the provision (4) 
for breach of covenant may either be 
read as applying to both the covenants 
(1) and (2), or as applying to (l) only. 
It may be said in favour of applying it 
to both that it comes after both. It 
may bo said in favour of applying it to 

(1) only that there is already a provision 

(3) for breach of (2). It would have 
been quite easy to add a few words to (4) 
to show whether it applied to (1) and 

(2) or to (1) only. In the absence of 
those few words I consider that the 
clause (4) is ambiguous. 

In favour of applying (4) to (2) it was 
also argued that as (1) provided for re¬ 
payment of principal and interest in the 
period of three years it was open to the 
mortgagee to sue on a breach of that co¬ 
venant without any special provision for 
suing : hut that if the mortgagee was to 
have a right to sue on the failure to pay 
any six-monthly interest, then a special 
provision was necessary for that purpose. 

The view that I take that the provi¬ 
sion is ambiguous is further supported 
by the fact that two learned Judges of 
this Court in Second Appeal No. 1178 of 
1921 where a deed with practically simi¬ 
lar provisions was produced, held that 

(4) applied to both (l) and (2), and that 
there could be no doubt whatever on the 
subject. This is also the view of the 
two lower Courts in the present case. 


My learned brother, however, takes fcbo 
opposite view, which was the view taken 
by the lower appellate Court in the Se* 
cond Appeal No. 1178 of 1921. 

I hold that the provisions in the mort¬ 
gage deed on the point are ambiguous. 
Under S. 93, Evidence Act, evidence may 
not be produced to show what was the 
meaning of the parties. The clause 
therefore remains ineffectual, so far as 
its application to the interest is concern* 
ed. The defendant bases his plea of 
limitation on this clause, alleging that 
owing to a breach of the covenant for the 
payment of interest the cause of action* 
arose more than twelve years before the 
date of suit. Under S. 103, Evidence- 
Act, the burden of proof that this was a • 
term of the contract lay on the defen¬ 
dant. The defendant has failed to dis¬ 
charge that burden of proof. His plea- 
of limitation therefore fails. The lower 
appellate Court has dismissed the appeal 
of the plaintiff on the ground of limita¬ 
tion only. Accordingly the decree of the* 
lower appellate Court should be set 
aside and the appeal remanded for dis¬ 
posal. 

r.M./r.K# Case remanded. 
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SULAIMAN AND NlAMATULLAH, JJ. 

Abhey Bam and another Plaintiffs— 
ppellants. 

v. 

Jhanda and others ~~Defendants Res- 
mdents. 

Second Appeal No. 719 of 1926, Deci' 
d on 10th June 1929, from a decree ot 
ldl. Judge, Meerut, D/- 13th January 



.) Civil P. C„ S. 11-Suit 

und that a per.on had no right lo con 
Je suit cannot act as res judicata against 

sons. 

guifc which is dismissed on the ground 
t plaintiff has no right to continue the 
5 cannot operate as res judicata in favour o 
sons of the plaintiff. [P 911 C l\ 

b) Civil P. C., S. 11—Finding , is not con- 
sive if decree is not based on it but is 

de in spite of it. 

i finding cannot be conclusive against * 
ty if the decree is not based upon it but is 
.de in apite of it. Such a finding against 
, plaintiff cannot found a plea of res judi 
a when they suceeed on other pleas and 
,e no occasion.#to go further as to the «na- 
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tnga gainst them. A. I. R. 1922 P. C. 241 and 
11 Cal. 301, Ref. [P 912 C 1] 

(c) Adverse possession — Mere fact that 
other people are cosharers cannot prevent 
acquisition of title by adverse possession. 

Tha mare fact that other people are co- 
sharars would not prevent an acquisition of 
title by adverse passession. In any case if in 
the joint land actual ouster to the knowledge 
of the true owner is established, adverse pos¬ 
session can be proved. [P 912 C 1] 

K. N- Katju —for Appellants. 

P. L. Banerji —for Respondents. 

Judgment. —This is a plaintiffs’ ap¬ 
peal arising out of a suit for declaration 
that they are in proprietary and adverse 
possession of the property in suit. 
The last male owner was Jas Karan on 
whose death Mt. Kuri his widow ad¬ 
mittedly succeeded to the estate. It wa 3 
the plaintiffs’ case that Mt. Kuri re¬ 
married and that there was a custom 
under which she forfeited all rights in 
thi3 estate. Her deceased husband’s 
uncle Tirkha institutsd a suit against 
her for possession but during the pen¬ 
dency of the suit he died. That suit was 
continued by Kanhaiya the father of the 
present plaintiff who was not the nearest 
reversioner of Tirkha, but Net Rim and 
Nawal the grandfathers of the present 
defendants wore the nearest reversionary 
heirs. These latter were impleaded as 
pro-forma defendants. The suit was dis¬ 
missed by the first Court and Kanhaiya 
alone appealed to the District Judge and 
got a decree reversing the decree of the 
first Court. That judgment was set 
aside and the suit dismissed by the High 
Court on the ground that Kauhiiya was 
not the nearest heir who continued the 
suit in place of Tirkha deceased. No 
decree was pissed in favour of Net Ram 
and Nawal. 

It is the plaintiff’3 case that after 
Kanhaiya had succeeded in obtaining a 
decree from the District Judge’s Court 
he obtained possession of the property 
in the execution department and has con¬ 
tinued in possession ever since. The 
name of Kanhaiya, however, was not en¬ 
tered in the revenue papers and that of 
Mt. Kuri continued as before. She 
died in 1920. After her death the pre¬ 
sent defendants succeeded in getting their 
names entered in the revenue papers and 

a suit for ejectment 
against the present plaintiffs. The 
latter raised the question of proprietary 
tiole but the revenue Court decided that 
the present defendants were the co- 


shares and that they wore competent to 
sue. On appeal to the District Judge it 
was held that the defendants were the 
cosharers but that the suit was not main¬ 
tainable inasmuch as the other cosharers 
had not-joined in it and the plaintiffs to 
the suit were not lambardars. 

In the present suit questions of fact as 
well as the plea of res judicata were 
raisel and several issues were struck by 
the first Court which found all of them 
against the plaintiffs and dismissed the 
suit. The learned District Judge, how¬ 
ever, ha3 not gone into the questions of 
fact and has held that the effect of the two 
previous litigations is to create a bar of 
res judicata against the present plaintiffs. 

We are unable to agree w ith him in this 
view. 


as regards the civil suit it is quite ob¬ 
vious that Tirkha died before the trialf 
Court decided the suit and according to 
the view taken by the High Court Kan-, 
haiya had. no right to continue the suit 
and the suit was actually dismissed. It! 
would therefore follow that that suit 
could not operate as res judicata in favour 
of Kanhaiya’s sons. As regards the re¬ 
venue suit the learned District Judge in 
spite of hiving recorded the finding that 
the present defendants were the co¬ 
sharers dismissed the .suit on the ground 
that they were -not competent to sue. It 
is therefore quite clear that on his own 
finding it was not necessary to decide 
that they were the cosharers. The suit 
failed on the ground that they had no 
light to sue. The learned advocate for 
the respondents relies- on the case of 
Jagdeo lUisir v. Mahabir Tewari (l) 
which follows an earlier Privy Council 
case viz: Midnapur Zemindari Co. Ltd. 
v. Naresh Narain Roxj (2). The Midna¬ 
pur zemindari case does not help the res¬ 
pondents. Their Lordships approved of 
the opinion expressed by the learned 
Judges of the Calcutta High Court to the 
effect that where a Court decides that a 
certain question is necessary and records 
a finding on it, it is not proper to re-con- 
sider whether that issue was really 

necessary or not. The finding arrived at 
would be binding on the parties. The 
same view was taken in Jagdeo Misir’s 
cise. That is not the case here. The 
District Judge dismissed the suit in 

(1) A. I. R. 1927 All. 803. ' — 

(2) A. I. R. 1924 P. C. 144=51 Cal. G31 = 5i 
I. A. 293. (P.G.). 
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;spite of the finding in favour of the de¬ 
fendants that they were cosharers, As 
pointed out by their Lordships in the 
'case of Midna-pur Zemindari Go. Ltd . v. 
Naresh Narain Roy (2) at 467 [of 48 Gal.) 
the finding on that question against the 
plaintiff could not found a plea of res 
judicata for they had succeeded on the 
other plea and had no occasion to go 
'further as to the finding against them. A 
'similar view was expressed by their 
Lordships in the case of Run Bahadur 
v. Luclio Knar (4) at p. 306 where it was 
remarked that a finding could notbe con¬ 
clusive against the party if the decree 
was not based upon it but was made in 
spite of it. We therefore think that the 
view taken by the District Judge on the 
question of res judicata cannot be upheld. 

A further opinion has been expressed 
by him that any question of adverse pos¬ 
session can never arise in this case be¬ 
cause the khataisa joint khata in which 
there are other cosharers. It is not 
suggested on behalf of the defendants 
that the parties are cosharers in this 
khata independently of the interest which 
is claimed in this suit. The mere fact 
that other people are cosharers would 
not prevent an acquisition of title by ad¬ 
verse possession. In any case if in the 
[joint land an actual ouster to the know¬ 
ledge of the true owner is established, 
adverse possession could be proved. 

We therefore think that before dispos¬ 
ing of this appeal finally we ought to 
have clear findings on the following three 
issues: 

(1) Did Mt. Kuri remarry after the 
death of her husband Jas Karana '( 

(2) If she did remarry, is there any 
custom of forfeiture of the husband s 
estate prevalent in the brotherhood of 

Jas Karan ? . 

(3) If she remarried and there is such 

custom, whether the plaintiffs have re¬ 
mained in adverse possession of this pro¬ 
perty for more than 12 years before the 

811 i ^ 

No fresh evidence is allowed. The 
findings should be returned within three 
months. The usual ten days will be allow¬ 
ed for objections on return of the findings. 

r.M./r.K. Findings ordered . 


(3) A. I. R. 1922 P. C. 241=48 Cal. 460=48 
I. A. 49 (P.C.). 

(4) [1885] 11 Cal. 301=12 I. A. 23=4 Sar. 602 

(P.C.). 
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SULAIMAN AND PULLAN, JJ. 

Sheo Ram —Defendant—Appellant. 

v. 

Sone Lal and another —Plaintiff—Res¬ 
pondents. 

First Appeal No. 79 of 1928, Decided* 
on 24th July 1929, from order of 2nd 
Addl. Sub-Judge, Farrukhabad, D/- 29th 
February 1928. 

(a) U. P. Municipal Act, S. 318—It is not 
necessary that “aggrieved person” should be 
party to order appealed against—It is suffi¬ 
cient if order affects him prejudicially. .. 

Having regard to the provisions of tha 
other sections mentioned in S. 318 it cannot 
be said that the aggrieved person must of ne¬ 
cessity have been a party to the order ap¬ 
pealed against. The expression used is “any 
person aggrieved” and not “any’ party ag¬ 
grieved” as occurs in S. 97, Civil P. 0. It is 
quite sufficient that the order must affect the- 
person prejudically and he must be aggrieved 
by it. He is -entitled to prefer an appeal if 
an order passed behind his back affects him 
adversely. [P-913 0 1] 

(b) U. P. Municipal Act, S. 321 (])-Order 

under S. 318 is final and cannot be ques¬ 
tioned in a civil Court. 

Where the Magistrate considers that a cer¬ 
tain person is aggrieved and that the order of 
the Municipal Board affects him adversely, his 
order or direction under S. 318 is final and 
oannot be questioned by a civil Court. This 
is expressly provided in S. 321 (1). [P 913 C 2] 

(c) U. P. Municipal Act, Ss. 112 (3) and 
318—Order granting or refusing sanction by 
Municipal Board is passed under S. 318 and 
not under S. 112 (3). 

An order granting or refusing sanction by 
the Municipal Board is passed under the 
authority given to it by S. 118, and S. 318 19 
applicable to such a case. Such an order 
cannot come under S. 112 (3). S. 112 (3) deals 
with the delegation of powers by the Board 
and authorizes .the committee to deal witn 
such applications those orders being subject 
to the right of appeal or revision by the Board 
itself. [P913G2J 

K. D. Malaviya — for Appellant. 

U. S. Bajpai—io r Respondents. 

Judgment —This is an appeal from 
an order of remand arising out of a suit 
brought by the plaintiff for a permanent 
injunction against the defendant-appel¬ 
lant restraining him from interfering 
with the plaintiff’s rights in a certain 
chabutra constructed by him- The plain¬ 
tiff applied to the Municipal Board for 
sanction to construct his chabutra. His 
application was referred to the Public 
Works Committee to which power to deal 
with such applications had been given 
under S. 112, Municipalities Act. The 
Committee refused permission, but the 
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order was revised by the Municipal 
Board which granted the sanction. The 
plaintiff proceeded to start’the construc¬ 
tion and then the defendant-appellant 
Sheo Ram, who apparently had not been 
aware of the application for sanction 

and who certainly had not filed any ob¬ 
jection protesting against the grant ’of 
the sanction, preferred an appeal to the 
District Magistrate under S. 318 on the 
ground that the construction would nar¬ 
row the street and would interfere with 
the right of way of the public of which 
he was a member. The Magistrate al¬ 
lowed the appeal and cancelled the sanc¬ 
tion. On this the present plaintiff in¬ 
stituted the present suit for injunction. 
The learned Munsif held that the civil 
Court could not go behind the order of 
the District Magistrate passed in appeal 
and that the suit was not maintainable 
He accordingly dismissed the suit without 
going into the merits. On appeal the 
lower appellate Court has come to a 
contrary conclusion and has remanded 
the easo for disposal of the other issues. 

The main point which arises for con¬ 
sideration in this appeal is whether the 
defendant-appellant was an “aggrieved 
person within the meaning of S. 318, 
Municipalities Act, so as to be entitled 
to prefer an appeal to the District Magis- 
trato. On behalf of the respondent it is 
urged that only that person can appeal 
who vvas a party to the proceedings and 
who had been aggrieved by the order 
jPasssed against him. Having regard to 
the provisions of other sections men- 
itioned in S. 318 we do not think that it 
can be said that the aggrieved person 
must of necessity have been a party to 

11,.' ^ ^ . i ^ ^ It seems fco 

beqmte sufheient that the order must 

afiecth.m prejudicially and he must be 

'aggrieved by it. It is to be noted that 
the expression used is “any person ag- 
D uevod and no <; ‘ any p . lrty aggrieved" 
as occurs in S. &7, Civil P. C. If a 
json is really affected adversely bv 
order which was passed behuMbish 
we think that he would be entitled 

appHca a tion PP - 6a1 ' IU CaSS9 of “ion t 
application is generally made ex na, 

and no notice is issued by the Board c 

l>ng upon poople to object Ti tul t 
seems to us that 1 • / . ^ therefc 

have intended to depdve^tl™ C ° Ul<1 ° 

who are adversely , the , pQrsot 

-s 
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ances redressed by the District Magist- 
rate on appeal. If this were not so then 
all orders granting sanction by the 
Municipal Board would not be open to 
revision by the District Magistrate at 
all, because the Municipal Board itself 
has granted the sanction and the order 
is passed in favour of the party who 
alofto was a party to tho proceeding. 

We are of opinion that the view taken 
by the appellate Court that the appellant 
was not an aggrieved person and he was 
not entitled to prefer an appeal is not 
correct. 

We do not think that it is necessary 
to decide whether the rights of the de¬ 
fendant were actually atfected by the 
sanction or whether his rights were not 

m any way infringed. The District! 
Magistrate considers that ha was an ag¬ 
grieved person and that the order af- 
footed^him adversely and we think that 
his order or direction made under S. 318, 
is final and cannot be questioned by al 

° 1V c m T !il s is expressly provided 
in S. 321 (1). W a ara accordingly 0 f opi¬ 
nion that the view taken by the first 
Court is right. 

The lower appellate Court has taken 
another ground which in our opinion 
is untenablo. It has considered that the 
order passed by the Municipal Board was 

an order under S. 112 (3) and not under 

q V-» a ‘ a ». Ifc has accordingly thought 
b ol« has no application whatsoever. 
We are unanlo to accept this view. S. 112 
deals with the delegation of powers by' 
the Board and authorizes the Committee 
to deal with such applications, those’ 

orders being subject to the right of ap¬ 
peal to or revision by the Board itself. 
But the order granting or refusing sanc¬ 
tion by the Municipal Board is passed 

under the authority given to it by S. 118. 

There can therefore bo no doubt that 

b. dl8 was applicable. 

We accordingly allow this appeal and 
reversing the order of the Court below 

ressoie that of the Court of the first in¬ 
stance with coots in all Courts. 

R.m./r.k, Appeal allowed. 
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Mears, C. J., amd Sen, J. 

Lai Bahadur —Accused —Applicant. 

v. 

Emperor —Opposite Party. 

Criminal Revn. No. 219 of 1929, Deci¬ 
ded on 16th July 1929, from an order of 
Sess-Judge, Bareilly, D/- 13th December 
1928. 

Criminal P. C., S. 514—Bond obtained 
by Court without jurisdiction is nullity and 
no action can be taken under S. 514 against 

accused. 

Where a Magistrate without jurisdiction 
obtains a bail bond from an accused person 
for bis appearance before another Court out¬ 
side bis jurisdiction and it transpires that 
the Magistrate was not competent either to 
admit the accused to bail or to secure a bail 
bond from him, the bail bond or personal re¬ 
cognizance of the accused is a nullity. No 
proceedings against the acoused under S. 514 
can therefore be taken in respect of suoh 
bond. [P 914 C 2] 

M. Waliullah —for the Crown. 

Judgment. —This is an application 
for revision of Lai Bahadur Johri from 
an order passed by the District Magis¬ 
trate of Budaun under S- 514, Criminal 
P. C. This order was confirmed on 
appeal. It appears that on 14th April 
1927, Lai Bahadur Johri against whom 
a warrant of arrest had been issued by 
the District Magistrate of Budaun ap¬ 
peared before a Magistrate of the First 
Class atRai Bareilly and applied for bail. 
His application was granted by the 
Magistrate presumably under S- 85, Cri¬ 
minal P. C. upon Lai Bahadur Johri exe¬ 
cuting a personal recognizance for a sum 
of Rs. 3,000 for his attendance in the 
Court of the District Judge of Budaun 
within a certain time. In pursuance of 
the said order, Lai Bahadur Johri did 
not appear in the Court of the District 
Magistrate of Budaun and the result of 
it was that the bail bond which had 
been executed by Lai Bahadur Johri at 
Rai Bareilly on 14th April 1927, was 
declared to be forfeited to the Crovern- 
ment. The learned District Magistrate 
took further proceedings under S. 514, 
Criminal P. C. and certain moveable pro¬ 
perties belonging to Lai Bahadur Johri 
were attached and sold. Lai Bahadur 
Johri is aggrieved by this order and chal¬ 
lenges the legality and propriety of the 
proceedings taken in the Court of the 
District Magistrate with regard to the 
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sale of his moveables, consequent upon 
the forfeiture of his recognizance. 

Upon a consideration of all the facts 
of the case we have come to the con¬ 
clusion that the bail bond was executed 
by Lai Bahadur Johri in a Court which 
had no jurisdiction inlaw to obtain a 
personal recognizance from Lai Bahadur 
Johri and the bail bond in question was 
of no legal effect. The District Magis¬ 
trate was therefore not competent under 
S. 514, Criminal P. C. to sell any por¬ 
tion of the moveable property of Lai 
Bahadur Johri by reason of the latter 
not carrying out the order of the Magis¬ 
trate of Rai Bareilly dated 14th April 
1927. No warrant of arrest had been 
executed against Lai Bahadur Johri in 
the district of Rai Bareilly. As a matter 
of fact, no warrant of arrest had hitherto 
been executed against Lai Bahadur Johri 
under S. 85, Criminal P. C. The Magis¬ 
trate of Rai Bareilly was not competent 
either to admit Lai Bahadur Johri to 
bail or to exact from him a bail bond. 
Where a Magistrate without jurisdiction 
obtains a bail bond from an accused per¬ 
son for his appearance before another 
Court outside his jurisdiction and it 
transpires that the Magistrate was not 
competent either to admit the accused 
to bail or to secure a bail bond from 
him, the bail bond or personal recogniz¬ 
ance of the accused is a nullity. . In the 
above view, we allow the application, set 
aside the order of the District Magis¬ 
trate forfeiting the bail bond and dir¬ 
ecting that the moveable property of Lai 
Bahadur Johri be sold for non-compli¬ 
ance of the order of the Magistrate of 
Rai Bareilly. The order of the District 
Magistrate of Rai Bareilly was clearly! 
contrary to law. 

r.M./r.K. Order set aside. 


A. I. R. 1929 Allahabad 914 (2) 

Sen, J. 

Parbhu— Accused—Applicant. 

v. 

Emperor— Opposite Party. 

Criminal Revn. No. 348 of 1929, De¬ 
cided on 29th July 1929, from order 
of Sess, Judge, Allahabad, D/- 16th 
April 1929. 

Criminal P. C., S. 257 (2)-Provisioni are 
mandatory and no discretion is left to 
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Magistrate—Appellate Court can ask trial 
Court to comply where it has not been done 
“with microscopic exactness. 

The provisions laid down by S. 257 (2) aro 
mandatory and imparativo. Wben an ao- 
oused person has entered upon his defence he 
ought to be allowed every reasonable facility 
in establishing his defence aud the Magis¬ 
trate is bound to issue any process for enforc¬ 
ing the attendance of a witness required by 
the accused person, unless the Magistrate is 
convinced that the accused wants that wit¬ 
ness not in the interest of justice but for pur¬ 
pose of vexation and delay or for defeating 
the ends of justice. Where the Magistrate 
does not record in writing the grounds on 
whioh the application should be refused the 
-trial is vitiated. The omission to comply 

with the provisions is an illegality and not a 

mere irregularity and the defect cannot be 
cured by S. 537. [P 915 G 2, P 91G C 1] 

But it is competent for the appellate Court 
-to direct the trial Court to comply with the 
provisions of law as contained is S. 257, where 
the same has not been done with micros¬ 
copic exactness ; and where the lacuna con¬ 
tained in the procedure of the trial Court is 

removed the applicant ought not to have any 

cause of grievance. (P q 2 ] 

K. 0. Carletou for Applicant. 

.M. Waliullah for the Grown. 

Judgment. Parbhoo has been con¬ 
victed by a Magistrate of the First Class, 
under his judgment, dated 16th Febru¬ 
ary 1G29, for an ottence under S. 325, 
J and sentenced to one year's 

rigorous imprisonment and a fine of 
Rs. 30 or one month’s further rigorous 
-imprisonment in default of the payment 
of fine. He had two confederates in 
Imam [Jddin and Siraj Uddin who were 
convicted under S. 323, I. P. C. t and sen¬ 
tenced to one month’s rigorous imprison¬ 
ment each. The case of these two is not 
before me. 

Mahadeo, the complainant, is a servant 
of the zemindar of Rangpura. He found 
some cattle and goats belonging to the 
employees of the Phaphamau railway 
station grazing in the field of his master 
He was driving off the cattle to the 
pound-house and when he got near the 
level crossing, Parbhoo Kahar the appli- 

13 the Hindu water carrier at 
the lhaphamau railway station attacked 

Mahadeo, gave him a good thrashing, 

■took one of the fingers in his mouth and 
oit the top joint completely off. His 

lff8ir SSOClafc0S fc ° 0k a miaor parfc ia this 

jib " s “* p “ i ,o ' w " a b * 

COmpl ? inanfc was standing i a the 
Phaphamau station with his hand on the 

window of a railway carriage when somebodv 
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shut down either the widow or the shutter 
with such violence that it out off the com- 

• » and that thereupon the 

complainant went off to the police station and 

concocted the story of the cattle trespass and 
rescue.” 

In support of his defence, Parbhoo 

examined a number of witnesses. The 

trial Court believed the story of the 

complainant s witnesses, discarded the 

story as told by Parbhoo and held that 

the ease for the prosecution was proved 

up to the hilt in all essential parti¬ 
culars. 

Parbhoo sought to examine in this 
case one Rim Narain Misra, the reliev¬ 
ing station master of the Phaphamau 
railway station. At the time when he 
was requisitioned by the Court, the 
Magh Mela was in progress, and the 
railway authorities could not spire the 
services of Rim Narain Misra oven for 
a day. The learned Magistrate did not 
adjourn the hearing of the case to such 

time when the evidence of Rim Narain 

Misra might be available ; but ordered 
that the deposition of Rim Narain Misra 
might be wholly dispensed with. The 
learned Magistrate refers to S 256, Cri¬ 
minal P. C., in support of this proce¬ 
dure. S. 256, Criminal P. C., has abso- 
lutely no bearing. S. 257 (lj, Criminal 
P..O., contains the following provision ; 

If the accused, after he lias entered upon 
his defence, applies to the Magistrate to issue 
auy process for compelling the attendance of 

any witness.. the Magistrate shall 

issue such process unless ho considers that 
such application should be refused on the 
ground that it is made for the purposes of 
vexation or delay or for defeating the ends of 

justice; such ground shall be recorded bv him 
in writing.” 

The aforesaid provision is mandatory 
and imperative. Where an accused per¬ 
son has entered upon his defence, he' 
ought to he allowed every reasonable 5 
facility in establishing his defence and 
the Magistrate is hound to issue any 
process for enforcing the attendance of a 
witness required by the accused person, 
unless the Magistrate is convinced that 
the accused wants that witness not in 
the interest .of justice but for the pur¬ 
pose of vexation and delay or for defeat¬ 
ing the ends of justice. In the absence 
of any finding by the Magistrate that 
the accused in requiring the presence of 
Mr. Ram Narain Misra was actuated by 
ulterior motives and that his object was 
vexation or^ delay, or for defeating the 
ends of justice, the Magistrate was not 
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justified in not staying his hands and 
waiting for such time when the evidence 
of Earn Narain Misra would be procur¬ 
able. In the present case, the Magis¬ 
trate does not state that the accused 
person had asked for the examination of 
Earn Narain Misra for the purpose of 
vexation or delay or for defeating the 
ends of justice. The Magistrate has net 
recorded in writing any such grounds. 
The proceeding therefore adopted by the 
learned Magistrate militates against the 
imperative and mandatory provision of 
S. 257 (1), Criminal P. C. Here this 
section is imperative and the,Magistrate 
had no discretion to refuse to issue pro¬ 
cess to compel the attendance of any 
witness unless he considered that the 
application should be refused on the 
ground that it was made for the purpose 
of vexation or delay or for defeating the 
ends of justice : Emperor v. Purshotam 

(1) . In Narayanci Muclaly v. Emperor 

(2) , it was held that the refusal of a 
Magistrate to issue process to a witness 
named by the accused when such refusal 
in regard to any particular witness is 
not based on any grounds mentioned in 
S. 257, Criminal P. C., was an illegality 
which could not bo cured by S. 537 of 
the Code. 

Parbhoo appealed to the learned Ses¬ 
sions Judge of Allahabad who upheld the 
conviction and sentence- 

It is contended by Parbhoo in revision 
that the trial is vitiated by reason of 
the omission of the Magistrate to give 
full effect to the provision of. S. 257 (1), 
Criminal P. C. The omission on the 
[part of the Magistrate was unquestion¬ 
ably an illegality and nob a mere irre¬ 
gularity and the defect could not be 
cured by invoking the aid of S. 537, 

Criminal P. C, . . , . 

On an application for revision being 

made, a learned Judge of this Court 
forthwith directed the trial Court to 
summon Earn Narain Misra to record his 
statement and to certify the said state¬ 
ment to this Court. This thing has been 
dene. The statement of Earn Narain 
Misra has been examined and the learned 
counsel for the applicant admits that 
his statement is nob helpful to the appli¬ 
cant in any form or shape- 

It is competent to t his Court to direct 

(1) [1902] 26 Bom. 418=4 Bom. L. R. 38. 

(2) [1903] 31 Mad. 131* 


the trial Court to comply with the pro-i 
vision of law as contained in S. 257, 
Criminal P. C., where the same baa not 
been done with microscopic exactness. 
The accused person is entitled in law to 
insist upon the forms of law being ob¬ 
served, more especially when the said 
forms have been prescribed by statute 
deliberately with the object of helping 
the accused in establishing his defence 
with reasonable facility. In the present 
case the lacuna contained in the proce¬ 
dure of the trial Court has been removed 
by the order of this Court and the appli¬ 
cant ought not to have any cause for 
grievance. 

It will be useless in a case like the- 
present to overset the orders of the 
Courts below and to direct a retrial. The 
Courts below had the entire material 
evidence before them to enable them tc 
come to the right conclusion. The judg¬ 
ment of the Courts below therefore ought 

not to be disturbed. 

An appeal has been made to me for 
the reduction of the sentence. The con¬ 
duct of the accused is marked by brutal 
savagery and abandoned ruffianism. The 
cattle of tbe accused trespassed upon the 
field of Mahadeo’s master. The accused 
persons were unquestionably the wrong¬ 
doers. Mahadeo was within his rights 
in taking the cattle to the pound. The 
rescue of the cattle by Parbhoo and his- 
associates was unjustified and the attack 
of Parbhoo upon Mahadeo was aggres¬ 
sively brutal. I dismiss this application. 

• r.M./r.K. Application dismissed . ■ 


A. I. R. 1929 Allahabad 916 

Sen, J. 

Imrat and others Accused — Appel¬ 
lants. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 606 of 1929, De¬ 
cided on 15th August 1929, from order of 
Addl. Sess. Judge, Moradabad, D/- 16th 


,y 1929. 

riminal Trial—Evidence— Appreciation of 

• irst information report cannot be used as 
imary evidence of fact in dispute. 

V first information report cannot bo useo. 
primary evidence of any fact in disputo but 
b y ba treated a3 corroborative evidence of 
*t 9 which have to be established in the case. 


S. C. Goyel —for Appellants. 
Sankar Saran—lor the Crown, 
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Judgment. —Surafc, Jhabbu, Mukanda great number of these offences are com- 
and Ghasi have been convicted by the lear- mitted in the western districts of the 
ned Sessions Judge of Bijnor under S. 366- United Provinces and it is no coinci- 
A, I. P. C., or in the alternative under dence that the girls kidnapped or ab- 
S. 368 of the aforesaid Code and sentenced ducted are sent away to the Punjab. This 


to two aud half yeai’9 rigorous imprison¬ 
ment each. Sarupa has been convicted 
under S. 366, I. P. C., and sentenced to 
three years’ rigorous imprisonment. 

Of the persons convicted, two are 
chauhans by caste and the three are 
gadarias. The charge levelled against 
them is that they abducted one Mt. Her- 
dei, a minor girl, under the age of 16 
yoars from her father’s house in mauza 
Noorullahpur and after a progress through 
several villages namely Shamspur, Sada- 
phal, Kaural they arrived in mauza 
Kkardauni in the district of Meerut and 
gave the girl in marriage to one Durga. 

Mt. Herdei is a married girl. She is 
about 14 years old and her gauna cere¬ 
mony has not been performed. The ac¬ 
cused persons represented and induced 
the girl to represent that she was a 
chauhan girl. The prime mover in the 
drama was the accused Sarupa. 

Upon the evidence produced in the 
case, there can be no manner of doubt as 
regards the guilt of the accused. Their 
conviction therefore mu3t stand. 

The learned Sessions Judge of Bijnor 
has delivered a very lengthy judgment 
and one of the principal causes of prolix¬ 
ity is repetition of facts and importation 
of irrelevant matter into the judgment. 

A hr9t information report cannot he 
used as primary evidence of any fact in 
dispute but may be treated as corrobora¬ 
tive evidence of facts which have to be 
established in the case. 

There was no warrant for the learned 

Sessions Judge for holding upon the 

strength of certain statements contained 

in the lirsfc report that there was illicit 

connexion between Mt. Herdei and Saru¬ 
pa. 

I am, however, in general accord with 
the appraisement of evidence made by 
the learned Sessions Judge as also with 
the conclusions arrived at by him 

Cases under S. 366, I. p. C„ and cog¬ 
nate sections of the Penal Code are com- 
mg up before the Courts of law in large 
number. It may be fairly presumed that 
there is a large number of cases which 
does not attract the notice of the autho- 

an * Cr ! m6 is allow0d fc ° So free 
sooted without any let or hindrance A 


opens out a page not of legal ethics but 
of social statics. The census figures 
show that there is a considerable dis¬ 
parity in the proportion of males to 
females among certain classes and castes 
in the Punjab. I am not called on to 
make any pronouncement upon the means 
which may or ought to be devised to 
eradicate this evil. The thing that I am 
certain about is that where 'the offenders 
have been tracked, the sentence passed 
upon them ought to be severe. 

The sentence passed in the present 
case does not err on the side of severity. 

I maintain the conviction and dismiss 
the appeal. 

R.M./r.K. Appeal dismissed . 
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Sen, J. 

Phul Chand Dube — Accused—Appli¬ 
cant. 

v. 

Emperor —Opposite Party. 

Criminal Revn. No. 460 of 1929, De¬ 
cided on 30th July 1929, from order of 
Addl. Soss. Judge, Ghazipur, D/- 23rd 
March 1929. 

(a) Penal Code, S. 411 — Missing bullock 
found in possession of accused is not 
stolen property ” and accused cannot be 
convicted under S, 411, 

la order to bring home the guilt under 
S. 411 it is essential that some stolen pro¬ 
perty should have been found in the posses¬ 
sion of the accused and thero should have 
been evidence that the accused retained pos¬ 
session of the property either knowingly or 
having reason to believe that the same was 
stolen property. [P 918 C 1] 

A’s bullock was missing. After several 
mouths it was found in the possession of B. 
B was prosecuted and convicted under S. 411. 
B appealed. 

Held : that a missing bullock eould not 
be stolen within the meaning of S. 410 as no 
offence was committed with reference to it 
by theft or by -extortion or by robbery etc. 
This being so the conviction under S. 411 
could not be sustained: 3G P. ] V.R. 1911 Cr. 
Bel. on. [P 918 C 2] 

(b) Penal Code, S. 403 —Trying to dis¬ 
pose of another's missing bullock amounts 
to offence under S, 403, 

A’s bullook which was missing was found 
in the possession of B. B had tried to sell it 
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to C who later on refused to purchase it 
thinking that it was acquired by B by theft. 

Held ; ^hat offence under S. 403 was com¬ 
mitted by B. B knew that the bullock did 
not belong to him. He did not make any 
inquiry as to real owner but set up a title to 
the bullock himself and tried to dispose of it 
with a view to make a wrongful gain to him¬ 
self and a wrongful loss to the original 
owner. His aot therefore amounted to dis¬ 
honest misappropriation or conversion to his 
own use within the meaning of S. 403 : 36 
P. IF. R. 1911, Cr. Rel, on. [P 918 C 2] 

S. N. Verma — for Applicant, 


was committed with reference to the 
bullock by theft or by extortion or by 
robbery or by criminal misappropria-l 
tion or by criminal breach of trust; The 
bullock in the possession of Phul Chand 
Dube was therefore not 11 stolen pro¬ 
perty ” within the meaning of S. 410, 
I. P. C. This being so the conviction 
under S. 411, I. P. C. cannot be sus-^ 
tained. I allow the application for 
revision and reverse the conviction and 
sentence under S. 411, I. P. C. 


Judgment.— Phul Chand Dube has 
been convicted by a Magistrate of the 
first class under S. 411, I. P. C. and 
sentenced to one year’s rigorous impri¬ 
sonment. He appealed and the convic¬ 
tion and sentence were confirmed by the 
Additional Sessions Judge of Ghazipur. 
Phul Chand Dube comes up before this 
Court with an application for revision 
and challenges the propriety of the 
conviction and sentence. 

The facts of the case lie within a very 
narrow compass and may be briefly out¬ 
lined here. One Sahodar Patakh of the 
district of Chapra owned a bullock. His 
bullock was missing. This bullock, 
after several months, was traced in the 
possession of Phul Chand Dube, the ap¬ 
plicant. The bullock was taken posses¬ 
sion of by the police and Phul Chand 
Dube was prosecuted under S. 411. I. P. 
C., with the result which has been 
indicated above. 

The learned Magistrate and the learned 
Additional Sessions Judge do not ap¬ 
pear to have approched the case from 
the proper angle and I am not surprised 
that they have failed to view the matter 
in its true perspective. In order to 
bring home the guilt under S. 411, I. P. 
C., it is essential that some stolen pro¬ 
perty should have been found in the 
possession cf the accused and there 
ishould have been evidence that the ac¬ 
cused retained possession of the pro¬ 
perty either knowingly or having reason 
' to believe that the same was stolen pro¬ 
perty. 

j Stolen property has been defined in 
S. 410, I. P. C. Unless the right of 
ownership in the property was lost to the 
owner by the commission of any one of 
the offences enumerated in S. 410, L P. 
C., the property could not be said to be 
stolen property. In the present case 
the bullock was missing. No offence 


The bullock in dispute was not a dere¬ 
lict. The original owner had not aban¬ 
doned his right to the bullook. Phul 
Chand Dube, who had taken possession 
of the bullock had no proprietary inter¬ 
est in the same. He claimed to be- 
owner but the findings of the Courts be¬ 
low are that he had failed to establish 
his ownership. Phul Chand Dube after 
having taken possession of the bullock, 
attempted to dispose of the bulb k by 
way of sale to one Bancham Sing} The- 
bargain was struck ; the price was set¬ 
tled ; Pancham Singh was not in posses¬ 
sion of ready money and therefore ha 
executed a sarkhat in favour of Phul 
Chand Dube. It was subsequently 
brought home to Pancham Singh that 
it was not safe to purchase this pro¬ 
perty because it might have been ac¬ 
quired by Phulchand Dube by theft. 
Pancham Singh thereupon returned the 
bullock to Phulchand Dube and the bul¬ 
lock was recovered by the police from 
the possession of the latter. Upon these- 
facts there can be no doubt that an 
offence was committed, under S. 403,. 

I. P. C. 


Phulchand Dube knew that the bul- 
ck did not belong to him. He made 
enquiry as to real owner. He set up 
;itie to the bullook himself and tried 
dispose of it with a view to make a 
•ongful gain to himself and a wrongful 
is to -the original owner. His act 
erefore amounted to a dishonest mis 
propriation or conversion to his own 
e within the meaning of S. 403, I. P. 

Expln. 2 to the aforesaid section 

Dvides : 

‘ It is not necessary that the finder should 
ow who is the owner of the property, or 
»t any particular person -is the owner 
it : it is sufficient if, at the time of ap- 
jpriating it he does not believe it to be his. 
n property or in good faith believes that 
3 original owner cannot be found. M 


i 
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Ifc has been held by the Punjab Chief 
Court in In w re Chandaria v. Emperor (l) 
that where a person retains in his cus¬ 
tody animals which have strayed away 
from a grazing ground and there is no 
evidence to show that it is stolen, he is 
guilty of an offence under S. 403 and not 
under S. 411, I. P. C. There is nothing 
to show that Phulchand Dube is a habi¬ 
tual offender. He is an old man bet¬ 
ween 50 and 55 years. I sentence him 
to six month’s rigorous imprisonment. 
I direct that the sentence should count 
from the 19th October 1928, the date of 
his original conviction by the Magis¬ 
trate. He ought to be allowed a credit 
for the term that he has already served 
under S. 411, I. P. C. If he has served 
out six months or more, he should be 
forthwith released. 

_R• mV R.K. _ Order acco rdinqly . 

(1) [1981] 36 P. W. R. 1911 CrV=ll I. a 
623=235 P. L. R. 1911. 
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Mukerji and Niamatullaii, JJ. 

Ganga Sagar —Accused—Applicant. 

v. 

Emperor —Opposite Party. 

Criminal Revn. No. 32G of 1929, De¬ 
cided on 25th July 1929, from an order 
of Sess. Judge, Bulandshahr, D/- 5th 
March 1929. 

❖ ❖(a) Income-tax Act, S. 22 (3)—Letter 
with statement of income in Hindi—Request 
by letter to Income tax Officer to fill in 
income-tax form —Letter of request with 
income statement is sufficient return. 

A merchant sent a letter to the Income-tax 
Officer stating that ho had made a mistake in 
the figures supplied by him on 25th July. 
This letter was received in the office of the 
Inoomo-tax Officer on 7th November. Attached 
to this letter was a statement of the income 
in Hindi. Along with this letter and the 
enclosure, the merchant sent one of the prin¬ 
ted forms in Hindi in which an assesseo is 
required to make a statement of his income, 

and in his letter suggested that the Income- 

tax Officer might enter the figure contained 
in the enclosure into the blank form and sub¬ 
stitute the fresh return in place of the return 
made on 25th July. 

Held : that the letter and its enclosure and 
the blank form sent by the merchant did sub¬ 
stantially amount to the making of a return. 

[P 921 C 2] 

(b) Income-tax Act, S. 52—Commence- 
ment of offence. 

An offence under S, 52 is committed on the 
day a return, made under S. 22, is verified bv 
a party. [p q 2 2 C 1 ] 


❖ (c) Income-tax Act (1922), S. 22 (3)— 
Revised return made before assessment is 
return in due time—Offence committed with 
return under Cl. (2) need not be condoned 
even if revised return is true. 

There is nothing in Cl. (3) which say 3 that 
any offence committed with respect to a 
return mado under Cl. (2) must be condoned 
if the revised return bo true. All that Cl. (3) 
provides is that this return would be treated 
as a return made in due time, provided it is 
made before an assessment has been made. 

[P 922 C 1] 

❖ ❖ (d) Income-tax Act, S. 1—Assessee can 
use all legal devices to avoid tax, 

A man who is liable to pay a tax is entitled 
to take shelter under all devices which he 
may adopt within the law to avoid payment 
of the tax. Indeed the whole scheme of the 
Income-tax Act contemplates that people 
liable to be assessed with income-tax wero 
likely to shirk making true disclosures and if 
they did go wrong, they wore to be treated 
with more or less leniency. [P 923 C 1] 

(e) Penal Code, S. 53 : (per Mukerji J .)— 
Maximum punishment should be awarded 
only in extreme cases—Ability of accused to 
pay fine easily — Maximum fine should not 
be awarded if Offence is not serious — 
Criminal Trial— Sentence. 

The maximum sentence whether of fine or 
of imprisonment, provided for by law, repre¬ 
sents tho sentence to be inflicted in extrema 
cases. Because a man may easily pay a fine 
is no ground for ordering him to pay tho 
maximum fine fixed by law, if tho nature of 
the offence committed by him is not of tin 
most serious character, having regard to tli 9 
description of the offence itself. [P 921 C 1 ] 

(f) Income-tax Act, S. 34—Taxes on esca¬ 
ped income. 

There is no provision in law for the reco* 
very of taxes on “ escipcd inoomo ” for more 
than one year. [p 925 C 1] 

(g) Income-tax Act, S. 24—Purchase of 
shares Price exceeding face value paid—- 
Excess is no loss. 

No part of tho money invested in the pur¬ 
chase of shares of the face value below the 
price paid can be put down as a loss. 

[P 92G C 1] 

(h) Income-tax Act, S. 52—Verification of 
untrue statement is essence of offence— 
Penal Code, S. 177. 

The essence of offence under S. 52, and 
Penal Code, S. 177 lies in the verification of an 
untrue statement, and provided the:statement 
was deliberately false or not believed to bo 
true, subsequent rectification cannot make it 
any the less an offence, though it may be con¬ 
sidered as an extenuating circumstance in 
awarding sentence. [P 997 C 2] 

T. B. Sapru, Nehal Chand and P. N. 
Sapru— for Applicant. 

U. S, Bajpai for the Crown. 

Mukerji, J. This is an application 
to revise the order of the District Magis¬ 
trate convicting the applicant under 
S. 177, Penal Code read with S. 52, 
Income-tax Act, and sentencing him to 
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pay a fine of Rs. 1.000 and the order of 
the Sessions Judge, in appeal, confirming 
the said conviction and sentence. On be¬ 
half of the Crown a revision has been filed, 
being revision No. 311 of 1929, praying 
that the sentence passed on Rai Bahadur 
Seth Ganga Sagar may be enhanced on 
the ground that it is inadequate. As the 
result of the revision filed on behalf of 
the Crown, the question whether the 
applicant’s conviction is good on facts, 
has been reopened. We have heard the 
learned counsel for the parties at length. . 
The facts which led to the conviction of 
Mr. Ganga Sagar, briefly are these : 

Mr. Ganga Sagar is a wealthy trader 
of Khurja in the district of Bulandshahr. 
He holds a large amount of shares in 
different companies including many jute 
mills in Bengal which pay very hand¬ 
some dividends. He was to be assessed 
with income-tax and the Income-tax 
Officer, Mr. Samiullah, served him with 
a notice for making a return of the in¬ 
come earned by him in the year 1926- 
1927, so that on the basis of that income 
the tax payable by him for the year 
1927-1928 might he assessed. The notice 
was issued on 2nd April 1927, and by it 
the return was to bo filed on 15th May 
1927. The applicant, Mr. Ganga Sagar, 
took time for preparing the return and, 
ultimately, on 20th July 1927, appeared 
personally with his books before Mr. 
Samiullah. It is important to note that 
25th July 1927 had not been fixed for 
the appearance of Mr. Ganga Sagar nor 
had the date been fixed for him to pro¬ 
duce his account-books. His only duty 
was to file a statement of bis income. 
Mr. Samiullah was requested by Mr. 
Ganga Sagar to examine his (latter s) 
account-books and to satisfy himself a3 
to the income of the proposed assessee. 
Mr. Samiullah ought to have plainly told 
the applicant that it was no part of his 
(Mr. Samiullah’s) duty to examine the 
account-books for the benefit of^ Mr. 
Ganga Sagar and it was for Mr. Ganga 
Sagar to find out, from his own books, 
what bis income, on the several heads, 
was and to make a return. Mr. Sami¬ 
ullah, however, was persuaded to accede 
to Mr. Ganga Sagar’s request and he 
noted down on two pieces of paper what 
was the income of Mr. Ganga Sagar, ac¬ 
cording to his books. After the several 
items of income had been added up, Mr. 
Ganga Sagar entered those figures in the 


form provided for making a return by an 
assessee, and he signed it. This return 
is Ex. P and the note made by Mr. Sami¬ 
ullah is Ex. O. Mr- Samiullah, after 
the return had been made, recollected 
that he had some information conveyed 
to him by the Income-tax Officer of 
“ companies district ” that Mr. Ganga 
Sagar had received a dividend of Rs. 6,000 
on account of his shares in Sura Juta 
Mills, Ltd., that Mr. Samiullah asked Mr. 
Ganga Sagar how it was that this divi¬ 
dend did not find place in his books. Mr. 
Ganga Sagar replied, according to Mr. 
Samiullah, that the date of payment as 
recorded in the letter of the Income-tax 
Officer of companies districts, (Ex. N), 
was merely the date of the declaration 
of the dividend. The suggestion con¬ 
voyed by this reply was that the actual 
dividend had not yet been received by 
Mr. Ganga Sagar. This set Mr. Sami¬ 
ullah athinking and he made certain 
further enquiries as to Mr. Ganga Sagar’s 
income from dividends. The enquiries 
took the shape. of a letter addressed 
to tho Calcutta Income-tax Office. 
Mr. Samiullah also got cortaia informa¬ 
tion from the companies intimating what 
dividends had been paid to Mr. Ganga 
Sag xr. 

The lettor Ex. V and the enclosures 
Ex. VI to Ex. V-5 show that Mr. 
Ganga Sagar had received dividends to 
the amount of about Rs 70,000 over and 
above the dividends that had been de¬ 
clared in tho return made on 25th July 
1927. Before receiving Ex V. Mr. 
Samiullah had already issued notice to 
Mr. Ganga Sagar to produce his account 
books for the Sam bat year 19Si to 1982. 

I may mention here that the Hindu year 
for which Mr. Ganga Sigar was expected 
to make a return was 1932 to 1983, 
Devvali to Dewaii, corresponding to 17th 
October 1925 to 5th October 1926. On 
receipt of Ex. V and its enclosuies, 
he issued another notice, on 19th Octo¬ 
ber 1927, calling on Mr. Gxnga Sagar to 
make a return of his income for the pre¬ 
vious year, on the grouod that^a portion 
of the income of that year had escaped 
assessment. Evidently the Income-tax 
Officer thought that Mr. Ganga Sagar had 
a much larger income than for which ha 
had made a return and that he had not 
fully disclosed his income either for the 

year 1982 to 1933 or for the previous 
year. Mr. Ganga Sagar admits in his 
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sfcafcemanfc before the Court that he re¬ 
ceived the notioe by the end of October 
1927. Then he consulted some friends 
and, as the result of what he was told, 
he sent a letter (roar Calcutta to the 
Income-tax Officer (Mr. Samiullah) at 
Bulandshahr stating that he had made a 
mistake in the figures supplied by him 
on 25th July 1927. This letter is Ex. W 
and was received in the office of the 
Income-tax Officer on 7th November 
1927. Attached to this letter was a 
statement of the income in Hindi. This 
has been marked as Ex. W-l. Along 
with this letter and the enclosure, Mr. 
Ganga Sagar sent one of the printed 
forms in Hindi, in which an assesses is 
required to make a statement of his 
income. He said on the letter Ex. W in 
Hindi (while the letter itself is in Eng- 
lisli) that he did not know how to fill up 
the form. The suggestion was that the 
Income-tax Officer might enter the 
figures contained in Ex. W-l into the 
blank form W-2 and substitute the fresh 
return in place of the return made on 

25th July 1927. The letter Ex. W runs 

as follows: 

‘‘Had that during your inspection of ray 
banikhaba on 2th July 1927, you omitted to 
look into certain entries. As you yourself 
had looked into it I believe that you should 
have examined the whole of it. Just then in 
your presence in a hurry I prepared the state¬ 
ment and gave it over to you. Since then I 
had been busy in other works. Now on 
Dowali when I went into the aocounts to 
carry over into tho bahikhata I found that 
mistakes had crept in the examination of 
aocounts. Tho statement that I prepared in 
a hurry in your presence and gave to you was 
not quite accurate. I herewith send another 
correct statement. Tho former is not correct. 

is correct according to accounts, 
please cancel the form?r statement and put 
chis revised one on file.” L 


It is common ground that Ex. W-l 
submitted with this letter Ex. W, con- 
ains, substantially, a correct statement 
or tho applicant's income. 

The applicant was assessed on an in- 

p m o 7°i, Rs ; 4 ’ 73 ’ 045 wifch a tax of 

7 ^ 8 ori 1 aad odd and su Per-tax of rupees 
/o, Jol and odd. He was also assessed on 

account of the previous year (1926-1927) 

°n the ground that a considerable portion 

\ S *. DCOmQ had escaped assessment. 
The basis of this assessment, made under 

d. J4 (escaped items) was Rs. 5,00,000 
and odd. 

Negotiations were then started with 
Mr. Ganga Sagar calling on him to pay 


a sum of Rs. 7,00,000 on pain of being 
prosecuted for having made a false return 
on 25th July 1927. Mr- Ganga Sagar 
did not agree to pay this large sum and 
the income-tax authorities came down 
to the sum of Rs. 3,00,000. Even this 
sum Mr. Ganga Sagar refused to pay and 
then his prosecution was ordered, not 
only under S. 52, Income-tax Act, read 
with S. 177, I, P. C., but also under 
S. 193 (perjury) and S. 465 (forgery) of 
the same Code. 

As the result of a trial before the 

District Magistrate of Bulandshahr Mr. 

Ganga Sagar was acquitted of the offences 

under Ss. 193 and 465, I. P. C., and wa 3 

convicted of the offence under S. 177 

(read with S. 52, Income-tax Act), 

I-1. C., and was sentenced as already 
stated. 

A.3 I have already stated, the whole 
evidence has been thoroughly thrashed 
out and all possible arguments have been 
put forward on either side before us. 
Having considered the evidence I am 
fully satisfied that Mr. Ganga Sagar 
when he filed his return on 25th July 
1927 either knew or believed that it was 
false or at least did not believe that it 
was true. If that is so, he has been 
rightly convicted. I shall examine tho 
evidence very . briefly, (an extensive 
survey of the evidence is not called for). 
But before I do so it is necessary to 
examine the contention of Sir Tej Baha¬ 
dur Sapru on behalf of Mr. Ganga Sagar 
that, under the law, Mr. Ganga Sagar 
was not at all liable to he prosecuted, 
inasmuch as he filed a fresh return which 
was received in the Income-tax Officer '3 
Office on 7th November 1927 and which 
was substantially correct. For the Crown! 
it was urged that this supposed return 
was no return at all, for, tho form pro¬ 
vided for preparing a return was not 
filled in nor signed. I am not prepared! 
to attach much importance to this pure 
technicality. I take it that the letter' 
Ex. W and its enclosure Ex. W-l and the; 
blank form sent by the applicant did; 
substantially amount to the making up 
of a return; because Mr. Ganga Sagar 
filed a correct return on 7th November 
1927 (this is the date of the receipt), is 
he not liable to be prosecuted under S.52, 
Income-tax Act. S. 52 reads as follows, 
so far as it is relevant at the present 
moment; 
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“If a person makes a statement in a verifi¬ 
cation mentioned in . . . , S. 2*2 , . . . 

whioh is false, and which he either knows or 
believes to be false, or does not believe to be 
true, he shall be deemed to have committed 
the offence described under S. 177, I.P.C.” 

On a plain reading of this provision 
of law an offence is committed on the day 
a return made under S. 22 is verified by 
a party. It follows that on 25th July 
1927, Mr. Ganga Sagar did commit an 
offence under S. 177, I. P. 0., if he made 
a statement which was false and which 
he either knew or believed to be false or 
did not believe to be true. This return 


•» * , , • 

fold. First he says that he put down hi® 
books before Mr.Samiullah. Mr Samiullah 
examined the accounts, noted the income 
and then Mr. Ganga Sagar put down the 
figures found by Mr. SamiulTah in Ex.P* 
This is no doubt true, but it is equally 
true that Mr. Samiullah was not fully 
cognizant of all the entries in the appli¬ 
cant’s book, and the applicant knew that 
this was the case. What the applicant 
has done as regards the entry of the 
dividends in his book is this. At p. 37 
of his account book he has entered under 
the heading “income from shares” cer¬ 


was made by Mr. Ganga Sagar under 
S. 22, Cl. (2), Income-tax Act. In the 
same section,Cl.(3) says that where a per¬ 
son has not . furnished a return or, having 
furnished a return “discovers any omis- 
siou or wrong statement therein” he may 
furnish a return or a revised return as 
the case may be, at any time before the 
assessment is made and any return so 
made shall be deemed to be a return 
made in due time under this section. 
Sir Tej Bahadur argued that when Mr. 
Ganga Sagar furnished a revised return 
which was received on 7th November 
1927 the earlier return, Ex. V, was 
’’washed out” and it could not be used 
even for the purpose of prosecution. 

There is nothing in Cl. (3), S. 22 
which says that any offence committed 
with respect to a return made under 
Cl. (2), S. 22, must be condoned if the 
revised return be true. All that 
Cl. (3) provides is that this return would 
be treated as a return made in due time, 
provided it is made before an assessment 
has been made. In my opinion Cl. (3) 
does not go in any way beyond this. 
The result is that if, on facts, Mr. Ganga 
Sagar be found guilty with respect to 
the return Ex. V he must bo convicted. 
It may be that the fact that Mr. Ganga 
Sagar made a revised and correct return 
may go in mitigation of the offence but 
the offence once committed is there and 
a conviction is bound to follow unless it 
is compounded under S. 53, Cl. (2), In¬ 
come-tax Act. 

Now as to facts. Mr. Ganga Sagar 
knew that his income from the dividends 
received from various companies was 
Rs. 3, 47,000. In the return, that he 
made in the presence of Mr, Samiullah 
(Ex.P), he put down the income at Rs. 
62,000 and odd. His explanation is two- 


tain amounts received from certain com¬ 
panies totalling to Rs. 62,000 and odd* 
At p. 39 he put down certain figures with 
reference to pages of “naqal bahi.” The 
heading of this page is “account of profit 
and loss relating to shares.” If this 
p. 39 be read with the naqal bahi, the 
entries would show that large sums of 
money, amounting to nearly three lakhs 
of rupees, were received by Mr. Ganga 
Sagar from companies other than those 
mentioned at p.^37, and the amounts so 
received were entered in the book by 
him, in a particular manner. He pur¬ 
chased certain new shares at a premium. 
What Mr.Ganga Sagar did was to debit 
himself with the amounts he paid over 
and above the face values of the shares, 
on the ground that the price paid by him 
over and above the face values represen¬ 
ted his loss in the transactions of the 


urchase of the new shares. 

It is clear from what took place on 
5th July 1927 before Mr. Samiullah 
hat Mr. Ganga Sagar did not dis- 
lose to Mr. Samiullah the fact that 
e had received other dividends also* 
lividends other than those shown at 
. 37) and that he had recorded in 
is books, those dividends in a parti- 
alar manner. When Mr. Samiullah 
sked where the entry as to the 
ividend paid by Sura Jute Mill was 
atered Mr. Ganga Sagar gave an evasive 
3 ply. He did not disclose the fact that 
bis income (which amounted to 
Is. 18,000) had been used by him in 
urchasing further shares. It has been 
ontended on behalf of Mr. Ganga Sagar 
hat the latter, most foolishly, but 
lonestly, believed that if he employed a 
»art of his income in purchasing share® 
t prices which went beyond the.faco 
alues he would be entitled to treat the 
xcess amount so paid above the faca 
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value as his loss and he would be enti¬ 
tled to deduct the same from his total 
iucome and to show the balance alone as 
his real income. On Jhe evidence given 
by Mr. Chatura Dutt Joshi, a Deputy 
Collector, there can be no doubt that Mr. 
Ganga Sagar did think that he might 
escape payment of heavy income-tax and 
still heavier super-tax if he could show 
that he had suffered a loss in his dealing 
with shares. Mr. Chatura Datt Joshi, 
whose evidence is beyond suspicion and 
has never been challenged, stated that 
the applicant met him at Cawnpore and 
spoke to him about his investments and 
asked him if he was not justified in de¬ 
biting himself, as with a loss, with the 
amounts paid by him in excess of the 
face values of the shares. Mr. Chatura 
Dutt Joshi plainly told him that he 
could not do so and Mr. Ganga Sagar 
aigued that the money so spent was re¬ 
ally his loss.” This happened either 
at the end of October or early in Novem¬ 
ber 1927. Soon after that Mr. Ganga 
Sagar sent him the letter and statement 
of accounts already mentioned (Exs. W 
and W 1). 

On the basis of the evidence of Mr. 
Chatura Dutt Joshi, Sir Tej Bahadur 
has argued and with great vehemence 
that the applicant was under the honest 
but extremely foolish impression that he 
was entitled to deduct the money inves¬ 
ted as described from his total income 
and to show the balance as his real in¬ 
come.^ I am prepared to concede and it 
must indeed be conceded that a man who 
is liable to pay a tax is entitled to take 
jShelter under all devices which he may 
adopt, within the law, to avoid payment 
°f fc k 0 tax. Indeed, the whole scheme of 
the Indian Income-tax Act contemplates 
that people, liable to be assessed with 

the income-tax, were likely to shirk 
making true disclosures and if they did 
go wrong they were to be treated with 
more or less leniency. But it does not 
follow that a person who has made a 
return can legitimately suppress matters 
within his knowledge. 

Mr. Ganga Sagar did not disclose to 
Mr. Samiullah the fact that he had re¬ 
ceived dividends from companies other 
than those mentioned at p. 37 of the 
khata bahi, and that he had invested 
them in such a way as to entail him a 
supposed loss. If Mr. Ganga Sagar had 
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done that, he would have disclosed the 
whole truth and, then, the question 
would have been, for decision, by the' 
Income-tax Officer and his superior offi¬ 
cers and perhaps ultimately by the High 
Court, whether Mr. Ganga was entitled 
to the deduction he claimed. There can 
be no doubt that Mr. Ganga Sagar did 
not want to commit himself definitely 
by making a return, on his own respon¬ 
sibility. That is why he took all his 
books to the Income-tax Officer and laid 
them before that gentleman. But it was 
not to be expected that Mr. Samiullah 
would be able to find out what were the 
entries at p. 39 of the khata book and 
whether, they, if read with the entries 
in the naqal bahi, showed that Mr. 
Ganga Sagar had received dividends 
other than those noted by Mr. Samiullah 
himself in Ex. 0. Then it is conceiva¬ 
ble, and indeed I am prepared to accept 
the statement of Mr. Ganga Sagar, that 
he thought that he would be able to 
escape payment of tax on sums invested 
by him in the manner already described. 
But the question is, did he really believe,, 
when he said that his total income, from 
dividends wa3 Rs. 62,000, that be was- 
making a correct statement ? Mr. Ganga 
Sagar was perhaps trying to hoodwink 
himself and was trying to quiet his con¬ 
science, by the method adopted by him,, 
for avoiding the payment of the income- 
tax. But in spite of that, it i-s difficult to- 
believe that he believed it to be true 
that the statement Ex. P contained cor¬ 
rect figures, against the head “divi¬ 
dends.” 

I hold that the conviction is right. 

Now I como to the question of sen¬ 
tence. I noto that not a single ground for 
revision has been taken on behalf of Mr. 
Ganga Sagar that the sentence passed 
against him is excessive. Nor has the 
Court been addressed on the ground of 
severity of the sentence. The reason is 
clear. Mr. Ganga Sagar is a very weal¬ 
thy man and it is the conviction that he 
minds and not the amount of the fine 
that has been imposed on him. The* 
learned District Magistrate has imposed 
the maximum fine that i3 provided by 
law under S. 177, I. P. C. and has re¬ 
marked that the case did not call for any 

sentence of imprisonment. He said : 

' coming to the question of sentence I re¬ 
alize that even the maximum sentence of fiufe* 
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which I can inflict will be no real punish¬ 
ment for a rich man like the accused. At the 
same time the moral stigma attaching to the 
accused for conviction is sufficient, in my 
opinion, to mako a sentence of imprisonment 
unnecessary.” 

Although I agree with the latter 

portion of his remark in my opinion, 
the learned Magistrate was entirely 

wrong in the principle he adopted in 
awarding the sentence. The maxi¬ 

mum sentence whether of fine or of 
imprisonment, provided for by law, re¬ 
presents the sentence to be inflicted in 
extreme cases. Because a man may 

easily pay a fine is no ground for order¬ 
ing him to pay the maximum fine, fixed 
by law, if the nature of the offence com¬ 
mitted by him is not of the most serious 
character, having regard to the descrip¬ 
tion of the offence itself. Take, for 
example, a conviction under the Motor 
Vehicles Act. Almost all the owners of 
private motor cars are well-to-do people. 
If a minor motor rule is infringed, on 
the principle adopted by tho learned 
Magistrate, the maximum fine, provided 
by the rule, must be inflicted, because 
the owner of the motor can easily pay 
that amount. No doubt, the Court must 
look to the means of tho accused 
person, his respectability, his standard 
of living and ail similar matters in in¬ 
flicting a sentence. In technical cases, a 
-few rupees would be enough even though 
the convicted person be a rich man. In 
tho case of a very poor man, a small fine 
may really bo heavier to him than a fine of 
a short term of imprisonment. But, from 
the fact that tho accused person is a rich 
man, it doe 3 not follow that he must pay 
the full penalty provided by the law, 
irrespective of whether the nature of tho 
offence committed by him demands it or 

not. 

The foregoing remarks are relevant to 
the application made on behalf of the 
Crown for enhancement of sentence. 

It has been urged by the learned 
Government Advocate that a sentence 
of Rs. 1,000 is nothing to Mr. Ganga 
Sagar and the Courts below should 
have sent him to jail, and that we 
should do the same now. In my opi¬ 
nion the application for enhancement is 
entirely ill-advised in this case. If I 
had been trying the case, as a Magis- 
' ‘ irate, I would never have sentenced 
Mr. Ganga Sagar to a fine exceeding 
Rs. 250. There can be no doubt that he 


tried to escape payment of taxes. An 
anxiety to escape the payment of a tax 
amounting to Rs. 78,000 out of a total 
income of Rs 4,00,000 is almost natural. 
His anxiety to escape payment of this 
tax led him to invent the idea of debit¬ 
ing himself with a supposed loss in the 
manner already described above. I have 
already pointed out that the talk Mr. 
Ganga Sagar had with Mr. Joshi estab¬ 
lishes that Mr. Ganga Sagar was pre¬ 
pared to defend his action. Mr. Ganga 
Sagar did, after all send a revised state¬ 
ment of his income which was true. 
No doubt be did this after he had been 
called upon to produce his account books 
of the previous year and to make a re¬ 
turn of his income of the previous year. 
Bub when he made the revised return, 
he did not kaow what materials the 
Income-tax Officer had in his possession 
for proving his income. Indeed, the 
materials showed only an additional 
income of Rs. 75,000 and odd and not 
nearly R 3 . 3,00,000, declared on 7bh 
November 1927. The law does con¬ 
template making of revised returns and 
and does contemplate cases, where in¬ 
comes, which ought to have been taxed, 
have escaped taxation. S. 2d, Income- 
tax Act, provides for penalty for conceal¬ 
ment of income. It says : 

“ If the Income-tax Officer.is 

satisfied that an assessee has concealed the 
particulars of his incomo or has deliberately 
furnished inaccurate particulars of suoh 
inoome and has thereby returned it below 
the real amount, he may direct that the as- 
sossee in addition to tho income-tax payable 
by him, pay by way of penalty a sum not 
exceeding the amount of income-tax which 
would hav 3 been evaded if the income, so 
returned by the assessee, had been accepted 
as the correct income.” 

The legislature knew that it would be 
hard for a person to tell the truth when 
the telling of the truth meant a pay¬ 
ment of money and a heavy sum of 
money in some cases. Few people would 
be expected to realize the fact that 
taxation is necessary for the carrying on 
of the Government and, therofore, they 
should pay the tax ungrudgingly and 
honestly. People always grumble at 
taxation, however necessary and the 

Income-tax Act did recognize f acfc 

when it made the offence under S. oA a 
compoundable one, although the offence 

under S. 177, I. P. C., itself is not com- 

o kl Ck 
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Then again, Mr. Ganga Sagar put all 
hi9 books before the Income-tax Officer. 
No doubt, in doing this, he wanted to 
act “ within the law*” He thought 
that he would not take the risk of mak¬ 
ing a false return and would let the in¬ 
come-tax authorities discover, if they 
can, from his books, what the total in¬ 
come was. All this would go to show 
that Mr. Ganga Sagar was struggling 
between his anxiety to save his money 
and fear of committing anything which 
was unlawful. 

For reasons best known to them, the 
income-tax authorities did not take ac¬ 
tion under S. 28 of the Act. If they had 
taken action under that Act they would 
have, probably, been in a position to 
realize nearly Rs. 70,000 from Mr. Ganga 
Sagar. They, under the law, could not 
realize more than that, even if Mr. 
Ganga Sagar had managed to escape pay¬ 
ment of lawful taxes for several years. 
Knowing that, the income-tax authori¬ 
ties tried to realize, I had almost used 
the word “ extort,” Rs. 7,00,000 from 
Mr. Ganga Sagar. Ultimately they 
came down to Rs. 3,00,000 : vide the 
statement of Mr.. Bhawan, Income-tax 
Officer. They were prepared to com¬ 
pound the offence, if Mr. Ganga Sagar 
paid Rs. 3,00,000. But what did the 
sum of Rs. 3,00,000 represent ? The 
Government Advocate has told us that 
Rs. 3,00,000 were really only a small 
portion of the taxes Mr. Ganga Sagar 
should have paid in the course of several 
previous years. We have no evidence on 
the point and, even if this were true, 
jthe law did not provide for recovery of 
taxes on escaped income ” for more 
than one year : see S. 34. The Income- 
tax authorities were, therefore, trying 
to realize, by the threat of prosecu¬ 
tion, what they could not realize 

under the law. This is a hardly 

desirable conduct in officers of the 
Government who are really servants of 
the State and, therefore, of the people. 
Then, I am rather surprised to find that 
when the negotiations for compounding 
the offence fell through, Mr. Ganga Sagar 
was charged not only with an offence 
under S. 177, I. P. C., but also with 
ollences under Ss. 195 and 465, I. P. C. 
Neither the offence under S. 193 nor the 
offence under S. 465, I. P. C., is com- 
poundable. If the income-tax authori¬ 
ties believed that Mr. Ganga Sagar had 


committed offences under those two sec¬ 
tions of the Indian Penal Code, they had 
no right to drop the prosecution undor 
these sections, on receipt of money. The 
talk of compromise could only havo rela¬ 
ted to the offence under S. 177, I. P. C., 
read with S. 52, Income-tax Act. In 
that case, on the failure of the compro¬ 
mise, no prosecution under Ss. 193 and 
465 should havo been ordered. The offi¬ 
cers of the Crown, therefore, on whose 
behalf the learned Government Advocate 
is now pressing for a sentence of impri¬ 
sonment, have hardly been fair in their 
dealings with Mr. Ganga Sagar, and the 
prayer for a sontence of imprisonment 
comes but with ill grace from their 
mouth. 

In the result I would dismiss the ap¬ 
plication in revision made by Mr. Ganga 
Sagar as also the application for revision 
made on behalf of the Crown. 

Niamatullah, J —The facts of the 
case have been stated at length by my 
learned colleague, with whom I entirely 
agree in the conclusions arrived at by 
him. It is no longer in dispute that 
the applicant showed only part of his 
income in the return which lie made on 

25th July 1927. A sum of Rs. 3,47,795 

had been received by him as dividend on 
his shares in a number of juto mill con¬ 
cerns, which he invested in the purchase 
of now shares of the face value of 
Rs. 62,000 odd. The difference between 
the face value and the actual price paid, 
therefor (which came to several times 
the face value) represented the price he 
had to pay above par. He showed 
Rs. 62,000 odd as the amount of divi¬ 
dends received by him, as, according tc 
the account which be produced before 
the Income-tax Officer, Bulandshahr, on 
25th July 1927, that amount alono repre¬ 
sented his income under that head, 
The remaining amount (i. e., the differ¬ 
ence between the face value of the shares 
purchased and the actual price paid) 
was entered in the account books as a 
loss, in a khata headed as “ profit and 
loss of shares.” It was not till 7th 
November 1927, or thereabout, that he 
attempted to rectify the error by his 
letter, Ex. W, and the accompanying 
details given in Ex. W 1. 

The contention put forward on his be¬ 
half, and strenuously arged by Sir Tej 
Bahadur Sapru, is that he showed 
Rs. 62,000 odd, on 25th July 1927, as 
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the net amount of dividends received, by 
him in consequence of a mistaken notion 
of his that anything paid for shares 
over and above the face value of the 
shares purchased should be considered to 
be his loss. I am unable to accept this 
contention. No one who has even an 
elementary knowledge of business prin¬ 
ciples, much less a man of the position 
and antecedents of the applicant, can 
possibly think that any part of the 
money invested in the purchase of shares 
'of the face value below the price paid 
can be put down as a loss. The mere 
fact that he considered it worth his 
while to pay several times more than 
the face value of the shares is a proof 
positive of the value which he placed on 
such shares. It is obvious that, if he 
had regarded the investment as a losing 
bargain, he would have refrained from 
making the investment. 

The circumstances under which the re¬ 
turn was made on 25th July 1927 
leave no doubt in my mind that the 
applicant did not believe the statement 
containel therein to be true. He had 
received a notice early in April to sub¬ 
mit a return by 15th May 1927, when 
an extension of time was granted till 
15th June 1927. Another extension of 

one month was obtained, but no return 

was made. On 25th July 1927, the ap¬ 
plicant appeared in person before the 
Income-tax Officer with his ac30unt 
books. The Income-tax Officer examined 
the khata in which receipt of dividends 
had been shown, and within a compara¬ 
tively short time prepared Exhibit 0, in 
which various receipts of dividends were 
noted and totalled as Tt3.62,000 odd. 
The applicant, who had refrained for 
-over two months from making his 
•return, found his opportunity to take 
-the Income-tax Officer at his own word, 
and prepared a statement there and 
•then, entering the amount noted by the 
Income-tax Officer as his dividend. If 
he had believed that the amount shown 
as his dividend in the khata, which the 
'Income tax Officer accepted, was the cor¬ 
rect amount, he would have himself 
prepared a return long before 25th July 
1927 instead of obtaining extensions, 
as he did. It seems to me that he knew 
the 9 tate of his account, and was not 
prepared to take the responsibility of 
submitting a return showing Rs. 62,000, 
.odd as the only dividend received by 
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him, the rest of it being loss according 
to another khata .of his account. When 
he found that the Income-tax Officer 
himself arrived, on examination of his 
account, at the figure 62,000 odd as 
his receipts from dividends, he consi¬ 
dered it quite sife to prepare a statement 
there and then according to the figures! 
noted down by the Income-tax Officer' 
himself. That he had previously pre¬ 
pared his account to support the plea 
that the major part of the dividends 
represented the price paid by him over 
and above the face value of the shares 
purchased and,’therefore, a loss to that! 
extent, is not open to question ; but he 
realized that the plea was not likely to 
be accepted and did not, therefore, pre¬ 
pare his statement before he found the 
Income-tax Officer to have arrived at the 
figure 62,000 odd^on a cursory exami¬ 
nation of his account. It is significant 
that he did not mention to the Income- 
tax Officer, on 25th July 1927, that his 
account in respect of the dividends was 
made up in the manner in which it had 
been prepared. On the contrary, it is 
clear that he concealed from the Income- 
tax Officer entries of part of receipts 
of dividend in the profit and loss khata 
of his account. On being questioned by 
the Income-tax Officer regarding the 
receipt of certain dividends referred to 
in the letter received by the latter from 
the Income-tax Officer of Companies, he 
gave evasive replies, suggesting that the 
letter referred to receipts of dividend 
which had not been actually received 
till then, though, as a matter of fact, 
part of it, at any rate, was entered in the 
profit and lo3S khata. 

Reliance has been placed upon the 
evidence of Mr. Cnatur Datt Joshi in 
support of the plea of good faith on the 
part of the applicant. As I read his 
evidence, it does not support the cise 
which is sought to he built on it. He 
says : 

“ I came fco Cawnpore from Azamgarh 
about 30th October 1027, to give evidenoe in 
a case before th9 Sessions. I went back from 
Cawnpore probably on 1st November or 2nd 
November. In Cawnpore I met Seth Gang* 
Sa^ar at the house of Pandit Rameshar 
Da°yal, Deputy Collector. He asked me a 
question about his income-tax. The question 
was whether he would be liable to pay tax 

on the money whioh he had spent out of his 
income in buying shares above their face 
value. I told him he would be so liable and 
he said it really represented his loss. I said 




1929 Ganga Sagar v. Emperor (Niamatullah, J.) Allahabad 927 


that might be so, but no one would accept 
that view and it would be taxed. He was 
going to Calcutta. I told him he could con¬ 
sult people in Calcutta and send in his return 
accordingly”. 

This statement of Mr. Chatur Datt 
Joshi itself shows that the applicant 
had misgivings in his mind. He had 
adopted a queer system of account, which 
was nothing short of a device to obtain 
exemption from payment of income tax 
in part. He consulted Mr- Joshi to as¬ 
certain if there was any chance of the 
device being successful, and the answer 
was what he probably expected. The 
incident does not show that he believed 
on 25th July 1927 that his income from 
dividends was no more than Rs. 62,000 
odd. He had been previously examined 
by the Assistant Commissioner, Income- 
tax, on 2nd September 1927, regarding 
certain dividends not included in the 
Rs. 62,000 odd, entered in his statement 
•of 25th July 1927. He had also received 
a notice, dated 19fch October 1927, re¬ 
quiring him to submit a return of in¬ 
come which had escaped assessment. He 
must have been aware of the practice 
of the Income-tax Officers of companies 
receiving regular information from the 
companies regarding payment of divi” 
deads to the recipients, and communi¬ 
cating the same to the Income tax 
Officers of various districts. It was not 
unnatural, under these circumstances, 
for the applicant to have become nerv¬ 
ous by 1st November 1927, when he 
met Mr. Chatur Datt Joshi, to whom lie 
mentioned his peculiar views in the 
matter of investment of money in shares 
purchased above par, and subsequently 
wrote the letter, Ex- W, enclosing 
details given in Ex. Wl, which dis- 
•closed the actual amount of dividends 
received by him, namely Rs. 3,42,795. 

It has been urged on behalf of the ap¬ 
plicant that Exs. W and Wl should 
be regarded as a revised return within 
the meaning of S- 22 (3), Income-tax 
Act, which permits a locus paenitentiae 
to the assessee. If an action, such as 
this, of the applicant can be properly 
styled locus paenitentiae and a revised 
return under S. 22 (3) it may have the 
effect of relieving him of the conse¬ 
quences contemplated by S. 23 (4), i. e., 
liability to be assessed according to the 
'best judgment of the Income-tax Officer, 
from which no appeal is allowed, but 
cannot condone the offence, if any, under 


S. 177,1. P. C., read with 8- 52, Income- 
Tax Act, previously committed. If once 
it is established that the applicant made 
a statement in a verification mentioned 
in S. 22, which was false and which he 
either knew or believed to be false or 
did not believe to be true, the offence 
was complete at the time when the 
statement was made. The essence of an 
offence under those sections lies in the 
verification of an untrue statement, and 
provided the statement was deliberately 
false or not believed to be true, subse¬ 
quent rectification cannot make it any 
the less an offence, though it may be 
considered as an extenuating circum¬ 
stance in awarding sentence. I have 
found above that the applicant did not 
believe on 25th July 1927 that his in¬ 
come from dividends during the period 
in question was believed by him to be 
what he showed in the return of that 
date. It follows that he committed on 
that date an offence under S. 177, I.P.C., 
read with S. 52, Income-tax Act. 

For the reasons stated above, I agree 
with my learnel colleague in dismissing 
the revision, which I hereby do. 

As regards the sentence, I accept the 
reasons given by the learned District 
Magistrate for awarding the maximum 
sentence of fine without adding to it any 

sentence of imprisonment. As has been 
pointed out by my learned colleague, it 
is not always possible, nor desirable, 
that a deterrent sentence should be 
aimed at. The circumstances of each 
case have to be considered in awarding 
sentence, and I am not prepared to say 
that the course adopted by the learned 
Magistrate was faulty. If a sentence of 
fine only is to be regarded as lenient, 
any. sentence of imprisonment, simple 
or rigorous, is too severe for a man in 
the position of the accused. It is to be 
noted that the income-tax authorities 
could have, if they had so chosen, im¬ 
posed a heavy penalty equal to one 
year’s tax under S. 28, Income-tax Act. 
They did not avail of the provisions of 
that section, because, as it appears to 
me, an attempt was made to recover 
from the applicant a very much larger 
sum for compounding the offence which 
he was alleged to have committed. It is 
in evidence that a sum of seven lakhs 
was originally demanded from him for 
allowing the case to be compounded. 
The demand was reduced to three lakhs 
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later on. The applicant did not accede 
to the demand and was prosecuted not 
only for an offence under S. 177, I. P. 0., 
read with S. 52, Income-tax Act, but 
also for serious offences like perjury and 
forgery, which could not be substan¬ 
tiated. The Act empowers the income- 
tax authorities to compound offences on 
receipt of money ; but it was never the 
intention of the legislature that the 
power conferred by it should be used to 
obtain as much money as possible by 
holding out a threat of prosecution. It 
seems to me that action under S. 28, In¬ 
come-tax Act, was not taken because the 
applicant refused to pay the large sum 
of money demanded from him for com¬ 
pounding the offence which he was al¬ 
leged to have committed, and the an¬ 
xiety to have him sentenced to a term 
of imprisonment for his contumatious 
behaviour was vindictive. 

For the reasons stated above, I agree 
with my learned colleague in refusing 
to enhance the sentence awarded by the 
District Magistrate. 

V.S./R.K, Application dismissed. 
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Sen, J. 

Man Singh and others —Accused—Ap¬ 
pellants. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 529 of 1929, 
Decided on 14th August 1929, from an 
order of Addl. Sess. Judge, Cawnpore, 
D/- 27th May 1929. 

(a) Evidence Act, S. 30—Statement by 
co-accused should not be accepted unless 
corroborated in material particulars—Evi¬ 
dence Act S. 114, 111 us. (b). 

The statement of a co-accused is admissible 
in evidence but according to the usual prac¬ 
tice and as a rule of prudence it is unsafe to 
accept the tainted testimony of an accomplice 
so long as it is not corroborated in material 
particulars. The difficulty onhances whero 
the said accomplice does not adhere to his 
statement. [PD2JC1] 

(b) Criminal Trial—Identification Evi¬ 
dence as to, ought to be subject to close and 
careful scrutiny. 

The evidence as to identification ought in 
each case to be subjected to a close and care¬ 
ful scrutiny. It is an important factor whe¬ 
ther all the persons identified were previously 
known to the witnesses or were perfectly stran¬ 
gers to them. The time of occurrence, the 


state of light and the opportunities which the- 
witnesses had of identifying are material cir¬ 
cumstances. The raDge and the distance- 
from which the witnesses say that they saw 
the accused should be determined. 

[P 929 C 2] 

Saila Nath Mulcerji —for Appellants* 

Shankar Saran —for the'Crown. 

Judgment.—Man Singb, Kisbori Lai,. 
Balbhaddar Singh, Halke Singh, Ramesh- 
war Singh and Kanhai Singh have been 
convicted by the learned Additional Ses¬ 
sions Judge of Cawnpore for an offence 
punishable under S. 396, I. P. C. and sen¬ 
tenced to eight years’ rigorous imprison¬ 
ment each. 

The learned Sessions Judge acquitted 
Munian Singh, Sheonath Singh, Babn 
Singh and Sheonarain Singb. 

It is proved beyond all reasonable 
doubt that on 9th May 1928, a highway 
dacoity of a very serious magnitude was- 
committed at or near Banar Alipur 
which is in the jurisdiction of the police 
station of Akbarpur. In the beginning 
of May, a cattle fair was held at Gajnair 
and a largo number of people had congre¬ 
gated to see the fair and to vend their 
cattle. On 9th May 1928, sometime to¬ 
wards the evening, as a band of person* 
numbered 30 and 32 were returning from 
the fair and were on their way toward* 
Akbarpur about nine miles from Gajnair, 
they were suddenly assaulted by a party 
of dacoits. Fourteen persons were injured. 
One man of the name of Debi was killed. 
Cash and currency notes of the value of 
thousands wore looted. A report wa* 
made by the village chaukidar at tho 
police station of Akbarpur the same day 
at about 9 p.m. The report does not 
give either the names or the number of 
dacoits, nor does it disclose the nature or 
value of the property looted. 

The police investigation started vigor¬ 
ously and at once Rameshwar Singh and 
Kishori Lai were arrested on 7fch Juno 
1928, Babu Singh on 11th June and Bal¬ 
bhaddar Singh on 29th August. Man 
Singh, who was requisitioned by the 
police, appeared beforo the Magistrate 
and surrendered himself on 13th Septem¬ 
ber 1928. Halke Singh either surren¬ 
dered himself or was taken in custody 
sometime in November 1928. The dato 
of the arrest of Kanhai Singh does nofc 
appear from the evidence on the record. 
Kanhai Singh made a detailed statement 
before a Magistrate of the First Clas* 
on llfch September 1928, under S. 1G4, 
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Criminal P. C. This statement he has 
subsequently retraoted. 

The houses of the appellants ag those 

of the other accused persons who have 

been acquittal by the learned Sessions 

Judge were searched by the police but 

nothing incriminating was found in their 
houses. 

The case for the prosecution rests en¬ 
tirely upon the confession of Kanhai 
Singh, which has already been referred 
to and upon certain identification pro¬ 
ceedings, which were held on 9th July 
1928, 5bh January 1929 and 9th February 
1929 in Fatebpur jail, in Cawnpore jail 
and in Charkhari jail. 

The dearned Sessions Judge had some 
difficulty in accepting the statement of 
Kanhai Singh in its entirety. Kanhai 
Singh figures as a co-accused in the case. 
The statement of a co-accused is admis¬ 
sible in evidence but according to the 
jusual practice and as a rule of prudence 
jit is unsafe to accept the tainted testi¬ 
mony of an accomplice so long as it is 
jnot corroborated in material particulars. 
The difficulty enhances where the said 
aooomplioe does not adhere to his state- 
jment. In the present case, as has al¬ 
ready been observed, the statement was 
retracted by Kanhai Singh. 

The learned Assistant Government 
Advocate has been at considerable pains 
to rummage and ransaok the evilence 
for the prosecution to bo able to find out 
even a scintilla of evidence in corrobora¬ 
tion of the statement of Kanhai Singh. 
There are two material facts about 
which Kanhai Singh has been rightly 
discredited by the Sessions Judge. Ac¬ 
cording to Kanhai Singh, the two per- 
sons who were responsible for the mur- 

and Sh Dabl w Sl u 3h ' 70ra Muniaa Singh 

Tndo Nath - Tiie learaed Sessions 
Jud^e has acquitted Munian Singh and 

sion that then- names were introduced 

into the "tory td 1 by Kanhai by reison 

Dmlan J, nflu u 0nce of . Siqgh and 

bn za,tmn J ar3 i who were in 

terms °f bitter enmity with Munian 

thad Sb v Nath ' Acoo, ' din g to Kanhai, 

and 9 Were armed wifch carabine 
and .spears. The injuries received by 

U“ 8 referred to above and also by 
deceased were all i n j urieg which C0U J 

Pointed Can39d by bluQfc and aot b y 

pointed weapons. 
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Balbhaddar, by 
Din and Ajudia 
Lai, Ram Cba- 


Th6 date of occurrence was 9th May 
1928, and the identification proceedings 
took place between 9th July 1928 and 
9th February 1929. 

On 9th July 1928, Kishori Lai and 
Rarne9hwar were identified by a certain 
number of witnesses at the Fatehpur 
Jail. Lai jit, Ram Charan and Debi 
Prasad identified Kishori and Hira Lai, 
Ganga Din, Kishan Prasad, Debi, Dariao 
and Ajudhiya identifie 1 Rameshwar. 

Kanhai Singh, Balbhaddar and Man 
Singh were identified in the Cawnpore 
Jail on 5th January 1929. Kanhai by 
Hira Lai, Laljit,«Ganga Din, Run Cha¬ 
ran, Dariao and Ajudia, 

Hira Lai, Lai jit, Ganga 
and Man Singh by Hira 
ran and Dariao. 

On 9tb February 1929, Ganga Din, 

Hn-a Lai, Dina° an( j Liljit ic ] eQfcide£ j 

Halkey Singh at the Charkhari Jail. 

The evidence as to identification ought 
in each case to be subjected to a 
close and careful scrutiny. It i s aa im¬ 
portant factor whether all the persons 

identified were previously known to the 
witnesses or were perfect strangers to 
them. It is not pointed out iu this case 
that barring Balbhaddar Singh any other 
accused person was known to the identi¬ 
fying witnesses. The time of the occur¬ 
rence, the state of the light and the op¬ 
portunities which the witnesses had of 
identifying are material circumstances. 
The range and the distanoe from whioh 
the witnesses say that they saw the| 
accused.ought to bo.determined. Did the, 
witnesses know anything particular in 
fche features of the accused or of any oae 
of them ? Did they aotice anything pecu¬ 
liar in their dress? Was there anythin"! 
particular in the conduct of any of the! 
accused persons which had impressed the 
witnesses ? Did they get the front view 
or merely the side view of any of the ac¬ 
cused persons ? These are matters which 
the witnesses should be able to depose 
to and ought to be deposed *to in each 
and every case. Unfortunately these 
nutters are not sufficiently brought to 
light either by the counsel or by the 
Court in a great majority of oases. 

The judgment of the learned Sessions 
Judge contains excellent reasons why the 
evidence relating to identification should 
not be accepted. The full passage from 
his judgment may be produced : 


930 Allahabad Mukhram v. Emperor (Young, J.) 


1929 


“ Ganga Din identified three right men and 
two wrong men in Fatebpur Jail, und three 
right men and six wrong men in Cawnpore 
Jail. 

“ Ramcharan identified three right men 
and two wrong men in Fatehpur Jail. He 
identified two right men and two wrong men 
in Gawpore Jail. Ho could not identify Sheo 
Nath in the Magistrate’s Court and identified 
Shoonarain Singh whom he did not do in 

jail. 

“ Hira Lai identified throe right men and 
three wrong men in Fatehpur Jail and three 
right men -and one wrong man in Cawnpore 
Jail. In the Magistrate’s Court he did not 
identify Mania and Kanhai whom he did in 

jail. 

“ Kishen Prasad identified one right man 
and one wrong man in Fatehpur Jail. 

“ Ajudhia identified two right men and two 
wrong men in Fatehpur Jail and he identified 
two right men and four wrong men in Cawn¬ 
pore Jail. 

“ Daryao identified one right man and 
three wrong men in Fatehpur Jail and two 
right men and one wrong man in Cawnpore 

Jail. 

“ Debi Prasad identified three right men 
and two wrong men in Fatehpur Jail. He 
identified Man Singh in this Court and Ma¬ 
gistrate's Court which he did not do in jail 
and did not identify Rameshwar Singh here 
or Magistrate’s Court. 

“ Halkey Singh was identified in Charkhari 
Jail. He was mixod up with nine othor under¬ 
trials. Daljit, Ganga Din, Hira Lai and Dar¬ 
yao identified him. There was no wrong 
identification in Charkhari.” 

The identification in Charkhari Jail 
appears to be mysterious. ^ Witnesses 
had blundered about identification in 
various instances in Fatehpur and Cawn¬ 
pore Jails, but they were immune from 
such mistakes in Charkhari Jail. It is 
worthy of notice that of the persons who 
were acquitted by the learned Sessions 
Judge, Mania Singh was identified by 
Hira Lai, Laljit, Ram Charan and Debi- 
Prasad, Sheo Nath by Ilira Lai, Ganga 
Din, Ram Charan and Ajudhia- Babu 
Singh by Laljit and Ganga Din. The 
learned Sessions Judge did not consider 
the evidence of these witnesses to be of 
any value as against Mania Singh, Sheo 

Nath and Babu Singh. 

It is difficult to find any real differ - 
once between the case of Kanhai Singh 
and the remaining five appellants. . It is 
perfectly clear that upon the evidence 
the conviction of Man Singh, Kishori 
Lai, Balbhaddar Singh, Halkey Singh 
and Rameshwar Singh cannot be sus¬ 
tained. The statement of Kanhai Singh 
is entirely unworthy of credit. It is 
uncorroborated. The evidence relating 


to identification must be discarded as 
absolutely worthless. 

The only evidence of any moment 
against Kanhai Singh is his retracted 
confession. His statement has been found 
to be untrue in certain material particu¬ 
lars. It cannot be stated with certainty 
that the statement was voluntary or 
that it was true even so far as it affects 
himself alone. What became of the cur¬ 
rency notes and cash worth ‘Rs, 1,000, 
which were the spoils of the dacoity ? 

It is not without certain amount of 
reluctance that T give Kanhai Singh the 
benefit of doubt. 

The result is that I allow the appeal, 
set aside the conviction and sentence of 
Man Singh, Kishori Lai, Balbhaddar 
Singh, Halkey Singh,, Rameshwar Singh 
and Kanhai Singh under S. 396, I. P. 0. 
and direct that they be released forth¬ 
with. 

r.m./r.k. Appeal allowed. 
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Young, J. 

Mukhram —Accused Appellant. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 640 of 1929, De¬ 
led on 7th August 1929, from judgment 
Soss. Judge, Ghazipur. 

Criminal P. C., S. 562 — Enticing away 
dow of 16 years for honourably marrying 
r-Discovery by father — Charge against 
ticing youth under Penal Code, S. 36b 
. attempt to seduce or illtreat her — Case 
Id fit for criminal being treated as first 

fender. ^ , 

Che accused a youth of 18 yearsfcook a 

flow of 16 years to his sister s house and 
k ced her under the sister’s care. Eventu- 
y the girl’s father discovered her, took her 
me and brought a charge a g a ^. fch ® ?°* 
J0 d under Pen.l’Code, S. 3G6. Whl > 9 u “ d . 9 v r 
3 custody of sister, no attempt was made by 
) youth to seduce her or illtreat her in any 
y 5 ; but on the other hand, the youth wished 

nourably to marry hor ; ,. . f 

Held : that it was precisely for this sort of 
10 that S. 562 was enacted. IP ^ 

S , N. Varma —for Appellant. 

Sankar Saran—ior the Crown. 
Judgment-In this case one Mnkta- 
m was charged under S. 36b, 1. F. u., 
fore the Sessions Judge of Ghazipur, 
ho convicted and sentenced him to two 
id half years’ rigorous imprisonment. 
Mukhram is a youth of 18 years age. 
am accepting as proved the facts 
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leged by the prosecution. They are as 
follows : 

The accused Mukhram, knowing a girl 
of 16 years of age who had been widowed 
for some six year3, wished to marry her. 
Instead of going through the ordinary 
course, which he would have been well 
advised to adopt, he told the girl, Mt. 
Jasodia, that her aunt was seriously ill 
and that he would escort her to her aunt, 
!The girl went with him. On the way 
'was the house of Mukhram’s sister. He 
put the girl under the care of his sister, 
and there she remained for some eight 
'days. Her father eventually discovered 
her and took her home, and brought a 
charge aga nst Mukhram for having ab- 
jducted his laughter with the intention of 
forcing he to marry him. 

While ne youth had kept this girl 
under the care of his sister, she was, 
with the exception of being detained in 
the house, well treated and well fed. No 
attempt was made by the youth to seduce 
her or ill treat her in any way. The 
youth wished honourably to marry her. 
They were both of the same caste. Apart 
from her father’s consent there was no 
reason why he should not marry her and 
he would be doing a good act by marry¬ 
ing her, taking into consideration that 
she was a widow. In my view the youth 
acted foolishly in this matter, but did 
nothing more. It is his first offence ; 
ind it is precisely for this sort of case 
chat S. 562, Criminal P. C., was enacted. 
I, therefore, propose to take the course of 
s etting aside his sentence and releasing 
him on probation of good conduct. I ac¬ 
cordingly direct that he be released on 
his entering into a bond for Rs. 500 on 
his own recognizance to appear and re¬ 
ceive sentence when called upon during 
the period of one year, and in the mean¬ 
time to keep the peace and be of good 
behaviour. There seems to me in this 
case no reason to send this youth to jail 
and thereby possibly make a criminal of 
him. Under the circumstances of the 
case there is no reason to suppose that 
Mukhram will not be a good citizen in 
the future. 

v.s./r.k. Conviction set asidei 
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Dalal, J. 

Madusudan TjclI Accused —Applicant• 

v. 

Emperor — Opposite Party. 

. Criminal Revn. No. 419 of 1929, De¬ 
cided on 25th July 1929, from order of 
Sess. Judge, Agra, D/- 17th May 1929. 

(a) Criminal P. C., S. 195 (5)—Local Self- 
Government Election Rules (1925), Part. 1, 

? r \ ^ District Magistrate has 

jurisdiction to hear appeal from returning 
officer under S. 195 (5), Criminal P. C. 

By reference to Rr. 1G and 17 of Local Self 
Government Rules (1925) it may bo taken as 
certain that the returning officer is a public 
servant subordinate to the District Magis¬ 
trate. The District Magistrate therefore has 
authority to hear an appeal under S. 195 ( 5 ), 
Criminal P. C., and he is not justified in re¬ 
fusing jurisdiction. [P 932 Cl] 

(b) Criminal P. C., S. 435 —District Ma¬ 
gistrate exercising jurisdiction under Elec¬ 
tion Rules does not act as criminal Court and 
no revision lies from his order. 

The provisions of S. 435 do not apply to Dis¬ 
trict Magistrates but to criminal Courts in¬ 
ferior to the High Court. When exercising 
jurisdiction under the election rules of the 
District Board the District Magistrate does 
not act as a criminal Court but acts as an 
authority to whom the returning officer is 
subordinate. The High Court, therefore, can¬ 
not interfere in revision with an order of the 
District Magistrate under S. 195 ( 5 ) even 
though he denies jurisdiction under the pro¬ 
visions of that section : 9 Bom. L. R. 1347 , 

Rd. on. [p 932 Cl] 

K. 0. Carleton, P. L. Banerji and K. 
N. Malaviya—iox Applicant. 

M. Waliullah —for the Crown. 

Judgment. —Madusudan Lal has ap¬ 
plied in revision to this Court from an 
order passed by the District Magistrate 
of Agra. There can be little doubt that 
the order is not legal, and the District 
Magistrate had authority to hear the ap¬ 
peal under S. 195 (5), Criminal P. C. 
The complaint under S. 182, I. P. C., has 
been made against Madusudan Lal by 
Mr. Nur-ul-Hasan Sahib, returning 
officer of Etmadpur in the district of 
Agra. Under R. 16 of the rules made by 
Government in the Local Self-Govern¬ 
ment Department on 27th May 1925 
Part 1, the returning officer is empowered 
to hear all claims and objections which 
are made to the Electoral Roll. Under 
R 17, the District Magistrate is given 
authority to review an order of the re¬ 
turning officer and make any consequent 
correction in the Electoral Roll, By re- 
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ference to these two rules it may be 
taken as certain that the returning officer 
is a public servant subordinate to the 
District Magistrate under the rules. 
Direction was given by the returning 
officer for the prosecution of Madusudan 
Dal for giving false information. This 
complaint may be withdrawn by the 
District Magistrate. The District. Ma¬ 
gistrate of Agra,-therefore, was not justi¬ 
fied in refusing jurisdiction on 1st May 

L929. . . 

In my opinion, however, this Court 
cannot interfere in revision with an 
•jrder of the District Magistrate passed 
ander S. 195 (5) even though he denied 
jurisdiction under the precisions of that 
section. I have already quoted It. 17 
under which the District Magistrate may 
review an order of the returning officer. 
It cannot be contended that from such an 
order of review an application for ievi - 
sion would lie to this Court. It.was ar¬ 
gued, however, that as the District Ma¬ 
gistrate acquired jurisdiction in this mat¬ 
ter under a provision of the Code of Cri¬ 
minal Procedure the provisions of S. 435 
of that Code will apply to his order. The 
provisions of S. 435 do not apply to Dis¬ 
trict Magistrates but to criminal Courts 
inferior to this Court. When exercising 
jurisdiction under the Election Rules of 
the District Board the District Magis¬ 
trate does not act as a criminal Court 
bub acts as an authority to whom the re¬ 
turning officer is subordinate. For that 
reason this Court has no jurisdiction to 
interfere with the order of the District 
Magistrate pronounced under the circum¬ 
stances narrated above. .There is a rul¬ 
ing of the Bombay High Court, In re , 
Dahukhram Ear gov and as (l ). It was held 
there that a Magistrate having an appel¬ 
late jurisdiction under the District Muni¬ 
cipal Act of Bombay 1901, was not an 
inferior criminal Court to which the 
revisional jurisdiction of the High wourt 

may be extended. . . 

It is possible that if a copy, of this 
order is submitted to the District Ma¬ 
gistrate he would re-consider his order of 

1st May, and hear the appeal hied by 

Madusudan Lil. 

This application is dismissea- 
r.m./r.K. Application dismissed. 


(I) [1907 J 9 Bom. L.R. 1347. 
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Sen, J. 

Jageshar —Applicant. 

v. 

Emperor— Opposite Party. 

Criminal Ref. No. 431 of 1929. Deci¬ 
ded on 29th July 1929, made by Sess. 
Judge, Mirzapur, on 15th May 1929. 

Criminal P. C., S. 528 —Power* given by 
S. 528 should be exercised when absolutely 
necessary—Notice of application for trans¬ 
fer should be served upon opposite party. 

The powers given by S. 528 a r e very exten* 
sive but the wide •discretion that the Magis¬ 
trate is clothed with should be sparingly exer¬ 
cised. It should only be exercised where it is 
absolutely necessary to meet the demands of 
justico. But before an order of transfer is 
made, it is proper and it is just that the notice 
of the application for transfer together with 
the copy of the affidavit, if any, should be 
served upon the other party and an opportu¬ 
nity afforded to the latter to show cause why 
the application for transfer should Dot be 
granted. It is also neceesary that the Magis¬ 
trate should record his reasons for the traos- 
fer to bring out the fact that it was not an 
arbitrary order but was a judicial pronounce- 

moat \ 3 All , 749, Rcl. on* 

[P 933 0 2 ; P 934 0 1, 2] 

If. Waliullah — for the CrowD. 

Judgment. —A complaint was insti¬ 
tuted on 16th March 1929 by 
Jageshar Chamar under S. 323 and 42. 
Penal Code and S. 24, Act 1 of 1871 
against Umar Khan, Muhabat Khan and 
Talib Kban in the Court of Munshi 
Nazir Ahmad Abbasi a Deputy Magis¬ 
trate with First Class powers. Mr. Abbasi 
is a Sub Divisional Magistrate in the 
district of Mirzapur. On the very day 
that the complaint was instituted, be 
transferred the case to Mr. Lakshmi 
Cband Raizada, a Special Magistrate 
with Third Class powers for the disposal 
of the case. The complaint was regis¬ 
tered in the Court of the Special Magis¬ 
trate on 2nd April 1929. The complai¬ 
nant and his witnesses were examined on 

16th and 24th April 1929 The accused 

were represented by counsel. The ac¬ 
cused had an opportunity to cross-exa¬ 
mine the witnesses for the prosecution 
and they fully and freely availed them¬ 
selves of this opportunity. In the course 

of the cross-examination no attempt 
whatsoever was made by the accused 
put any question either to the comp a - 
nant or to the witnesses as may bo sug¬ 
gestive of the fact that the complaint 
was inspired by one Afzal Khan who 
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alleged to be a servant of the Maharaja 
of Benares. It has nob been stated and 
it has not been disclosed by the record 
that Mr. Likshmi Chand Raizada during 
the progress of the proceedings before 
him had betrayed any leaning towards 
the prosecution and against the accused 
or had raised any difficulties which 
might be calculated to prejudice the 
defence. 

Before the charge was framed, all the 
three accused were examined. The Magis¬ 
trate pointedly pub a question to the 
accused as to what could be the reason of 
the complaint being preferred agaiast 
them. The answer was that the com¬ 
plainant was the asami and the plough¬ 
man of one Rij Bihadur Khan who was 
on terms of enmity with the accused and 
that the accused persons were the victims 
of this enmity. It is remarkable that in 
the statements of the accused there is 
not a breath of a whisper that Jageshar 
was not the real complainant ia the case 
and that the real complainant was one 
Afzal Khan who bore a grudge against 
the accused. 

The charge was framed on 22ad April 
1929. 

It may be assumed that Afzal Khan is 
a servant of His Highness the Maharaja 
of Benares. It is not challenged that 
Mr. Lakshrai Chand Riizada is a Tahsil- 
dar in the Benares State- 

On 23rd April 1929, Muhabat Khan, 
one of the three accused applied to Mr. 
Nazir Ahmad Abbasi for the transfer of 
the case from the Court of the Special 
Magistrate to any other Court on the 
ground that the complaint of Jageshar 
had been hied in conspiracy with Afzal 
Khan, who was on hostile terms with 
the accused, that the aforesaid Afzil 
Khan was running the case for the pro¬ 
secution, that he was a servant of the 
Miharaja of Benares and commanded a 
pirticular influence upon Mr. Lakshmi 
Chand Riizida so that there was no rea¬ 
sonable prospect of a fair and impartial 
trial in his Court. 

The procedure adopted by Mr Abbasi 
was improper and illegal in every way. 
He gave no notice to the oomplainant of 
the application. He gave no opportunity 
to him to show cause against the projec¬ 
ted order. He recorded no reasons for 
transfer. He summarily transferred the 
case to the Court of Munshi Syed Dila- 
war Ali, a Tahsildar Magistrate with 


second class powers. To quote the words 
of Mr. Abbasi he * quietly ’ transferred 
the case. This quietness on the part of 
the Sub-Divisional Magistrate appears 
to have created a considerable amount 
of disquietude in the mind of the com¬ 
plainant, who on 5th May 1929 lodged a 
petition in the Court of Mr. Muhammad 
Taki the learned Sessions and Subordi¬ 
nate Judge of Mirzapur for revision of 
the order of Mr. Abbasi directing the 
transfer. Mr. Muhammad Taki Khan 
has very properly referred this case to 
this Court with his recommendation that 
the order of transfer should be annulled. 
The learned Sessions Judge is clearly 
right and his recommendation ought to 
be given effect to. 

The powers given by S. 528, Criminal 
P. C , are very extensive but the wide 
discretion that the Magistrate is clothed 
with should be sparingly exercised. It 
should only be exercised where it is 
absolutely necessary to meet the demands 
of justice. But before an order of trans j 
fer is made, it is proper and it is just 
that the notice of the application for 
transfer together with a copy of the 
affidavit, if any, should be sarved upon 
the opposite party and an opportunity 
afforded to the latter to show cause why 
the application for the transfer should 
not be granted. Where the trial of the 
accused has proceeded in one Court, 
where the complainant and his witnesses 
have been examined, where these wit¬ 
nesses have been tried and tested by 
cross-examination and the trial Court 
has framed a charge against the accused 
presumably on the ground that a prima 
facie case has been made out, the case 
ought not to be removed from the file of 
the trial Court and transferred to another 
Magistrate unless a very strong case has 
been made out to justify the transfer. 

An order of transfer entails a disloca¬ 
tion of work. Why should the complai¬ 
nant be exposed to the necessity of fresh 
expenditure in another Court in having 
to p ly the fee of bis counsel and the 
expenses of his witnesses? Why again 
should the complainant and his witnesses 
be exposed to the worry and trouble of 
being taken through the process of exa- 
mination-in-chief and cross-examination 
over again before the point is reached 
when the Magistrate has to consider 
whether the charge should be framed at 
all ? In every case where evidence has 
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boon recorded and charge framed, the 
transfer of the case to another Magis¬ 
trate necessarily involves a prolongation 
of the trill. It means waste of so much 
of the public time which has already 
been occupiel in the trial Court. And 
even in cases where the parties are rea¬ 
sonably inclined and are agreed that the 
proceedings should continue before the 
Court in which the case has been trans¬ 
ferred from the point reached in the 
original Court, it cannot be predicated 
with certainty that no harm is done. 
The original Court had the manifest 
advantage of having the witnesses before 
it and was in a better position to deal 
with the case than that which was before 
it only as a dead record. 

Mr. Abbasi has submitted what he 
calls an explanation. There can be no 
doubt that the present case is a plain 
case of error of judgment on the part of 
Mr. Abbasi. It would have been fair 
and it would have been courageous on 
his part to own his mistake ; and he 
might well have spared himself the 
trouble of trying to invent an explana¬ 
tion, where there could have been no 
explanation in fact. 

In the matter of the petition of Umrao 
Singh v. Fakir Chand (1), it was held 
by a very eminent Judge of this Court 
that when an application was made to 
the Magistrate of the district for the 
withdrawal of a case from a subordinate 
Magistrate by one of the parties to such 
another Court, notice of such application 
should be given to the opposite party 
and an opportunity should be afforded 
him, if desirous of doing so, to show 
cause against its being granted. This 
proposition was founded upon S. 47, 
Act 10 of 1872. Section 528 of the pre¬ 
sent Criminal P. C., is the result of the 
amendment made by Act 18 of 1923. It 
is true that this section does not in terms 
require either the issue of notice or a 
record of reason by the Magistrate. But 
it is but natural justice that notice of the 
application should be given to all the 
parties vitally concerned with the matter 
and that an opportunity should be gran¬ 
ted to them to contest the application if 
they so desire It is also necessary that 
the Magistrate should record his reasons 
for the transfer so as to bring out the 
fact that it was not an autocratic move or 
an arbitrary order but was a judicial 
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pronouncement, in view of the peculiar 
facts of the case with the object,— which 
is essentially the supreme object in such 
case—meeting the ends of justice. 

Mr. Abbasi submits that the omission 
to issue notice was not illegil as it did 
not contravene any mandatory provision 
of law. Mr. Abbasi is referred to the 
ruling cited above. He ought to have 
loyally obeyed the directions contained 
in the aforesaid ruling. The learned 
Deputy Magistrate tries to support his 
order upon the ground that the proceed¬ 
ings right up to the framing of the charge 
may very well be ignored because the 
accused has a further right of cross-exa¬ 
mination and that fresh examination-in¬ 
chief before another Court would not 
take more than two hours. He ought to 
have put this question to himself as to 
why should the complainant and his 
witnesses be made to race over the same 
course for a seoond time? Why should 
the complainant, a poor chamar, be ex¬ 
posed to additional expenses by an unne¬ 
cessary prolongation of the case ? The 
want of notice, in some cases, may 
amount to no more than an irregularity. 
In the present case the complainant is 
beyond all reasonable doubt prejudiced 
by this omission to issue notice to him. 
Mr. Abbasi defends his position with the 
observation that he has transferred the 
case to a more experienced Magistrate. 
The efficiency of the Tahsildar Magis¬ 
trate is not in issue in the present pro¬ 
ceedings and it is not necessary for this 
Court to differ from Mr. Abbasi’s esti¬ 
mate as regards the capability and ex¬ 
perience of Mr. Dilawar Ali. But there 
is nothing on the record to suggest a 
doubt about the efficiency or honesty of 
Mr. Lakshimi Chand Raizada. No re¬ 
flection against his efficiency or honesty 
was ever oalled for and this ought to 
have been avoided. 

From what has already been stated it 
is abundautly clear that the story that 
the complaint was the result of a con¬ 
spiracy between Afzal Khan and the wit¬ 
nesses for the prosecution is clearly an 
afterthought. This Court agrees with 
the view of the learned Sessions Judge, 
that this part of the affidavit of Muhabat 
Khan is clearly false. It cannot, more¬ 
over, be assumed that Mr. Jjakshmi 
Chand Raizada from the very fact that 
he was a Tahsildar in the employ .of the 
Benares State would be wanting in his 
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sense of responsibility for the conscienti¬ 
ous discharge of his duties as a Magis¬ 
trate. The finding of the Deputy Magis¬ 
trate to the contrary is based upon very 
scanty and insufficient materials and no 
reliance ought to have been placed upon 
the affidavit of Muhabat Khan, more 
specially in view of the fact that no 
opportunity had been given either to the 
complainant or to the Magistrate con* 
cerned to meet the application. 

The result is that I accept the refer¬ 
ence, set aside the order of Mr. Nazir 
Ahmad Abbasi dated 23rd April 1929 and 
direct that the trial of the case must 
proceed in the Court of Mr. Lakhmi 
Chand Raizada. 

R.M./r.K. Order set aside. 
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Sen, J. 

Bhagwan Din —Accused—Applicant. 

v. 

Emperor —Opposite Party. 

Criminal Revn. No. 374 of 1929, Deci¬ 
ded on 14th August 1929, from order of 
Addl Sess. Judge, Allahabad, D/- 29th 
April 1929. 

, (a) Criminal P. C., S. 54—Village Chowki- 
dar is not “police officer.” 

A village chowkidar is not a “police officer” 
within the meaning of S. 51. The whole of 
the Code shows that “Chowkidars” who have 
been given a distinctive name were not-inten- 
ded to bo included under the term “police offi- 
oer. [P 935 C2] 

(b) Penal Code, S. 43— “Illegal” — Scope 
and meaning explained. 

The word “illegal” has an extensive moan¬ 
ing, including anything and everything which 
is prohibited by law which constitutes an of¬ 
fence and which furnishes the basis for a civil 
suit ending in damages. [P 936 0 1 ] 

(c) Penal Code, S. 221—Duties of chowki¬ 
dar ought not to be confounded with those 
of public servant—Obligation of chowkidar 
to detain not established —Chowkidar can¬ 
not be penalized under S. 221. 

The duties of a chowkidar as a private oiti- 
zen ought not to be confounded with his duties 
as a publio servant. Whore the legal obliga¬ 
tion of the chowkidar *to arrest or detain has 
not been established, there is no dereliotion 
from his statutory duty within the purview of 
S. 221: and the ohowkidar cannot be penalized 
for intentionally suffering a pilferer to escape 
from his detention. [P 936 C lj 

Zafar Mehdi —for Applicant. 

M. Waliullah —for the Crown. 

Judgment. —This is an application 
for revision of an order of Pandit Rup 
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Kishan Aga, Additional Sessions Judge 
of Allahabad, upholding the conviction 
and sentence of Bhagwan Din, applicant, 
under Ss. 221 and 384, I. P. C. The ap¬ 
plicant was sentenced to one year’s 
rigorous imprisonment under S. 221, and 
to six months’ rigorous imprisonment 
under S. 384, I. P. C. 

On 7th February 1929, one Ramana 
Pasi was caught flagrante indilicto while 
stealing sarson from the field of one 
Pancham in Khuda Buksh ka purwa. 
He was apprehended by Mangal Das and 
Bhagwan Din, Bhagwan Din is chowki¬ 
dar of Singraur and Khuda Buksli ka 
purwa is outside his circle. 

Beni Madho Bhat is chowkidar of 
Khuda Baksh ka purwa and figures as 
complainant in this case. 

Only a few handfuls of sarson appear 
to have been stolen and Ramana, when 
caught, was found in possession of a few 
wisps of sarson stalks. Bhagwan Din 
chowkidar detained Ramana Pasi for the 
whole night after his arrest at the house 
of one Nanku. In the morning, he re¬ 
leased Ramana upon payment of rupees 
ten as consideration for his release and 
for forbearing to report him to the 
police. Bhagwan Din chowkidar had 
taken away from Ramana the few hand¬ 
fuls of sarson. 

The trying Magistrate had convicted 
Bhagwan Din under S. 201, I. P. C. for 
having intentionally caused the disap¬ 
pearance of evidence against Ramana 
with a view to screen him. The learned 
Sessions Judge very properly held that 
no offence under S. 201, I. P. C. was 
brought to the door of Bhagwan Din and 
it could never be seriously contended 
that the non-production of a few dry 
stalks of sarson amounted to a suppres¬ 
sion of material evidence. 

The conviction of the applicant under 
S. 221, I. P. C. cannot be maintained. A 
Village Chowkidar has not been referred 
to in terms in any one of the categories 
under S. 21, I. P. C. But it may be 
hypercritical to deny that he is a public 
servant. He is referred in S. 45, Crimi¬ 
nal P. C. as a village watchman. A vil¬ 
lage chowkidar is not a “police officer ” 
within the meaning of S. 54, Criminal 
P. C. The whole tenor of the Code 
shows that ‘chowkidars’ who have been 
given a^distinctive name were not inten¬ 
ded to be included under the term police 
officer. Where amon-bailable and cogni- 
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zable offence has been committed within 


the view of a private person or where 
there is a proclaimed offender, a private 
person may under S. 59, Criminal P. O’ 
arrest such person. Under S. 22L, I, P. 
C. where a person, being a public servant 
and legally bound as such public servant 
to apprehend or to keep in confinement 
any person charged with or liable to be 
apprehended for an offence intentionally 
omits to apprehend such person or inten¬ 
tionally suffers such person to escape, he 
places himself within the grip of law 
and is liable to punishment. Assuming 
that Bhagwan Din was a public servant, 
was he legally .bound as such public ser¬ 
vant to apprehend or keep in confinement 
Ramana Pasi, where a non-bailable of¬ 
fence had been committed under bis very 
eyes ? It is to be remembered that Bhag¬ 
wan Din was not the chowkidar of Kbuda 
Buksh ka purwa which was outside his 
circle. Under S. 43, I. P. C., a person is 
said to be legally bound to do” what¬ 
ever it is illegal in him to omit. The 
word illegal” has an extensive meaning, 
including anything and everything which 
is prohibited by law which constitutes 
an offence and which furnishes the basis 
for a civil suit, ending in damages. The 
Courts below do not appear to have ap¬ 
plied themselves to the determination of 
the question, whether Bhagwan Din in 
his capacity of being a public servant 
was bound to apprehend or keep in con¬ 
finement Ramana Pasi. The learned As¬ 
sistant Government Advocate has failed 
to make out that it was within the statu¬ 
tory duty of Bhagwan ‘Din to apprehend 
Ramana or to keep him in confinement. 
The duties of Bhagwan Din as a private 
citizen ought n^t to be confounded with 
his duties as a public servant, Where 
the legal obligation of the chowkidar to 
arrest or detain has not been established 
there is no dereliction from his statutory 
duty within the purview of S. 22l,I.P.C. 
and Bhagwan Din cannot be penalized 
for intentionally suffering Rimana to 
escape from his d°tention. The convic¬ 
tion of the applicmt under S 22L cannot 
be sustained and must be set aside. 

All the ingredients of the offence of 
extortion as defined in S. 383 are present 
in this case. No offer of a bribe emana¬ 
ted from Ramana. Bhagwan Din put 
Ramana in fear of being continued in 
custody of being reported against and de¬ 
livered to the police and thereby disho- 
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nestly induced Ramana to pay him ten 
rupees as the condition for his release. 
He has been rightly convicted under 8. 
384, I. P. C. The sentence passed on 
him does not err on the side of severity. 

The result is that this application 
succeeds in part. The conviction and 
sentence of the applicant under S. 221, 
I P. C. are hereby overset and the con¬ 
viction and sentence under S. 384,1. P. 0. 
are maintained. 

V.S./r.k. Order accordingly . 
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Sen, J. 

Baja Bam —Accused—Appellant. 

v. 

Emperor —Opposite Party. 

Criminal Appeal No. 54L of 1929, De¬ 
cided on 15th August 1929, from order of 
Di9t. Judge, Bulandshar, D/- 25th April 
1929. 

fa) Penal Code, S. 193—Statement desig¬ 
nedly false—Accused is liable irrespective of 
fact whether statement has material bearing 
or not upon matter under enquiry. 

If the statement; made is designedly fal.e 
the accused is liable irrespective of the fact 
whether the statement had a material bearing 
or not upon the matter under enquiry before 
the Court. The materiality or immateriality 
can have a bearing upon the sentence to be 
passed. [P 937 C 1, 2] 

(b) Penal Code, S. 193—Perjury committed 
in administrative enquiry — No appeal lies 
against order for prosecution. 

When false statements amounting fco per¬ 
jury are made in course of administrative en¬ 
quiry and order for prosecution is passed, no 
appeal lies against the order : 42 All. 130, 
Foil. [P 937 C 1] 

B. L. Gour and Nanak Chand—tor 
Appellant. 

Sankar Saran —for the Crown. 

Judgment. — Upon certain applica¬ 
tions being presented against one Kishan 
Pra9ad, Central Nazir of Buiandshahr, an 
enquiry was started by the learned Dis¬ 
trict Judge in the course of which the 
appellant Raja Ram was examined on 
oath on 5th and 6th April L929. The 
learned District Judge was of opinion 
that Raja Ram was guilty of deliberate 
perjury with respect to certain state¬ 
ments and notice was issued on 20th 
April 1929 to Raja Ram to show cause 
why his prosecution should not be direc¬ 
ted. The order dated 20th April 1929 
sets out the statements which were al¬ 
leged to have been intentionally false. 
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As Raja Ram appeared to be on leave 
the notice of the order dated 20th April 
could not be served on him. The finding 
of the learned District Judge is that Raja 
Ram was deliberately and designedly 
flouting the order of the Court and evad¬ 
ing service. Upon the facts of the case, 
there can be no doubt that he was deli- 
beiately avoiding service. 

Raja Ram is a process server. He 
had behind him resources aggressively 
large to prevent the due service of the 
notice issued by the learned Judge on 
20th April 1929. One of the process 
servers called Abdul Latif stated in his 
report that Raja Ram had been seen in 

Bulandshahr on 20th April 1929 at about 

$-30 a. oo. 


The learned District Judge by his 
order dated 25th April 1929 directed that 
Raja Rvm should be prosecuted for per¬ 
jury with respect to the stitecneQ.ts set 
out in his order dated 20th April 1929. 

It is contended that the learned Dis¬ 
trict judge instituted an enquiry about 
the conduct of Lila Kishan Prasad in 
his administrative capacity and it was 
not within his competence to direct the 


prosecution of Raja Rim for any fals 

statements made by him in the course o 
the said enquiry. 

Ia order that a person should be ren 
dered liable for perjury under S. 193 
I- R- O-i it is essential that the perjurj 
should have been committed in the course 
of any trial or proceedings before a civil, 
criminal or revenue Court or in the 
course of a judicial proceeding or that at 
least the statement to which, the assign- 
meat of perjury is attached, should haye 
been made under a legal sanction. 

The appellant is faced with the diffi¬ 
culty that if the statements in question 

were made in the course of an adminis¬ 
trative enquiry no appeal lies to this 
Lourt._ There is the authority of this 
ICourt in Emperor v. Santi Lai (1). A 
plea has been taken in appeal that the 
state neats about which the prosecution 
of the appellant has been direoted were 
not material to the enquiry in hand be 
fore the learned Distriot Judge and there¬ 
fore his prosecution could not be ordered 

under S. 193,1. P. C. If the stitemeut 

was designedly false, the appellant was 
liable for the consequeuoes of this state- 
meat irrespectiv e of the faot as to whe- 
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fcher the statement had a material bear¬ 
ing or not upon the matter which was 
under enquiry before the Court. The 
materiality or the immateriality of the 
statement could have a bearing upon the 
question of sentence which was to be 
passed in the oise. 

There are no materials before this Court 
for the determination of the question 
whether the order was passed by the 
Court in its administrative capacity or 
in pursuance of an enquiry held as a 
civil, criminal or revenue tribunal. 
Equally there are no materials before 
this Court for the determination of the 
question as to whether the statements 
were made under a legal sanction. In 
making this observation, I have in view 
the provisions of the Indian Oaths Act, 
of S. 80, Evidence Act. and of O. 18, R. 5, 
Civil P. C. The appellant had the op¬ 
portunity of establishing in the Court 
below that no proceedings ought or 
should have been initiated against him. 
He deliberately evaded justice. He 
has not been able to put forward before 
this Court any materials to show that 
the order passed by the Court was with¬ 
out jurisdiction as being out-ide the 
powers possessed by the Court under 
Ss. 195 and 476, Criminal P. C. Mr. 
Nanak Chand applied for permission to 
refer to certain papers. I refused per¬ 
mission as the papers were outside the 
record of the case now before me. 

The appeal is dismissed. 

R.M./r.k. Appeal dismissed. 
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Sen, J. 

Rare Mal and another —Applicants. 

v. 

Emperor —Opposite Party. 

Criminal Revn. No. 382 of 1929, De¬ 
cided on 26th July 1929, from an order 

of Sess. Judge, Meerut, D/- 19th Feb¬ 
ruary 1929. 

(a) Criminal P. C., S. 239—“ Same trans¬ 
action ” — Offences under U. P. Public 
Gambling Act, Ss. 3 and 4, are complements 
of one another Peisons accused under 
Ss. 3 and 4 can be tried together. 

No cast iron rule of law can be laid down 
on the question as to whether the keeper of 
a gambling den, if he frequents the Faid den 
and gambles there, could not be said to do 
so in the oourse of the same transaction with¬ 
in the meaning of S, 2t9, Criminal P. C. The 
words “ same transaction ’’ are not defined 
in the Code. The offences under Ss. 3 and 4 , 
public Gambling Act are interdependent and 
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“ are the complements of one another.” A, 
Court, therefore, is justified in trying two 
accused persons uudor Ss. 3 and 4 in the 
course of the same trial: A. I. R. 1922 Lah . 
458; G F. R. 1919 Cr. and A.I.R. 1923 All. 88, 
Rel t on.\&P. W. P.1910 and 35 P. P. 1914 
Cr. not Foil [P 938 C 2, P 939 C 1] 

(b) U. P. Public Gambling Act (3 of 1867;, 
Ss. 3 and 4—Conviction of accused under 
Ss. 3 and 4 separately is not illegal. 

The two offences under Ss. 3 and 4 may be 
interdependent but they are distinct offences 
and one cannot be said to overlap the other. 
It is not illegal to convict an aocusod under 
the two sections separately. It is not proper 
to convict the accused person under the two 
sections and pass a cumulative sentenee on 
one count only. [P 939 C 1] 

(c) Criminal P. C., S. 103—S. 103 does 
not apply to search warrant under U. P. 
Public Gambling Act S. 5. 

Whore a warrant has been issued for 
search under S. 5, Gambling Act, S. 103, Cri¬ 
minal P. C. is not epplicable: A. I. R■ 1922 
Lah. 458, Foil. [P 939 C 2] 

(d) Criminal P. C., S. 537—Illegality or 
irregularity in search unattended by pre¬ 
judice to accused does not vitiate trial. 

Any irregularity or illegality in the search 
can neither vitiato the trial nor affect the 
conviction of the accused where the accused 
has not been prejudiced by the dofeot: A. I. 
P. 1924 All. 214, Foil. [P 939 C 2] 

Saila Nath Mukerji and Anarup 
Chandra Mukerji —for Applicants. 

M . Waliullah —for the Crown. 
Judgment. —Rure Mal and Buland 
Rai were convicted by Mr. Ali Husan 
Khan, Magistrate First Class of Meerut, 
under Ss. 3 and 4, Public Gambling Act 
(Act 3 of 1867). The Magistrate sen¬ 
tenced the two accused persons to a fine 
of Rs. 100 each under S. 3 of the Act, 
or in default to suffer one month’s ri¬ 
gorous imprisonment and a further fine 
Rs. 100 each under S. 4, or in de¬ 
fault to suffer one month’s rigorous im¬ 
prisonment. 

There was a third man Tara Chand, 
who was also convicted by the Magistrate, 
but his case is not before this Court. 

Under the evidence on the record there 
can be no manner of doubt that the two 
applicants were keeping a public gam¬ 
bling den with the object of gambling 
therein with other persons. In order to 
prevent any possibility that the nefari¬ 
ous transaction carried on days in and 
days out in the gambling den at Baraut 
be discovered, the instruments of gam¬ 
ing resorted to and adopted in the pre¬ 
sent case were ingenious and extremely 
original. They mostly consisted of 

books, letters and telegrams couched in 

language, more or less cryptic, having 


a separate code or a separate key to un¬ 
ravel the meaning. 

The conviction of the two applicants 
was upheld on appeal by the learned 
Additional Sessions Judge of Meerut by 
his judgment, dated 19th February'1929. 
The findings of the trial Court in all 
essential particulars were endorsed by 
the Judge on appeal and the sentences 
were upheld. 

The learned Additional Sessions Judge 
could well have avoided importing into 
his judgment a long roll of platitudes 
which has no bearing upon the case one 
way or the other. The duty of a Court 
of appeal is to visualise the case before 
it in its proper perspective and to 
decide the case on the crucial ques¬ 
tions in issue upon evidence relevant 
and legal. If the Court has done 
this, and has recorded a clear and 
categorical finding, and dealt with the 
question of sentence having regard to 
the nature and character of the offence 
alleged to have been committed, the 
duties and obligations, which rest upon 
the Court of appeal, are completely dis¬ 
charged. It is no province of the Judge 
to sermonise. 

Mr. Saila Nath Mukerji for the appli¬ 
cants assails the judgment of the trial 
Court upon the grounds that two persons 
could not be jointly tried under Ss. 3 
and 4, Public Gambling Act and that 
a joint trial is illegal under S. 239, Cri¬ 
minal P. C. 

Section 239, Criminal P. C. inter alia 
provides that the following persons may 
be charged and tried together namely: 

(a) Persons accused of the same offence 
committed in the course of the same transac¬ 
tion.” 

It has been argued that Ss. 3 and 4, 
Public Gambling Act, deal with distinct 
and independent offences which cannot 
be treated to be parts of the same trans¬ 
action. There can be no doubt that 
these two sections provide for offences, 
separate and distinct, and prescribe sepa¬ 
rate sentences for each offence. No 
cast iron rule of law can .be laid down 
on the question as to whether the keepei 
of a public gambling den, if he frequents 
the said den and gambles there, could not 
be said to do so in the course of tho 
same transaction. Reliance has been 
placed by the applicants upon two 

rulings of the Punjab Chief Court, tn r , 
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Makhan v. Emperor (l) and Emperor 
v. Fazal Din (2). It has been held in 
these cases that the joint trial of a 
person accused of keeping a gambling 
house and others for being present in 
it at the time of a police raid is not 
warranted by the provisions of S. 239, 
Criminal P. C. and thus being illegal 
the conviction must be set aside. These 
authorities support the contention of 
the applicants. There is, however, a de¬ 
cision of the same Court in re , Khilinda 
Bam v. Emperor (3) which takes a con¬ 
trary view. It has been held in this 
case that the joint trial of a keeper of 
a common gaming house and of the per" 
sons found therein for offences under 
Ss. 3 and 4, Gambling Act, respectively 
is legal. This decision is found upon 
an earlier ruling of the same Court in 
the case of Bhana Mal v. Emperor (4). 
In Ganeshi Lai v. Emperor (5) it was 
decided by Stuart, J. (now Sir Louis 
Stuart) that the offence of keeping a 
gaming house and the offence of using 
it are offences committed in the same 
transaction and the offenders can be 
tried jointly. The words *' same trans¬ 
action ” do not appear to have been 
defined in the Code The offences under 
Ss. 3 and 4, Public Gambling Act are 
interdependent and “ are the comple¬ 
ments of one another.” There can be 
no doubt that the trial Court was justi¬ 
fied in trying the accused persons under 
these two counts in the course of the 
same trial. In any event the accused 
had not been prejudiced by the joint trial 
and no circumstances had been brought 
out to show that any injustice had been 
done in this case. 

It was next argued that separate con¬ 
victions under Ss. 3 and 4, Gambling Act, 
were illegal. As has been pointed out, 
the two offences may be interdependent 
but they are distinct offences and one 
could not be said to overlap the other. 
It would not have been proper to con¬ 
vict the applicants under the two sec¬ 
tions and pass a cumulative sentence 
on one count only. 

It w as next contended by the appli- 

(1) [1910] 5 P. W, R. 1910=5 I. C. 720=11 
Cr. L, J. 211. 

(2) [1914] 35 P. R. 1914 Or. =27 I. C. 
844=225 P. L. R. 1915. 

3) A. I. R. 1922 Lah. 458=3 Lah. 359. 

(4) [1919] 6 P. R. 1919 Cr.=49 P. L, R, 
1919=49 I. G. 779=9 P. W. R. 1919 Cr. 

(5) A. I. R. 1923 All. 88. 
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cants that there was no proper search 
made under S. 103, Criminal P. C. in¬ 
asmuch as two or more respectable in¬ 
habitants of the locality in which the 
place searched is situate were nut sent 
for to attend the Court as witnesses to 
the search. If S. 103, Criminal P. C-, 
governs this case, it is perfectly patent 
that the requisition of law was not com¬ 
plied with. The Sub-Inspector ex¬ 
amined in the case was by no means an 
impartial or disinterested witness. Ch- 
hajjoo Singh, the only other witness 
examined to prove the search was ‘at 
the time under police surveillance. 
Chhajjoo is not a resident of Baraut 
where the gaming house is situate. He 
lives four miles .off in a village named 
Bauli. It is difficult to speculate as to 
why the Sub-Inspector did not produce 
Narain, the only other search witness, 
to be examined in the case. Whether 
the omission was accidental or deli¬ 
berate, the act of the Sub-Inspector in 
not producing Narain was, to quote 
words of the learned Additional Sessions 
Judge, “ very foolish.” 

It may be noticed that Act 3 of 1867 
is a special Act and provides a special 
rule of procedure as« regards the holding 
of searches under the Act. This pro¬ 
cedure is laid down in S. 5 which in 
certain respects is analogous to S. 98, 
Criminal P. C. It is perfectly clear that 
the search was conducted in strict con¬ 
formity to S. 5, Act 3 of 1867. S. 103, 
Criminal P. C. refers to a search under 
this chapter, that is Ch. 7, and the 
general rules of procedure relating to 
search are to be found in Ss. 96 to 100. 
Where a warrant has been issued for 
search under S. 5, Gambling Act, S. 103, 
Criminal P. C. is not applicable. This 
was the view taken by a learned Judge 
of the Lahore High Court in re , Khilinda 
Barn v. Emperor (3). I am in entire 
accord with this view. It was held by 
this Court in Ali Ahmad Khan v. Em¬ 
peror (6) that any irrregularity or ille¬ 
gality in the search can neither vitiate 
the trial nor affect the conviction of the 
accused, where the accused has not 
been prejudiced by the defect. 

The sentence passed in this case ap¬ 
pears to be unduly severe. Satta trans¬ 
action has various phases and forms 
and in certain forms it is gambling. An 
opinio n, however, was shared by a large 

(6) A. L R. 1924 All. 214=46 All. 86. ' 
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section *of the Indian population that 
Satta gambling was of the nature of a 
commercial transaction even though one 
of the elements of the said transaction 
was speculation. 

I am of opinion that the interests of 
justice will be served by maintaining 
the conviction of the two applicants under 
Ss 3 and 4, Public Gambling Act, and 
reducing the sentence in the case of both 
to a fine of Rs. 25 only on each count. 

V.S./r*K- Conviction confirmed . 

A. I. R. 1929 Allahabad 940 

Dalal, J. 

Abdul Rashid —Applicant. 

v. 

Harish Chandra —Opposite Party. 

Criminal Revn. No. 427 of 1929, De¬ 
cided on 22nd July 1929, from an order of 
Sess. Judge, Bijnor, D/- 30th May 1929. 

(a) Criminal P.C , S. 403—Where offences 
ore distinct, S. 403 is no bar to prosecution 
for second offence. 

Where the two offences committed are quite 
distinct and committed against distinct per¬ 
sons, S 403 is no bar to prosecution for the 
second offence. [P 940 C 2] 

(b) Criminal P. C., S. 403 — Not framing 
charge under particular section amounts to 
discharge and not acquittal. 

Where the Magistrate states that he did 
not frame a charge under a particular section, 
that is tantamount to the discharge of the 
accused from that offence and not to ac¬ 
quittal. [P 940C2] 

(c) Criminal P. C., S. 403—Where ac¬ 
cused is acquitted on ground that lower 
Court has no jurisdiction, S. 403 does not 
bar second prosecution. 

Where the appellate Court acquits the 
accusod on the grouud that tho couviction 
was recorded without the sanction necessary 
under S. 195, and that therefore tho Magis¬ 
trate had no jurisdiction, the provisions of 
S. <103 will not bar a second prosecution ; 37 
All. 1C7, Rfl.on. [P 940 C2] 

(dj Penal Code, S. 95 —Charge of obstruc¬ 
ting peon of municipality is very slight. 

The charge of obstructing peons of muni¬ 
cipality is very slight, so slight that no per¬ 
son of ordinary senso and temper would com¬ 
plain of such harm, and where the munici¬ 
pality has not been active in proving the 
other offences of gravity, namely, evasion of 
octroi duty and causing hurt to peons the 
complaint against tho acoused should be 
dismissed. [P 94L C 1] 

Akhtar Husain Khan and M, A . Aziz 
—for Appellant. 

Saila Hath Hukerji —for Opposite 
Party. 

M. Waliullah —for the Crown. 

Judgment. — The argument is not 
clearly detailed in the grounds of the 


application for revision. The allega¬ 
tion of the Nagina Municipality was 
that Abdul Rashid had introduced a 
parcel into the municipality without 
payment of octroi duty and had ob¬ 
structed the municipal peons in the 
discharge of their duties when they 
demanded an examination of the parcel 
for the purposes of levying octroi duty. 
Abdul Rashid was prosecuted under 
S. 155, Municipalities Act, for evasion 
of octroi duty and acquitted on the 
ground that the case was an old one and 
the complainant had not put in his j 
appearance. The present prosecution, 1 
is started for obstructing the municipal 
peons and the acquittal under S. 155, | 
Municipalities Act, is put forward as ai 
bar to the present prosecution underj 

S. 403, Criminal P. C. The two offences,! 
however, were quite distinct and com- 1 
m-itted against distinct persons. The 
evasion of octroi duty caused loss to the 
municipality, while the obstruction of 
the public servants was an offence 
against the municipal peons indepen¬ 
dently of harm done to the municipality. 

Abdul Rashid was also previously 
prosecuted by the police under S. 353 
for assaulting the peons and was con¬ 
victed under S. 186 by the Magistrate. 
The case as put in revision before me 
was that Abdul Rashid was acquitted 
of an offence under S. 353 and he could 
not be prosecuted on the same facts for 
an offence under S. 186. If Abdul 
Rashid had really been acquitted of the 
offence under Si 353, the argument would 
have been correct. The Magistrate in 
his judgment of 3rd December 1929, 
has, however, stated that he did not 
frame a charge under S 353. This is 
tantamount to the discharge of the 
accused from that offence and not Lo an 
acquittal. 

Finally, though the appellant was 
convicted under S. 186 by the Magis¬ 
trate, the Sessions Judge acquitted the 
applicant on the ground that the cou¬ 
viction was recorded without the sane* 
tion necessary under S. 195, Criminal 
P. C. and that therefore the Magistrate 
had no jurisdiction. It has been held 
by this Court that in such a case the 
provisions of S. 403, Criminal P- 0 
will not bar a second prosecution : Em - 
p/>mr v. Jiirnn (1 ). __j dp9irp t however, 

(1) il-M 5J *7 All. 107=27 1. O. 203=18 A. 

L. J. 4. 
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to interfere and put an end to these 
repeated prosecutions. If the Magis¬ 
trate had acted correctly on 3rd Decem¬ 
ber 1926, he ought to have acquitted the 
applicant uader S. 353. There has been 

laxity on the part of the municipality 
during the different prosecutions and I 
am of opinion that the provisions of 
S. 95, I. P. C, may be applied to this 
case If any offences were committed 
by Abdul Rishid, the offences of gravity 
were, his evasion of the payment of 
octroi duty and the causing of hurt to 
the peons. The municipality was not 
sufficiently active in proving these 
charges. The charge of obstructing the 
peons is very slight, so slight that no 
person of ordinary sense and temper 
would complain of such harm. 

I direct that no further proceedings 
would be taken against Abdul Rashid 
and dismiss the complaint made against 
his under S. 186, I. P. G. 

r.m./r.K. *Order accordingly . 
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Bennett and Iqbal Ahmad, JJ. 

Baldeo Prasad and others —Plaintiffs 
—Appellants. 

v, 

Bhola Nath —Defendant—Respondent, 

Second Appeal No. 1014 of 1926, De¬ 
cided on 18th July 1929, from a decree of 
Dist. Judge, Farrukhabad, D/- 15th 
March 1926. 

* Civil P. C., O. 34, R. 1, O. 1. Rr. 9, 10 

(21—Court should add necessary parties and 
then apply S. 22, Limitation Act, to see 
result on relief—No relief asked against 
party to be added—O. 34, R. 1 should not 
be used to dismiss whole suit. 

Where an application for adding certain 
mortgagees as parties is made, the limitation 
for them to sae as plaintiffs having elapsed, 
the Court should in compliance with 0. 34, 
R. 1 and 0. 1, Rr. 9 and 10 (2) add necessary 
parties and then apply S. 22, Limitation Act, 
to see the result on the relief asked for or 
against the parties added. The Court should 
not refuse to add a person as defendant 
merely ou the ground that if h9 were plain* 
tiff his suit would be barred when the plain¬ 
tiffs do not ask for any relief against him 
nor does he get any relief by being added, 
Where it is possible for the Court to do 
justioe between the parties before it, it should 
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do so and should not make 0. 34, R. 1, a 
ground for dismissing tbo entiro suit: 9 
A. L. J. 410 and A. I. R. 1924 All. 107, Ref.; 
1 Pat. L. J . 463; 25 I.C. 508 and A. L R. 1926 
Gal . 416, Dist. [P 912 C 2, P 943 C lj 

U . S . Bajpai and R. C. Ghatak—ior 
Appellants. 

Baleshwari Prasad —for Respondent. 

Judgment. —This is a second appeal 
against concurring decrees of the two 
lower Courts dismissing the suit of the 
plaintiils-appellant3 for recovery of the 
mortgage money on two hypothecation 
bonds dated 27th March 1911 and 12bh 
August 1911 Defendants represent the 
mortgagors. On the other the plain¬ 
tiffs, although they are the descendants 
of the original mortgagees, only own 
five-ninths of the mortgagee rights. By 
a partition deed dated 10th September 
1917 two mortgagees divided their mort¬ 
gagee rights with their four brothers, 
who acquired by this partition four- 
ninths of the mortgagee rights. The 
owners of these four-ninths were not 
parties to the suit as brought on 7th 
August 1923. 

The mortgage money in the first bond 
was due for payment on 27th March 
1912, and the mortgage money in the 
second bond was due on 18th May 1912. 
On 3rd July 1924 the plaintiffs applied 
asking that the present owners of the 
remaining four-ninths of the mortgagee 
rights should be added as parties to the 
suit. Limitation for these persons to 
sue as plaintiffs had elapsed before that 
date. The application was refused. 

Order 34, R. 1, lays down: 

“Subject to the provisions of this Code, all 
persons having an interest either in the mort¬ 
gage-security or in the right of redemption 
shall be joined as parties to any suit relating 
to the mortgage.” 

It has been ruled in a number of cases 
that R. 9, 0. 1 is subordinate to R. 1, 
0. 34, and that a mortgage is one and 
indivisible and if all the parties entitled 
to a share in the mortgage money due 
are not upon the record the suit to re¬ 
cover the mortgage money must be dis¬ 
missed in its entirety. The point which 
has been argued before this Court in 
second appeal is that the application of 
3rd July 1924 should be allowed and the 
owners of the remaining four-ninths 
should be added as defendants and the 
suit of the plaintiffs should be decreed 
for five-ninths only of the sumolaimed in 
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the plaint, which was the whole of the 
mortgage money with interest. This con¬ 
tention was based on Nathi Lai v. Lala 

(1) , (pp. 415 & 418) where it was pointed 
out that if persons were added as plain¬ 
tiffs after the period of limitation for their 
suit had expired, S. 22, Lim. Act, would 
bar their suit, but if they were added as 
defendants no such result would follow 
and there would be no ground for the 
application of limitation in their case, 
if no relief was asked for against them or 
on their behalf. 

Section 22, Lim. Act, provides: 

“Where, after the institution of a suit, a 
new plaintiff, or defendant is substituted or 
added, the suit shall, as regards him, be 
deemed to have been instituted when he was 
30 made a party.” 

Reference is made to S. 22, Lim. x\ct, 
in 0. 1, R. 10(5), and it is clearly a 
section which should be taken into 
account in determining the question 
before the Court. 

The contention for the defendants- 
respondents is that where a necessary 
party has been brought on the record 
after the period of limitation has expired 
the whole suit must be dismissed. In 
support of this the defence refer to the 
following rulings: 

Girwar Naraiti v. Mt. Nakbulunissa 

(2) . In this case ten descendants of the 
mortgagees had been omitted from the 
suit and they applied to be made plain¬ 
tiffs, and the plaintiffs also applied for 
these persons to be made plaintiffs, both 
applications being made after the period 
of limitation had expired. 

The question as to whether those ten 
persons might not be joined as defendants 
was not considered at all in this ruling. 
In fact the ruling wrongly quotes 0. 34, 
R. 1 on p. 47L as follows: 

“Ordor 34, R. 1, which makes it imperative 
that all persons interested -in- the mortgage 
security shall be joined as plaintiffs.” 

The rule merely says that the persons 
interested are to be joined as parties. 
There is no reference to S. 22, Lim. Act, 
in this ruling and the effect of it was 
not considered. For these reasons we do 
not think that this ruling is a sound 
authority on the point. 

Mushtaq Ali Khan v- Behari Lai (3)- 
In this brief ruling the question was not 
considered whether the remaining owners 

(1) [1912] 9 A. L. J. 410=14 I. G. 35. 

(2; [1916] 1 Pat. L. J. 468=36 I. C. 542. 

(3) [1914] 25 I. C. 503. 


of the mortgagee rights could not be 
added as defendants, after the period of 
limitation for a suit brought by them as 
plaintiffs had expired. Nor is there any 
reference to the provisions of S. 22, 
Lim. Act. As the question now before 
us has not been discussed at all in that 
ruling it .is not an authority on the 
point. It merely laid down that all 
owners of the mortgagee rights were 
necessary parties, and the debt could not 
be recovered except by all the mort¬ 
gagees bringing a suit within the time 
prescribed by law. 

Abdul Bahman v. Salimannessa Bibi t 
A- I. B. 1926, Cal, 416. This ruling 
merely lays down that all the owners 
of, 1 the mortgagee rights are necessary 
parties. It was alleged that the claim 
of the remaining mortgagees was barred 
by limitation but the Court did not 
refuse to consider an application to add 
them as parties on that ground, but 
refused because the plaintiffs had wil¬ 
fully refused to make them parties at an 
earlier stage’ 

In the rulings cited by the defence 
there is no rule laid down in regard to 
the contention before us. 

On the other hand the rule laid down 
in Nathi Lai v. Lala (1) is in favour of 
the appellant. That principle is that in 
compliance with 0. 34, R. 1 and 0. 1, 
Rr. 9 and 10 (2), the Court should add 
necessary parties, and after they have 
been added apply S. 22, Lim. Act, to see 
the result on the relief asked for oj 
against the parties added. It is nol 
correct for the Court to refuse to add a 
person as a Jparty merely on the ground 
that if he were a plaintiff his suit would 
be barred; that is, if the application is 
to add him as a defendant. Applying 
this method, if the owners of four-ninths 
of the mortgagee rights are added as 
defendants pro forma in the present case 
the plaintiffs are not asking for any 
relief against them, nor can the defen¬ 
dants added get any relief, and accord¬ 
ingly S. 22 does not affect them if they 
are merely made pro forma defendants. 
By doing so the provisions of 0. 34, R. 1 
are satisfied. 

The plaintiffs will only be able to re¬ 
cover the five-ninths of the amount 
which they have claimed in the plaint, 
as they were not in any case entitled to 
sue on behalf of the rowners of the re¬ 
maining four ninths. 
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Objection was taken that such a rule 
would result in more suits than one on 
the same mortgage deed. It does not 
have that result, because if the applica¬ 
tion was made before the expiry of limi¬ 
tation, the remaining owners would be 
added as plaintiffs; and if the applica¬ 
tion is made after limitation, the re¬ 
maining owners cannot bring a suit later 
as that suit would be barred by limi¬ 
tation. 

Reference has also been made by the 
counsel for appellant to Parshadi Lai v. 
Laiq Singh (4), where in a suit for sale 
of the mortgaged property »it was held 
that the omission to implead a subse¬ 
quent mortgagee was not fatal to the 
suit and that a decree might properly be 
passed subject to the subsequent mort¬ 
gage- At p.702 (of 21 A.L.J.) it is stated: 

"The objeot of 0. 34, R. 1, is to prevent 
multiplicity of suits and to secure that no 
injury is done to the rights of any party 
through his not being impleaded. The provi¬ 
sion is expressly made subjaot to other pro¬ 
visions of the Code whioh include 0. 1, R. 9, 
and it has been laid down many times that 
whore it is possible for the Court to do justice 
between the parties before it, it should do so 
and should not make 0. 31, R. 1, a ground for 
dismissing the entire suit.” 

Applying this principle to the present 
class of cases it appears that it is possi¬ 
ble to do justice between the plaintiffs 
and the defendants by granting the 
plaintiffs a deoree for the five-ninths 
part of the mortgage money and interest 
due to the plaintiffs. To this extent the 
appeal is allowed and the suit remanded 
for disposal on the remaining issues. 

r.m./r.k. Appeal allowed, 

(4) A. I. R, 1924 All. 107. 
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SfJLAfMAN AND PCJLLAN, JJ. 

Md, Shafiqullah Khan —Defendant — 
Appellant. 

v. 

Md. Samiullah Khan — Plaintiff — 
Respondent. 

Second Appeal No. 2LI of 1927, Deci¬ 
ded on 19th July 1929, against deoree of 
Dist. Judge, Aligarh, D/-31st May 1926. 

$ (a) Transfer of Property Act, Ss. 41 and 
52—S. 52 becomes operative from institu¬ 
tion of suit—Institution of suit is strong 
proof that consent as required by S. 41 did 
not subsist^Estoppel arising under S, 41 


cannot override imperative provisions of 

S. 52. 

Where, subsequently to the institution of 
suit against the mortgagors, the property, 
subject matter of the suit, is mortgaged, the 
mortgagee cannot get a decree for sale on the 
ground of estoppel under S. 41 alleging con¬ 
sent on the part of the person instituting the 
suit. S. 52 is imperative and becomes opera¬ 
tive from the moment of the institution of a 
bona fide suit. The institution of the suit is 
itself a strong and unmistakable proof that 
the consent did not subsist. In presence of a 
speoial provision of law applicable to pending 
suits, the general provisions of estoppel in 
S. 41 cannot apply : 29 All. 339, Ref. 

LP 945 0-2] 

(b) Transfer of Property Act, S. 52 —Sub¬ 
sequent mortgagee paying off prior incum¬ 
brance is entitled to claim charge — Doct¬ 
rine of lis pendens does not apply to such 
case (Obiter ) 

If the subsequent mortgagee pay off a 
P r ior incumbrance and is entitled under 
law to olaim a charge in respect of such pay¬ 
ment, the doctrine of lis pendens would not 
affect him, for the taking over of the -prior 
debt would not amount to any dealing with 
property in suit. Id would be a mere conti¬ 
nuance of a pre-existing paramount liability. 

[P 945 G 2] 

(c) Transfer of Property Act, S. 74— 
Where mortgage debt is paid off out of 
money left with subsequent mortgagee, S. 74 
is inapplicable—Intention to keep previous 
mortgage debt alive must exist. 

A subsequent mortgagee is not entitled to 
subrogation in every case where he pays off a 
prior mortgage. Where the prior mortgage 
debt is paid off out of the amount left in the 
hands of the subsequent mortgagee for which 
there is a charge created by the deed itself, 
S. 74 is apparently inapplicable. The section 
implies a tender by the subsequent mortgagee 
on his own aocount and not as an agent of 
the mortgagor. There should be intention of 
the parties that the previous mortgage debt 
would be kept alive for the benefit of the sub¬ 
sequent mortgagee as against the mortgagors 
and iu absence of direct evidenoe of intention 
to keep the prior mortgage debt alive, it is 
impossible to hold that the previous mortgage 
debt was not extinguished by the payment : 
9 Cal. 961 (P. C.);l I. C. 683 ; 21 M . L. J. 180; 
A.I.R. 1925 Mad. 1219 and 14 A.L.J. 953, Ref. 

[P 946 C 1, 2] 

(d) Limitation Act, Art. 61—Where subse¬ 
quent mortgagee pays off amount of prior 
mortgage, Art. 61 applies. 

Where the subsequent mortgagee himsel^ 
pays j;he amount of the prior mortgage which 
the mortgagor is bound by' law to pay, the 
case is governed by Art. 61 being money pay¬ 
able to the plaintiff for money paid for the 
defendant. A suit brought more than three 
years after suoh payment is barred. 

[P 946 C 2, P 947 G 1] 

T. A. K. Sherwani; Mahmudullah and 
P. L. Banerji —for Appellant. 

A, M. Khwaja— for Respondent. 
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Sulaiman, J. —This is a defendant’s 
appeal arising out of a suit for reeovery 
of money by sale. It appears that one 
Inayatuliah Khan was the former 
owner of the property in suit and made 
a simple mortgage in favour of Ahmad 
Said Khan for Rs. 6,000 on 12th June 
1912. He died in 1916, The defendant 
Muhammad Shafiqullah Khan is ad¬ 
mittedly his son. There were three 
other persons, Nuhullah, Hakimullah 
and Halimullah, defendants 1, 2 and 3 
who asserted themselves to be the legiti¬ 
mate sons of Inayatuliah Khan, but 
whose legitimacy had been denied by 
Shafiqullah Khan. The names of these 
four persons were entered in the revenue 
papers against the property left by 
Inayatuliah. 

The mortgagee Ahmad Said Khan 
brought a suit on his mortgage and ob¬ 
tained a decree for sale. In 1919 Shafiq¬ 
ullah Khan paid one-fourth of tbe de¬ 
cretal amoant and got a one-fourth share 
of the mortgaged property released from 
the mortgage. 

On 19th May 1920, defendants 1, 2 
and 3 borrowed Rs. 1,000 on a promis¬ 
sory note from one Tota Ram and on 
20th May 1920, they deposited the 
amount and thereby partially discharged 
the mortgage decree. 

On 19th July 1920 defendants 1, 2 and 
3 executed a mortgage deed in favour of 
the plaintiff-respondent Samiullah 
Khan for Rs. 3,030. It is this deed 
which is the basis of the present suit. 
The mortgage money consisted of the 
following three items: Rs, 180 previ¬ 
ously taken for expenses of the deed, 
1,020 left with the mortgagee to be paid 
to Tota Ram, and Rs. 1,800 received in 
cash at tbe time of the registration. So 
far as the deed went there was no recital 
of the necessity for borrowing Rs. 
1,800. It is, however, clear that Rs. 
1,800 were paid before the Sub-Registrar 
in the afternoon of 19th July 1920 to 
the mortgagors and the mortgagors de¬ 
posited Rs. 1,783-7-9 in Court on 20th 
July 1920 and thereby discharged the 
outstanding balance of the decretal 
amount. 

It may here be mentioned that just 
four days before the mortgage namely on 
15th July 1920 Shafiqullah had insti¬ 
tuted a suit against Nuhullah and others 


for reoovery of possession of the property 
standing in their names. 

This suit was dismissed by the first 
Court in 1921 but was ultimately de¬ 
creed by the High Court on 8th June 1925 
and the decree of the High Court was 
affirmed by their Lordships of the Privy 
Council on 2nd May 1929. It was ac¬ 
cordingly held inter partes that Nuh- 
ullab and the two others were not the 
legitimate sons of Inayatuliah and that 
Shafiqullah was the sole heir to the 
inheritance left by him. 

On 10th August 192^ the present suit 
wa9 instituted by the mortgagee Sami¬ 
ullah agiinst Nuhullah and others. By 
a subsequent order Shafiqullah Khan 
also was brought on the record. 

The principle pleas taken by Shafiq 
Ullah Khan were that the mortgage had 
been taken pendente lite and was a 
nullity as against him, that Samiullah 
Khan was not a bona fide transferee from 
an ostensible owner and chat he had no 
right to maiatain the suit. 

The first Court deoreed the claim for 
a portion of the amount and dismissed 
the rest of the claim. Two appeals were 
preferred before the District Judge who 
has decreed the claim in full. 

On the question of the benefit of S. 41, 
T. P. Act, the finding of the lower appel¬ 
late Court is that Samiullah had no 
knowledge of the institution of the suit 
by Shafiqullah, that he acted in good 
faith and took the property from Nuh¬ 
ullah and others believing them to have 
title and that this belief was induced in 
his mind by the previous conduct of 
Shafiqullah Khan who had allowed the 
names of Nuhullah and others to remain 
in the revenue papers and had allowed 
them to remain in possession of the pro¬ 
perty. He accordingly held that the 
mortgagee Samiullah was protected 
under S. 41, T. P. Act, and Shafiqullah 
Khan was estopped from setting up his 
own title. In the opinion of the learned 
Judge the fact that the mortgage had 
been taken during the pendency of the 
suit did not help the defendant because 
the principle of lis pendens could not 
operate to set aside the estoppel. 

Under S. 52, T. P. Act, during the 
active proseoution of a suit the property 
in dispute cannot be transferred or 
otherwise dealt with by any party so as 
to affeot the rights of any other party 
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under any decree that may be made 
therein. The section is imperative and 
becomes operative from the very moment 
of the institution of a bona fide suit 
which is not in any way collusive: 
Faiyaz Husain Khan v. Frag Narain 
(1). It wculd, therefore, follow that the 
mortgage in favour cf Samiullah Khan 
was invalid as against Sbafiqullah Khan 
when ultimately he succeeded in the 
suit. It is, however, argued that the 
effect of the estoppel arising under S. 41 
is to prevent Shafiqullah Khan from 
exercising his option to avoid the trans¬ 
fer under S. 52. Now under S. 41, not 
only should the transferrer be the osten¬ 
sible owner of the property with the 
consent expiess or implied of the true 
owner but he must also transfer the 
same with such consent express or im¬ 
plied. There can be no doubt that the 
adverbial clause “with the consent ex¬ 
press or implied” modifies not only the 
verb “is” but also the verb “transfers.” 
It must, therefore, be held that the con¬ 
sent express or implied must continue 
up to the time of the transfer. 

If the principle underlying S. 52 were 
based on the presumption of a construc¬ 
tive notice of the pendency of the suit 
by persons who take transfers from the 
parties thereto, the conclusion would be 
clear that the previous consent express 
or implied must be deemed to be revoked 
|by the subsequent constructive notice of 
jthe pendency of the suit. Storey in his 
Equity Jurisprudence has put forward 
the proposition that the doctrine of lis 
pendens is based on some such construc¬ 
tive notice. I am of opinion that the 
remark of their Lordships of the Privy 
Council in the case of Faiyaz Husain 
Khan v. Frag Narain (1), (at p. 345), 
precludes us from saying that the doct¬ 
rine of lis pendens is founded upon any 
equitable principle of implied or con¬ 
structive notice. All the same it is per¬ 
fectly clear that when the Court is to 
record a finding whether a transfer takes 
place with the express or implied consent 
jof the true owner it must take into ac¬ 
count the fact that before the transfer 
the suit which is to establish the title 
of the principal owner against an osten¬ 
sible owner was actually pending and 
the consent if it had existed before, had 
;be^n definitely revoked. The institution 


(1) [1907] 29 All. 33J 1 . A. 102=10 0,0. 
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of the suit is in itself a very strong and 
unmistakable proof of the fact that the 
consent did not subsist. I would not go 
so far as to say that a consent express or 
implied, once existing, can be revoked 
secretly without intimation to the 
parties who are acting upon that consent, 
but I have no doubt in mv mind that 
the estoppel arising under S. 11 cannot) 
he such as to override the impera¬ 
tive provisions of S. 52. Cases of an 
express consent given while a suit is 
pending or is intended to bo filed may 1 
amount to an existing fraud which would 
alter the position of the parties com¬ 
pletely. But in the absence of such 
fraud I do not see how S. 41 can over¬ 
ride S. 52. S. 41 is a general section de¬ 
aling with estoppel in the circumstances 
mentioned therein. S. 52 is a special 
section which applies to transfers during 
the pendency of a suit- In the presence 
of a special provision of law applicable 
to pending suits, the general provisions' 
of estoppel contained in S. 41 would not 
apply. J have therefore no hesitation in 
holding that in spite of the finding of the 
District Judge that Samiullah Khan 
took the mortgage in good faith from an 
ostensible owner believing him to be the 
true owner and without actual know¬ 
ledge of Shafiqullah’s suit, the transfer 
T him is voidable at the option of 
Shafiqullah and the latter cannot be 
deprived of the benefit of S. 52 of any 
supposed estoppel operating against him. 
In this view the plaintiff’s suit based on 
an enforcement of the mortgage taken 
pendente lite cannot be sustained. 

If, however, lie bas paid off a prior in¬ 
cumbrance and is entitled under the law 
to claim a charge in respect of such pay¬ 
ment, the doctrine of lis pendens would 
not affect him, for the taking over of the 
prior debt would not amount to any 
dealing with the property in suit. It 
would ho a mere continuance of a pre¬ 
existing paramount liability. 

The next question is whether the 
plaintiff is entitled to any decree for 
money against Shafiqullah Khan. The 
other defendants have not appealed from 
the decree passed against them. 

The learned District Judge has found 
as a fact that having regard to the close 
proximity of the dates and the.other cir¬ 
cumstances there can be no doubt that 
Rs. 1,800 borrowed on 19th May was 
osited on 20th to satisfy Ilaji Ahmad 



Advocate Hi.t r-u... 










946 Allahabad Md. Shafiqullah 

Said Khan’s decree. He has not definite¬ 
ly recorded a clear finding, but having 
regard to the fact that he has believed 
the evidence of Samiullah Khan and 
Nuhullah Khan, we may assume that 
the money had been borrowed by defen¬ 
dants 1, 2 and 3 in order to satisfy the 
mortgage debt. The counsel for the 
party has to concede that there is no 
direct evidence on the record to show 
that at the time when the money was 
borrowed by Nuhullah and others from 
Samiullah there was an understanding 
that on the payment of the mortgage 
decree the security would be kept alive 
for the benefit of the subsequent mort¬ 
gagee Samiullah Khan. The evidence 
on either side on this point is nil, and 
we have merely to depend on presump¬ 
tions. 

It may be taken as settled law that 
the mere fact that a previous mortgage 
has been paid off is not conclusive to 
decide that that mortgage has not been 
extinguished: Mohesh Das v. Banian Das 
(2) (at p. 977). That was a case of the 
purchaser of the equity of redemption 
and not of a subsequent mortgagee, but 
the principle laid down therein has been 
applied by the Courts to the cases of 
subsequent mortgagees also provided 
there are no intermediary incumbrances. 
Woomesh Chandra v. Roma Nath (3), 
Sundaramayya v. Munnareddi Yana - 
damma (4), Kandaswami Naiclcer v. 
Venkata Reddiar (5) and Umrai Lai v. 
Rukmin Knar (6). 

In face of these authorities I do not 
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mortgagee the hypothecated property is 
already a security for the entire amount. 
It therefore seems to me that although in, 
cases where the subsequent mortgagee! 
pays an additional sum to which S. 74] 
would be applicable, no enquiry into thel 
intentioa to keep the debt alive is re¬ 
quired to be made, the real intention has 
to be ascertained in other case 3 and such 
intention, if not expre33ly declared, can 
only be inferred from all the surround¬ 
ing circumstances- In the present case 
I have already stated that the mortgage- 
deed did not itself recite the necessity 
for Rs. 1,890. If the mortgagee intended 
to keep it alive one would have expected 
him to take care to have a clear state¬ 
ment recorded to that effect. On the 
plaintiff’s own showing he believed that 
his mortgagors were the true owners and 
there was no apprehension in his mind 
that any other claimant would come for¬ 
ward to oust him. It is also clear that 
there was no other intermediary mort¬ 
gage. Thus there wa3 no apparent rea¬ 
son why the mortgagee should intend to 
keep alive the previous mortgage debt 
for the payment of which the money was 
being advanced. In this connexion it 
may also be noted that the old mortgage 
had merged into a decree and was no 
longer in existence as a mortgage, and all 
that was left to be done was to save the 
property from sale by payment of the 
decretal amount, We also have the fact 
that the amount was taken by the mort¬ 
gagors in cash and paid by them directly 
and not left in the hands of the mort- 


think that it can bo laid down that in 
every cise whore a subsequent mortgagee 
pays off a prior mortgagee he is entitled 
to subrogation. Where the prior rnort- 
jgage-debt is paid off out of the amount 
'left in the hands of the subsequent mort- 
jgagee for which there is a charge created 
(by the deed itself, S. 74 would apparent¬ 
ly be inapplicable. That section implies 
(a tender by the subsequent mortgagee on 
hi3 own account and not as an agent of 

I 

the mortgagor and gives to him a charge 
which would not otherwise have existed. 
In cases where money is paid out of the 
sums left in the hands of the subsequent 

(2) [1883] 9 CalT961=10 i7a7o2^=13 C.L.R. 
221 (P.C.). 

(3) [1909] 1 I. C. 633. 

(4) [1911] 21 M. L. J. 180=9 I. C. 139=9 
M. L. T. 258. 

(5) A. I. R. 1925 Mad. 219. 

(6) [1916] 14 A. L. J. 953=35 I. C. 647. 


gagee for the discharge of the prior debt. 
It could never have been the intentiou of 
the parties that the previous mortgage 
debt would be kept alive for the benefit 
of the subsequent mortgagee as against 
the mortgagors. In the absence uf any 
direct evidence or of any circumstances 
indicating why there should have been a 
reason for entertaining the intention to 
keep the previous mortgage-debt alive, 
it is impossible to hold that the previous 
mortgage debt was not extinguished by 
the payment, but was kept alive for the 
benefit of the subsequent mortgagee. 

Even if we assume that the subsequent 
mortgagee has himself paid the amount 
of the prior mortgage which Shafiq* 
ullah was bound by law to piy and the 
case is covered by S. 69, Contract Act, 
and he is entitled to be reimbursed, the 
claim against Shafiqullah is hopelessly 
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beyond time. It would undoubtedly be 
governed by Art. 61, Lim. Act, being 
money payable to the plaintiff for money 
paid for the defendant. The suit was 
brought much more than three years 
after such payment. 

I would accordingly allow the appeal 
and setting aside the decree of the lower 
appellate Court dismiss the plaintiff’s 
suit in toto. 

Pullan, J. —I am in agreement with 
the judgment of my learned brother but 
wish to add a few observations on two of 
the questions raised. The first question 
is the alleged conflict between Ss- 41 and 
52, T. P. Act. S. 41 is a provision which 
can be invoked by the transferee who has 
received property by transfer from the 
ostensible owner. And the section pro¬ 
vides that in order to defend the trans¬ 
fer of such a nature the transferee must 
show that he had taken reasonable care 
to ascertain that the transferrer had 
power to make the transfer and has acted 
in good faith. Taking reasonable care 
involves some enquiry as to the opinion 
of other persons interested in the proper¬ 
ty and the section lays down as a preli¬ 
minary that the transaction must be 
with the consent, express or implied, of 
such persons. It is not enough for the 
transferee to say that as far a3 he knows 
the other persons interested in the pro¬ 
perty have no objection to the transfer. 
He must take some definite step to ascer¬ 
tain whether they consent or not. This 
again does not mean that they consented in 
the past, but the transferee must ascertain 
if they consent at the time of transfer. 
A person who has filed a suit challenging 
the whole right of the transferrers to dis¬ 
pose of the property, ipso facto does not 
consent to the transfer. The fact that 
such a suit has been brought in good 
faith is one which the transferee must be 
able to ascertain by taking reasonable 
care. S 52 states the law as to the transfer 
of property when a bona fide suit has 
been brought challenging the right of a- 
transferrer. I would say that this section 
overrides S. 41. I would rather say that 
the sections are mutually exclusive. 
Whore a suit such as that brought by 
Shafiqullah has been instituted prior to 
the transfer S. 41 does not arise. 

Secondly I wish to add a few words on 
the subject of subrogation. The only 
section of the Transfer of Property Act 
which applies to subrogation is S. 74, 


and that section is confined entirely to a 
case of a subsequent mortgagee who ten¬ 
ders the amount of his mortgage to the 
next prior mortgagee. On general prin¬ 
ciples I am averse to extending Indian 
statutes in order to make them cover an¬ 
alogous cases. The proposed extension 
in the present case appears to me to be 
objectionable on several grounds. In the 
first place I have seen no authority 
which would permit a plaintiff to base 
his olaim on a principle which is inten¬ 
ded to be set up as a shield, but not used 
as a weapon of offence. Again, even if it 
were granted that the plaintiff can base 
his suit on such a plea it appears to me 
that he must have made his intention 
clear at the time when he entered into 
the transaction, and not kept it in 
reserve for use when he is seeking his 
remedy by litigation. When the plain¬ 
tiff advanced the money on this mortgage 
he had possibly tho knowledge that the 
cash advanced by him was to be spent in 
paying off the prior mortgage, but it is 
impossible to infer either from the facts 
known to us or from the probabilities of 
the case that he had any intention of 
reviving in his own favour the prior 
mortgage which had already been merged 
in a decree of the Court. Lord Macnau- 
ghten in the case of Liquidation Estates 
Purchase Go v. Willoughby (7) laid 
stress on the importance of the intention 
of the parties at the time. He said : 

“ Tho answer to this question depends npon 
the intention of the parties at the time and 
that intention must be found from the terms 
of the deed and the circumstances under 
which it was executed.” 

For these reasons I agree in the order 
proposed. 

By the Court. —This appeal is allow¬ 
ed and the decree of the lower appellate 
Court set aside and the plaintiff’s suit is 
dismissed in toto. But having regard to 
the finding of the District Judge that 
the plaintiff acted in good faith and was 
induced by the previous conduct of Shafiq¬ 
ullah Khan to believe that his mort¬ 
gagors were the true owners, we think 
that this is a fit case in which the par¬ 
ties should bear their own costs through¬ 
out. 

r.M./r.K. Appeal allowed . 


(7) [1838 J A. 0. 821=67 L. J. k Ch. 251=14 
T. L. R. 235=78 L. T, 329. 


948 Allahabad Rup Kishore v. Collector of Etah (Pullan, J.) 1929 

A. I. R. 1S29 Allahabad 948 ag made for 27th February can be taken 

SULAIM AN AND Pullan, JJ. fco be a vrocUmztion for the sale held on 


Rup Kishore — Decree-holder—Appel¬ 
lant. 

• v. 

Collector of Etah and others —Judg¬ 
ment-debtors—Respondents. 

First Appeal No, 17 of 1928, Decided 
on 16th July 1929, from order of Sub- 
Judge, Etah, D/ 7th January 192H. 

(a) Civil P. C., O. 21, R. 90 — Failure to 
state value of property does not necessarily 
amount to material irregularity. 

It is difficult to say that, in all cases an 
omission to specify the valuation ia neces¬ 
sarily a material irregularity, though there 
may be circumstancos in which it may bo- 
como necessary to specify the value in order 
to enable tho bidder to judge of the valuo 
of tho proporty : 20 All. 412, Dist. 

[P 040 C 2] 

(b) Civil P. C., O. 21, R, 90—Omission to 

affix proclamation on property itself 
amounts to material irregularity. 

Where tho sale proclamation is not affixed 
on any part of the property to be sold but on 
a tree at some distance from the place, the 
omissiou to affix tho sale proclamation on 
tho property itself as required by R. 54 (2) is a 
material irregularity. [P 950 C 1] 

(c) Civil P.C.O. 21, R. 90—Altering date 
of sale without notice to parties amounts to 
material irregularity. 

Where tho Court alters the date fixed fora 
sale without giving notico to the partios as 
required by R. GG v:2), there is a material 
isregularifcy, the sale being a sale of which no 
notico has been given and consequently of 
which no proclamation has been mado and 
where tho irregularity results in the property 
fetching a low price the sale should be sot 
aside. An adjournment under S, G9 (1) can 
take placo only on the date of the sale when 
tho parties have received their notice and 
have had opportunity of appearing at the placo 
of sale. [P 949 C 1, 2] 

Benod Behari Lal—iov Appellant. 

U.S. Bajpai —for Respondents. 

Pullan, J . —This is an appeal by an 
auction-purchaser against an order of tho 
Subordinate Judge setting aside a sale. 
The sale took place on 28th February 
1927, and certain property was sold for 
Rs. 6,500. The purchaser was the decree- 
holder. It is alleged, and the lower 
Court has held, that the property is of a 
much greater value and this fact is con¬ 
ceded by the appellant. We have, how¬ 
ever, to consider whether the low price 
was caused by a material irregularity in 
the proclamation or conduct of the salo. 
The first question raised is whether there 
was any legal proclamation of the salo 
for 28th February, and the second is 
whether supposing that the proclamation 


the 28fcb, that proclamation itself was 
irregular. I will take tho second point 
first. 

The proclamation of sale for 27th 
February contains the ordinary details 
required by law under R. 66, O. 21, 
Civil P. C., that is to say, there is a des¬ 
cription of the property to be sold and a 
statement of the incumbrances and the 
amount of the decree. There is no state¬ 
ment of the value of the property, and 
the lower Court has held that this is a 
material irregularity, relying upon the 
judgment of their Lordships of the Privy 
Council in the case of Saadatmand Khan 
v. Phul Kuar (1). I do not. consider 
that the remarks of their Lordships in 
that case are authority for holding that 
the Court must under Cl. (e), R. 66 (2) 
give a valuation of the property. What 
their Lordships held was that if the 
Court stated the valuation of the pro¬ 
porty, that must he considered to be a 
material fact- They did not say that 
this being a material fact must always 
he stated by the Court in the sale pro¬ 
clamation aud I am of opinion that it 
will be un wiso to direct that the Court 
should in every case give a valuation for 
the property to bo sold. It is clear that 
such actiou on the part of the Court 
might al'foct the price in an undesirable 
manner, and although certainly it is 
open to the Court to state anything 
which it considers material for the pur¬ 
chaser to know, and undoubtedly tho 
opinion of the Court as to the valuo of 
the property is a material fact, yot I am 
not of opinion that the Court should bo 
compelled by law to give this guide to 
tho purchaser. For the rost there are 
certain minor irregularities which have 
been mentioned in connexion with this 
proclamation; thus there is some doubt 
as to the drum having been beaten at 
the right place, and it \3 Slid that the 
notico was not affixed to the property 
itself hut on a tree in the neighbourhood. 
Failing definite proof that these irregu¬ 
larities affected theprice finally realized at 
the sale I should not ho disposed to hold 
that tho pro3lamation was defective as 
regards the sale fixed for 2<th February. 

But tho salo did not take place on 
27th February. It took place on the 

nil) [1898] 20~A11. 412 •=25 I. A. 146=7 Sar. 

390 (P.C.). 


1929 


Rur Kishore v. Collector of Etau (Sulaiman, J.) Allahabad 949 


28th. The reason for this is that on 21sfc 
February the amin who was the sale 
officer informed the Court that 27th Feb¬ 
ruary was a Sunday, and on 24th Febru¬ 
ary the sale officer gave an order to the 
amin to hold the salo on 28th February 
instead. The lower Court has gone into 
the evidence as to whether the change of 
date was notified by beat of drum and it 
has found that the evidence is conflicting, 
but in my opinion this is not an essential 
point in the case. Either the Court 
could adjourn the sale to the 28th under 
R. 69, 0. 21, in which case the old pro¬ 
clamation for 27th February was still a 
valid proclamation, and as the now date 
was within 14 days there was no need 
for any further action; or the Court 
could not alter the date from 24th Febru¬ 
ary to 28th without giving notice to tho 
parties concerned. R. 69, Cl. 1 runs as 
follows: 

“The Court may in its discretion adjourn 
any salo hereunder to a specified day and 
hour and the officer conducting any such salo 
may in his discretion adjourn tho sale record¬ 
ing his reasons for such adjournment.” 

It is clear to me that this rule so far 
as it relates to the officer conducting the 
sale can only apply to an adjournment 
on the date of the sale, and I see no 
reason to form a different opinion as to 
the rule relating to the Court. In my 
opinion the rule means that when the 
date of the sale arrives it may be ad¬ 
journed either by the Court or by the 
officer conducting tho sale Such an ad" 
journment takes place when the parties 
have received their notice and have had 
an opportunity of appearing at the place 
of sale. It is for this reason that there 
is no need for a fresh proclamation un¬ 
less the adjournment is for a longer 
period than 14 days But I am not pre¬ 
pared to hold that the Court can, un¬ 
known to the parties, at any time alter 
the date fixed for the salo to some other 
date without giving notice. In my 
opinion a sale held under such circum¬ 
stances would be a sale of which no 
notice has been given and consequently 
no proclamation. 

A proclamation for 27th February is 
not a proclamation for 28th February 
and a notice given for 27th February is 
not a notice given for 28th February. 
Unless the parties could bo proved to 
have been present on 24th February 
when the date was altered, it cannot be 
held that they have had a notice that 


the sale would be held on 28th, and I 
would, therefore, find that this salo on 
28th was made without any proclamation 
for that date as required under R. 66 f2J| 
and without any notice being given to 
the parties concorned. There is, therefore,: 
a material irregularity, and as it is ad¬ 
mitted that the sale took place for a very 
low value l am prepared to find that the 
irregularity committed is the cause of 
the low price. I am further led to this 
view by the fact that no notice of the 
altered date was given to the Court of 
Wards who represent the judgment- 
debtor in this case, and neither the 
judgment-debtor himself nor the Court 
of Wards had any representative present 
at the time of the sale. 

In these circumstances I would dis¬ 
miss this appeal. 

Sulaiman, J.— I agree that this ap¬ 
peal ought to be dismissed. Before a 
sale is set aside under 0 21, R.,90, it is 
incumbent upon the judgment-debtor 
to make out that there was a material 
irregularity or fraud in publishing or 
conducting the sale, and he must further 
show that he has sustained substantial 
injury by reason of such irregularity or 
fraud- 

That he has sustained a substantial 
injury admits of no doubt. The pro¬ 
perty was actually sold for a sum just 
exceeding Rs. 6,000 but several persons 
are prepared to offer much more. Indeed 
the judgment-debtor himself offered to 
take the property on payment of Rs. 
10,000 but the decree-holder who has 
himself purchased the property did not 
agree to accept less than Rs. 15,000. 
There can, therefore, be no doubt that 
the property has been sold very cheap 
and the judgment-debtor has suffered 
loss. The question for consideration is 
whether there has been a material 
irregularity and whether the loss is its 
consequence. 

The learned Subordinate Judge has 
referred to the fact that there was no 
mention of any value in the proclama¬ 
tion of sale. It is difficult to say that 
in all cases an omission to specify the 
valuation is necessarily a material irre¬ 
gularity, though there may be circum¬ 
stances in which it may become neces¬ 
sary to specify the value in order to 
enable the bidders to judge of the value 
of the property. I would, therefore, not' 
to be prepared to hold that in this pre- 1 
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sent oase the omission was a material 

irregularity. 

Under 0. 21, R. 54, sub-Cl. (2) it was 
necessary that the order for sale should 
be proclaimed at some place on or adja¬ 
cent to the property by beat of drum or 
other customary mode and that a copy of 
the order should be affixed on a conspi¬ 
cuous part of the property and upon a 
conspicuous part of the Court house. 
Admittedly the sale proclamation was 
not affixed on any part of the property 
which was going to be sold. It was 
hung up on a pipal tree at some distance 
from the place. An omission to affix the 
sale proclamation on the property itself, 
when it was required expressly by the 
Act, was a material irregularity. That 
fact might have contributed towards the 
absence of sufficient bidders on the date 
of the sale which prevented the proper 
price from being offered. 

The main circumstance which un¬ 
doubtedly has led to the property being 
sold for an inadequate price is that, on 
the report of the amin that the date pre¬ 
viously proclaimed was a Sunday, the 
Court directed that the sale should take 
place on the following Monday. No 
notice of this alteration of the date was 
given to the judgment-debtor or the 
Court of Wards in which the property 
had become vested. Admittedly no fresh 
proclamation of sale was i99ued. The 
evidence led by the decree-holder was to 
the effect that there was a fresh beat of 
drum on 27th and 28th February 1927, 
announcing that the sale would take 
place on 28th February. The learned 
Subordinate fudge, who heard this evi¬ 
dence has considered it unworthy of 
belief and has rejected it. I see no 
reason for taking a contrary view. 

The question for consideration is whe¬ 
ther there has been a material irregula¬ 
rity in the publication of the sale. The 
learned advocate for the appellant argues 
that under 0. 21, R. 69, the Court has an 
absolute discretion to adjourn any sale 
to a specified day and hour and that if 
the adjournment is not for a longer 
period than 14 days no frejsh proclama¬ 
tion is necessary. The rule, however, 
merely lays down that if the adjourn¬ 
ment is for more than 14 days a fresh 
proclamation shall be made. The argu¬ 
ment addressed to us on behalf of the 
respondent is that under this rule the 
Court can adjourn the sale only by an 


order passed on that very day i- e., the 
day fixed for the sale, and that it would 
not be a case of adjournment if the date 
is altered or the sale is postponed in 
advance. The language of the rule is 
undoubtedly ambiguous, but I am not 
prepared to commit myself to holding 
that the word 'adjournment** would not 
be wide enough to cover a postponement 
by an order passed in advance. 

But it seems to me that no exhaustive 
list of material irregularities is given in 
0. 21, and the absence of due notice to 
the parties concerned may in certain cir¬ 
cumstances itself amount to a material 
irregularity. The order in this particu¬ 
lar case was passed on a report received 
from the amin. It is not at all clear 
why Sunday was necessarily objection¬ 
able. The sale had been previously pro¬ 
claimed to take place on that date and 
prospective purchasers might have made 
arrangements to be present on that date. 
The date was suddenly altered without 
any notice having been given to the 
Court of Wards, which might have liked 
to send a representative to be present on 
that date. In this particular case the 
amin did not appear at the proper time 
ard place on 27th February to announce 
to the bidders, who arrived there, that 
the sale would take place on the next 
day, but merely absented himself. Thus 
even if bidders arrived on the scene on 
27th, they would have no means of 
knowing that the sale was going to take 
place the very next day. I am, there¬ 
fore, of opinion that the cumulative effeot 
of the entire proceedings is that there 
has been a material irregularity in the 
publication of the sale and that in con¬ 
sequence of it the judgment-debtor had 
suffered substantial loss inasmuch as the 
property had been knocked down for a 
grossly inadequate price. I would, there¬ 
fore, dismiss the appeal with costs. 
r.m./r.k. Appeal dismissed . 
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Sen, J. 

Mt. Kaluiya —Applicant. 

v. 

Hira —Opposite Party. 

Criminal Revn. No. 456 of 1929, De¬ 
cided on Uth July 1929, from an order 
of City Magistrate, Allahabad, D/- 13fch 
June 1929. 
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Criminal P. C., S. 488-Wife subjected to 
ciuelty and oppression is entitled to raainte- 
nance even though parties belong to low 
class. 

The words “just ground” in the amended 
Code invest the Magistrate with a large dis¬ 
cretion in the matter of granting mainten¬ 
ance. Where the evidence before the Magis¬ 
trate clearly shows that tho husband sub¬ 
jected his wife to a systematio course of ill- 
treatment and brutal oppression for a num¬ 
ber of years, there is just ground for the wife 
to refuse to live with her husband and she 
is entitled to maintenance. The fact that tho 
parties belong to a low class can make no 
difference. [P 952 0 1] 

Ajudhiya Prasad and A . P. Verma — 
for Applicant. 

M. M . Banerji —for Opposite Party. 

Judgment. —This is an application 
for revision of an order of a Magistrate 
of first class rejecting the petition of 
Mt. Kaluiya, which was made under S. 
488, Criminal P. C. The date of the ap¬ 
plication is 2nd April 1929. It wa3 
directed against Hira, the husband of 
Mt. Kaluiya. 

The parties are Koris by caste. The 
marriage between the parties took place 
about ten years ago and a girl was born 
about three years ago as the fruit of 
this marriage. 

No aspersion has been cast upon the 
character of Mb. Kaluiya. She has been 
a faithful wife and ‘has kept unsullied 
the bed of her lord.” It ha9 also not 
been alleged or proved that she has been 
guilty of such minor offences in the per¬ 
formance of her household duties which 
were in any way calculated to cause 
annoyance to or impair the comfort of 
her husband. 

The husband, however, appears to have 
conceived an intense dislike for his wife. 
He has practically put her away and has 
brought into his keeping a.chamar woman 
whom he has introduced into the house¬ 
hold. 

There is evidence on the record that 
the husband habitually ill-treats his 
wife and in this matter he was seconded 
by his Chamar mistress. The fact of 
Hira keeping a Chamar mistress led to a 
panchayat being held about three years 
back and the panchayat outcasted Hira, 
Mt. Kaluiya, although the wife of Hira, 
may have conscientious scruples in 
either living or .cohabiting with her 
outcaste husband. Time after time Hira 
has kicked and outfed her. Time after 
time as the result of this ill-treatment 
(the unfortunate woman has been com¬ 


pelled to run away from her husband 
who should have been her natural 
protector and has gone to seek shelter 
in the house of her father. Pancha- 
yats were convened on several occa¬ 
sions. The decree of the panchayat was 
that the wife should go back to her hus¬ 
band and try to make up with him.. In 
obedience to the fiat of the panchayat, 
the woman returned to her husband bub 
each time she failed because each time 
she became the object of her husband’s 
abuse and inhuman oppression. On the 
last occasion after the return of the 
wife he kept her without food for a day 
or two and then turned her out. 

At the time of presenting this applica¬ 
tion in the Court of the Magistrate Mt. 
Kaluiya was living in the house of her 
father. She had signified that she was 
nob willing to return to her old life. She 
had signified in the clearest terms that 
she was uot prepared to go and live in 
the house of her husband- In the peti¬ 
tion she had claimed Ks. 10 per month 
as her maintenance. 

Hira, the husband, as was to be ex¬ 
pected opposed the application. He 
stated that he was prepared to main¬ 
tain his wife upon the condition of the 
wife living with him. The wife refused 
to go back to her husband’s house to 
live with him. 

Section 488, Criminal P. C., contains 
the following proviso in Cl. (3) that : 

‘‘if such person offers to maintain his wife on 
condition of her living with him, and she 
refuses to live with him, such Magistrate may 
consider any grounds of refusal stated by 
her, and may make an order under this sec¬ 
tion notwithstanding such offer if he is satis¬ 
fied that there is just ground for so doing.” 

My attention has also been drawn by 
Mr. M. M. Banerji who appears for Hira 
in this Court to Cl (4) which runs a3 
follows : 

“No wife shall be entitled to receive an al¬ 
lowance from her husband under this section 
if she is living in adultery, or if, without any 
sufficient reason, she refuses to live with her 
husband, of if they are living separately by 
mutual consent.” 

The vital question in this case is whe¬ 
ther there was just ground on the part 
of Mb. Kaluiya for her refusal to go back 
to her husband to live with him. 

The learned Magistrate deals with 
this matter in the following strain : 

“There are occasional outbursts of temper 
even in well organised families and it is not 
a matter of surprise or of unusual import¬ 
ance that there should have -been such a 


952 Al/aiabad Mt..Kaluiya 

treatment of the wife by the husband who are 
Koris and unfortunately not very civilized 
and still governed by the social rules in force 
'among them.” 

The learned Magistrate continues : 

“the evidence of ill-treatment does not pro ve 
that the husband has been unusually bard 
on^her, judging of course from the standard 
of mutual treatment, observed among the 
class to which they belong or that he has 
been constantly and habitually treating her 
with cruelty.” 

It has escaped the notice of the Magis¬ 
trate that the words “that he habitu¬ 
ally treats his wife with cruelty” which 
occurred in the earlier Act have been 
omitted in the present Criminal Proce¬ 
dure Code and the words “that there is 
just ground for so doing” have been sub¬ 
stituted. The result of the amendment 
is that under the present Criminal Pro¬ 
cedure Code the right of the woman 
who is living separately from her hus¬ 
band is not restricted to payment of 
maintenance to cases in which she has 
been treated by her husband with habi¬ 
tual cruelty. The words “just ground” 
invest the Magistrate with larger dis¬ 
cretion in the matter of giving or grant¬ 
ing maintenance. Habitual cruelty may 
be a just ground but there may be other 
Igrouuds apart from habitual cruelty. 

I In the present case the evidence 
which was before the Magistrate, if pro¬ 
perly read and properly appreciate!, 
was capable of one and only one conclu¬ 
sion and that conclusion was that the 
musband Hira had subjected his wife to 
‘a systematic course of ill treatment and 
brutal oppression for a nu nberof years. 

It wa3 not that the husband had 
'slapped” his wile witn his open hand 
once or twice in the ceurse of five years. 
Even this would have been reprehensi¬ 
ble and could not have been justified but 
it might have been attributed to “oc¬ 
casional outbursts of bad temper.” 

The evidence shows that he used to 
abuse his wife. This by itself could not 
have been a very serious matter but the 
evidence further shows that time after 
time he kicked and culled her, turned her 
out of the house and on one occasion 
kept her . without food for one or two 
days* If this evidence was not evidence 
of habitual ill-treatment and habitual 
cruelty, what was it? 

It is astounding that the Magistrate 
ha3 advised the woman to go and live 
with her husband. He says : 
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“There is no reasonable justification for the 
wife to refuse to go and live with him.” 

Is it reasonably certain that the hus¬ 
band will not ill-treat her again, if she 
returns ? An appeal to the experience 
of the past presents a sad outlook for 
the wife and makes it more than proba- 
able that the return of the wife would 
give rise to a resumption of the ill- 
treatment. 

The learned Magistrate was wrong in 
holding that the matter would be 
lightly brushed aside as being due to 
occasional outbursts of temper-” 

Then again is the husband to be al¬ 
lowed to be brutal towards his wife on 
the ground that he is a Kori by caste or 
oa the ground that the husband is : 

“unfortunately not very civilized and still 
governed by the social rules in force among 
them.” 

The British Indian Legislature in en¬ 
acting S. 488, Criminal P. C., makes 
no distinction betweea a blue blooded 
patrician of a very high caste and social 
standing and another person who is the 
lowest of the low in the social strata. 
The effect of the legislation is levelling 
and humanizing If a pjerson, belonging 
to the Kori ca9te, having sufficient means 
is not alive to the duties and responsi¬ 
bilities towards his wife and neglects 
or refuses to miin'ain his wife, he is 
ameoaole t) the provisions of S. 488, 
Criminal P C. [f one of his reasons for 
his not attending to his duties is that 
unfortunately he is not very civilized,” 

S. 488, Criminal P. C should be applied 
in the case and the provisions of that 
section should be administered as a 
hea lthy antidote to his barbarous ten¬ 
dencies. 

[ am not aware of any social rules 
prevailing in the Hindu system of 
society, at the present day and hoar .or 
in comparatively recent times which 
allow or countenance the habitual ill- 
treatment of the wife by the husband 
nor am I aware of any custom in vogue 
which would compel upon the return of 
the wife to the husband is spite of his 
habitual ill-treatment, rendering there¬ 
by the wife subject to a perpetual course 
of brutal and inhuman treatment. The 
learned Migistrate has observed that 
the husband is not a man with sufficient 
means being of the labouring class. The 
complainant stated in her petition that 
the husband was a mason or brick-layer 
and that he earned Rs. 1-4-0 a day. Thi3 
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statement was not traversed by Hira. 
This statement has also not been tra¬ 
versed by bis counsel who appears be¬ 
fore me to-day. Tbe monthly income of 
Ilira if he gets work day after day would 
amount to Rs. 37-8-0. Treating his 
monthly earnings on an average as about 
Rs. 21 a month and making allowance 
for days when Hira might be left with- 
out any work, I direct that Hira should 
pay to his wife Ra. 8 a month and that 
the payment should be made on the 
tir3t day of every month commencing 
from 1st August 1929. The result is 
that subject to the remarks indicated 
above I allow tbe application for revi¬ 
sion, set aside the order of the Court 
below and direct that Hira should pay 
Rs. 8 per month to his wife Mt. Kaluiya 
from 1st August 1929. In view of the 
peculiar circumstances of the case I make 
no order as to costs. 

R.M./r.k. Application allowed . 
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Sqlaiman and Boys, JJ. 

Anrup If isir —Plaintiff—Appellant. 

v. 

Ram Harakh Misir — Defendant — 
Respondent. 

Second Appeal No. 1554 of 1927, Deci¬ 
ded cn 7th June 1929, from decree of 
Addl. Sub-Judge, Azxmgarh, D/- 27th 
May 1927. 

(a) Civil P. C. t O. 20, R. 14-(Per6Vai- 
man, /.)—Joint decree does not pass title to 
all joint decree-holders even if one pays 
amount Rights of decree-holders will have 
to be determined in case dispute arises— 
(■Hoys, J. contra), 

Sulaiinan , /.—The mere fact that a joint 
decree has been passed in favour of all has 
not the necessary result of passing title to all 

joint decree-holdera even if one of them pays 
che amount. The rights of deoree-holders as 
to their shares will have to be determined in 
case dispute arises. A joint deoree-holder 
refusing to contribute towards payment of 
purchase money is not entitled to recover a 
share of property on an offer to pay the pro¬ 
portionate amount subsequently. [P 954 C 1 , 2] 

f .%^ lQ absence of definite allegation 
that the deoree-holder is depositing money 
s,olely on his own account and claims to reap 
the benefit of the whole decree, the Court 
can only assume that the payment is bein" 
made for the benefit of all decree-holders. 

(k) r- ^ ^ J p 95 6 C 2 ] 

(b) Civil P. C., O. 20, R. 14-Title to pro¬ 
per y accrues from date of payment—Mere 
passing of decree does not confer any title. 

Order 20, R. 14 ( 1 ) (b) lays down that the 


title to property shall bo deemed to hav r ' 
aocruod from the date of the payment of pre¬ 
emption money. A rnero passing of decree 
does not confer aDy title on tho plaintiff. 

[P 954 0 2) 

(c) Agra Pre emption Act, S. 13—Persons 
equally entitled to pre-emption must pay 
equal consideration—To determine shares of 
joint plaintiffs circumstances under which 
payment is made are to be taken into 
account. 

Section 13 clearly lays down that persons 
equally cntitlod to pro-omption must pay an 
equal share of consideration. Therefore in 
order to determine in wha 6 proportion the 
joint plaintiffs are to share tho property tho 
circumstauces under which tho payment was 
made must in each case be enquired into, 

, , [P 954 C 2] 

(d) Civil P. C., O. 21, R 15— (Per Siclai- 
viin t J .) Deposit of pre-emption money is 
neither proceeding in execution nor step-in¬ 
aid of it—O. 21, R. 15, does not apply— 

(Boys, J. contra). 

Sulaiman, J. The deposit of pre-emption 
money within the time fixed by the Court is 
neither a proceeding in execution, nor any 
step-in-aid of it. 0. 21, R. 15, therefore, does 
not apply to the doposit of purchase money ; 
All. S. A. No. 50G of 1925, Rel. on. [P 955 C lj 

Boys, J. In pre-emption proceedings there 
is one decree and one only and any step taken 
by the decree-holder by virtue oi the pre¬ 
emption decreo to secure his rights is a step 

in execution, Application for delivery of pos¬ 
session is an application in execution, O. 21 
R. 15, applies to these. [P 957 C 1] 

N. Upadhiya— for Appellant. 

Shiv Prasad Sinha —for Respondent. 

Sulaiman, J— This is * plaintiff’s 
appeal arising out of a suit for declaration 
and possession. Tbe parties to tho pre¬ 
sent suit had jointly instituted a suit 
for pre-emption and a joint decree was 
passed in their favour by the trial Court. 
The pre-emption money was deposited in 
the name of the preseut defendant Ram 
Harakh Misir. The present plaintitf 
Anrup Misir does not appear to have 
attempted to deposit any money or to 
apply to the civil Court for execution of 
the decree or for delivery of the property 
to him. Ram Harakh Misir, however, 
applied for execution in bis own favour 
alleging that the amount had been deposi¬ 
ted by him alone. Execution was allowed 
and the possession was delivered to him 
of ^ the entire pre-emption property. In 
spite of an objection raised by Anrup 
Misir in tho revenue Court, Ram Harakh 
Misir succeeded in obtaining mutation 
of names. Anrup Misir then filed the 
present suit for a declaration that he had 
paid half the pre-emption money and 
asked for possession of the half share. In 
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his plaint- he did not offer to pay half the 
amount in case it was found that he had 
not paid it, but later on his vakil made a 
statement in the trial Court to that 
effect. 

Both the Courts below have found that 
the plaintiff had not paid a pie to the 
defendant on account of the pre-emption 
money as was alleged by him. The first 
Court decreed the suit on payment of 
half the amount but the appellate Court 
has dismissed it in toto. 

The main question raised before us_on 
behalf of the appellant is that when a 
joint decree for pre-emption had been 
passed in favour of two plaintiffs, the 
payment by even one of the plaintiffs 
would enure for the benefit of both the 
decree-holders and both would be en¬ 
titled to equal shares in the property, 
the defendant at best should recover the 
half of the amount which the plaintiff did 
not pay. 

In order to answer this question it is 
necessary to consider the true nature of a 
pre-emption suit. Several persons may 
be entitled to pre-empt a sale. They 
may institute separate suits each claim¬ 
ing the whole property and all the suits 
may be consolidated and their respective 
rights and priorities be determined, or 
they may agree to institute a joint suit 
for pre-emption. 

Order 20, R. 14, Civil P. C , provides 
the form which a pre-emption decree may 
take. Where the rival claims to pre¬ 
emption have been adjudicated upon, the 
decree has to specify their respective 
rights as provided in sub-Cl. (2). But 
where the plaintiffs do not ask the Court 
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joint decree in his favour should, in 
spite of a refusal to contribute towards 
the payment of the purchase-money or 
even an express desire to withdraw, still 
be entitled to recover a share of the pro¬ 
perty on an offer to pay the propor¬ 
tionate amount subsequently. The pre¬ 
emption money has got to be paid wifchio 
the short time fixed for its payment. A 
co-plaintiff who refuses to pay the * 
amount within that time cannot be 
allowed to claim the property, say after 
1L years, if he then is in a position to 
contribute. It therefore seems to me 
that the rights of the joint decree-holders 
as to the shares which they are entitled 
to in the property on account of the 
payment of the purchase-money, will 
have to be determined in case a dispute 
arises. The property cannot be divided 
among them automatically merely be¬ 
cause the decree was a joint one. 

This result in my opinion follows from 
the following considerations. R. 14, 
Sub-Cl. (1) under Cl. (b), 0. 20, Civil P. C. 
lays down that the title to the property 
shall be deemed to have accrued from ^ 
the date of the payment. It is therefore 
clear that a mere passing of the decree 
does not confer on the plaintiffs any title 
to the property. It is the payment of 
the pre-emption money which gives them 
such title. A similar provision is to be 
found in S. 24, Agra Pre-emption Act 
(Act No. 11 of'1922) which lays down 
that a person who has obtained a decree 
for pre-emption in respect of any pro¬ 
perty shall aoquire no title to have the 
property until he pays the purchase- 
money into Court in accordance with the 


to adjudicate upon their respective rights 
inter se, a joint decree may be passed and 
if the amount is deposited in compliance 
with the decree, the defendant has no 
concern with the way in which the pro¬ 
perty is to be shared by the plaintiffs. 

But I am unable to hold that the mere 
jfact that a joint decree has been passed 
in favour of all has the necessary 
result of passing title to all the joint 
decree-holders even if only one of them 
pays the amount. Any pre-emptor is at 
liberty to withdraw at any stage and he 
may withdraw even after the decree and 
before the date fixed for payment. The 
remaining pre-emptor would then have 
a right to deposit the whole amount and 
pre-empt the entire property. I cannot 
see why a co-plaintiff, who has got a 


pre-emption decree. 

That in order to get equal shares in 
the property persons equally entitled to 
pre-emption mu 9 t pay an equal share of 
the consideration is clearly laid down in 
S. 13, Pre-emption Act. I therefore 
think that in order to determine in what 
proportion the joint plaintiffs are to 
share the property the circumstances 
under which the payment was made must 
in each case be enquired into. 

If any one of the co-plaintiffs has 
really refused to contribute towards the 
payment of the purohase-money and in 
that way impliedly withdrawn his olaim 
and the payment of the whole amount is 
made by the other co-plaintiff the whole 
property ought to go to the latter. ® 
the other hand, the mere fact that to* 
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whole amount; has been paid by one 
co-plaintiff would not destroy the right 
of the other, if there was any understand¬ 
ing between them that the payment 
would be made on behalf of both and 
that the accounts would be adjusted 
afterwards. 

In the course of the argument it was 
urged that the deposit of the amount in 
' pursuance of the decree was a proceeding 
in execution, and 0. 21, R. 15 applied to 
it and that the joint deoree could not be 
executed in favour of one decree-holder 
without protecting the interests of the 
other. It was therefore contended that 
the necessary result was that the entire 


property passed to both the decree- 
holders. I am unable to accept this 
(Contention. The deposit of the pre-emp¬ 
tion money within the time fixed by the 
; Court is neither a proceeding in execu¬ 
tion of the decree nor any step-in-aid of 
it. In fact a conditional decree has 
been passed and jt does not become a 
perlect decree in favour of the plaintiffs 
for pre emption of the property until 
? that condition has been fulfilled. In 
case of its non-fulfilment the decree i s real¬ 
ly one of dismissal of the suit. Dalai, J. 
in Narain Oat Tewari v. Ram Baran 
[S. A. No. 506 of 1925, decided on 
19th October 1927) also held that such 
deposit was not in execution of the 
decree. [ therefore do not think that 

0. 21, R. 15 applied to the deposit of 
the purchase-money. 

In the present case the Court which 
passed the pre-emption decree ordered 
the delivery of possession in favour of 
Rim Harakh Misir apparently without 
any investigation of the matter. That, 
however, does not, in my opinion, pre¬ 
clude the question from being gone into 
in the present case. 


Coming to the facts of the present cai 
the plaintiff alleged that he had actual] 
paid half of the amount of the pre-em] 
tion money to the defendant before tl 
deposit was made. On this aliegatic 
he cannot possibly say that he had real! 
not paid the amount but there was a 
understanding between the parties ths 
Ram Harakh should pay the whole an 
the parties would adjust their account 
afterwards. The defendant in his writ 

ten statement asserted that the plainti 

had been included for the mere purpos 
of preventing him from colluding wit 
the vendees and that when the plaint! 


was asked at the time of depositing the 
money he said that he was in debt and 
could not pay the amount. The lower 
appellate Court has recorded a distinct 
finding that the defondant's allegation 
that the plaintiff was merely a dummy 
and was associated in the pre-emption 
suit to make his collusion with the 
vendees impossible’. On this finding 
there could not possibly have been any 
intention in the minds of the parties 
that the plaintiff should have a share in 
half of the property and the accounts 
would be settled between them after¬ 
wards. The deposit of the whole amount 
was made by the defendant on his own 
behalf and in my opinion the plaintiff 
cannot take advantage of it in order tc 
claim half the property, even though he 
is now prepared to pay his half share off 
the pre emption money. 

The suit was rightly dismissed by the 
lower appellate Court. 

Boys, J. This is a plaintiff’s appeal 
arising out of a suit for a declaration of 
his right to one-half of certain property 
and possession thereof. The present suit 
arises out of an earlier pre emption suit. 
The present plaintiff and the present 
defendant jointly as co-plaintiffs brought 
suit No. 32of 1925 against one Ram Baran 
for pre-emption on the ground that ths 
so-called deed of gift to him by one Ram- 
baran was in reality a sale, and that they 
were entitled to pre-empt. The present 
plaintiff had apparently a superior claim 
to that of the defendant if he had chosen 
to enforce it separately. But the two 
the present plaintiff and the present 

defendant, did in fact bring the suit 
jointly. 

On 20th May 1925, a deoree was passed 
in the ordinary form contained in 0. 20. 

R. 14, para. 1, providing for the payment 
of Rs. 1,075 and the usual 30 days. 

On 28th May 1925, the joint decree- 
holders joined in an application asking 
for further time as they had appealed 
in reference to the amount of the con¬ 
sideration money. It is not clear, a 3 w© 
have not the pre-emption record before 
us, how time was extended, for the only 
order on the application is “File.” 

On 6th July 1925, a deposit was made 
by the present defendant of the full 
amount of Rs. 1,075. 

On 12th December 1925, the present 
defendant applied for and obtained deli¬ 
very of possession to him alone, and theic. 


i 
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applied for mutation. The plaintiff re¬ 
ceiving notice of the mutation proceed¬ 
ings objected, but his objection was dis¬ 
allowed on the ground that the defendant 
was in sole possession, aud mutation was 
effected in favour of the present defendant 
alone. 

Hence the present suit which the 
plaintiff has brought asking for a declara¬ 
tion that he has a half share in the pro¬ 
perty, and further that a decree for pos¬ 
session of half may be passed if he be 
iound to be out of possession; and he 
wrought this suit on the allegation that he 
r.ad paid to the defendant half of the con¬ 
sideration money of the property before 
the money was deposited. 

The trial Court found against the 
plaintiff on the allegation of fact, and it 
further found, but not in very precise 
Terms, that the plaintiff was really a 
lummy. The words of the trial Court 

iu ra : 

He was joined as a party so that he /nay 
.i'o: bring a collusivo suit for tho vendees. 
'Illi3 is a good gronnd. A real vendee genoral- 
Jy tries to catch hold of some preferentially 
entitled person to pre-empt aud admit the 
whole sale consideration and sometimes cheri¬ 
shes a hope to get tho property through somo 
device or another. An anxious pro-emptor 
therefore not only files a suit but labours 
hard to bring in his file preferentially entitled 
persons so that there • may nob bo a collusive 
action with an adverse effect against tho pro- 
omptor’s suit. I, therefore, hold that plain¬ 
tiff did nob pay the amount he alleges aud tho 
whole sum was a matter of fact deposited by 
Ram Harakh ’’(the present dofendant). 

On tho issue whether tho plaintiff was 
Entitled to any relief, the trial Court 
notwithstanding the finding which I 
■rave quoted, held that the plaintiff was 
entitled to a decree for possession of half 
on payment of half the purchase money. 

Both parties appealed. The lower ap¬ 
pellate Court held definitely that the 
present plaintiff was merely a dummy, 
.ad was associated in the pre-emption 
suit to make his collusion with the ven¬ 
dees impossible. It also found against 
the plaintiff that that ho had paid none 
of the money, and dismissed the 
plaintiff's appeal, and allowing the 
defendant’s appeal set aside the decree 
of tho trial Court and dismissed the 
plaintiff’s suit with costs. 

Plaintiff appeals now to this Court 
againBt both the decrees of the lower ap¬ 
pellate Court. The present Second Ap¬ 
peal No 1551 of 1927 is against the de¬ 


cree of the lower appellate Court in the 
defendant's appeal to that Court. 

The plaintiff-appellant’s contention is 
that the payment of Rs. 1,075 by the de¬ 
fendant respondent in the pre-emption 
suit was a payment which, even if made 
by tho defendant, as found by both 
Courts, entirely out of his own pocket, 
enured equally to the benefit of the plain- M 
tiff, and that similarly the application 
of 12th December 1925, for delivery of ** 

possession to the defendant alone mu9t 
be taken as enuring also to the benefit of 
the plaintiff. 


If there were no further facts found 
than those I should be inclined to hold 
that the plaintiff’s appeal must be de¬ 
creed and the decree of the trial Court 
restored. We have been referred to 0- 20, 
R. 11, which provides for the form of 
decree in a pre-emption suit. It appears 
to me to be impossible to hold that the 
trial Court in a pre-empbion suit must, 
when the money is deposited by one of 
two or more co-plaintiffs, inquire into 
the question whether the money is de¬ 
posited on behalf of all the plaintiffs or 
only on behalf of one. 

We have nothing before us to show 
with what accompanying statements the 
tender of the money was made- We have 
got the accompanying application before 
us, owing to the absence of the pre-emp¬ 
tion record, and so we can only assume 
that it contained no specific allegation that; 
the defendant was depositing the money 
solely on his own account and claimed to 
reap the whole benefit of the decree: and 
in such circumstances I think that the 
trial Court should and could only assume 
that the payment is being made for the 1 
benefit of all the co-decree holders.. 

I noed not enter into the question of 
what action the Court should take if the 
application of the person depositing the 
money did show that he was claiming to 
deposit solely on his own account and 
claiming the whole benefit arising from 
such deposit. It may be that the trial 
Court s proper courso would be to refuse 
to accept the money or to accept it pro¬ 
visionally and issue notice to the other 
decree-holders. I have not to determine 
that question in this caso. 

It is urged for the defondant that the 

deposit of money in accordance with a 
pre-emption decree is nob part of 
tion proceedings so as to make • • 

R. 15, applicable. On the other hand 
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;may reasonably be suggested that in pre¬ 
emption proceedings there is one decree 
and one only, and that they differ from 
proceedings in a mortgage suit, where 
there is a preliminary and a final decree, 
and that any step taken by a decree- 
holder by virtue of the pre-emption 
decree to secure his rights is a step in 
execution. It is difficult to see what it 

is, if it is not a step in execution. The 
idecree stands complete and the decree 
holder desires to obtain his rights under 

it. It is necessary, before he can de¬ 
mand delivery of the property by an 
application for such delivery, for him to 
show that he has paid the money. It is 
difficult to see how an application to be 
allowed to deposit the money can be re¬ 
garded as an application in the suit, and 
if it is not an application in execution, 
then it is difficult to see into what cat¬ 
egory it will fall. I have already held 
that piima facie a deposit must be taken 
to bo made on behalf of all the decree- 
holders, and I would further hold that 
the principleof 0. 21, R. 15 is applic¬ 
able and that this is an additional reason 
for holding that where there i 3 nothing 
to show, as in this case, that the person 
depositing the money was claiming the 
solo benefit of the rights following upon 
such deposit to the exclusion of his co¬ 
decree-holders the trial Court can and 
can only treat the deposit as made on 
behalf of all the decree-holders. 

Again, if the appellant had secured, as 
he should have done, the summoning of 
the pre emption record, it would almost 
certainly have been found that the ten¬ 
der of the money had been accompanied 
by a prayer for the delivery of the pro¬ 
perty amd, if that were so, it would bo 
still more difficult to suggest that it was 
not a proceeding in execution to which 
O. 21, R. 15, would directly apply. 

So far, then, I would hold that the 

deposit whether made by the defendant 

£ t , P ° eket or Q0fc < enured to 

the benefit of the plaintiff also. 

Sioulady I would hold that the ap. 

plication of 12th December 1925, for 

delivery of possession to the defendant 

tz:Zo:r d ? oubt - 

which o 21 R 0 S° re , an plication to 

<Dd not in ’ff 5 aP , Phe(3 ' The Court 

suh-R 2 R any order under 

that the’ plaintiff' wodd 1 be 
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This is, however, iu fclio present caao 
by no means all. Both Courts have 
found, the lower appellate Court in tiio 

most express terms, that the plaintiff 
was merely a dummy in the proceedings 
induced by the present defendant to Join 
as a co-plaintiff merely in order that he 
might net be put up by the original 
vendee to bring a collusive suit which 
would defeat the present defendant. In 
face of this finding I have no hesitation 
in holding that the present plaintiff can¬ 
not now plead that the deposit male 
by the defendant enured to his benefit or 
that the possession obtained by him in 
wbat was undoubtedly execution of the 
decree enured to his benefit, and the suit 
of the plaintiff was rightly dismissed. 

I would add that, in my opinion, if 
neither the appellant nor the respondent 
secures the presence of a necessary re¬ 
cord for the information of the Court 

hearing an appeal, the one or the other 

has only himself to blame if the ordi¬ 
nary presumptions are made against him 
It is ordinarily too late at the hearing 

of the appeal to suggest that the hear! 
mg should he interrupted and the case 
adjourned for the record to be sent for 
[would dismiss the appeal with costs* 
By the Court: The appeal i 3 dismis- 
sed with costs including in this Cou>-fc 
fees cm the higher scale. 

R.U./r.K. Appeal dismissed, 
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Mukerji and Niamatullah, JJ. 

L- Bal Krishna and osiers—Plaintiffs 

Applicants. 


v. 


Ram Kishun and o</tm-Defend;.>ats 
Opposite Parties. 

Civil Revn. No. 228 of 1928 Decided 
on 12th July 1929, from an order S S 
bub Judge, Banda, D/- 21st July 1928 

(a) Civil P C., S. 115 - Court decidin'* 
that it should proceed with suit doe. not 
decide case within meaning of S. 115, 

Where the Court below decides that ir 
should proceed with a suit, it does not decide 
a case within tho meaning of S 115 an-i no 

revision lies The questicS whether thecal 

of a particular suit or issue should go oj or 
should be stayed, is no question on the merits 
of the case and tho decision of the question 
cannot be said to be the decision of an i*X 
iu the case. The whole fchiog relates to a 
matter of proceduro. A case must be some¬ 
thing complete in itself so that it m- b 9 
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treated as independent matter : A . I. R. 1921 
AU . 1 (F. B.), Ref . [P 358 C 2 ; P 959 0 1] 

(b) Civil P. C., S. 115 — Where suit 
•has been stayed under S. 10, Court proceed* 
ing to try suit even under order of appellate 
Court having no notice of order under S. 10 
•acts improperly. 

Whore the appellate Court has not been in¬ 
formed that the suit was stayed under S. 10 
rand it orders it to be taken up forthwith, 
thinking it to be pending without adequate 
cause, the Court below if it proceeds with the 
3uit aots improperly. The order of the appel¬ 
late Court cannot override express provisions 
of law and it is open to a party aggrieved 
to ask Court below to reconsider its order, 
^though no revision is maintainable. 

[P 959 C 2] 

K. N. Katju —for Applicants. 

P. L. Banerji —for Opposite Parties. 

Mukerji, J. —The questions that we 
have to decide in this petition for revi¬ 
sion are : (1) whether a revision is enter- 
fcainable and (2) whether the order of the 
Court below was right: 

The facts of the case, briefly, are these: 
The plaintiffs represent two or three 
brothers and the respondents represent 
the third brother, Lai Man. A partition 
suit was instituted by Lai Man, in his 
lifetime, and it is now pending for final 
decision before His Majesty in Council. 
The question in that case is whether Lai 
Man had separated or had an interest 
still left in the family property, on the 
-ground that he was still joint with Lis 
brothers and their descendants. The ap¬ 
plicants who were the plaintiffs in the 
Court below, filed a second suit, being No. 
32 of 1925, for recovery of certain moneys 
due from debtors, as a delay in recovery 

of the debts would entail a loss of the 
property. Among the defendants were 
not only the debtors but also the repre¬ 
sentatives of Lai Man the respondents. 
The debtors paid the money into Court 
and the sole dispute in the suit remained 
between the very parties who are parties 
to the litigation now before the Privy 
Council. The learned Subordinate Judge, 
before whom the suit (No. 32 of 1925) 
came, directed that the trial of the second 
suit should be stayed till the final deci¬ 
sion of the former suit. 

While the trial was stayed, the plain¬ 
tiffs thought that they, being the owners 
of more than one-half share of the money 
in deposit, should be allowed to take 
away the amount deposited in Court on 
furnishing security. They made a request 
to the Court below accordingly, and that 
request was gran' ri. Thereupon the 


present respondents came up in revision 
to this Court (No. 47 of 1927). 

This Court in the said revision case, 
set aside the order of the Court below 
and remarked that the decision as to who 
should have the money could not be ar¬ 
rived at, till the suit No. 32 of 1925 
was decided. Th6 learned Judges could 
not discover the cause of the delay in 
the disposing of the suit No. 32 of 1925 * 
and directed the Court below to proceed * 
with the suit. Evidently, nobody 
pointed out to the learned Judges that 
S. 10, Civil P. C., had been applied, 
without contest by the other side, and 
the suit could not be decided as desired 
by those Judges. 

On receipt of the order of this Court, 
as contained in the judgment passed in 
revision on 9th February 1928, the 
learned Judge of the Court below pro¬ 
ceeded to try the suit and, therefore, the 
question whether Lai Man was joint 
with his brothers or not. Thereupon the 
plaintiffs (of suit No. 32) have come up 
in revision. 

For the respondents, Mr. Peary Lai 
Banerji has not, for once even, contended 
that S. 10, Civil P. C., was inapplicable. 

His contention was that the Subordinate 
Judge acted on the orders of this Court 
and, therefore, it cannot be said.that he 
acted with material irregularity. He 
further argued that the Court below had 
not decided a ‘case’ within the meaning 
of S. 115, Civil P. C., and that therefore 

a revision was not competent. 

To take the second point first, it ap¬ 
pears to me that when the learned Judge 
in the Court below decided that he would 
proceed with the suit, he did not decide 
a * case ’ within the meaning of S. 115, 

Civil P. C. In the Full Bench case of 
Buddhu Lai v. Mewa Bam (1) the majo¬ 
rity of the learned Judges held that a 
decision of one of the issues m a suit > 
could not be taken to be the decision of a 
‘ case ’ within the meaning .of S. 115, and 
that a revision would not lie to contest 
that decision. In this case, although.an 
issue was actually framed on the question 

• f r* ■ ■ ■ 


applicability or otherwise 01 a. re, 
P. C., strictly speaking, no suohi 
arose. The question before the 
was whether it should proceed 
the trial or should stay its hand' 
sion of this question could only 
in or delay the disposaUf thesujii 
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bufc, otherwise, it had no effeofc on the 
merits of the .case. Strictly speaking, 
therefore, the question whether the trial 
|of a particular suit or the trial of a par¬ 
ticular issue should go ou or should be 
stayei is no question on the merits of 
the case, and the decision of that ques¬ 
tion cannot be said to be a decision of an 
issue in tiie case. The whole thing re¬ 
lates to a matter of procedure. The 
[Court has to decide, having regard 
to the facts of the case before it 
and the facts of a previous case, whether 
it should stay its hand till the earlier 
suit is finally decided or whether it shall, 
forthwith, proceed to hear the case. 
When the Court decides either way it 
decides a matter of procelure which has 
nothing to do with the merits of the case. 

^The result is that there is no decision 
of a case. The Court has to pass orders 
( at every step, but every order cannot be 
[called the decision of a ‘ case. ’ A ‘ case ’ 
must be something, complete in itself, so 
that it may be treated as an independent 
matter. Though, therefore, the Full 
J Bench case quoted above is not strictly 
applicable, I am of opinion that no 

case has been decided, and no revision 
therefore lies. 

Coming to the second point, viz. : the 
Court below has acted in pursuance of 
an order of this Court and, therefore, it 
cannot be said that it has acted with 
material irregularity, I am of opinion 
that the argument is entirely fallacious. 

iQOQ° Py Ju ^ CQ0n ^ 9th February 

1J28 has been handed over to us by Dr. 
Katju. A perusal of it clearly shows 
that the learnoi Judges of this Court 
were never told that the trial of suit No. 
d2 of 1925 had been stayed under the 
provision of S. 10, Civil P. C. The order 

!, fch0 0ourfc . expedite the hearing, was 
!. 0 , on the fact that the learned Judges 
.lound that the suit instituted in 1925 
was still hanging fire without any ade¬ 
quate cause. Naturally, the learned 
fudges would express the desire that the 
icase should be taken up forthwith. But 
this desire expressed by this Court could 
no override the express provisions of 
‘aw It was never meant by this Court, 
as the judgment itself shows, that the 
subordinate Judge was to override the 
Jaw. The Subordiuate Judge might have 
made a representation to this Court, 
seating tne circumstances under which 
the trial of the case had been stayed, and 


asked whether it was the intention 
this Court that the case should be pro¬ 
ceeded with, even under the circumstan- 
oes stated by himself. In my opinion, 
on receipt of a copy of the judgment of 
9th February 1923 the learned Subordi¬ 
nate Judge could have and should have 
contented himself with recording an 
order, describing the circumstances under 
which the trial had been stayed and say¬ 
ing that the stay order passed by his 

predecessor-in-office should stand. As I 

have already 3tated, no attempt has 
been made to support the order of 
the learned Subordinate Judge on the 
merits. The learned Subordinate Judge 

himself does not say that the justice 
ot the case requires that the stay order, 
previously passed, should now be can- 
celled and the trial of the case should' 
be proceeded with. In the circumstances' 
10 order of the Court below mu 3 fc be 
treifced as improper. 

Although no revision is maintainable, 
it is always open to the applicants be¬ 
fore us to ask the Court below to recon- 
aider its order, and it is likely that the 1 
Court will see its way to reconsider it. 

The petition fails and I would dismiss 
it. As the respondents have no case and 
as the order complained of, which is an 
improper order, was passed at the in¬ 
stance of them, and the revision fails on 
a technical ground, T would direct the 

parties to pay their own costs in this 
Court;. 

Niamatullah, J,— I agree to the order 
which my learned brother proposes to 
Pisa. It is not necessary to decide the 
question whether an order staying or re- 
lusing to stay a case, on the ground that 

, .’ ^ lvi i P- C., applies or does not ap¬ 

ply, is or is not a ‘case decided’ within 

the meaning of S. 115, Civil P C By 

an order, dated 21st December 1925, it 
was ruled by a previous Munsif that ’ S. 
lJ, Civil P. G applies, aod the suit was 
consequently stayed. This order has not 
been reversed by any higher Court and 
19, in my opinion, in full force. The 
°™er of this Court, dated 9th February 
1923, was passed on a petition for revi- 
eion directed against a different order, as 
pointed oat by.my learned colleague. A 
remark to the effect that the suit should 
proceed occurs only casually, and was 
made without any intention of interfer¬ 
ing with the order of stay, already re- 
forred to. The attenion of the Court was 
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not drawn to it, and no reference is made 
to it in the judgment of this Court. It 
is inconceivable that thi3 Court should 
have set aside an order which was 
not and could not hive benn then 
called in question. I have dwelt on 
this aspect of the case, as I apprehend 
all subsequent proceedings, being in dis¬ 
regard of the mandatory provisions of S. 
10, Civil P. C. may be challenged as 
taken without jurisdiction, and the 
Court below should do well to take timely 
action in the matter. 

I agree with my learned colleague that 
the Court below has not decided any 
‘case.’ It has not itself decided whether 
S. 10, Civil P C., applies. That ques¬ 
tion was decided before, and as I read, 
the judgment of the lower Court was not 
reopened. It has merely directed the 
case to proceed. An order of thi3 charac¬ 
ter cannot be said to be one ‘deciding a 
case’ within the meaning of S. 115, Civil 
P. C. This being so, I concur in dis¬ 


t - y * si 

bound to re-weigh before delivery is taken 
where there is no risk-note. 

Rule 73 shows that at the request of a con¬ 
signee a Station Master is bound to re-weigh 
a consignment if from any cause whatever 
the consignee suspects that there may be 
under-weight. The proposition holds true in 
case when there is no risk note, and oannot 
be applied generally to cases of risk-note 3 : 
15 C. L. J. 211; 22 C. IP. N. 310; 11 A, L. /. 
772L 22 G. IP. iV. 902 and 58 I. G. 200, Dist .; 13 
A- L. J. 417, Ref. [P961C2] 

G. Acjarwala —for Appellant. 

U. S. Bajpai and Laldli Prasad 
Zutshi~(ov Respondents. 

Judgment —This is a second appeal 
by a plaintiff against concurring decrees 
of two lower Courts dismissing his suit 
for damages against the B. I. Ry. Co. 
and the Secy, of State for India in Coun¬ 
cil. The point which has been argued 
before us in appeal is a very short point 
of law. The lower appellate Court found 

iu the paper-book on p. 16, line 16 : 

“ From the evidence on the record and the 
oircumstanc93 and probabilities of the case, 

I am satisfied that plaintiff's son refused to 


missing this application. 

Ti. m./r.K. Application dismissed. 
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Bennet and Iqbal Afimad, JJ. 

Bhullan Mal Asa Ram— Plaintiff— 
Appellant- 

v. 

Scry, of State and another —Defen¬ 
dants—Respondents. 

Second Appeal No 1303 of 1926, De¬ 
cided on 17th July 1929, from decree of 
Addl Sub-Judge, Bulandshahr, D/- 14th 
April 1926. 

(a) Railways Act, S. 72 (1)—Sub S. (1) 
does not exclude other sections of the Con¬ 
tract Act, in regard to bailment. 

The subseotion deals with the responsibi¬ 
lity of the railway company for loss, deten¬ 
tion or deterioration only. It does not ex¬ 
clude other sections of the Contract Act, in 
regard to bailment. If S. 72 had inteuded to 
exclude them, there would have been a refer¬ 
ence to them in S. 72 (3). [P 910 G 2) 

(b) Contract Act, S. 160—It is duty of 
railway company to deliver goods in ac¬ 
cordance with reasonable directions of 
consignee. 

Under S. 1G0 it is tho duty of the railway 
compauy to deliver the goods in accordance 
with the directions of the oonsignor provided 
those directions are reasonable. When the 
consignor enters on the raihviy receipt that 
another person is to be the consignee S. 160 
also applies to directions for delivery, given 
by the consignee. [P 960 G 2] 

(c) Railways Act, S. 72—E. I. Ry. Traffic 
Code, Part 2, R.73 — Railway company is 


take delivery of the goods in question because 
the Station Master was not prepared to re- 
weigh the goods, as desired by plaintiff's son 
and not because the Station Master wanted 
plaintiff’s son to sign tho delivery book before 
showing the goods to the latter. A railway 
company is not bound by law either to re- 
weigh goods or certify shortage at the time 
of delivery to the consignee. Therefore, the 
refusal of a railway company to re-weigh 
goods boforo delivery does not justify a con¬ 
signee in refusing to take dolivery of the 
goods : vide, Suraj Mal Marwari v. Agent 
B.N.Ry. Co. (1) and Kolcamal v. G.I.P . 
Ry. Co. (2).” 

The consignment was booked to the 
plaintiff as consignee, and it is admitted 
by the learned counsel for the respon¬ 
dents that there was no risk-note, and, 
therefore, the consignmens travelled at 
railway risk. We consider, however, 
that this factor that there has been no 
risk-note is not of importance in decid¬ 
ing the general question as to whether 
the consignee has a right to demand re- 
weighment before taking delivery. The 
learned counsel for the respondents relies 
on a number of rulings which begin with 
Janki Das v. B. N. By. Co. (3). In 
that ruling it is noted that the plain- 


afused to take delivery of the goods which 
■o consigned to them except on oorfcam 
iditions with which the railway company 
•e not required by law fo compl y. They 

ij [T919] 59 !7C. 200. 

2) [1913] 11 A. L. J. 775 n =21 I. C 428. 

)) [1912] 15 C. L. J. 211 = 13 I. 0. 509-16 

C. W. N. 356. 
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demanded a reweighment and a certificate of 
shortage. The railway is not required by 
law either to reweigh or to certify shortage.” 

This was in the judgment of the Dis¬ 
trict-Judge. The point as to whether 
the railway company was bound to 
comply with a demand for reweighment 
was not discussed at all in the ruling 
and it will be noted that what the 
plaintiff demanded was not merely a 
reweighment but a certificate of short¬ 
age. Accordingly this ruling is no 
authority whatever for the proposition 
advanced by the lower appellate Court. 
But this ruling has been treated as 
authority for this proposition by all sub¬ 
sequent rulings to which reference has 
been made. Thus in Bamjash Agar - 
wala v. Indian General Navigation 
and By. Co. Ltd. (4), the decision 
is based solely on Janki Das v. B. N . 
By. Co. (3) without any further 
reason whatever. We may also note 
that the circumstances in Bamjash 
Agancala v- Indian General Navigation 
and By. Co. Ltd. (4) were different, be¬ 
cause it was a case where goods had been 
conveyed by a steamer and on arrival of 
the goods at the place of destination 
the plaintiff’s servant paid the freight, 
signed the bill of lading and gave a 
clear receipt in the delivery register of 
the defendant company. It was after 
this that he asked the booking clerk to 
reweigh the goods that the refusal was 
made. The next to which reference has 
been made is Jagan Nath Marwari v. 
E, I. By. Co. (5). There is no reason 
whatever given in the judgment of the 
single Judge who decided this case. The 
above three rulings were of the Calcutta 
High Court. The next case is of the 
Patna High Court, Sura] Mal Marwari v. 
Agent, B. N. By. Co. (l), In this ruling 
reference is made to the three decisions 
of the Calcutta High Court and no rea¬ 
son is given for the decision that: 

a railway company is not bound by law 
either to reweigh goods or certify shortage 
at the time of delivery to the consignee.” 

The next case to which reference was 
made was of the Allahabad High Court 
in Jwala Prasad k Co. v. G. I. P. By 

(6). That case was materially different’ 
because the railway company did ac¬ 
tually reweigh the consignment before 
giving del ivery and the question was 

(4) [1917] 22 C. 

/ " \ 1 Al T-r * .. * OOl , 


(5) 

(G) 


1918] 22 0. W. N. 902=45 I 0 933 

[1913] U A. L.J. 772=21 1.0 448 
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whether the railway company was bound 
to open the consignment which consisted 
of wine in boxes and examine it before 
delivery. That question is materially 
different from the one before us. There 
is, however, printed at pp. 775 and 77G 
a judgment otherwise unreported of this 
Court in Kokamal v. G. I. By. (2). In 

that judgment it is noted as follows: 

It is quite clear that the real reason why 
the plaintiff declined to take delivery of the 
chillies was not that the railway staff re¬ 
fused to reweigh them, but that they refused 
to reweigh them and allow the plaintiff to 
make remarks in their books which, accor¬ 
ding to them were incorrect.” 

That is a materially different pro¬ 
position from the proposition of the 
lower Court and so far as the ruling 
goes, it indicates that the plaintiff would 
have been within his rights if he had 
confined his demand to a mere reweigh¬ 
ing of the goods. 

On behalf of the appellant reliance is 
placed on a judgment of this Court in 
The BohilJchand and Kumaun By. v. 
Ismail Khan (7). This was no doubt 
the judgment of a single Judge of this 
Court, but we consider that it is of 
weight. It was held that the railway! 
company was bound to offer the con¬ 
signee reasonable facilities for weighing 
the goods on the spot. In this ruling 
the consignment was under a risk-note* 1 
In the prasent case there was no risk- 
note, and, therefore, the case for the 
consignee is still stronger. At p. 421 it ; 
is laid down: 

" The consignee was entitled to have the 
goods weighed then and there before he sur¬ 
rendered the railway receipt. When this 
had boon done he was entitled to endorse ou 
the back of the railway receipt a statement 
that ho accepted delivery of the consignment 
as it stood, while taking note of the faot that 
its actual weight was only so much and not 
the full weight as given in the railway receipt 
itself. He would probably also have been 
entitled to add to his endorsement any re¬ 
marks which he might think proper to make 
for his own protection regarding the appear¬ 
ance of the consignment at the moment of 
his accepting delivery. The Station Master 
or other local officials of the railway com¬ 
pany at the delivery station were bound to 
offer to the consignee reasonable facilities 
for weighing the goods on the spot, anJ 

would in my opinion be going beyond their 
legal rights if they insisted on the surrender 1 
of the railway receipt with a mere endorse¬ 
ment to the effect that the goods therein 1 
specified had been duly received, before, 
allowing the consignee aocess to the goods 
for the purpose of verifying the weight.” 

(D [1915] 13 A, L, J, 417=29 1, (J, 2(J7. * 
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We consider that that is a sound ex¬ 
position of law on the subject. As none 
of the rulings in question deal with the 
fundamental laws on the subject, we 
consider that a brief reference may be 
made to these provisions of law. S. 72, 
Railways Act, lays down as follows: 

The responsibility of a railway adminis¬ 
tration for the loss, destruction or deteriora¬ 
tion of animals or goods delivered to the ad¬ 
ministration to be carried by railway shall, 
subject to the other provisions of this Act, be 
that of a bailee under Ss. 151, 152 and 161 
Contract Act, 1872.” 

It will be noted that this subsection 
deals with the responsibility of the rail¬ 
way company for loss, destruction or 
deterioration only. It does not exclude 
other sections of the Indian Contract 
Act in regard to bailment. If S. 72 had 
intended to exclude those other sections, 
then there would have been a reference 
to those other sections in S. 72(3) which 

s tiy s * 

“ Nobbing in the common law of England 
or in fcho Carriers Act, 1865, rogarding res¬ 
ponsibility of common carriers with respect 
to the carriage of animals or goods shall af¬ 
fect tho responsibility as in this section de¬ 
nned of railway administration.” 

It is only liability of common carriers 
under the common law of England and 
under the Carriers Actol 1865 that is de¬ 
clared not to be applicable to railway 
companies- Accordingly we hold that the 
sections of the Contract Act dealing with 
bailment do apply to a railway company, 
except so far as they may be excluded by 
the Railways Act or rules made under 
that Act. One of these sections of the 
Contract Act is S. 160, which runs as 
follows : 

‘‘It is the duty of the bailee to return, or 
deliver according to the bailor s directions, 
the goods bailed, without demand, as soon as 
the timo for which they were bailed had ex¬ 
pired, or the purpose for which they were 
bailed had been accomplished.” 

Accordingly under this section it was 
ithe duty of tho railway company to deli¬ 
ver the goods in accordance with the 
directions of the consignor, provided of 
course that those directions were reason¬ 
able. When the consignor enters on a 
railway receipt that another person is to 
be the consignee, we consider that S. 167 
also applies to reasonable directions for 
delivery given by the consignee. The 
Indian Railways Act, S. 54, states that 
rules may be made by the railway ad¬ 
ministration subject to the control of the 
Governor* General in Council for the 
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delivery of goods. A printed book of such 
rules for the East Indian Railway has 
been produced by the counsel for the 
company and placed before us. It is 
styled as “East Indian Railway Traffic 
Code, part 2, Goods Traffic.” It would no 
doubt be open to the railway company to 
make a rule on this subject directing that 
there should be no reweighment on deli¬ 
very, but we find no 9uch rule as con¬ 
tained in this Manual. R. 73 deals with 
the subject and it provides that a propor¬ 
tion of not less than 20 pet cent of all 
goods should be reweighed at the desti¬ 
nation. 

It also provides that packages showing 
signs of pilferage or from any cause 
whatever suspected of underweight, must 
in all cases be separately reweighed 
in the presence of the Station Master, in 
addition to those cases provided for in 
the traffic rules. That rule shows that 
at the request of a consignee a Station 
Master is bound to reweigh if from any 
cause whatever tho consignee suspects 
that there may be underweight. It is 
not necessary that the package should 
show signs of pilferage or damage. In 
addition to this case there is also the 
general provision laid down that no less 
than 20 per cent of the consignment must 
be reweighed. Accordingly we consider 
that the spirit of rules intends that under 
request of a consignee reweighment 
should be made. It is entirely a reason¬ 
able request, for if a consignee takes 
delivery of a consignment and removes 
that consignment from the station pre¬ 
mises, it is very difficult for him to get 
it reweighed elsewhere with reliable evi¬ 
dence which would be accepted by a 
Court that the whole consignment as 
delivered to him by the railway company 
had been reweighed. In fact the only 
chance that a consignee has of proving to 
the satisfaction of a Court that there was 
shortage of weight in the consignment 
on arrival at the destination is by having 
that consignment reweighed by the ser¬ 
vant of the railway company before it is 
removed from the railway company’s 
premises. If we were to uphold the con¬ 
tention of the railway company, it would 
be almost impossible for any consignee to 
prove a claim for shortage in weight 
against the company. No doubt it may 
be a habit of consignors to exaggerate the 
weight of a consignment, but in order 
that they should do so there must be dis- 
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honesfe connivance on the part of the 
railway company’s staff. 

We consider that the corrrect proposi¬ 
tion of law is that a railway company is 
bound to reweigh a consignment before 
delivery is taken at the request of the 
consignor. We lay down this proposition 
;in a case in which there is no risk-note. 
As risk-notes vary in their terms, we do 
not apply the proposition generally to 
cases of risk-notes. 

Accordingly we remand this case to the 
lower appellate Court for disposal on 
issue 4 which i3 : “ what relief if any 
is the plaintiff entitled to ?” We have 
held that the plaintiff is entitled to re¬ 
lief on account ol the railway company 

wrongfully refusing reweighment of the 
goods on his request. The lower appel¬ 
late Court will arrive at a decision as 
to what is the amount of damages to 

which the plaintiff is entitled and will 
grant him a decree for that amount. 

Costs hitherto incurred will be costs 
in the case. 

R.M./r.k, Case remanded . 
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Mukerji and Niamatullah, JJ. 

Airman Bahadur— Plaintiff—Appel- 


v. 


Fateh Bahadur Singh and others — 
Defendants—Respondents. 

First Appeal No. 411 of 1926, Decided 
cn 25th July 1929, against decision of 
Sub-Judge, Basti, D/- 7th May 1926. 

(a) Limitation Act, S. 8—Where piaintiff 

js minor when cause of action arises time 

does not run against him until minority is 
over. 

Under S. 8, when plaintiff is a minor when 
ne cause of action arises, time does not run 
against him until the minority has ceased- 

A suit brought within prescribed period after 
minority is over la not barred : .4.7. R. 1925 
1 ’ C ‘ 33 » Dist - [P 96*5 0 1] 

(b) Hindu Law - Widow-Coropromi.e- 

Whcre widow agree, by way of compromise 

h 1 u8band died j° lnk and that *be is 
entitled only to maintenance, she cannot be 

said to represent estate and compromise by 

her does not bind reversioners. 

Per Mukerji, J.— Where by way of compro- 

m ! a ® th ® " ldow aa ys that her husband died 
joint with the opposite parties and therefore 
she is not entitled to possession but is entit¬ 
led only to maintenance, it oannot be said 
Lhat the widow represented the estate and 
that compromise arrived at by her would bind 


the revorsionors. The moment she says that 
her husband died joint she disclaims all title 

to represent her husband’s estate for on her 

o.vn admission there is no estate to represent. 
Her act therefore cannot hind those whoso 
allegation is that there was such estate and 
that on the death of the widow the estate 
would devolve on them : 33 All, 356 (1\ C). • 
A. I. R. 1925 I\ C, 272, Dist. [P 965 C 2j 

(c) Hindu Law—Widow—Compromise by 
pardanashin widow not with full apprecia¬ 
tion of circumstances and not after taking 
legal advice does not bind reversioner. 

Per Niamatullah, J .—Compromise by a par¬ 
danashin widow not entered into with full 
appreciation ol the circumstances and not 
after taking competent legal advice does not 
bind the reversioners. [p 971 q 2 ] 

(d) Hindu Law-Partition—Father is com¬ 
petent in his lifetime to effect separation 
in family Deed of partition giving separate 
shares to sons has effect of partition — 

Separatmn by metes and bounds is not 
necessary. 

The father is in his lifetime competent 
under Hindu Law to effect a separation in 
the famUy U he gives his sons equal share 

with h.mself. A deed of partition giving sepa¬ 
rate shares to the sons has the effect 0 ' 1 
partition. The mere fact that the share of 

one son is not separated by metes and bounds 

or shat the father describes the sons as joint 
does not affoct the status of the family split 
up by the deed of partition : 2 Mad. 317 not 

He f- [P 967 0 2 ; P 968 C 1 ] 

JlS rdS and Pi,raSe5 ~' la au,ad ’ 

The word ‘ la-aulad ’ in vernacular means 
issueless or without any sons or daughters. 

Kailash Nath Katju and Harnandan 
Prasad— for Appellant. 

Peare Lai Banerji and A. Aziz—t 0 v 
Respondents. 

Mu , ker Ji’ J L This is kh® plaintiff’s 
appeal. The following pedigree will 

explain the history of the case and tho 

relationship among themselves of 
actors in this history : 

(For pedigree see p. 964) 

The ancestor, Naurang Singh, owned 
both ancestral and self-acquired pro¬ 
perty held jointly by himself and his 
hve sons. In tho year 1893, on 7th 
January, he executed a document entit¬ 
led Deed of partition ” which will be 
found at p. 57 of the paper book. One of 
the important points that wo have to 
decide in this appeal will be the effect of 
this document on the status of the family 
One of the immediate results of the deed 
was that Jai Karan Singh the eldest son 
began to live separately. Naurang Singh 
died on 5th May 1895. Within a few 
months of his death (aocording to one 
party six months and according to tho 
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other, some 15 months) Dirgbijai Singh that effect, that after the decree was- 
died. Mt. Manraj Kunwari’s name was made in favour of Fateh Bahadur Singh- 
recorded in the place of her husband in and Raghuraj Singh, on 12th June 1916, 
the khewat. In 1914, Fateh Bahadur either Balkaran Singh or his son Gan- 
Singh and Raghuraj Singh alias Banke dharp Singh instituted a suit against the-- 
Singh, instituted a suit against Manraj two successful plaintiffs for recovery of 
Kunwari, to obtain a declaration that his third share in‘the property of Dirg- 
she was a widow of a joint Hindu family bijai Singh, and succeeded in that suit, 
and had no right to the property over This is, presumably, the reason why 
which her name had been recorded in the Gandharp Singh has been made a party 
khewat. In the alternative, they claimed to the present suit. 

possession over two-thirds of the pro- The principal defendants contend that' 
perty, on the ground that the remaining the only person who separated from the< 
one-third belonged to the third brother family was Jaikaran Singh and that as a- 
Balkaran Singh who was made a pro- matter cf fact and as a matter of law, the-, 
forma defendant, see p. 107 of the printed rest of the family remainsd united and 
record. Dirgbijai Singh died as a member of the 

After some time, the parties, excepting joint Hindu family, that Mt. Manraj 
Balkaran Singh, came to terms and an Kunwari’s name was recorded in the 
agreement, to be found printed at p. 113 khewat for the sake of her consolation,, 
of the record, was executed on 18th May but she was evilly influenced by certain 
1916. On 12th June 1916, the learned adversaries of the defendants and they" 
Subordinate Judge passed a decree in instigated her to institute suits for 

Babu Naurang Singh (died 5th May 1895) 

I 

Daulat Kuar 

i I I I I ' I 

Jiikaran Balkaran Dirgbijai Fateh Raghuraj SiDgh Mb. Harkra;) 

S 1Q gh Singh Singh Bahadur alias Banko Singh Kunwari 

Jagannath Gandharp Singh Mt. Manraj Kamta Prasad 

alias Gannu Singh Kunwari (wife) 


Mt. Jasodra Kuwari 
daughter=Hanuman Singh 

Nirman Bahadur Singh, sou 


favour of the plaintiff for the entire 
amount of the property in suit and not 
only two-thirds see the decree which is 
on the record but which has not been 
printed. Being dissatisfied with this 
agreement on the part of her mother 
Mt. Jasodra Kunwari, with her son, the 
present plaintiff-appellant, instituted the 
suit out of which this appeal has arisen, 
to obtain a declaration that. Dirgbijai 
Singh died separate from .his brothers 
and that the agreement executed by Mt. 
Manraj Kunwari was of no effect and 
consequence on the interest of the le- 

versioners for the time being. 

To this suit, the two surviving bro¬ 
thers of Dirgbijai Singh, viz., Fateh 
Bahadur and Raghuraj Singh aad the son 
of Balkaran Singh, viz., Gandharp Singh 
ar 9 parties as principal defendants. Mt. 
Manrai Kunwari has been added as a pro¬ 
forma defendant. We are told, though 
there is nothing on the printed record to 


arrears of rent and ejectment of tenants- 
and ultimately to make an application in 
the revenue Court for separation of her 
share by 'partition, that these unlawful 
acts on the part of Manraj Kunwari led 
to the institution of the suit in 1914 
which was ultimately compromised, and. 
rightly compromised, that the said de¬ 
cree in the suit of 1914 is binding on the- 
plaintiff and tha suit is barred as res 
judicata and that the claim is also barred 
by time. During the pendency of the suit 
Mt. Jasodra Kunwari died and her son 
was left as the only plaintiff in the suit.. 

The learned Subordinate Judge framed 
the necessary issues and found on all the 
issues against the plaintiff. 

The points that we have, therefore, to< 
determine are all the points that arise in 
the suit and they may -be stated a3 fol¬ 
lows. 

1. Whether the suit is time-barro d 
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2. Whether the suit is barred as 
Tes judicata ? 

3. Whether the agreement executed 
by Manraj Kunwari is binding on the 
‘plaintiff ? 

Whether Manraj Kunwari ex- 
scuted the agreement of 1916 with full 
knowledge of its effect ? 

5. Whether Dirgbijai Singh died 
separate from his brothers? 

The first point that calls for decision 
is the point of limitation. The learned 
Subordinate Judge applied S. 120, Lim. 
Act and as the suit had been filed more 
than six years after the making of the 
agreement, he thought the suit was lia¬ 
ble to be dismissed as Joarrad by time. 
Tt is, however, clear that if Art. 120 
applies, as it undoubtedly does then the 
cause of action for the plaintiff who is 
a minor of 7 years of age, could not have 
arisen till his birth. It could not be 
said that the cause of action arose in 
1916, Besides, the surviving plaintiff 
being a minor at the date on which the 
cause of action arose and the date of 
the suit the suit cannot be timebarred. 

The learned counsel for the respon¬ 
dent has argued that the cause of action 
would arise in the year 1916, even 
though the appellant wa 3 not born on 
that date. As an authority, bo cited 
the case of Ranodip Singh v. Parme • 
shar Prasad (l). That case has no ap¬ 
plication whatsoever. That wa 3 a case 
of a Hindu father selling off property and 
the sons suing for setting aside their 
father’s alienation. Art. 126 applied to 
the case and the starting point of aliena¬ 
tion was not ' when the cause of ac¬ 
tion arose, but “ the date of the taking 
of possession by the alienee, ” The 
starting point was a definite one and 
whether the plaintiffs or any one of 
them were born or not at the date of the 

alienation the limitation began to run 
all the same. 

I hold that the suit is not barred by 
limitation. 

The next question of importance is 
that of res judicata. It has been argued 
that Mt. Manraj Kunwar represented 
the entire estate of Dirgbijai Singh and 
a decree, although by consent, obtained 
against her by the first two defendants 
would operate as res judicata against 
person9_claiming as rever sion ers. The 

U) A. I R.1925 P 0. 33=47 All. 165=52 
I. A, G9 (P. 0.). 


principle is now well recognized 
that the widow, although a limited 
owner, represents the entire estate of 
the last male holder and any decision ob¬ 
tained against her either on a fair trial 
on contest, or on a bona fide compromise 
which amounts to a family arrangement 
would be binding on the estate represented 
by the widow. It is enough to quote one 
of the latest cases on the point, Kunni 
Lai v. Govind Krishna (2), But the 
case in my • opinion has no application 
where the widow does not accept the 

position of representing the estate and 
agiees that there is no estate to repre¬ 
sent. Where by way of compromise tbe 1 
widow says that her husband died joint 
with the opposite parties and therefore, 
she is not entitled to possession and is 
entitled only to a maintenance, it cannot 
be said that the widow represented the es¬ 
tate and a compromise honestly arrived 
at by her would bind the reversioners. 
The reason is very simple. The moment 
the widow says that her husband died 
joint, she disclaims all title to re¬ 
present her husband’s estate, for on 
her own admission, there is no es¬ 
tate to represent. Her act, therefore, 
cannot bind thoso whose allegation 
is that there was such an estate on the 

death of the widow that estate would 
devolve on them. 

It was argued by tbe learned counsel 
for the respondents that if this were the 
true stato of tbe law a decree obtained 
against a widow after a bona fide contest 
ending in the total failure of the widow 
would not bind the reversioners. In 
my opinion, the judgment obtained 
against a widow in an honestly fought 
case, to the effect that the widow’s bus- 
band died joint, would bind the rever¬ 
sioners. This would be so, because 
the widow maintained, to the last that 
there was an estate to represent, 
she did her best to represent that estate! 

If she lost the case, it was in spite of 
her attempt to save it and not because 
she agreed with the opposite party that 
there was no estate of her husband that 
survived his death. 

I asked the learned counsel for the 
respondents to cite one single case in 
which the Privy Council may have held 
that a decree on a widow’s admission 
that no estate of her husband existed was 

(2) [1911] 33 All, 356=10 1. C. 477=38 I 4 
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binding on the reversioners. The learned 
counsel could cite only the case of Mata 
Prasad v. Nageshar Sahai (3). This 

case, in my opinion, has no application 
here. When Rani Chandra Kunwar 
entered into a compromise with Kunwar 
Narendra Bahadur, Kumar Narendra 
Bahadur was the reversioner on the 
death of Chandra Kunwar and there was 
nobody else who could take at that 
moment, on Rani Chandra Kunwar s 
death. Their Lordships take care to say 
that the compromise was the best in 
the circumstances” of the ca3e. Even if 
the Rani’s husband had been separate, 
the Rani could not claim anything be¬ 
yond the life estate and that life estate 
sho got by a compromise with Narendra 
Bahadur, In the last but para. 1, at 
p. 899, (of 47 All) their Lordships say: 

Narendra Bahadur was in their Lordships’ 
opinion, the nearest agnate of Wazir 
Ghand. If the property was subject to the 
provisions of Hindu Law, as their Lordships 
find, whether he was joint or separate from 
Wazir Ghand, ho was entitled to the property 
on the death of the widow. The compromise 
in fact, gave effect to this rule of the Hindu 

Law.” 

This was the real reason of the deci¬ 
sion of their Lordships and this in no 
way lays down that a lady who dis¬ 
claims the very title to represent the 
estate, must yet be regarded as repre¬ 
senting the estate, so as to bind the re¬ 
versioners who would succeed, if theie 
were an estate. 

In my opinion, the decree passed on 
foot of the compromise on 12th June 
1916 is no bar to the maintenance of 
the present suit. The third question is 
whether the agreement executed by 
Manraj Kunwar is binding on the plain¬ 
tiff. The reasons given in deciding 
point . 2 apply to this issue and I 
hold that the agreement entered into by 
Manraj Kunwar, however bona fide her 
act may have been, i3 not binding on the 

plaintiff. ,. 

Point A. — In view ot my hndin 0 

on issue 3 it is not necessary to decide 
the question whether Manraj Kunwar 
executed the agreement of 1916 with fu 
knowledge and appreciation of it3 term3 

and effects. The direct evidence ad¬ 
duced on behalf of the respondents on this 
point is very poor but circumstantial 
evidence is no doubt strong. The imme¬ 
diate cause of the institution of th e suit 

(3) A. I. R. 1925 P7c. 272=47 All. 883=28 
O. C. 352=52 I. A. 399 (P.C.). 


by the first two defendants was that? 
Manraj Kunwar had filed an application 
for partition of the village Narkhoria. 
After the suit in the civil Court had 
been decided, one would expect, Manraj 
Kunwar would press her application for 
partition in the revenue Court, if she 
thought that the compromise gave her a 
right to remain in possession in the 
place of her husband. The suit was 
finally disposed of in 1916, and the fact 
that Manraj Kunwar never took any 
steps to find out how the suit had been 
decided and the fact that her name was 
removed from the villages other than 
those over which she was allowed to 
remain in possession in lieu of-main¬ 
tenance, go to show that Manjraj Kun¬ 
war knew what she had done. I hold 
that Mt, Manraj Kunwar knew the 
effects of her own act and the compro¬ 
mise is undoubtedly binding on her. But 
as I have said, this is immaterial, If 
the agreement is binding on Manraj 
Kunwar, it is not binding on the plain- 


ff. t . 

Point 5. — This is the most im- 
Drtant point in the case. The history 
the family is given in the parti- 
on deed of 7th January < 1893. It 
as executed by Narendra Singh alone. 
q said that he was possessed of both 
icestral and self-acquired property and 
a was living jointly with his sons. He 
Lid that in his lifetime there was a dis- 
ate between himself and his sons about 
irtition of property and therefore, in 
rder to remove disputes he thought it 
3 cessary to make a partition during his 
fetime of the property among his 
airs, so that, after his death there 
tight bo no dispute of any kind among 

1 tho five sons of his about both the 
tovoable and immovable properties left 
y him. He accordingly reserved for 
iraself and after him for his wife, a 
nail property (an eight annas share) m 
illage Chariband and divided the rest 
E tho property among his five son3. 
'he mode of division ia very clearly 
iven in the schedule, which is a part ot 
he partition deed, at p. 59 of t ;h .e record 
'he eldest son Jainarain got a fifth share 
o the village of Narkhoria and th0 0 ' 
ire shares of the family situated in two 
ullages. The rest of the property wa^ 
ivided in equal shares am ° ng 
ither remaining four sous. Nauran 
irovided that, on his death and on t 
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death of his wife, the property in Chari- 
band should be divided equally among 
his five sons. He divided the family 
house in this way that he gave the resi¬ 
dential house to his four sons and a 
small shed and a female elephant to his 
eldest son. The father had a debt of 
Rs. 2,000 and the partition deed recites 
1 that Jaikaran Singh gave him one-fifth 
of that, namely Rs, 400 in cash. The 
result was that Jaikaran was exempted 
from paying his father’s debt, Naurang 
Singh further provided that if any of 
his four sons, whom he described as 
joint, died childless (la aulad) and left a 
widow, she would get only maintenance 
and not a share in the property, He 
further provided that if any of the four 
sons inherited any property he should 
be deprived of his share in the ancestral 
property. On foot of this deed it is con¬ 
tended on behalf of the appellant that 
the necessary legal effect of the deed was 
a splitting up of the family into six por¬ 
tions, five portions being represented by 
each of the sons and the sixth by the 

* father. 

According to the deposition of the de¬ 
fendant, Righuraj Singh alias Banke 
Singh, Dirgbijai Singh died six months 
after his father’s death. The father 
himself died a little over two years after 
the execution of the deed of partition. 
The time that elapsed between the exe¬ 
cution of the deed of partition and the 
death ol Naurang Singh and Dirgbijai 
Singh was not so large as to enable us 
to expect the existence of clear and co¬ 
gent evidenoe indicating the separation 
of the family. All that we know is that 
Jaikaran Singh, who was a very trouble¬ 
some man, became entirely separated and 
the father and the other sons continued 
to live in the old dwelling-house, I 
would further note that mutation of 
names did not take place till the death 
of nob only Naurang Singh, bub also that 
of Dirgbijai Singh. On the death of 
these two men, the property that was 
held in the family excepting the pro¬ 
perty given to Jaikaran Singh, was divi¬ 
ded into four equal shares according to 
the terras of the :_deed of partition, which 
is expressly quoted as a deed of partition 
and Manraj Kunwar’s name was recorded 
where Dirgbijai Singh’s name would have 
been recorded had he been alive : vide 
P- 82, para. 3 : It is true that in that 

* V0 ry application the surviving brothers 


of Dirgbijai Singh said that they wanted 
to have the name of Manraj Kunwar 
recorded “simply in order to please her,’ 
but, as a matter of law, any state¬ 
ment made by a party cannot be evi¬ 
dence in his favour. The fact remains 
that Manraj Kunwar’s name was re¬ 
corded. The further fact is established 
that during the course of this mutation, 
the name of Daulat Kuar, the mother 
was recorded with respect to the vil¬ 
lage of Charibund as contemplated in 
the deed of partition, and further on her 
death, the names of the four surviving 
sons and that of Manraj Kunwar were 
recorded over this property on the death 
of Daulat Kuar. Manraj Kunwar was 
therefore allowed to have that share 
which would have fallen to her husband 
if h3 had been living. These facts and 
the fact recited in the plaint of 1914, 
namely, Manraj Kunwar had been suing 
for recovery of arrears of rent, for eject¬ 
ment of tenants, and had applied for par. 
tition, all go to indicate that Manraj 
Kunwar did exercise possession over her 
husband’s share. Bub when all is told, 
the fact remains, that we have not got 
any clear evidence as to what happened 
between the date of the deed of partition 
and the deaths of Naurang and Dirgbijai 
Singh which followed in quick succes¬ 
sion. In my opinion, we have to decide 
the case on a proper construction and 
on a consideration of the legal effects o t 
the deed of partition. If the deed or 
partition effected a separation among the 
sons inter se, the mere fact that the share 1 
of Dirgbijai Singh was nob separated by 
metes and bounds will not, in my opi¬ 
nion affect the status of the family, if it 
had been, as a matter of law, split up by 
the deed of partition, 

Dr. Katju has argued that the father 
in his lifetime was competent, under the 
Hindu Law, to effect a separation in the 
family and he has quoted from the 
Mitakshara : see Gh. 1, S. 3, Colebrooke’s 
Translation). The original text has also 
been pub before us. Yajnavilkya says 
that if and when a father wants a parti¬ 
tion, he may divide the sous. For this 
purpose, he may give the eldest son the 
largest share or he may divide the inheri¬ 
tance among the sons, equally. Mr. 
Peare Lai Banerji on behalf of the res¬ 
pondents had relied on the commentary 
of Vigyaneshar where he says that the 
father may separate the sons “from him- 
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self.” His argument is that the provi¬ 
sion as to partition by the father made 
by Yajnavalkya relates only to the father 
who has separated himself from the sons 
and does not relate to a separation of 
the son3, inter se. This interpretation, 
however, is not commendable. The 
second sentence in the sloka mentions 
unequal divisions among sons and this 
alone is sufficient to indicate that the 
sons could also be divided among them¬ 
selves. t In Kandasami v, Doraisami 
Ayyar (4) the same interpretation was 
put on the same text by that eminent 
Judge, Muttusami Ayyar. Again, Mr. 
Banerji has argued that where a father 
is authorized to make equal division am¬ 
ong the sons he has to give his wives a 
9hare equal to that of the sons: see Ch. 1, 
S. 3. para. 9, Colebrooke’s Translation. 
It is urged that where, as in this case, the 
father has not given a share to his wife 
equal to that of the sons, it must be held 
that the partition by the father was ille¬ 
gal and cannot be uphold. This inter¬ 
pretation is hardly correct. It might be 
that the wife could claim an equal share 
with her sons, but it was really for her 
and her alone to say whether she has not 
been fairly treated. I have no doubt 
that under the Hindu Law a father has 
a right to divide up the family at any 
moment ho likes, provided he gives his 
sons equal shares with himself. 

Then it remains to see whether this 
intention of the father has been carried 
out by the language employed by him. 

I have no hesitation in coming to the 
conclusion that this intention has been 
effectually carried out. I have already 
quoted from the text of the deed and 
have pointed out that the father men¬ 
tioned that there was a dispute among 
the sons and he wanted the separation 
of the sons. 

The apprehension that, on the death of 
the father disputes might arise, among 
all the five sons, was one of the reasons 
for the execution of the deed and was one 
of the motives why Naurang should sepa¬ 
rate the sons and also himself. Reading 
the document as a whole I have not the 
least doubt that the father did separate 
himself and did divide up the five sons 
by giving each an equal share and thence¬ 
forward the family became a separated 
fa mily, 

(4) [1870] 2 Mad. 317. 


On behalf of the respondents it has 
been urged that the provision in the deed 
of partition that if one of the sons died 
issueless, his widow should get only main¬ 
tenance indicated that the father did not 
contemplate a division among his four 
sons other than Jaikaran. It is further 
urged that the words “if any of the 
four sons who are joint”- also indicated 
the father’s intention not to separate 
these sons. It is sufficient to say that 
by this provision the father wanted to do 
which he had no authority in law to do. 
At the date of the execution 'of the deed 
the sons were, in fact, joint with the 
father and it was by operation of the 
deed itself that separation in law was 
brought about. If, therefore, on 7th 
January 1893, the father said that the 
four sons were joint he did not necessarily 
imply that the sons were to continue 
joint after the execution of the deed. 
Then it was only in the case of one of 
the four sons (other than Jaikaran) dying 
issueless that the rule wa3 to come into 
operation. The word “la aulad” in ver¬ 
nacular means “issueless” or without any 
son or daughter. That this is the popu- 
lar meaning of the words “la aulad” is 
not denied. Although “wald” means 
a son the plural form “Aulad” means 
sons and daughters. To satisfy myself 
further on the point I consulted Richard¬ 
son's and Par Hang Asfiaya dictionaries 
and both say that the word “aulad” 
means “issues” and is sons and daugh¬ 
ters. The counsel for the respondents 
could not cite any authority to show 
that the meaning given in these two dic¬ 
tionaries was, in any way incorrect. That 
being the case, the desire of Naurang 
Singh was that only in the case of a son 
dying without a daughter or a son, the 
widow was to get nothing in the way of 
maintenance and some pocket money, 
This was neither a rule applicable to a 
joint Hindu family nor to a separated 
family. 

It must be clear that Naurang had 
his own ideas about the proper rule of 
inheritance and he tried to impose it on 
his sons. This being beyond his power 
the provision becomes ineffective. Again 
the provision that the sons were to lose 
their properties, under certain contin¬ 
gencies, was beyond his competence. As 
I have said, reading the document as a 
whole, I am satisfied that the family was 
split up and at the date of his death 
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Dirgabijai Singh was a separated Hindu, 
in law, if also not in fact. 

The result of my findings, on the above 
issues, is that the suit of the plaintiff, 
Nirman Bahadur Singh, ought to succeed 
and I would grant him a declaration 
that the compromise entered into by 
Manraj Kunwar in the Suit No. 196 of 
1914 and the decree that followed is not 
binding on the reversioner who may suc¬ 
ceed on the death of Manraj Kunwar. I 
would further allow the plaintiff his 
costs both in this Court and in the.Court 
below. 

Niamatullah, J. —I took time to con¬ 
sider the various questions which arise 
for decision in this case, and have since 
had the advantage of reading the judg¬ 
ment of my learned colleague, with 
whose conclusions I find myself in agree¬ 
ment. The most important question in 
she case is the one relating to the inter¬ 
pretation of the deed of partition dated 
7th January 1893, by which Naurang 
Singh purported to divide his property 
among his sons, reserving part of it for 
himself. The deed was probably drawn 
up by a layman not conversant with the 
intricacies of Hindu Law relating to 
joint family property, aud hence the 
difficulty in arriving at a definite conclu¬ 
sion regarding the intention of Naurang 
Singh as to whether he desired all his 
sous to separate from on^ another. Read¬ 
ing the deed as a whole, I am of opinion 
that Naurang Singh intended a complete 
disruption of his family, each son of his 
holding in severalty what he allotted to 
him. The predominant motive .stated in 
the preamble of the deed for executing it 
is to remove all chance of friction bet¬ 
ween any two members of his family, 
after his death. The deed recites : 

“In ordor to remove disputes for ever I 
think it proper to partition during my lifetime 
the said property among my heirs, and it is 
neoossary as well as my duty to partition the 
said property during my lifetime among my 
heirs, so that after my death there might 
arise no dispute of any kind among all the 
nve sons of mine about the moveable or immov¬ 
able property left by me. Therefore. I, , . . . 
divide my muafi, ancestral and self acquired 

property.as well as the debts due by 

me, as specified below, among all the five 
eons of mine mentioned above and put eaoh 
of them in possession of everything which 
caoh has got by virtue of the partition. None 
of my sons have or shall have right or power 
to interfere with anybody contrary to the 
partition made by me,” 

And again : 


Each of my sons shall enter into posses¬ 
sion of the property partitioned by me and 
pay Government revenue, consider the pro¬ 
perty to belong to them for ever and remain 
in possession and enjoy it generation after 
generation. Each of my sons shall get my 
name removed from the patti J*dari khawafc 
against the share partitioned, and get hi3 
name entered ; otherwise I shall do so.” 

The residential house was given to 
four of his sons, the fifth, Jai Karan 
Singh, being otherwise compensated. The 
total debt, amounting to Rs. 2,000, was 
distributed among the five sons, the 
share of each being specified as one-fifth. 
The properties specified at foot of the 
deed were distributed among the five 
sons. Those allotted to Jai Karan Singh 
are shares in villages in which no inter¬ 
est was reserved for himself or for any 
of the other sons. The remaining four 
sons were given one-fourth share each in 
a number of villages, that is, they were 
to hold those villages or shares therein 
as tenants-in-common in specified shares. 
It is significant that the distribution of 
shares among the five sons was made by 
a tabular statement with five columns, 
one headed by the name of each son 
whose share is separately specified in his 
column. If there had been nothing else 
in the deed, no question could have 
arisen as regards the intention of Naurang 
Singh as to whether he intended his sons 
other than Jai Karan Singh to continue 
as members of a joint Hindu family or to 
be separate from one another. A clause 
added towards the end of the deed has, 
however, created some difficulty. It 
provides that : 

“ If any of the four sons, who are joint, 
dies childless aud leaves his widow, she shall 
get Rs. 100 yearly in addition to raiment ex¬ 
penses, She shall have nothing to do with 
the property. If any of the four sons inherits 
any other property, he shall be deprived of the 
ancestral property. The remaining three sons 
shall divide his property among themselves,” 

It is argued that this clause indicates 
a desire on the part of Naurang Singh to 
treat his four sons as joint and to make 
the rule of survivorship applicable to 
them. This reading of the clause makes 
it in direct conflict with other parts of 
the deed already referred to. If it is 
possible to adopt a construction which 
harmonises it with the rest of the deed 
without violating the language used in 
it, such construction is to be preferred. 
The clause does not, in my opinion, 
provide a rule of survivorship to apply 
to the four sons, but imposes a condition 
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which confers a contingent interest on 
each os the four sons in the property 
allotted to any other of them. In other 
words, it lays down that if any of his 
four sons dies childless, his share would 
devolve on his brothers other than Jai 
Karan Singh. The contigency contem¬ 
plated by the clause has not happened, 
as Dirgbijai Singh did not die childless, 
having left a daughter. The expressions 
used in the deed is “be aulad,” which 
has been correctly translated as “child¬ 
less.’ The object of Naurang Singh evi¬ 
dently was to exclude Jai Karan Singh’s 
line from inheriting any part of the 
property allotted to the other sons. The 
condition is of the same nature as another 
which follows it, namely, that if any of 
the four son3 goes out to another family, 
having inherited the estate of someone 
whose place he occupies as regards resi¬ 
dence. enjoyment of property etc., he 
would forfeit his ancestral estate, It is 
not necessary to decide how far these 
conditions could have been validly im¬ 
posed by the father in dividing the 
family property among his sons. They 
are in the nature of defeasance of the 
estate granted to each of the four sons 
on the happening of a contingency ; and. 
as already stated, no contingency con¬ 
templated by the clause has happened. 
It has not been argued before us, nor was 
it a case made in the pleadings, that the 
respondents’ claim is based on the first 
condition. The clause in question was 
relied on as throwing a light on the in¬ 
tention of Naurang Singh regarding the 
continued jointness or separation among 
his sons other than Jai Karan Singh. 
Construing the deed with the condition 
aforesaid, I am of opinion that it doe3 
not in any way detract from the clearly 
declared intention to be gathered from 
other parts of the deed already adverted 
to that the four sons should hold the 
family estate in severalty. 

None of the sons took any exception to 
the partition made by the father either 
as regards the allotments of the sever¬ 
ance of their respective interests. On 
the contrary, their conduct in course of 
the mutation proceedings, which took 
place in 1826, clearly establishes that 
they had agreed to what had been done 
by their father in executing the deed of 
partition, dated 7th January 1893. The 
name of Naurang Singh continued to be 
recorded in the revenue registers till 


Fateh Bahadur (Niamatullah, J.) 1929 

his death and thereafter till after the 
death of Drigbijai Singh who died a few 
months after Naurang Singh. The pat- 
wari made a report for entry of the name 
of Jai Karan Singh along with those of 
the other three brothers, Drigbijai Singh 
having died. To this the three brothers 
objected, relying on the clause which 
entitled them 'to succeed to the interest- 
of their deceased brother Drigbijai Singh. 
They, however, consented to the name of 
his widow, being entered “simply in 
order to please her.” It is significant 
that they did not allege any jointness 
between Drigbijai Singh and themselves 
and did not rely upon the rule of survi¬ 
vorship as entitling them to succeed to 
the interests of the deceased. They re¬ 
lied solely on the condition occurring in 
the deed of partition which has been 
already discussed and whioh entitled 
each of the four brothers to succeed to 
the estate of any other of them on his 
dying childless. Apparently, they re¬ 
garded Drigbijai Singh to have died “be 
aulad,” taking that expression to mean 
sonless. 

By a mortgage deed, dated 26th May 
1911, Fateh Bahadur Singh, one of the 
dofendants-respondents, mortgaged some 
shares allotted to him by the deed of 
partition. Though the deed of parti¬ 
tion is not referred to, the ’shares hypo¬ 
thecated are identical with those given 
to him in those villages by that deed. 
Similarly, Baghuraj Singh, another de¬ 
fendant-respondent, mortgaged his two 
anna share in village Semra out of the 
four anna share allotted to him by the 
deed. 

The evidence adduced on behalf of the 
defendants, no doubt, tends to show that, 
after the deed of partition, Naurang 
Singh and his four sons lived in the 
same house and had joint mess. As re¬ 
gards Naurang Singh, there can be no 
manner of doubt that ho became sepa¬ 
rate from all his sons, inasmuch as the 
deed provides, in clear terms, that, he 
reserved to himself an eight-anna share 
in village Chari Bandh, which, he de¬ 
clared, would devolve on his widow for 
life and thereafter on his five son3 in 
equal shares. If jointness and common 
residence was consistent with Naurang 
Singh being a separate member of the 
family, there is no reason why the same 
consideration should not apply to the 
case of his sons other than Jai Karan 
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Singh. Consistently with the object 
stated in the deed, no jointness of any 
kind in the property was left, though it 
might have suited to the convenience of 
Naurang Singh and the four sons, some 
of whom were young, to have joint mes3 
and residence. It is the case of the de- 
fendants-respondents that the four sons 
or their descendants have been separate 
in all respects for about 12 years before 
the institution of the suit and that the 
shares allotted by the deed of partition 
are held by each as his separate proper¬ 
ty. For these reasons, I hold, in agree¬ 
ment with my learned colleague, that 
Drigbijai Singh died a separated member 
of the family. 

In view of the finding arrived at 
by me, it is not necessary to decide 
the question whether a father can 
not only divide the family property 
among his sons a power which he un¬ 
doubtedly has : see Kandasami v. 
Doraisami Ayyar (t) and the authori¬ 
ties disscused there, but also to declare 
effectively that each of his sons is to 
enjoy the property allotted to him as 
a separated member, regardless of the 
wishes of the sons in that behalf. In 
my opinion, it is a moot question whether 
the father’s power extends to putting an 
end to the jointness among his sons, so 
as to preclude the application of the 
rule of survivorship, even though the 
sons otherwise desire. The sons may 
not be competent to object to a fair 
division of the family property being 
made by their father ; but it may be 
that they prefer to enjoy the property 
alloted to them in a state of commens- 
ali&y, specially whore no division by 
metes and bounds has been made by the 
father, who merely defines the 9hare of 
each. In 3uch a case, if the sons, or 
some of them, refuse to separate from 
one another, accepting the property al¬ 
lotted to them by the father, the ques¬ 
tion may arise whether it is a case of 
continued jointness or reunion. I am 
not called upon to consider this aspect 
of the case, as I have found that none 
of the sons objected to the father’s ac¬ 
tion in separation of all his son3 -from 
one another. On the contrary, as shown 
already, they acquiesced in the arrange¬ 
ment made by Naurang Singh, and acted 
upon it. 

As regards the effect of the compro¬ 
mise, I am not prepared to go so far as 


to hold that in no circumstances can a 
Hindu widow enter into a compromise, 
the effect of which i3 to declare her hus¬ 
band to have been a member of joint 
Hindu family whose interests devolved 
by survivorship on the other members 
to the entire exclusion of the widow as 
an heir. I am, however, of opinion that 
the compromise dated 19th May 1916, 
between Mt. Manraj Kuari on the one 
hand and her husband’3 brothers, Fateh 
Bahadur Singh and others, on the other,, 
is not binding on the appellant, because 
it has not been established to my satis*! 
faction that Mt. Manraj Kuari, a pardah-j 
nashin lady, entered into it with full 
appreciation of the circumstances relat¬ 
ing to her husband’s interests in the 
family property. There is no evidence 
to show that 3he had any competent 
legal advice as regards her position after 
her husband’s death. 

The effect of the deed of partition, 
specially the condition which makes 
the property of one of the four sons 
descendible on the rest of them 
in case the former dies childless (be 
aulad), should have been properly com- 
rehended by her before she could judge 
of the fairness or otherwise of the com¬ 
promise into which she entered. The 
deed is so drawn up as to make it diffi¬ 
cult for her bo understand her position 
regarding her husband’s property and 
to realise for herself the chances of her 
success in case the litigation between 
her husband’s property and herself were 
carried on to a conclusion. If, after 
fully understanding the doubtful cha¬ 
racter of the deed of partition, she 
enters into a fair compromise to avoid 
litigation, the reversioners may be bound 
by her action The fact that she com¬ 
pletely abandoned all contest to the 
claim put forward by her husband's 
brothers is a clear indication that she 
thought or was given to understand that 
their claim was unanswerable. If she 
had any competent advice in the matter 
and the real character of the deed of 
partition had been explained to her, I 
have little doubt that she would never 
have agreed to a compromise on extre¬ 
mely unfavourable terms, by forgoing 
the entire estate of her husband for her¬ 
self and all the reversioners of her hus¬ 
band. It is true her story as regards 
the circumstances under which she wa 3 
persuaded to enter into the compromise 
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cannot be believed ; but it was for the 
defendants respondents, who relied on the 
compromise, to establish the circum¬ 
stances giving rise to the inference that 
the compromise was the result of a bona 
fide settlement, agreed to by the lady to 
avoid litigation and reasonably believed 
to be fair and proper. The only direct evi¬ 
dence is that of the defendant Bankey 
Singh. It does not, however, indicate 
any attempt having been made to bring 
home to her the effect of the compro¬ 
mise, dated 7th January 1893 and her 
rights thereunder as to which she was 
under a complete misapprehension. The 
only persons who, according to Bankey 
Singh had access to her and who could 
have advised her were her mukhtar, Sheo 
Narain Pande, since deceased, and Gijraj 
Singh, a relative of her daughter’s hus¬ 
band. How far these people themselves 
understood the effect of the deed of 
partition and the lady’s chances of suc¬ 
cess in case the litigation was carried on 
to the end does not appear. It may be 
that the terms of the compromise itself 

m 

were fully understood by them and by 
the lady ; but under the circumstances 
of the case I think it was not enough to 
make it binding on the lady or the re¬ 
versionary heirs. For those reasons, I 
hold that the compromise iu question 
does not stand in the way of the plain- 
tiff-appellant obtaining the relief clai¬ 
med by him. 

On the question of limitation, I am in 
entire agreement with my learned col¬ 
league, and have nothing to add. 

In view of the findings noted above 
I concur in allowing the appeal with 
costs. 

R.M»/r.K. Appeal allowed. 
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Benxet, J. 

AH Mohammad — Defendant Appel¬ 
lant. 

v. 

Manna Lal— Plaintiff—Respondent. 

Second Appeal No, 1966 of 1927, De- 
c'ded on 10th April 1929, against decree 
of First Sub-Judge, Cawnpore, D/- 31st 
May 1927, 

Tort—Defamation— Privilege — Applica¬ 
tion containing defamatory statement to 
civil Court asking to send certain papers to 
-arbitrators in suit in which he is party— 


Occasion on which defamatory statement if 
made is absolutely privileged, 

A defamatory statement was contained in 
an application which was made by a person 
to a civil Court, asking that certain papers 
should be sent to arbitrators in a suit in 
which the applicant was a party. 

Held', that the application being made in a 
judicial proceeding the occasion on which the 
statement was made was absolutely privile¬ 
ged: 40 All. 341 (F.B.), Rel. on.) A , I. R. 1924 
All. 445 and A. I. R. 1924 All. 535, Dist.; 
A. I. R. 1924 All. 800; 7 All. 107 and 11 A.L.J. 
193, Ref. and 65 I. C. 204, not Foil. (English 
cases referred). [P 973 C 2] 

Zahur Ahmad and S. Majid Ali —for 
Appellant. 

R. C. Ghat ale —for Respondent. 

Judgment.—This is a second appeal 
by the defendant against whom the 
lower appellate Court has granted a dec¬ 
ree for Rs. 200 for defamation. The de¬ 
famation in question was contained in 
an application which was made by the 
appellant to a civil Court, asking that 
certain papers should be sent to arbitra¬ 
tors in a 3uit in which the appellant was 
a party, but the respondent was not a 
party. The passage in question is as 
follows: 

“ The plaintiff (viz., Beni Prasad the plain¬ 
tiff in suit No. 1001 of 1925) has a regular 
gang. The plaintiff is a great forgerer, liar 
and a clever man, and Bala Prasad, Parbhu 
Dial and Manna Lal (the plaintiff in this 
suit) are included in that gang which is res¬ 
ponsible for producing many forged pronotes 
charging others with liability and which has 
filed many false suits against others and has 
made illegal gain in this way.” 

Iu second appeal the only question 
raised is whether the occasion on which 
thie statement was made was or was not 
an occasion of absolute privilege. Vari¬ 
ous rulings have been produced and for 
the respondent the earlier rulings of the 
Allahabad High Court such as Radha 
Prosad v. Bhajan Rai (l) and Bain 
Par shad v< Mudamal (2), lay down that 
before it can be decided whether a 
statement made by a witness or in a 
pleading amounts to defamation, it has 
to be considered whether that statement 
was relevant to the enquiry in which the 


deace was given or statement was 
de. It has also been held all along by 
Calcutta High Court in Dhiro Koch 
johinda Dev (3), and other rulings 
fc a defamatory statement made by 
parties to a suit in pleadings is not 
olutelv privileged. There is nojbabfc 

____— - — - r.__ . • (* vt r\r\i i 
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that in England such statements are 
absolutely privileged. Halsbury’s Laws 
of England, Vol. 18, p. 678, para. 1253, 

lays down that ther9 is an absolute pri¬ 
vilege for parties, witnesses, counsel, 
jury or Judge in regard to words spoken 
in office; and this privilege extends to 
statements in affidavits made by parties 
or witnesses as has been held in Seman 
v. Metherclift (4); Astley v. Younge (5) 
and Kennedy v. Hilliard (6). High 
Courts in India have, however, differed 
in their opinion on whether the English 
rule of absolute privilege should be 
applied to judicial proceedings, or whe¬ 
ther S. 498, I. P, C., which made a mo¬ 
dification in the criminal law should be 
considered to have made an alteration by 
implication in the civil law in regard to 
libel. This question was fully consider¬ 
ed by a Full Bench of the Allahabad 
High Court in the year 1918: Ghunni 
Lal v. Narsingh Das (7). On p. 371 (of 
16 A. L. J.) of that ruling the Full 
Bench laid down that it would not accept 
the view that the introduction of the 
Penal Code had made an alteration in 
the civil law, on this point. At p. 371 
(of 16 A. L. J.) it is stated: 

“ In this instance we consider that what is 
sound public policy in England is equally 
sound policy in India and that the rule of 
English Law is in accordance with the prin¬ 
ciples of justice, equity and good conscience 
........ we oannot agree with the deci¬ 
sion of the Caloutta High Court in Angada 
Ram ShaJia v. Nimai Chand Shaha (S). It ap- 
appears to be based upon the assumption that 
thero was no law of defamation in India before 
the Penal Code. This is not the oase for thero 
are reported decisions on the subject in this 
province as far back as 1852. Moreover the 
learned Judges applied the test of the crimi¬ 
nal law to the civil law whereas we hold 
that the two are independent of each other.” 

And finally it was held : 

“ Wo, therefore, hold that defamatory 
words used on such an ocoasion as is alleged 
by the plaintiff in this suit aro not action¬ 
able on the ground of absolute privilege and 
that the present suit fails.” 

It is true that in the case before the 
Full Bench the defamatory matter was 
made in a petition presented to a crimi¬ 
nal Court whereas in the present case 
the petition was presented to a civil 

(1) [1877] 2 C. P. D. 53—25 W. r7i5~9^35 
L. T. 784=46 L. J. C. P. 128. 

(5) [1759] 20 Burr, 807=2 Ld. Ken. 536=97 
E. R. 572. 

(6) [I860] 10 C. L. R. 195=1 L. T. 578. 

17) [1918] 40 All. 341=45 I. C. 540=16 A. L. 
J. 360 (F.B.). 

(8) [1896] 23 Cal. 867. 


Court. But I consider that although 
the language in the Full Bench ruling is 
somewhat guarded, the intention would 
be to apply the principles of English law 
in a case like the present which is also a 
case of an application in a judicial pro¬ 
ceeding. There are no rulings of thi 3 
Court to the contrary subsequent to thi 3 
Full Bench rulings of 1918. For the 
respondent reference was made to 
Bindeshwari Prasad v. Hanuman Pra¬ 
sad (9), but that was not a statement in 
a judicial proceeding; on the contrary it 
was an oral statement made to a Sub- 
Divisional Officer on tour. Reference 
was also made to Majju v. Lachman 
Prasad (10) which was merely a police 
report. I consider, therefore, that I am 
bound to follow the principle of the Full 
Bench in Ghunni Lal v. Narsingh Das 
(7) and hold that the present action was 
one of absolute privilege. One further 
argument was made on behalf of the res¬ 
pondent to the effect that the Court » was 
net endowed with jurisdiction at the time 
to decide the suit. That suit had been 
referred to arbitration. No doubt Aftab 
Begam v. Abdul Majid Khan (II) lays 
down that arbitration ousts the jurisdic¬ 
tion of a Court except for the purpose of 
controlling the arbitrators, but the pre¬ 
sent application was one to send papers 
to the arbitrators, and, therefore, it was' 
an application with which the Court 
could deal. I consider that as the case 
is one of absolute privilege, the lower 
appellate Court was wrong in granting a 
decree for damages for defamation to the 
plaintiff. Accordingly I allow this 
second appeal and dismiss the suit of the 
plaintiff for damages. In view of the 
fact that the statements have been found 
to be defamatory and that the defendant 
failed to prove his plea of jurisdiction, 
I consider that it will be equitable to 
order that each side should pay their 
own costs throughout. 

p.n./r.k. Appeal allowed. 


(9) A. I. R. 1924 All. 445. 

(10) A. I. R. 1924 All. 535 = 46 All. 671 

(11) A. I. R. 1924 All. 900. 
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Mukerji and Niamatullah, JJ. 

Thakurji Maharaj and Plain¬ 

tiffs—Appellants. 

v. 

Kamta Prasad and others — Defen¬ 
dants—respondents. 

First Appeal No 305 of 1926, Decided 
on 8th July 1929, from decree of Sub- 
Judge, Budaun, D/- 29th March 1926. 

(a; Specific Relief Act, S. 42, Proviso— 
(Per Mukerji, J.) Suit for mere declaration 
that idols are owners of certain property 
—Consequential relief as to appointment of 
trustees, etc., not prayed for —Suit is barred. 
(Niamatullah, J. contra.) 

Where plaintiffs pray for a mere declara¬ 
tion that two idols are the owners of 
the property in dispute, while they should 
in fact ask for the appointment of trus¬ 
tees, the formulation of a scheme fee ma- 
nagenent and recovery of property from 
people who have committed breach of trust, 
the suit is barred under S. 42, proviso. All 
these things cannot be relegated to a second 
suit. It is exactly for the purpose of avoiding 
the evils of second suit that that proviso of 
S. 42 has been enacted. [P 975 C 2] 

(b) Specific Relief Act, S. 42, Proviso — 
Plaintiff should be able to obtain conse¬ 
quential relief on date of suit. 

Per Niamatullah, -7.—The proviso applies to 
cases where at the date of the suit the plaintiff 
is able to obtain consequential relief and 
not in cases where by taking certain other 
proceedings the plaintiff will in future bo in 
a position to seek such relief. It may be that 
the Court should, in the exorcise of its dis¬ 
cretion, refuse to grant a mere declaration if 
the plaintiff, though not entitled to claim 
possession at the date of the suit, can by 
taking proper proceedings more effectively 
vindicate his right by obtaining possession. 

[P 977 C 1] 

Rama Kant Malaviya — for Appel¬ 
lants, 

K. N. Katju and Gopi Nath Kunzru 

—for Respondents. 

Mukerji, J. —Thi3 is an appeal by 
two idols Sri Thakurji Maharaj and Sri 
Mahadeoji Maharaj through two of three 
persons who originally instituted the 
suit on behalf of the twoidols. The 
Court below found that plaintiff -3 
Sri Ram had not signed the plaint and 
thought that, on that account, he could 
not maintain the suit. Sri Ram has 
been made a pro forma respondent, in 
the appeal. 

The plaintiffs’ case was as follows: 
The two sons of Saheb Rai: see genealo¬ 
gical table at p. 3 of the printed record, 
namely, Baldeo Prasad and Har Dayal 
created a wakf in favour of the two idols 


and, for the purposes of their worship 
and certain charitable purposes and for 
the performance of Ramlila, endowed 
the property in village Hasanpur Hn- 
ryai. This was on 10th September 1866. 
On the death of the dedicators his des¬ 
cendants, who were the defendants in 
the suit, carried on the objects of the 
trust, although they got their own names 
recorded in the village papers as the 
proprietors of the property endowed. 
During the last settlement these descen¬ 
dants of the dedicators did not admit 
the existence of the wakf. Shortly be¬ 
fore the institution of the suit defen¬ 
dant 6 Mt. Mehda, having obtained a 
decree for money against some of the 
other defendants, proceeded to attach 
and to bring to sale a part of the’wakf 
property, as the private property of her 
judgment-debtors. The two persons 
Mul Ghand and Mata Din, who belonged 
to the same caste as the dedicators, 
brought the suit on behalf of the idols 
to obtain a declaration that the idols are 
the owners of the property, that the 
profits arising out of the property are 
meant to be spent over ‘charitable ob¬ 
jects, Ramlila, etc., and that the property 
is not liable to be attached and sold in 
execution of’the decree. 

The defendants contested the suit, but 
some of them, later on, by a petition 
made in the Court below, admitted the 
correctness of the claim: see pp. 12 and 
13 of the record. The contesting defen¬ 
dants pleaded, inter alia, that Mul Chand 
and Mata Din (as also Sri Ram) had no 
connexion with tho trust property, 
(which the plaintiffs described as a pri¬ 
vate trust).and were, therefore, incom¬ 
petent to maintain the suit, that the 
trust was of a public nature that the 
suit wat barred by S. 92, Civil P. C. 
and that tho plaintiffs, being out of pos¬ 
session, could not maintain a suit for 
a pure declaration and the suit was 
barred by S. 42, Specific Relief Act. 
They denied the existence of the wakf. 

The learned Subordinate Judge held 
that the wakf, as indicated by the award 
printed at p. 59 of the record and dated 
15th September 1866, was of a public 
charitable niture, that only two persons 
namely Baldeo Prasad and Har Dayal 
having created the wakf: see para. 3 of 
the plaint, and ’they having joint sons 
living with them, were incompetent to 
make a valid wakf and the wakf was 
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never put into force. As regards the 
competence of the persons Mul Chand 
and Matadin to maintain the suit the 
learned Judge was of opinion that they 
could maintain it. He also held that 
S. 42, Specific Relief Act, was no bar 
to the maintenance of the suit. In the 
result, the suit was dismissed with costs. 
A 3 regards the defendants who ad¬ 
mitted the claim, the learned Judge 
held that they were not entitled to any 
costs. 

In this Court it has been contended 
that the consent of the sons of Baldeo 
Prasad and Har Dayal to the creation of 
the wakf has been proved, that the 
learned Judge was wrong in holding that 
the wakf had not been enforced and that 
in any case the suit should have been 
decreed against such of the defendants as 

admitted the claim. 

On behalf of the respondents it has 
been contended that Mul Chand and 
Mata Din have no locus 9tandi to main¬ 
tain the suit, that at any rate, the suit 
is barred by S. 42, Specific Relief Act, 
and that the decision of the Court below 
is right on the merits. 

The learned counsel for the appellant 
has agreed with the Court below that 
the alleged wakf was, in its nature, a 
public and charitable one. 

I am of opinion that the suit must fail 
on the ground that it is barred by S. 42, 
Specific Relief Act and, in this view, it 
i 9 not necessary to decide whether Mul 
Chand and Mata Din could maintain the 
suit on behalf of the idols, they being 
neither shebaits nor being, in anyway, 
entrusted with the management of the 
idols’ property. I do not also propose to 
enter into the merits of the case, a3 any¬ 
thing said on that point would only 
amount to an obiter dictum. 

I have already given a summary of the 
plaintiffs’ case. It is common ground 
that the names of the descendants of 
Baldeo Prasad and liar Dayal are recor¬ 
ded in the village papers as proprietors. 
It is stated in the plaint that the defen¬ 
dants denied the existence of the wakf 
at the last settlement and that one of the 
defendants sought the sale of the share 
©f some of the other defendants in exe¬ 
cution of her decree. In the circum¬ 
stances, a mere declaratory decree granted 
in favour of the idols would be of no use. 
The property in spite of the declaration 
would still remain in the hands of the 


defendants. They have already denied 
the existence of the wakf. The fact that 
four of the defendants admitted the 
correctness of the alleged wakf during 
the pendency of the suit will not make 
the entire property a wakf. The pro- , 
perty cannot be divided up as partly 
wakf and partly not wakf. It follows 
therefore that the appellants’ contention 
that the suit should have been decreed 
at least as against those persons who 
admitted the wakf has no force. What 
would be necessary in the circumstances 
of the case—accepting that the plaintiffs’ 
case is true—is the appointment of a 
trustee or trustees and the formulation 
of a scheme for management and recovery 
of property from people who have 
committed the breach of trust. All these 
things connot be relegated to a second 
suit. There should be one suitand ; as far 
as possible, a complete suit for the adjudi¬ 
cation of such matters as may bo adjudi¬ 
cated in one suit properly filed. 

Mr. Malaviya has urged that if we 
decree the claim it would still be open 
for him to bring a second suit for the 
purposes indicated above. But it is 
exactly for the purpose of avoiding the 
evils of a second suit that the proviso of 
S. 42, Specific Relief Act, has been enac¬ 
ted. No one has a right to vex another 
in respect of the same subject matter of 
litigation, if one suit would serve the 
purpose. 

Being of opinion that the suit is not; 
maintainable in view of the proviso of 
S. 42, Specific Relief Act, I would main¬ 
tain the decree of the Court below and 
dismiss the appeal with costs. 

Niamatullah, J. —The plaintiffs are 
two idols, Sri Thakurji Maharaj aud Sri 
Mahadeoji Maharaj, installed in a temple 
in village Jagat, district Budaun. The 
suit, out of which this appeal has arisen, 
was brought in the names of the afore¬ 
said idols through Mul Chand and Mata 
Din, who do not claim to be the trustees 
or managers in respect of the property 
which is the subject matter of the 
suit. The plaint does not disclose 
the position of these individuals with 
reference to the alleged dedicated pro¬ 
perty or to the temple in which the 
plaintiff idols are worshipped. At best, 
they are interested as ordinary Hindus 
who are anxious for the maintenance of 
the worship of the idols in the parti¬ 
cular temple and are themselves regular 
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or occasional worshippers therein but 
the suit is not one in which relief is 
claimed by a worshipper for himself or 
for himself and others. 

The relief claimed is a declaration of 
‘ the plaintiffs’ (idols') right to the pro¬ 
perty, which consists of certain shares in 
zamindari villages alleged to have been 
dedicated by Baldeo Prasad and Har 
Dayal, the ancestors of some of the de¬ 
fendants, several of whom, according to 
the plaint, repudiate the endowment and 
all of whom are recorded as proprietors 
thereof. According to the plaintiffs, the 
income derived from the property in dis¬ 
pute has all along been devoted to'the per¬ 
formance of certain religious ceremonies 
and on charitable objects alleged in the 
plaint, No consequential relief of pos¬ 
session or in any other form is claimed. 
What immediately necessitated the insti¬ 
tution of the suit is said to be a threaten¬ 
ed sale of the endowed property in exe¬ 
cution of a certain decree obtained by 
defendant 6 against defendants 1 to 4 and 
father of defendant 5. 

The suit was contested by a number of 
defendants who denied the endowment 
and set up their own personal rights in 
the property in dispute. They ques¬ 
tioned the right of the plaintiffs to sue 
through Mul Chand and Mata Din, and 
pleaded that the plaintiffs not being in 
possession are not entitled to a mere de¬ 
claratory relief. 

The learned Subordinate Judge who 
dismissed the suit held (1) that the en¬ 
dowment set up by the plaintiffs has 
been established, (2) that the plaintiffs 
are entitled to sue and (3) that Har 
Dayal and Baldeo, who dedicated the 
property in dispute, were not competent 
to do so and (4) that the dedication was 
not given effect to. 

On appeal all the questions enumerat¬ 
ed above were argued by the parties. 
The learned Subordinate Judge has found 
that the endowment in question in the 
case is a public trust of a religious and 
charitable nature. This finding has not 
been impugned by the plaintiffs-appel- 
lants though they had originally alleged 
it to be one of a private nature. Whe¬ 
ther the plaintiffs-appellants are entitled 
to sue to at all cannot be seriously ques¬ 
tioned, An idol has been repeatedly 
held to be a juridical person .entitled 
to sue in its own name. This, how¬ 
ever, is only a fiction of law, and 


the suit has to be brought through 
some human agency. The property ves¬ 
ted in an idol must of necessity be in 
possession of the shebait, and though in 
certain circumstances persons other than 
shebait can maintain a suit in the name 
of the idol for a declaratory relief against 
the shebait or other who may be found 
infringing the rights of the idols in 
whom the property is vested the posses- 
sion of the property itself and manage* 
ment thereof cannot be claimed by a 
person who is not shebait or the recog* 
nized manager of such property. In 
Jagindra Nath Roy v. Hemanta Kumari 
Debi (1), their Lordships of the Judicial 
Committee have laid down that : 

“there is no doubt that an idol may be re-- 
garded as a juridical person capable as sucli 
of holding property, though it is only in an 
ideal sense that property is so held. And 
probably this is the true legal view when the- 
dedication is of the completest kind known to* 
the law,” 

And again, that : 

“assuming the religious dedication to have' 
been of the strictest character, it still re¬ 
mains that the possession and management of 
the dedicated property belongs to the shebait^ 
And this carries with it the right to bring, 
whatever suits are necessary for the protec¬ 
tion of the property. Every such right of suit' 
is vested in the shebait, not in the idol.” 

Suits are frequently permitted to be' 
brought in the names of idols by she* 
baits, and are held to be maintainable: 
see, for example, Ranga Charya v. Reoti 
Raman Achary (2), and the cases cited 
therein. Suits have also been permitted 
to be brought by persons other than 
shebaits for certain declaratory reliefs:' 
see, for instanoe V. Ramaswamy v. S. 
Pitchayya (3). Others have been held 
to be not maintainable, having been 
brought by .persons such as mere ser¬ 
vants of worshippers : see, for instance,. 
Dhadpale'.v. Gurav { 4). Where, there¬ 
fore, a suit is brought by a person other 
than the shebait in his own name or in 
the names of the idol, it will depend on 
the circumstances and the alleged cause 
of action whether .the plaintiff is com¬ 
petent to sue for the relief claimed by 
him. It is, however, not permissible for 
a person other than the shebait to 
claim possession and management of the 
endowed property, which exclus ively 

(1) [1905] 32~Cal. 129=31 I. A. 203=8 C. VV\ 

N. 809 (P.G.). 

(2) A. I. R. 1928 All. 689. 

(3) [1920] 43 Mad. 410=38 M. L. J. 226=59 
I. C. 585=(1920) M. W. N. 393. 

(4) [1831] G Bom. 122. 
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belonged to a propely constituted s he- 

bait. 

In the oase before us, it is common 
ground that no shebait or legally con¬ 
stituted manager is in existence. Mul 
Chand and Mata Din do not claim to be 
such. As has already been stated, none 
of the defendants is alleged to be she¬ 
bait or manager, or accepts the respon¬ 
sibility of that position. It is therefore 
nre-eminently a fit case in which the in¬ 
terests of the idols as regards the pro¬ 
perty alleged to be vested in them 
’should be protected by the proper ap¬ 
pointment of a shebait, manager or 
trustee, who will be entitled to the ac¬ 
tual possession and management of the 
property and to carry out the objects for 
which the property had been originally 
dedicated, if at all. The relief of mere 
declaration if granted to the plaintiffs 
suing through Mul Chand and ^Mata Din 
assuming they are entitled to sue in the 
! names of idols will be absolutely futile. 
,They cannot obtain possession of the 
alleged endowed property and carry out 
Ithe objects of the endowment. To 
'achieve this end they will have to obtain 
‘the appointment of a shebait, manager 
or trustee even if a declaration of right 
[be made a sprayed. 

I regret I am unable to agree with my 
learned colleague in holding that the 
plaintiffs’ suit is barred by the proviso 
of S. 42, Specific Relief Act, which lays 
down that the Court shall not make a 
declaration, in favour of a plaintiff who 
is able to seek further relief than a mere 
declaration of title and who omits to do 
so. The idols, situated as they are at' 
present and in the absence of a duly ap¬ 
pointed manager, are not able to seek 
the relief of possession. The proviso, 
in my opinion, applies to cases where, 
at the date of suit, the plaintiff is able 
to obtain consequential relief, and not in 
cases where, by taking certain other pro¬ 
ceedings, the plaintiff will in future.be 

in a position to seek such relief. It may 
|be that the Court should, in the exercise 
of its discretion, refuse to grant a mere 
declaration if the plaintiff, though not 
entitled to claim possession at the date 
of suit can by taking proper proceedings, 
more effectively vindicate his right by 
obtaining possession. I think the case 
before us is one in which a mere decla¬ 
ratory relief will not serve any useful 
purpose and the plaintiffs can effect- 
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ively enforce their rights by obtaining 
appointment of a trustee under S. 92, 
Civil P. C., if it is a case cf religious or 
charitable trust of public nature, or by 
other appropriate legal proceedings, if 
it is a trust of a private character. 

For the reasons stated above, I would 
maintain the decree passed by the Court 
below on the ground that the circum¬ 
stances of the case do not warrant the- 
Court, in the excise of its discretion 
to grant the declaration prayed for hv 
the plaintiffs-appellants, assuming they 
are entitled to sue through Mul Chand 
and Mata Din and assuming the pro¬ 
perty in dispute is dedicated property 
as alleged by them or as found by the 
Court below, [n this view of the case 
it is unnecessary to decide the questions 
that have been raised by the pleadings 
of the parties and decided by the Court 
below. I, therefore, concur with rn\ 
learned colleague in dismissing the ap¬ 
peal with costs. 

By the Court.— The appeal fails and 
is hereby dismissed with costs. 

R.M./r.k. Appeal dismissed . 
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SULAIMAN, AG. C, J. AND MUKERJI 

and King, JJ. 

Riazuddin —Plaintiff — Appellant. 

v. 

Mt, Phula Devi and another — Defen¬ 
dants—Respondents. 

First Appeals Nos. 511 and 512 of 
1926, Decided on 22nd October 1929, 
against decree of Add 1. Dist. Judge, Mo- 
radabad, D/- 15th May 1926. 

(a) Agra Tenancy Act (1926), S. 5 — S. 5 
lays dowft rule to determine whether right 
of pre-emption exists in mahal. 

The object of S. 5 is to lay down a rule tc 
determine whether a right of pre-emption 
exists in an existing mahal or village. Once 
such a right is presumed to exist the question 
as to its nature and oxtent is not to be deter¬ 
mined by S. 5 at all but we have to look to. 
sections like 11 and 12 for that purpose. 

/f . [P 97S C 2] 

(b) Agra Tenancy Act (1926), Ss. 5. 11 
and 12 —Mahal. 

The word, ‘mahal’ in Ss. 5 (1), 11 and 12 ap¬ 
plies to existiug mahals. [P 980 Cl] 

(c) Agra Tenancy Act, Ss. 5, 11 and 12 — 
Where there is wajib-ul-arz containing men¬ 
tion .of right of pre-emption applicable to. 
portion of mahal, right of pre-emption, 
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should be deemed to exist throughout whole 
mahal. 

If in any mahal, as to which a question of 
right of pre-emption has arisen, there be 
found to exist a wajib-ul-arz which contains a 
mention of pre-emption, applicable to any por- 
tion of the mahal by virtue of the rules en¬ 
acted by legislature, a right of pre-emption 
should be deemed to exist throughout the 
whole mahal and not only in that portion 
which has come from the original mahal con¬ 
taining such a record. To confine a right of 
pre-emption to a specified area is contrary to 
the intention of legislature as is to be ga¬ 
thered from the provisions of Ss. 11 and 12. 
S. 11 provides that where any proprietary in¬ 
terest in land forming part of auy mahal or 
village in which a right of pre-emption is sold 
a right of pre-emption shall accrue. Where 
therefore proprietary interest in land forming 
part of a mahal is sold the right of pre-emp¬ 
tion must bo deemed to exist in the whole 
mahal by virtue of S. 5. A mahal is a com¬ 
plete fiscal unit and for the purposes of the 
existence of the right of pre-emption the Act 
refers to mahals or villages and does not refer 
to portions of mahals or villages. [P 979 C 1] 

(d) Interpretation of Statutes—Same mean¬ 
ing should be given to same word in differ¬ 
ent parts of enactment. 

According to ordinary rule, of - construction 
the same meaning should be given to the same 
word in different parts of the same enactment 
unless context compels to givo a different 
meaning. [P 980 G 1] 

Iqbal Ahmad and D. Malik — for Ap¬ 
pellant. 

P. L . Banerji and Panna Lai — for 

Respondents. 

Sulaiman, Ag. C. J. —The facts are 
set forth in the order of reference. The 
main question to be decided is whether 
when an existing mahal contains portions 
of earlier mahals the wajibularzes of 
some of which contain entries recording 
a right of pre-emption and of the others 
do not, a right can be presumed to exist 
in respect of the whole of the existing 
mahal or in respect -of only that portion 
of it which has come out of the original 
mahals containing such a record Or whe¬ 
ther a right has entirely ceased to exist. 

Unfortunately there is no section in 
the Act expressly referring to the case of 
union of mahals- The answer to the 
question referred has to be given on an 
examination of the language of the sec¬ 
tions as they stand. 

Section 5 provides that a right of pre¬ 
emption shall be deemed to exist only in 
mahals in respect of which any wajibul- 
arz prepared prior to the Act records a 
custom, contract or declaration whatever 
its extent or in whatever form it may 
be expressed. Sub-Cl. 6 provides that 


where such a right is recorded in respect 
of any village or mahal, and such village 
or mahal has been partitioned, a right 
shall be deemed to exist in ail the por¬ 
tions into which such village or mahal 
has been divided. It seems to me that 
the object of S. 5 is to lay down a rule 
to determine whether a right of pre-emp¬ 
tion exists, in an existing mahal or vil¬ 
lage. Once such a right is presumed to 
exist the question as to its nature and 
extent is not to be determined by S. 5 at 
all but we have to look to other sections 
like S3. 11 and 12 for that purpose, 
which lay down the statutory right of 
pre-emption. 

There can be no doubt that the words 
mahals or villages in sub-Cl. 1 refer to 
the existing mahals or villages in 
which the right of pre-emption is to be 
presumed. Had the expression been 
mahals or villages of which any prior 
wajibularz had been prepared, I would 
have been constrained to hold that with¬ 
out producing the wajibularz of a whole 
village or mahal out of which the exist¬ 
ing mahal or village has come the plain¬ 
tiff cannot establish the existence of a 
right of pre-emption. The expression 
used by the legislature is, however, much 
wider in scope and is not necessarily res¬ 
tricted to wajibularzes prepared for the 
whole of the existing mahals or villages. 
This view is further strengthened by the 
expression “whatever its extent and in 
whatever form it may be expressed” 
which undoubtedly implies that even if 
the right entered is limited in its scope 
and applies either to a limited body of 
cosharers or to a limited area a right in 
the whole mahal or village is to be 
deemed to exist. 

I cannot therefore accept the conten¬ 
tion of the learned advocate for the res¬ 
pondents that if in the existing mahal in 
the village there is any area which has 
came out of an earlier mahal in which 
such a right was never ‘recorded the 
whole right is extinguished and a claim 
for pre-emption cannot be maintained as 
regards the sale of any portion of this 
new mahal. 

The learned Subordinate Judge has 
conceded that the right continues at 
least as regards that portion of the new 
mahal Zard which has come out of mahal 
Bibi Begum and Niazullah Khan the 
wajibularzes of which did contain the 
record of a right of pre-emption in 
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1282 Fasli. But he is of opinion 
that that right cannot be extended to 
the other area in mahal Zard. It seems 
to me that to confine the right of pre¬ 
emption to a specified area in a mahal is 
contrary to the intention of the legis¬ 
lature as is to he gathered from the pro¬ 
visions of Ss. 11 and 12. If a right of 
ipre-emption exists in a specified area of 
[mahal Zard it must be held that a right 
of pre-emption exists in that mahal. S. 11 
provides that where any proprietary in¬ 
terest in land forming part of any mahal 
or village, in which a right of pre-emp¬ 
tion exists, is sold a right of pre-emption 
shall accrue. There is no doubt that in 
the present case a proprietary interest in 
land forming part of mahal Zard has been 
sold and there can also be no doubt that 
|a right of pre-emption must be deemed 
to exist in mahal zard by virtue of S. 5. 
It, therefore, follows to my mind that 
(the right of pre-emption must exist in 
the whole mahal Zard by virtue of S. 11 
land that the entire body of cosharers 
(mentioned in S. 12 have a right of pre¬ 
emption as is specified therein. A mahal 
is a complete fiscal unit and for purposes 
[of the existence of a right of pre-emption 
the Act refers to mahals or villages and 
does not refer to portions of mahals or 
villages. It, therefore, iseems to me im¬ 
possible to hold that the right of pre¬ 
emption is confined to a portion only of 
mahal Zard and not to the rest of it. 
This is my answer to the question re¬ 
ferred. 

Mukerji, J. —The facts briefly are as 
follows : In 1875 the village of Babaina 
consisted of four mahals, namely, Nadir 
Khan, Niazullah Khan, Bibi Begum and 
Bhikari Das. The mahal Bibi Begum 
had a wajib-ul-arz which contained a 
mention of a custom of pre-emption. In 
1890 the mahal Bibi Begum came to be 
divided into two mahals, namely, Mahal 
White and Mahal Red. Mahal Red was 
owned by Mt. Imamunnis3a whose pro¬ 
perty, on her death, passed to her hus¬ 
band Qadir Shah. Qadir Shah acquired 
the two mahals of Nadir Khan and Niaz¬ 
ullah Khan and, in 1898, he applied that 
his throe mahals, namely Mahal Red, 
being a portion of the original mahal 
Bibi Begum and mahals Nadir Khan and 
Niazullah Khan should be united into 
one mahal. His application was granted. 
Later on in 1924, the new mahal which 
was known as mahal surkh Qadir Shah 


was divided into three mahals, namely, 
Yellow, Green and Skycolour. Two’of the 
cosharers is mahal Zard have sold their 
shares and two separate suits for pre¬ 
emption have been brought. In these 
circumstances, the question for deter¬ 
mination is : 

“ whether, having regard to the provisions 
of the Agra Pre-emption Act, a right of pre¬ 
emption exists in mahal Zard ?” / 

In my opinion the answer to this ques¬ 
tion is to be sought for within the pro¬ 
visions of S. 5, Agra Pre-emption Act 
The most important portions of that 
section, so far as it alfects the present 
question, are these : 

“ A right of pre-emption shall be deemed to 
exist only in mahals * * * * in respect cf 
which any * wajib-ul-arz prepared prior to 
the commencement of this Act; records a cus¬ 
tom *•*•* (a) recoguiziug * • * * a right of pre¬ 
emption * * * whatevor its extent and in what¬ 
ever form it may bo expressed * * * * ” 

Before I consider this language, I must 
bear in mind that the law does not pro¬ 
fess to recognize any existing custom. It 
professes to create a right of custom, it 
does not matter whether one existed or 
not before the Act was passed. That 
being so, we have to see what were the- 
areas in which it was deemed desirable 
to establish a right of custom. Now 
coming to.the languago quoted above it 
appears to me that the language has to 
be applied to the mahal with respect to 
which the question has arisen. That 
being so, wo have to find out the circum¬ 
stances mentioned in the language quoted 
above with reference to the mahal in 
suit. The right of pre-emption would bo 
established if the conditions mentioned 


in the language quoted above are fulfilled. 
The conditions are that as to the mahal 
in question there should exist a wajibul- 
arz prepared before the Act came into 
operation. It is immaterial whether the 
wajib-ul-arz applies to the whole of the 
mahal or to a part of the mahal. This 
second condition, in my opinion, follows 
from the U9e of the words “whatever its 
extent.” The first condition, in my 
opinion follows from the use of the 
words “in respect of.” The words “in 
respect of” have been explained in 
Webster’s International Dictionary as 
meaning “as to,” /‘as regards,” “with 
respect to.” I do not think that any 
wider language could have been,used than 
the expression “in respect of.” There¬ 
fore, the result of the joint application of 
the two expressions “in respect of” and 
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whatever its extent” is that if in any 
mahal as to which a question of right of 
pre-emption his arisen, there he found to 
exist a wajib-ui-arz which contained a 
^mention of pre-emption, applicable to 
-any portion of the mahal, by virtue of 
the rule enacted by the legislature, a 
right of pre-emption would be deemed to 
exist throughout the whole mahal. 

In my opinion the answer to the ques¬ 
tion i3 that a right of pre-emption has 
been granted and must ho deemed to 
exist in che entire area of the present 
-mahal Z trd. 

King, J. I a gree to the conclusions 
expressed by my learned brothers and 
need only give my reasons briefly. The 
question for our decision is whether a 
right of pre-emption shall be deemed to 
exist in the present mahal Zard of vil¬ 
lage Btbina. This mahal waB formed 
after the commencement of the Agra Pre¬ 
emption Act, 1922 and it csafcains a 
portion of mahal previously known as 
mahal Bibi Begum. A wajib-ul-arz 
prepared before the commencement of 
the Act, for mahal Bibi Begum contains 
a mention of the right of pre-emption in 
that mahal. It i3 clear, therefore, that 
a right of pre-emption must ho deemed 
to have existed in mahal Bibi Begum. The 
answer to the question for our decision 
appears to mo to depend upon whether 
the wizib-ul-arz prepared before the 
c mimencemont of the Act for Maliil Bibi 
Bogu n cm ho held to have been prepared 
“in respect of” the present mahal Zard. 

In my opinion the word mahals” in 
sub-S L, S. 5, Pre-omption Act, must ap- 
oly to existing mahals. In Ss. Il^and 12 
>[ the Act where the word “mahal” or 
"village” is used the word must clearly 
taken to apply to the existing mahals 
jr villages. According to the ordinary 
rule of construction wa would give the 
same meaning of the same word in dif¬ 
ferent parts of the same enactment un¬ 
less wo are compelled by the context to 
; gi ve a different moaning. . I see no reason 
why the word "mahals ’ in sub-S. 1, S, 
5 should not be given the same meaning 
as in Ss. 11 and 12. In my opinion, 
therefore, the word “mahals” should he 
taken to apply to existing mahals. It is 
argued for the respondents that no wajib- 
ul-arz has been prepared for the present 
mahal Zard and'therefore no right of 
pre-emption can be deemed to exist in 
that mahal. If this argument is ac- 


oepted it would follow that whenever 
any new mahal is formed after the com¬ 
mencement of the Act by the union of 
two old mahals no right of pre-emption 
could be deemed to exist in it, since no 
wajib-ul-arz could have been prepared 
expressly for the * new mahal before 
the commencement of the Act, and the 
provisions of S. 5(3) would not be appli¬ 
cable. I do not think the language of 
S. 5 (l) compels us to accept such a con¬ 
clusion, which could hardly have been 
contemplated by the legislature. In my 
opinion the words “in respect of” have 
a wide meaning. A wajib-ul-arz pre¬ 
pared expressly for au old mahal may be 
said to have been prepared in respect 
of” a new mahal which includes the 
whole or part of the old mahal. I hold 
therefore that the wajib-ul-arz prepared 
for the old mahal Bibi Begum may be 
said to have been prepared “in respect of’ 
the new mahal Zard which includes a 
portion of mahal Bibi Begum. It follows 
from the language of S. 5 that a right of 
pre-emption must be deemed to exist in 
the whole of the present mahal Zard. 
R.M./r,K. Reference answered . 
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SULAIMAN AND NIAMATULLAH, J-J. 

Govind Singh —Applicant. 

v. 

Bija.ii Bahadur —Opposite Party. 

Civil Rev a No- 153 of 1923, Decided 
on 21th July 1929. . 

(a) Limitation Act, S. 19 Receipt 

can serve as proof of acknowledgment, 
though inadmissible as bond for want of 
proper stamp. 

A receipt bearing one anna stamp can 
serve as proof of acknowledgment of a debt, 
though it nny be inadmissible in evidence as 
a bond containing express promise to pay. for 

want of proper stamp. U J 

** (b) Limitation Act, S. 19 —Clear and 

unconditional acknowledgment can itself be 

a foundation of action. 

An acknowledgment, clear and uncondi¬ 
tional and made before the limitation period 
expires, can itself bo the foundation_of.an 

action : Case law Referred. [P 981 U .“ J 

(c) Contract Act, S. 62-Pro no e contain¬ 
ing promise to pay debt due under former 
pro-note wipes out old debt giving n.e to 

"Tpro-not^containing a promise to pay the 

debt due under a former proaoto wipen^out ^he 
Old debt and creates • new liability. 

Court need not take up the the oId tr.M« 
tion except where express rules of law makes 

it necessary to do so, e. g., where , 

knowledged is barred by time scr as o exolud 

the application of S. 19, Lim. Act. [P 98 i U U 
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Sailanath Mulcerji and Majid Ali — 
. for Applicant. 

Zafar Melidi and Haidar Mehdi — 
for Opposite Party. 

Niamatullah, J. — The plaintiff-ap¬ 
plicant brought the suit, out of which 
this revision has arisen, for recovery of 
Rs. £06-6-0, alleged to be duo under a 
pro-note, dated 6th January 1925, 
executed by the defendant. The plaint 
recites that, in consequence of the defen¬ 
dant s fraudulent conduct, a stamp of 
only one anna was affixed on the pre¬ 
note which, on that account, is inadmis¬ 
sible in evidence, and that the plaintiff 
claims to recover on foot of the loan 
transaction independently of the pro-note 
which he relies on for a collateral pur¬ 
pose.^ The plaint, as drawn up, is more 
capable of the interpretation that, ac¬ 
cording to the plaintiff, the loan had 
been advanced on 6th January 1925, 
though it is not altogether inconsis¬ 
tent with the case that the pro-note was 
executed in lieu of an old debt. The 
plaintiff started to establish the case 
of cish consideration having been paid 

on the execution of the pro-note referred 

to; but Ids own witnesses, under the 
circumstances which it is not necessary 
to go into, give away that case and dis¬ 
close!, what has been found by the Court 
below, that a pro-note had been executed 
by the defendant in favour of the plain¬ 
tiff in 1923 and that, in lieu of the prin¬ 
cipal and interest due under that pro¬ 
note, the fresh loan transaction of 1925 
was entered into between the parties. 

^ 0 n)U st, therefore, accept, for the pur¬ 
pose ot this case, as found by the Court 
Jolow, that the defendant was indebted 
to the plaintiff for a sum of Rs. 319. 
and that his claim for that amount was 
within time on 6th January 1925, when 
a fresh pro-note was executed. A receipt 
of even date was also executed by the 
defendant and was duly attested by two 
witnesses. The lower Court (Small 
Cause Court at Allahabad) dismissed the 
suit on the ground that the claim to 
recover the debt due under the pro-note 
oi 1923 was barred at the date of the 
present suit, which was brought on 5th 
January 1928, and that limitation was 
not saved by any acknowledgment of 
that debt inasmuch as the pro-note,dated 
u-1-1925, contained no acknowledgment 
of the debt of 1923 but of a debt supposed 
to have been advanced on 6-1-1925. 


I am of opinion that the plaintiff-ap¬ 
plicant i3 entitled to succeed as regards 
the principal debt at least on the 
strength of the acknowledgment con¬ 
tained in the receipt dated 6th January 
1925. I ignore the pro-note altogether 
for want of proper stamp. There can, in 
ray opinion, bo no question as regards 
the admissibility of the receipt in proof 
of an acknowledgment, not as saving 
limitation for the older debt of 1923, 
but as the foundation of claim to enforce 
liability acknowledged thereunder. 

The acknowledgment of a debt implies 
a promise to pay. Such an acknowledg¬ 
ment is required to bear a stamp of one 
anna under Sell. 1, Art. 1, Stamp Act. 
Whore there is an express promise to 
pay, the document cannot operate as 
an acknowledgment, hut should be 
stamped as a bond. In so far, there¬ 
fore,. as a document contains a mere 
admission of liability, a stamp of one 
anna is quite sufficient: but, in 30 far as 
it may contain a promise to pay, it will 

be inadmissible, being a bond to that 
extent.. The receipt before us, as I con¬ 
strue it, is a clear acknowledgment of 
the defendant being a debtor to the plain- 
tilt to the extent of Rs. 349 under a pro¬ 
note, dated 6th January 1925, which, of 
couise, has to be ignored as a piece of 
evidence. The receipt is to the effect 
that Bijay Bahadur Singh, the defen¬ 
dant, borrowed Rs, 349 under a pro-note, 
dated 6th January 1925, at 1/4 per cent 
per mensem. The portion of the receipt 
relating to the interest amounts to an 
agreement to pay interost, and is, to that 
extent, inadmissible for want of proper 
stamp duty, as if it were a bond ; but 
the stamp of one anna, which is affixed 
to the receipt, would cover the other 

part of the receipt which acknowledges 
the loan of Rs. 349. 

The next question is whether an 
acknowledgment, clear and uncondi-j 
tional, can itself be the foundation of 
an action. 1 think that the answer 
must be in the affirmative. In Kalka 
Singh v. Paras Bam (1) (at p. 444) their 
Loidships of the Privy Council observed, 
in a case in which the facts were differ¬ 
ent and in which the acknowledgment 
was held to be of no avail, that 

“although an unqualified admi39ion of a 
(lob^ no do ubt implies a promise to pay it, 

(1) Cal- 484=22 I. A. 6a=G~Sar! 
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heir Lordships are not prepared to hold that 
that is necessarily so where there is an ex¬ 
press promise to pay in a particular manner. 
It must depend on the construction of the 
instrument in each case, and their Lordships 
think in the present case that the admission 
of the debt, by whioh the obligation is pre¬ 
faced in the bonds of 1877 and 1879, does not 
import an unqualified or unconditional pro¬ 
mise to pay, but is referable to the particular 
obligation or in other words' is introduced 
for the purpose only of fixing the amount for 
which the obligation is given, and which the 
obligor agrees to pay in the stipulated manner 
and not otherwise.*’ 

In a later case : Maniram Seth v. 
Seth Bupchand (2), in which their Lord- 
ships were concerned with an acknow¬ 
ledgment saving limitation under S. 19, 
Lim, Act, they have discussed in detail 
the implications arising out of an un¬ 
conditional acknowledgment of a liabi¬ 
lity. They said that 

“an unconditional acknowledgment has 
always been held to imply a promise to pay, 
because that is the natural inference, if noth¬ 
ing is said to the contrary. It is what every 
honest man would mean to do.” 

Ai< one place in their judgment their 
Lordships say that they 

“can see no reason for drawing any dis¬ 
tinction in this respect between the English 
Law and the Indian Law.” 

In Ghunnilat v. Laxman Govind (3), 
in which a suit was based on a mere 
acknowledgment which contained no 
promise to pay, the learned Chief Justice 
referred to the observations of their 
Lordships of the Privy Council made in 
Muniram Seth v. Seth Bupchand (2) 
and held that 

“If, thoD, the acknowledgment, which in 
this case was made beforo the limitation 
period expired, implies an unconditional pro¬ 
mise to pay, I can seo no reason why it should 
not form the basis of a suit.” 

Decision of the Bombay High Court 
to the contrary, reported in Shankar v. 
Mukta (4) was declared to be no longer 
good law in view of the dictum of their 
Lordships of the Privy Council in the 
case already referred to. It was pointed 
out by the learned Judges that the older 
case of their Court proceeded on the prin¬ 
ciple of stare decisis, though the view of 
the Chief Justice expressed in Shankar 
v. Mukta (4) quoted at length was in 
conformity with their own. 

The Full Bench case of Kanhaya Lai 
v. Stoic ell (5) is also quite in point. A 

(2) [1906] 33 Cal. 1047=3317A7165^T C. L* 
J. 94 (P.O.). 

(3) A. I. R. 1922 Bom. 183=46 Bom. 24. 

(4) [1898] 22 Bom. 513. 

(5) [1881] 3 All. 581 (F.B.). 


document relied on in that case coultf 
not be admitted in evidence as a pro¬ 
missory note though it bore a one anna 
stamp. It was treated as an acknow¬ 
ledgment which could not be the basis 
of a suit. 

The case before us is free from the 
complication which existed in other 
cases in which acknowledgments duly 
signed and stamped had been made after 
the debt3 acknowledged had become 
timebarred. In that class of cases an 
acknowledgment not fulfilling the re¬ 
quirements of S. 25, Contract Act, as 
regards agreement to pay timebarred 
debts, was not given effect to : see, for 
instance, Gobind Das v. Sarju Das (6). 

Another question which was discussed 
before us related to the language of the 
receipt not being applicable to facts 
found by the Court below, namely,, 
that the sum due under the pro-note of 
1923 and not cash consideration formed 
the subject of the subsequent transaction 
on 6th January 1925. The defendant 
seems to be on the horns of a dilemma. 
He cannot admit that the receipt of 6th 
January 1925, related to any sum advan¬ 
ced on that date. It follows that it must 
be taken to refer, as found by the Court 
below, to the sum that had been advan¬ 
ced two years earlier, in 1923. It seems 
to me that, under the circumstances of 
the case, this matter is not of real im¬ 
portance. When two persons agree that 
the old debt be taken to be paid up and 


the rights and liabilities be taken to rest 
on a new footing, the transaction pro¬ 
perly analyzed is tantamount to the old 
debt being paid and, at the same time, 
re-advanced to the debtor. The fact 
that money did not physically change 
hands is of no legal consequence. In 
the case of Mohammad Abid Husain 
Khan v. Bhagwan Das (7), a Bench of 
this Court had the occasion to consider 
the nature of almost a similar transac¬ 
tion. In that case a sarkhast acknow¬ 
ledging a loan of Rs. 5,750, of which 
only Rs. 250 represented cash conside¬ 
ration and the remaining Rs. 5,500 was 
due under an old loan transaction, was 
in question. The learned Judges obser- 

V8 “ IUs dearly not a mere acknowledgment 
of a statute barred debt, because the defendant 
in i t admits the receipt in cas h_of_the_sum 

(6) [1908] 30 All. - 268=5 A. L. J. 274= 
(1908) A. W. N. 129. 

(7) [1910] 5 I. 0. 418. 
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®8. 5,750 and undertakes to pay interest upon 
that amount at the rate of Rs. 1-8*0 percent 

,per mensem.It seems to us that 

this document must properly be treated as a 
new contract. It may be that the amount of 
the old debt was not actually paid and then 
repaid. There was no necessity for paying 
with one hand and taking back with the other; 
but the parties intended that the transaction 
should be regarded as a new contract to 
secure the amount specified in it, namely 
Rs. 5,750, with interest. *• 

I Parties must be taken to have done 
\ hat they agreed to do, and if they con¬ 
tacted, on the understanding that the 
d debt he taken go be wiped out and a 
new liability, on terms then agreed, is to 
icome into existence, the Court need not 
rake up the old transaction except where 
some express rule of law makes it neces¬ 
sary to do so, for instance, if the acknow¬ 
ledgment of new liability is relied on as 
an acknowledgment under S. 19, the 
question may properly he considered as 
Go whether the debt acknowledged had 
,become barred by time so as to exclude 
-ho application of S. 19, Lim. Act. 

The plaintitf in this case seeks to en¬ 
force the liability incurred on 6th Janu¬ 
ary 1925, and I see no reason why he 
should not be permitted to do so. The 
defendant must make good his undertak¬ 
ing implied in his acknowledgment of 
liability made on 6th January 1925, In 
this view the fact that the debt of 1923 
was barred by limitation on the date of 
the present suit is wholly immaterial. 
In fact, it has ceased to exist much 
earlier on 6th January 1925, when it was 
replaced by a new transaction of loan. 

The plaintiff’s right to recover inter¬ 
est stands on a somewhat different foot¬ 
ing. He can bo entitled to recover in¬ 
terest only if the stipulation, contained 
in the receipt, be admitted in evidence. 
As I have already stated, it cannot be 
held to be admissible in evidence for 
want of the proper stamp duty payable 
on a bond. Interest by way of damages 
has not been claimed, and any question 
with regard to it, if now entertained, 
may give rise to controversy which it is 
not desirable to decide in revision. It is 
doubtlul ir, under the circumstances of 
the case, the plaintiff applicant is en¬ 
titled to recover interest by way of da¬ 
mages. I would, therefore, refuse to 
allow any interest to the plaintiff.ap¬ 
plicant. For the reasons stated above, I 
set aside the decree pissed by the Court 
below, and decree the plaintiff’s claim 


to recover the 3um of Rs. 349 with in¬ 
terest from the date of suit at the rate 
of 6 % per annum. 

Sulaiman, J. —I concur in ;he order 
proposed. I do not think that ordina¬ 
rily a person cannot after having taken 
a promissory note in an insufficiently 
stamped paper and a contemporaneous 
receipt throw the promissory-note over 
board and make the receipt the basis of 
his suit. This would be encouraging an 
evasion of the stamp law. I also think 
that a receipt is ordinarily an acknow¬ 
ledgment of the receipt of consideration, 
and unless its contents suggest other¬ 
wise it does not imply a promise to pay 
or even an acknowledgment of an exist¬ 
ing liability to pay. If it contains a 
promise to pay it may itself become in¬ 
sufficiently stamped, if only a stamp of 
one anna has been affixed on it. But the 
recitals in the receipt may suggost that 
the payment of money was by way of 
loan and that circumstance would neces¬ 
sarily imply a promise to repay it. In 
such cases the receipt alone with other 
oral evidence may be sufficient proof of 
a debt which is recoverable by suit. In 
the present case the receipt contains a 
clear reference to a contemporaneous 
promissory note. Even though the pro¬ 
missory note itself is inadmissible in 
evidence still the reference to it indi¬ 
cates to my mind that the payment was 
by way of loan and not in a way where 
no repayment would be expected. This 
justifies the inference that there was a 

promise to pay. The suit is, therefore, 
maintainable. 

Even if the receipt and the inadmis¬ 
sible promissory note were not executed 
in payment of a cash payment but were 
in renewal of a previous debt, either 
that previous debt has been acknow¬ 
ledged afresh or very likely it has been 
substituted by a new contract including 
a fresh promise to pay. In either case 
the. plaintiff’s claim lies and is with¬ 
in time, . 

By the Court— The application'll 
allowed, the decree of the Court below 
is set aside and the plaintiff's claim is 
decreed for Rs. 349 with proportionate 
costs pendente lite and future interests 
at 6 per centj per annum till realization. 


r.m./r,k. 


Application 



allowed. 
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Dalal, J. 

Bliikam Prasad —Appellants. 

v. 

Rani Indumati —Respondents. 

Second Appeal No. 325 of 1928, Deci¬ 
ded on 28th June 1929. 

Registration Act, S. 28 —Property not be’ 
longing to vendor included in sale deed for 
convenience of registration but without in¬ 
tention to convey it — Registration of sale 
deed is invalid. 

For the purposes of convenience of a person 
who lived in Bishangarh and to save him the 
trouble of going to Mainpuri to register a 
document of sale of a grove in Mainpuri, pro¬ 
perty with which he had previously parted iu 
Bishongarh was included in tho sale deed to 
the knowledge of both parties and without.in¬ 
tention of either party to have a sale transac¬ 
tion of the house in Bishangarh. 

Held : that cho registration of the sale deed 
was not valid: A. I. R. 1924 All . 89 J and A. I. 
R. 1929 Mad. 432, Dist.; A.I. R. 1914 P. C. 57 
and As I. R. 1921 P. C. 8, Rel. on, 

G. Agarwala —for Appellants. 

K. N. Ratju —for Respondents. 

Judgment. —The plaintiffs are pur¬ 
chasers of a grove from the defendant 
Rani Indumati and sued for possession 
because in mutation proceedings she and 
other defendants objected to the entry of 
the plaintiff’s names against the grove in 
suit. Both the Subordinate Courts have 
dismissed the suit on the ground that 
the registration was not valid and there 
could be no transfer of a grove of the 
value of the property in suit except by 
means of a registered document. The 
principle of the rulings of the Privy 
Council reported in Harendra Lai v. 
Earidasi Debi( l) and Biswanath Prasad 
v. Chandra Narayan (2) have been fol¬ 
lowed. Possibly because these rulings 
are considered by Indian Courts to work 
hardship on honest litigants, attempts 
have been made to distinguish cases from 
these rulings. The learned counsel for 
the appellants referred to a Bench rul¬ 
ing of this Court in Durga Prasad v. 
Tameshar Prasad (3). What happened 
in the present cxse was that for the pur¬ 
poses of convenience of the respondent 
lady who lived in Bishangarh and to save 
her the.trouble of going_to Mainpuri to 
register a document of s ale of a - gro ve in 

(1) A.TR. 1914 PTa G7=4L Oil. 972—11 

I. A. 110 (P. C.). * 

(2) A. I. R. 1921 P.C. 8=48 Cal. 509=48 I, 

127 (P. C.). 

(3) A. I. R. 1924 All 


8=43 Cal. 509= 


Mainpuri, property with which she had 
previously parted in Bishangarh was in-j 
eluded in the sale deed in suit to the 
knowledge of both parties and without 
the intention of either party to have 
a sale transaction of the house in; 
Bishangarh. The facts of the cisej 
in Durga Prasad v. Tameshar Pra¬ 
sad (3) were different. There a pro¬ 
perty of small value was included iu order 
to save parties the trouble of going a long 

distance awav from their homes for re- 

► 

gistration. It was, however, held as 
findings of fact by this Court, which had 
jurisdiction to arrive at such findings in 
first appeals that small property which 
was included in the sale deed for the pur- 
po ses of convenience did belong to the 
vendor and that it was the intention of 
both parties to effect the transfer of the- 
property though they would not have in¬ 
cluded this property in the sale if it had 
not also served the purposes of conveni¬ 
ence. All that was held wa3 that if the- 
reason for the transfer of property is 
convenience of registration, a transfer 
need nob be invalid simply for that rea¬ 
son so long as the vendor did own the 
property and a transfer thereof was ll^lly 
intended. Another case of the Madras 
High Court was quoted from A. IT B: 
1929 Mad. 432. In that case the mort¬ 
gagee was not aware that a certain pro¬ 
perty iucluded in the mortgage did not 
belong to the mortgagor. The Judges 
appear to have been inclined to believe 
that fraud was really practised on the- 
mortgagee and that the mortgagee had 
not practised any fraud on the law of re¬ 
gistration. These two cases are distin¬ 
guishable, but the present is not, from 
Privy Council rulings, whatever the 
sympathy of the Court may be for the 
plaintiff, when a defence succeeds on this 
particular ground. Dr. Katju has in¬ 
formed the Court that it i3 not the 
female respondent who has been resis¬ 
ting the claim but there are other respon¬ 
dents who claim the property as their 
own. No particulars in the transaction! 

• . • . f V_4- ~ /Hnl-infllliaK * 



i 



in suit can be discovered to .distinguish 
it from the transactions commented upon 
by the Privy Council rulings: so the suit 
was rightly dismissed by the two subor¬ 
dinate Courts. This appeal is dismissed 

with costs. 


/ 


P.N./R.K. 


Appeal dismissed . 
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